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THE INTERPRETATION OF TREATIES EY THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE! 


By CHARLES CHENEY HYDE 


Hamilton Fish Professor of International Law and Diplomacy, Columbia 
` University 


-The pages that follow embody the fruits of an examination of the work of 
the Permanent Court of International Justice as an interpreter of treaties. 
For sake of clearness and simplicity the pertinent cases are dealt with in a 
few familiar groups. 

I 


RESPECT FOR ‘PLAIN TERMS” 


In the case of the S.S. Wimbledon, deciced on June 28, 1923, the court was 
confronted with the problem whether the provisions of Article 380 of the 
Treaty of Versailles to the effect that “The Kiel Canal and its approaches 
shall be maintained free and open to the vessels of commerce of all nations 
at peace with Germany on terms of entire equality,” should be construed to 
impose an obligation on Germany, the territorial sovereign, serving to -pre- 
vent her in 1921 from forbidding access to the canal of a British merchant- 
man under French charter carrying a cargo of war material destined for 
Poland at a time when the treaty of pezce between that state and Russia 
had not been ratified. The court reached an affirmative conclusion, declar- 
ing that the terms of Article 380 were “categorical” and “give rise to no 
doubt’’; that under the new régime of the treaty, Germany could defend 
herself against her enemies by refusing access to their vessels; that if con- 
ditions of access to the canal were to be modified in the event of a conflict 
between two Powers remaining at peace with the German Empire, “the 
treaty would not have failed to say so,” and that “this omission was no 
doubt intentional.” The court declared that this conclusion appeared with 
still greater force from a comparison of the wording of Article 380 with that 
of other provisions to be found in another part (Fart XIT) of the treaty con- 
cerning other internal navigable waterways of the German Empire; and it 
concluded that the provisions relażing to the Kiel Canal (in Articles 380 and 
following) were “therefore, self-contained,” and that if they needed to be 
supplemented and interpreted by the aid of the articles from Part XII of the 
treaty, they would lose their “raison d'être.” That Germany had been 
obliged to submit to an important limisation of the exercise of sovereign 


1 A French translation appears in Revue de Droit Interrational for January, 1930. 
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rights in respect to the canal was ackacrledged by the court, a fact which it 
announced was “a suficient reason fortherastrictive interpretation, in case 
of doubt, of the clause which produce: sach a limitation.” The court de- 
clared, however, that it felt “obliged to stos at the point where the so-called 
restrictive interpretation would be contar” to the plain terms of the article 
and would destroy what has been clea-ly granted.’ Here was hardly a 
conflicts between “plain terms” and ext ins c evidence at variance therewith. 
Such slight evidence as Germany offer vas not deemed by the court to 
establish the fact that the contracting panies sought to attach a narrower 
signification to the language employed +. Arvicle 380, and was not discussed 
in the judgment. Two other considaat oas to which the court saw fit 
to advert, may have influenced its view Irrt that no obligation of Germany 
as a neutral would have been violated ty allowing the Wimbledon to have 
access to the Kiel Canal; and secondly, zaa- 1he German Government at the 
time of the Wimbledon incident had not 2leimed the right to close the canal 
to ships of war of belligerent states a3 aeace with Germany. 

Messrs. Anzilottiand Huber in their izo-ous dissenting opinion concluded 
that the clauses relating to the Kiel Caral contemplated only a régime ap- 
plicable to normal circumstances, that is tb say, a state of peace, without 
. affecting the rights and duties of neutcali-y. They declared that for the 
purpose of interpreting treaties, “accourt nist be taken of the complexity 
of interstate relations and of the fact tLat ske contracting parties are inde- 
pendent political entities.” While agrzeirz that “when the wording of a 
treaty is clear its literal meaning mus- be sccepted as it stands, without 
limitation or extension,” they declared í t+ >e equally true that the words 
have no value except in so far as they epres an idea, and that 


It must not be presumed that ta2 Hotention was to express an idea 
which leads to contradictory or imp >ssi2l2 consequences or which, in the 
circumstances, must be regarded a. garg beyond the intention of the 
parties. The purely grammatical in erpretation of every contract, 
and more especially of internationel treaties, must stop at this point.4 


` They declared that engagements affesta-g the rights of a state as regards 
war between third states could “never >« sumed,” and that this was “so 
essential a right” that, in case of doubt, treaty stipulations could not be 
interpreted as limiting it, even though they did not conflict with such an 
interpretation. These considerations were said to apply with particular 
force to “perpetual provisions without r2:iprecity which affect the interests 
of third states.” 5 - 
2 Publications of the Permanent Court of Insermtisral Justice, Series A, No. 1, pp. 24-25. 
3 See oral argument of M. Basdevant, witk rzepe t to circumstances leading up to the 
drafting cf the articles relating to the Kiel Canat Fublications of the Permanent Court of 
International Justice, Series C, No. 8, Vol. I, 27-2 4 Cf. statement in argument of M. 


Schiffer, id., 342. 
4 Publications of the Permanent Court of Intema icnal Justice, Series A, No. 1, p. 36. 
5 It was declared that the words of Article $8 ‘n_t ons at peace with Germany” by no 
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Messrs. Anzilotti and Huber laid stress upon the fact that if Article 380 
should be taken in its “strictly literal sense,” it would follow that Germany 
as a belligerent, would have to allow the canal to be free and open to the 
vessels of neutral nations, since such vessels would belong to nations at peace 
with Germany. They declared that “an obligation of this kind is hardly 
conceivable without a corresponding obligation on the part of the states with 
which Germany was at war to respect the right of free passage through the 
canal.” Moreover, they stated that where contracting states had under- 
taken, as in the conventions relating to the Suez and Panama Canals, to 
leave open a maritime waterway in time of war, they had taken care to 
ensure respect for it during that period “as being a matter of supreme im- 
portance.” The omission of a provision of such a kind they declared to be 
“difficult to understand” if it were true that the Treaty of Versailles was 
intended to institute a régime similar to that established by the conventions 
relating to the Suez and Panama Canals. Thai the status of the Kiel Canal 
was rather to resemble “that of internal navigable waterways of interna- 
tional concern” was, moreover, a conclusion drawn from the correspondence 
exchanged on the subject between the contracting parties.® 

The difference between the views of the majority and those of Messrs. 
Anzilotti and Huber was not one as to the admissibility of evidence. The 
former did not oppose the submission or consideration of evidence extrinsic 
to the treaty in contradiction of a “plain meaning.”? It was not intimated 
that such an issue existed. The majority was, however, unwilling to agree 


means necessarily meant “that states which are not at war with her are entitled to avail 
themselves in all possible circumstances of the provisions of Article 380 and the following 
articles; they rather mean that a state of peace is the condition upon which the application of 
these provisions is dependent.” Adverting to the other provisions of the section of the 
treaty concerning the Kiel Canal, it was said that none of the impediments which Germany 
might place upon the movement of vessels related to measures which she might take in the 
- capacity of a belligerent or neutral Power, so that “the alternative has to be faced of acknowl- 
edging either that Germany is not entitled in this capacity to take any special measures, or 
that in this respect her freedom of action has not been limited by the treaty.” Id., p. 38. 

Again, Messrs. Anzilotti and Huber did not eel that a comparison with provisions of 
Part XII (Articles 321-327) of the treaty justified the inference that through the provisions 
of articles dealing with the Kiel Canal Germany had losi the right of taking such measures 
as might be “indicated by circumstances in time of war.” Id., p. 39. 

6 Id., p. 40. 

1 See oral argument of M. Basdevant, Publicetions of the Permanent Court cf Interna- 
tional Justice, Series C, No. 3, Vol. 1, 197, and 198 (citing Vattel, Le Droit des Gens, Vol. II, 
Chap. 17, paragraph 263, and Geficken, in his remarks on Heffter, in Le Droit International de 
l Europe, 4th French ed., par. 95, p..214); also M. Basdevant’s language at p. 246, where he 
declared: “‘The text is absolutely clear; it needs no interpretation but a natural one, a logical 
one, made according to common sense. A restzictive interpretation is not possible; any 
restrictive interpretation would be in contradiction with the plain meaning of the text, and 
would introduce changes into it which would be in contradiction with the purpose of the 
article.” i 

Cf. Oral argument of M. Schiffer, id., p. 315-316. 
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that, in. the light of the circumstances to which it adverted,, a. “plain 
meaning ” should be subordinated to the considerations on which Messrs. 
Anzilotti and Huber laid stress in ascertaining the sense in which the par- 
ticular terms of the treaty were employed The latter felt it to. be incon- 
ceivable that the contracting parties woule have agreed to establish a war- 
time régime for the Kiel Canal restricting the freedom of the territorial 
sovereign without specific provisions decla: atory of such an understanding. 
The majority was, however, of opinion thai the language of the text pointed 
to such a design which should not, therefcce, be frustrated by an argument 
based upon the scope and nature of the secrifice which full respect for the 
language would entail. Those considerzti»ns, in view of all the attendant 
circumstances, were subordinated to the caaracter of the terms employed. 

.In the case productive of the second advisory opinion as to the competence 
of the International Labor Organization in gard to international regulation 
of the conditions of labor of persons engaged in agriculture, the court.found 
itself confronted with the argument that th: establishment of that organiza- 
tion involved an abandonment of rights decived from national sovereignty, 
and that its competence should not, there ore, be extended by interpreta- 
tion. The court responded that while there might be some force in this 
argument, “the question in every case must resolve itself into what the 
terms of the treaty actually mean,” and ch:t it was from that point of view 
that. the court proposed to examine the question.’ It was added that “the 
treaty must be read as a whole,” and its neaning not determined merely 
from particular phrases which, if detackec, might be interpreted in more 
than one sense. Proceeding, accordingly,.a-ong such lines, it was concluded 
that the relevant portions of the treaty were without ambiguity and the 
competence of the Labor Organization e tablished thereby.. The court 
took a similar stand in the course of its thirt: enth advisory opinion regarding 
the competence of the International Labor Organization to regulate, inci- 
dentally, the personal work of the emplovez.!* 

In the tenth advisory opinion, the cour was called upon to determine 
what meaning and scope should be attribited to the word “established” 
(“établis”) in Article 2 of the Convention o Lausanne of January 30, 1923, 
regarding the exchange of Greek and Turkish populations; and also what 
conditions should be fulfilled by persons decribed in that article under the 
name of “ Greek inhabitants of Constantir.o} le,” in order that they might be 
considered as “established” (“établis”) unc@r the terms of the convention 


8 See Mémoire of the French Government, cf June 1 1, 1922, Publications of the Permanent 
Court of International Justice, Series C, No. 1, p 5-0, 542; -also Oral argument of M. de 
Lapradelle, id., 153, pp. 174-175. 

2 Publications oi the Permanent Court of Interneticnal J ustice, Series B, Second Advisory 
Opinion, rendered Aug. 12, 1922, p. 23: 

10 See Publications of the Permanent Court of Tatenational Justice, Series B, No. 13, p. 
22. This opinion was rendered on July 23, 1926. ; 
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and exempt from compulsory exchange. The Turkish Government con- 
tended that the significance of the word should be ascertained by reference to 
Turkish legislation. The court ad~erted to tke fact that the principal reason 
asserted in support of this contention was the claim that “ a contrary solu- 
tion would involve consequences atecting Turkey’s sovereign rights.” The 
court declared in response that it was “impossible to admit that a convention 
which creates obligations of this xind, construed according to its natural 
meaning, infringes the sovereign ~ights of the high contracting: parties,”!” 
Other reasons why the cour. founc it necessary to reject the Turkish theory 
are noted later. It suffices here -o observe. that the scope of the Turkish 
obligation under the treaty in question was not deemed to be governed by 
the circumstance that close regard for the “natural meaning” of the text 
(deemed also for other reasons ncted later as unambiguous and “‘self-con- 
tained”) might produce a result at variance with the legislative policy of the 
Turkish state. 

In the course of the seventh adon opinžor on the question concerning 
the acquisition of Polish nationali-y, the court was called upon to interpret 
Article 4 of the Minorities Treaty signed in behalf-of the Principal Allied and 
Associated Powers and Poland, on June 28, 1919.3 The question concerned 
the conditions of habitual residenze within s>ecitied territory which had to 
be met by parents of persons of certain nationalities- who were born there, in 
order to enable the latter tc.attam Polish nationality.“ In explaining its 
conclusions, the court said: 


The court’s task is clearly defined. Having before it a clause which 
leaves little to be desired in tke nature of clearness, it is bound to apply 
this clause as it stands, without considering whether other provisions 
might with advantage have keen added to or been substituted for it.” 


It should be observed, however, that before «ttering these words, the court 
announced several distinct reasons why it could not accept the Polish inter- 
pretation of the treaty to the e#ect that only those could claim Polish 


1 This opinion was rendered on Feb. A, 1925. Publicasions of the Permanent Court of 
International Justice, Series B, No. 10. 

12 It was said in this connection: “As tł court has a“ready had occasion to point out in its 
judgment in the case of the Wimbledon, ‘the right of entering into international engage- 
ments is an attribute of state sovereignt-.’ In the present case, moreover, the obligations 
of the contracting states are absolutely equal and reciprocal.” Id,p. 21. | 

18 Publications‘ of the Permanent Court of International Justice, Series B, No. 7. The 
opinion was rendered on Sept. 15, 1923. 

“ The first paragraph of Article 4 of tke Minorities Treaty was as follows: 

“Poland admits and declares to be Pol&h nationals ipso facto and without the requirement 
of any formality persons of German, Austrian, Hungarian cr Russian nationality who were 
born in the said territory-of parents habitually resident there, even if at the date of the com- 
ing into force of the present treaty they are not tkemselves habitually resident there.” 
Id., p. 18. 

a ï I d., p. 20 . 
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nationality whose parents \ were habitcally resident i in the territory-which had 
become Polish both on the day of the coming into force of the treaty (Janus 
ary 10, 1920), and on the day, ofthe birth of the individual.“ The.court was 
of opinion that Article 4of the treaty referrec only to the habitual residence ` 
of the parents’ at the date of the birth of the persons concerned.. 

In the eleventh advisory opinion, rendered an May 16, 1925, the ei had . 
occasion to pass on the nature and score oi Poland’s right to establish a 
postal service within the port of Dansig it comsequence of-a convention con- 
cluded at Paris, between the Free City of Daazig and Poland on November 
9, 1920, and a. suppleméntary-agreement sigred at Warsaw on October 24, 
1921, 17 In so doing the court called attentzon to the contention urged in 
behalf of Danzig that Poland’s postal rights sonstituted a grant in deroga- 
tion of the postal-monopoly of Dansig, znd must be strictly construed in 
, favor of Danzig. In response the tribural ceclared that in its opinion: 


' The rules as to a strict or liberal irterpretation of treaty stipulations 
can ‘be applied. only in cases where crdirary methods of interpretation 
have failed. It is a cardinal principle of interpretation that words 

_ must be interpreted in the sense which-they would normally have in 
' their context, unless such interpretazion would lead to something un- 
reasonable or absurd.! 


The court took pains, however, to add that ite construction of the provisions. 
in question was “not only reasonable,” butalsc “supported by referenceto the 
various articles taken by themselves end -n their relation one to another.” +° 
It should be noted also that these condusions were not in conflict with 
any evidence deemed to establish a ciffer2nt design on the part of the con- 
tracting states. The court appears zo huve seen influenced by the rather 
simple arrangements and unresirictec prowisiens for the postal service, to be 
operated by Poland and by the obvicus meede of that service. ~, 


1 Thus it was declared by the court that the Pdish assertion was in contradiction of the 
_ terms of the provision which it claimed to interpret. and was not supported by the precedents ` 
supplied by international practice; that.it imposed a usdess condition not to be found in any 
treaty of annexation previously concluded; tast the irquiry which it prescribed would be 
arbitrary, especially in view of the first paragraph of Article 4 of the treaty. 

See also, Oral argument of M. Schiffer and docurnente cited by him, in Publications of the 
Permanent Court of International Justice, Series C, Ne. 3, Vol. I, pp. 819-822. 
_ ™ Publications of the Permanent Court of Intemational Justice, Series B, No. 11, p. 7. 

18 Id., p. 39. 

19 In the course of its fourth advisory opinion, rencered Feb. 7, 1923, in respect to the 
dispute between France and Great Priam as ta tke na-ionality decrees issued in Tunis md 
Morocco, the court said: - ? : 

“It must not, however, be forgotten that the ‘provision contained in paragraph 8, in 
accordance with which the Council, in certain circumstences, is to confine itself to reporting 
that a question is, by international law, solely with.n th= domestic jurisdiction of one party, - 
is an exception to the principles affirmed in the preceding paragraphs and does not therefore 

«lend itself to an extensive interpretation.” {Publizatioas of the Permanent Court of Inter- 
national Justice, Series B, No. 4, p. 25.) . : i ‘ 
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The twelfth advisory opinion interpretative of Article 3, eens 2, of the 
Treaty of Lausanne (concerning the frontier between Turkey and Tg) con- 
cluded betwee= Turkey and the Allied-Powers on July 24, 1923, sheds light 
on methods ard principles to be examined later. One, aspect of the case 
here deserves ittention. The Turkish Government adduced, an argument 
in favor of its contention, which appeared to rest.on the principle that “if 
the wording ot a treaty is not clear, in choosing between several admissible 
interpretations, the one which involves the minimum of obligations for the 
parties should be adopted.” This principle, waich the court ‘admitted to 
‘be sound,” was declared to b> “valueless” in the pending case because, in 
the opinion o: the tribunal, the wording of the article in question was 
“clear.” 2! TLat clearness was not to be obscured by the application of the 
rule invoked. 

In the foreg-sing cases the deference of the court for the nature of the lan- 
guage employed has been pronounced. . The conclusion seems to have been 
that where terms were used which by common usage were “plain” or con- 
veyed a clear meaning, the contracting states should be deemed to have 
employed ther in such a sense., This imputation has usually’been fortified 
by other considerations, sometimes external to the text. In the process of 
reaching its ccnclusions the :ourt has been unimpressed by the argument 
that the naturz or scope of a sacrifice made by treaty should beget a rule of 
strict construc-ion not suggested by the clear terms in which it was yielded; 
and the very mature of them has not appeared to leave room for the applica- 
tion of any rue which might be appropriate under certain conditions of 
doubt. At th: same time, as has been noted, there has been little external 
evidence from which the court could reasonably conclude that the contract- 
ing parties didin fact use the words employed by them in a sense at variance 
with that whica usage commonly and normally attached to them, and which, 
therefore, caused them to be regarded as plain. 


II 


WHERE A TEXT IS “DOUBTFUL” 


In the sixtesnth judgment relating to the territorial jurisdiction of the 
International ttommission of the River Oder the court was obliged to deter- 
mine whether -he jurisdiction of that commission extended to those portions 
of the Warthe “Warta) and the Netze (Notec), tributaries of the Oder, which 
were situated :n Polish territory.22 The decision depended upon the inter- 
pretation of Article 331 of the Treaty of Versailles, of June 28, 1919, by 
which the Oder and certain other rivers were declared to be international, 

20 Publications -f the Permanent Court of International Justice, Series B, No. 12. The . 
opinion was rendered on Nov. 21, 1925. 
- 2 Id., p. 25. 

z2 Publications -f the Permanent Court of International Justice, Series A, No. 23. The 

judgment was rerlered on Sept. 10, 1929. 
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embracing “all navigable parts of these ~iver systems which naturally pro- 
vide more than one state with access “= tle 3ea, with or without transship- 
ment from one vessel to another.’ "12 P>ish Government contended that 
that part of the Warthe (Warta) and a2 Neze (Note), respectively, which 
was in Polish territory provided only >dand with access to the sea, and that 
therefore, it did not fall within the dsfrit.cm of Article 331. On the other 
hand, the six opposing governments (aose df Great Britain, the Czecho- 
slovak Republic, Denmark, France, Gerr=ny and Sweden) maintained 
that the condition prescribed by that arsicls was fulfilled; “for the fact of 
providing more than one state with acces tc the sea concerns the waterway 
as such and not a particular part of t= coume.” The court took note of 
the assertion of the six governments thet tze word “part” in Article 331: 
referred to river systems “and that a part > a river system, in the natural 
meaning of the terms, is one of the unii3 com: osing the said system, namely, 
a tributary or sub-tributary,” ‘and als» o7 their endeavor to support this 
interpretation by observing that, woer in article 331 it was intended to 
refer to a part of a waterway, the wari semton was used. The court did 
not, however, regard the argument ss elcre sufficient “to show that the 
intention of the contracting parties wa tc aternationalize tributaries and 
sub-tributaries as such.” 3 Concernizg vha Polish theory of interpretation, 
the court made the following staterert, which is believed to be of utmost 
importance: 

Nor can the court, on the othe> haad, =ccept the Polish Government’s 
contention that, the text being dacPtfrl the solution should be adopted 
which imposes the least restriction cr the freedom of. states. This 
argument, though sound in itse, mis be employed only. with -the 
greatest caution. To rely upon ii it is not sufficient that the purely 
grammatical analysis of a text shm 11 at lead to definite results; there 
are many other methods of int2=rpret32 on, in particular, reference is 
properly had to the principles unr erly-1 z the matter to which the text 
refers; it will be only when, in spi of | pertinent considerations, the 


intention of the parties still remains de ibtful, that the interpretation 
should be adopted which is mos favcr=ble to the freedom of states.” 


The court, therefore, felt obliged to ze >-ck to the principles governing 
fluvial law in general and to the positioz .do-ted by the Treaty of Versailles 
in regard to them. ‘These, it was b2l=vec, pointed to the fact that the 
solution of the problem had been soughs ‘no in the idea of a right of passage 
in favor of upstream states, but in that £a 2=mmunity of interest of riparian 
states”; and that such an interest in a 2aviz_ble river “becomes the basis of 
a common legal right, the essential features cd which are the perfect equality 
of all riparian states in the user of the wko.c course of the river and the ex- 
clusion of anv preferential privilege of smy ~ae riparian state in relation to 
the others.” It was said that if the concmen legal right were based on the 


3 Publications of the Permanent Court of Inctrra. onal Justice, Series A, No. 23, p. 24. 
4 Id., p. 25. Bld. g. Fe 2 Td, 
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existence. of a navigable waterway separating or traversing seyeral states, 
it was evident that that right extended to the whole navigable course of the 
river and. did not stop at the last frontier. 27 Tre court declared that this . 
concéption was laid down by the Act of the Congress of Vienna of June 9, 

1815;'and developed by subsequent conventions, 

‘It wassaid that the Treaty of Versailles reproducing almost textually the es- 
sential provisions of the former treaty, adopted the “ position of complete inter- 
nationalization” ; that it contained (in Article 382) provisions which would 
be inappropriate, if not arbitrary, “if freedom stopped short at the last politi- 
cal frontier.” The court declared that the interest of all states in liberty of 
navigation in both directions was responsible for the introduction of repre- 
sentatives of non-riparian states on the river eommissions. It observed 
that Article 331 mentioned geographical points in fixing the limit from which 
rivers were internationalized, without taking into account the last political 
frontier, a circumstance which entirely corresponded with the principles of 
international fluvial law which the court had summed up. Finally, mention 
was made of Article 344(c) providing that projects for revision of the existing 
international agreements to be prepared by the international commissions 
in accordance with Article 343, should “define the sections of the river or ` 
its tributaries to which the international régime shall be applied,” a pro- 
vision which would have no meaning if the limit cf internationalization were 

7: 
determined by the last political frontier. 

The court held, therefore, that Article 331 should be interpreted in the 
light of these principles, “which leave no doubt,” it declared, “that the 
internationalization of a waterway traversing or separating different states 
does not stop short at the last political frontier, but extends to the whole 
navigable river.” 28 The jurisdiction of the International Commission of 
the Oder was, accordingly, deemed to extend to the sections mentioned which 
were within Polish territory.2° It was, thus, a requirement demanded by a 
conception of conventional fluvial law which the text of the Treaty of Ver- 
sailles appeared to respect and with which its provisions were in harmony, 
which led the court to interpret the article as it did. Internal evidence that 

*7 Publications of the Permanent Court of International Justice, Series A, No. 23, pp. 
26-28, 

28 Id., p. 29. 

2 The court added: “Besides the arguments already considered, the parties submitted 
several others during the written and oral proceedings drawn from certain provisions of the 
Peace Treaties concerning other rivers, in particular the Moselle and the Danube, and from 
the proceedings for the establishment of the Definitive Statute of the latter river. The court, 
being of opinion that these arguments, drawn from independent provisions and diplomatic 
negotiations, cannot modify (ne saurient modifier) the conclusion which it has reached by 
means of a direct interpretation of the provisions applicable in the particular case, does not 
think it necessary to deal with these arguments.” Id., p: £0. The court made, however, 
one exception, and declared that the reply of the Allied and Associated Powers to the Aus- 
trian delegation which was relied upon by the Polish Government did not afford “any suffi- 
cient ground” for an interpretation other than that made by the court. Id., pp. 30-31. 
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the treaty reflected an endeavor of the zexracting parties to heed that con- 
ception was decisive. 

The readiness of the cours in this cese, =s well as in others TR the 
interpretation of what may be called law-making provisions, to examine 
the historical background of the partze =" arrangement is significant. A 
like method was pursued in the fourteeat1 advisory opinion pertaining to the 
jurisdiction of the European Commissizn x the Danube between Galatz and 
Braïla, where reliance was placed on the t-_storical facts upon which rested 
the Definitive Statute of the Danub2= The court does not, however, 
appear to have intimated that treaties wish by reason of the number of the. 
contracting parties and the purposes thezeoy sought to be effected may be 
fairly regarded as “law-making,” call tox che application of special rules. of 
construction.» ; 


IQ 


CONTENTIONS OBSTRUCTIVE IF MANIFEST DESIGNS 


When from an examinaticn of all asps+-s of a treaty, the court has become: 
satisfied as to the existence of a broac G=ign to make possible the achieve- 
ment of a particular end, it is loathe to r-e-d to a construction subversive of 
such a purpose and tending to thwart is 

Thus in its eighth judgment, in the cas: between Germany and Poland, 
concerning the factory at Chorzów (ck for indemnity and jurisdiction), 
the court was obliged to determine wh2t3= a provision of a treaty concluded 
between those states at Geneva, May Œ 1922, conferring jurisdiction to 
adjudicate on “differences of opinion rea ting from the interpretation and 
application” of certain articles of the tzee-y, embraced a jurisdiction to pass 
upon. differences as to reparation claim: F for violation of those articles.” 
The court concluded that it was the desi = of the parties to avert the possi- 
bility, that in consequence of a persiste difference between them touching 
the application or interpretation of tke ==mvention, interests might be com- 
promised for which it was their purpcse- 2 insure respect. Having reached 
this conclusion, in the light of the phrases_ogy of the text.and of other con- 
siderations,® the tribunal was unable sc =ecept a construction which would 
render abortive such a design, and be xppezed to what would be, prima facie, 
the natural object of the clause in quzs3en; The court declared that the 

30 Publications of the Permanent Court of Taat atonal Justice, Series B, No. 14, pp. 28 
and 46, 

3t Even the order of Aug. 20, 1529, annexed ic -= sixteenth judgment (and which is later 
examined in the text) reveals no dispositicn zə 3 «ste a rule which might not under similar 
circumstances be applied in a case where a treas-—egistered the agreement of but two con- 
tracting states. Publications of the Permanert Sourt of International Justice, Series“A,! 
No. 23, p. 41. a 

32 Publications of tbe Permanent Court of iwxrnational Justice, Series A, No. 9. -The 
judgment was rendered on July 26, 1927. 

% Id., p. 25. 
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object of such a clause could only be defeated ‘‘by terms sufficiently clear to 
show a contrary intention on the part of the consracting parties, or by the 
fact that the convention had established a specia_ jurisdiction for claims in 
respect of reparation.” 3 

Like principles were reflected in the thirteenth advisory opinion touching 
the competence of the International Labor Organization, where the court, 
declared that it was not conceivable that there had been a design to prevent 
that organization from proposing measures oi a certain kind, when such a. 
limitation would be inconsistent with the aim and scope of Part XIII of the 
Treaty (of Versailles). 

Again, in the course of its sixteenth advisory opinion, rendered on August 
28, 1926, the court was called upon to express its vizws concerning the power 
of the Mixed Commission for the exchange of Greek and Turkish populations, 
under the Greco-Turkish Agreement of December 1, 1926 (Final Protocol, 
. Article IV), to decide whether conditions had been fulfilled for the reference 
to a particular arbitrator of specified questions, ard the power, also, under 
the conditions contemplated, to refer questions to that arbitrator. In 
concluding that the Mixed Commission possessed those powers, the court 
emphasized its opposition to a construction of the agreement which would 
impede the exchange of the populations concerned, especially in view of the 
spirit underlying the various international agreements relating to that 
matter. The court felt, moreover, that the text was clear, and that there 
should not be deduced from the silence of the article in question on the point 
involved a limitation of jurisdiction which would sarve to thwart the chief 
design of the contracting parties.*” 


IV 


VERSIONS IN DIFFERING LANGUAGES 


The court has expressed the opinion that 


Where two versions possessing equal authozity exist one of which 
appears to have a wider bearing than the other, it is bound to adopt the 
more limited interpretation which can be made to harmonize with both 
versions and which, as far as it goes, is doubtless. in accordance with the 
common intention of the parties.*8 


a Publications of the Permanent Court of International Justice, Series A, No. 9. The 
court said in this connection: “An interpretation which would confine the court simply 
to recording that the convention had been incorrectly applied or that it had not been ap- 
plied, without being able to lay down the conditions for the re-esiablishment of the treaty 
rights affected, would be contrary to what would, prima facie, be the natural object of the 
clause.” 

% Publications of the Permanent Court of International Just:ce, Series B, No. 18, p. 18. 

38 Publications of the Permanent Court of International Justice, Series B, No. 16, pp. 18, 
24 and 26. - 37 Id; p. 20. 

38 Publications of the Permanent Court of International Justice, Series A, No. 2, Judgment 
No. 2, p. 19. 
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In the course of the second jccgmrent concerning the Mavrommatis 
Palestine Concessions, the foregoing 2r1siple was sought to be applied in 
construing the words “public ownershiz or control” (propriété ou contrôle 
public) contained in Article II of the ma-—ate for Palestine conferred on His 
Britannic Majesty, July 24, 1922. + a ajority of the court, deeming the 

. English version “to have a more restciced meaning” than the French, re- 
garded the former as authoritative in J2=2rmining the nature of the acts of 
the Palestine Administration to wh.rcitke mandate applied.2® Nevertheless, 
it was also of opinion that the Enge- >spression was still broad enough to 
embrace certain, acts of the ‘admin.sa—on in granting a.concession to a 
particular concessionnaire. ‘Thi: vica meaning,” in the opinion of the 
court, appeared to be the only cn2 ul ch did not nullify the expression 
“contrôle public” in the French version. — should be observed, however, that 
this so-called “wider meaning” was tapeble of utilization merely because it 
was one regarded by the tribunal as r-a3 aaably assignable to the correspond- 
ing words of the English language. n fhis conclusion of fact Judge Moore 
disagreed with the majority of his cales gues, declaring that: “In the emer- 
gency, there has suddenly been disccver-d in the English text an unnatural 
and previously unheard of elasticity wh- a has made it unnecessary to try-the 
suggested possibilities of the French ten.” With respect to the method or 
principle of interpretation to be appe he was closer to the thought of the 
majority.*° . : 

It should be observed that in the Mzvrommatis Case the court was not 


39 Publications of the Permanent Court of inssmational Justice, Series A, No. 2, Judgment 
No. 2, p. 20. ' 

4 Id., p. 70. His views are of interest [a the course of his dissenting opinion (id., 
pp. 69-70) he said that the precise meamimg o: -ae phrase “public ownership or control” in 
Article II was clearly shown by the secomc. pe=2graph of the article which authorized the 
Jewish agency, mentioned in Article 4 cf tbe mandate, to construct and operate public 
works, services and utilities, “in so far as trex matters are not directly undertaken by the 
administration.” He declared that this was ucoubtedly what the words meant in the Eng- 
lish text; end expressing his own indivicca. oc rion derived from a studious comparison of 
the two texts, he was strongly inclined ta bk Heve that the French text was a so-called 
“literal” translation of the English te», zac. vas intended to mesn the same thing. He 
said, however, that a “literal” translatiox sas -ften only a verbal imitation, which, if taken, 
alone, might be so interpreted as to perv2at cr 2ven destroy the meaning of the other text. 
He added: ‘But I take the two texts es tary 3=.nd, discarding neither in favor of the other; 
and, without discussing the question whesber £ mandate, which is in a sense a legislative act 
of the Council, is on the same footing az & Tey, I accept for the present case the rules laid 
down by authorities on international law far 5:3 interpretation of treaties.’ ‘Thereupon he 
cited Bonfils, as laying down the rule "thas =ach clause should be interpreted in the sense 
which best reconciles the rights and ducisr o` me contracting parties. (Bonfils, Manuel de 
Droit int. public, 7th ed. by Fauchille, Pacis -' 4, p. 571.); and also Rivier as declaring that 
it is necessary before all to ascertein the eorna on intention of the parties—“‘id quod actum 
est,” and as pointing out another rule to the cfsct that, if there is a difference as to the sense 
which usage gives to the text, preference is ven to that of the country which is bound, 
(Rivier, Principes du Droit des Gens, Fazi., 156, Vol. 2, pp. 122, 128-125). 
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called upon to apply the principle or rule above-quoted in the face of ex- 
trinsic evidence establishing to the satisfaction of the tribunal a design of the 
contracting parties to use the words quoted in a sense other than that deemed 
by it to be fairly assignable to them in the English language. Thus thé court 
did not have occasion to declare that the narrower scope of a burden indi- 
cated by the language of one version should be deemed decisive in the face 
of proof that the parties did in fact employ the two texts to refer to a broad 
undertaking not fairly described by the phraseology or words of one of the 
languages utilized as a setting for the agreement. It may not be out of 
place here to observe that the court has declared that where a convention 
“was drawn up” in a single language—French, “regard must be had to the 
meaning of the disputed term in that language.” ” 


Vv 
PREPARATORY WORK 


In respect to the use of so-called preparatory work indicative of the views 
of negotiators in the development and evolution of a treaty, the court has not 
hesitated to express itself. l 

In its second advisory opinion concerning the question whether agri- 
cultural labor was embraced within the competence of the International 
Labor Organization, the court adverted to the contention of the French 

Government that the preparatory work of the Commission on International 
Labor Legislation, by which Part XIII of the Treaty of Versailles had been 
formulated and submitted to the Peace Conference, should be excluded. 


1t The court was not obliged in its second ‘advisory opinion concerning the competence of 
the International Labor Crganization, to make application of the principle quoted in the 
text; for it found that the function of the words “industrie” and “industriel” was not essen- 
tially unlike that of the words “industry” and “industrial” employed in the English ver- 
sion of the treaty. The court expressed the view that the French words, though commonly 
used in a relatively narrower sense than was the case with respect to the corresponding words 
in the English language, might, nevertheless, be employed, as in the English, to include that 
form of production known as agriculture. That being the case, it was declared that “the 
context is the final test, and in the present instance the court must consider the position in 
which the words are found and the sense in which they are employed in Part XIII of the 
Treaty of Versailles.”. (Publications of the Permanent Court of International Justice, 
Series B, No. 2, p. 35. ) 

42 Tenth Advisory Opinion concerning the Exchange of Greek and Turkish Populations, 
Publications of the Permanent Court of International Justice, Series B, No. 10, p. 18. 

8 See “Additional Observations” by M, de Lapradelle, cf July 14, 1922, Publications of 
the Permanent Court of International Justice, Series C, No. 1, pp. 182, 187-189. 

Cf. “Additional Observations” by M. Thomas of the International.Labor Orgenization, 
of July 20, 1922, Iä., pp. 270, 274-281. 

The French contention was, to quote the language of the court, “in substance, that, as 
the terms of the treaty clearly excluded the claim of competence, there was no room for the 
consideration of extrinsic evidence to the contrary, and that powers who took no part in the 
preparatory work were invited to accede to the treaty as it stood, and did so accede.” 
Publications of the Permanent Court of International Justice, Series B, No. 2, p. 41. 
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The court announced that it did not th-n=it necessary to discuss these con- 
tentions, as it had already “on the cons~z=ion of the text itself” reached the 
conclusion that such labor was within +h2 competence of the Organization, 
and that there was “certainty nothing iz the preparatory work ‘to disturb 
this conclusion.” 

In the case of the S.S. Lotus, producizg toe ninth judgment, attention was 
called to the contention of the French Scvernment that the meaning of the 
words “principles: of international law” contained in Article 15 of the 
Lausanne Convention of 1923 (relied wpex by the Turkish Government in 
support of its assertion of a jurisdictica which was challenged), should’ be 
` sought in the “light of the evolution oc? -Ee convention.” The court de- 
-clared that ‘there is no occasion to hares=gard to preparatory work if the 

text of a convention is sufficiently clearini self”; and also that it considered 
that the words “principles of interratorel law” as ordinarily used, could 

“only mean international law as it is ap-lizd between all nations belonging to 

the community of states.” It said thal ta s interpretation was “borne out” 
by the context of the article -tsef, anc b- the preamble of the convention. 
“In these circumstances” it was dedard to be impossible—“except in 
pursuance of a definite stipulation—to =oretrue the expression ‘principles of 
international law’ otherwise than as meant the principles which are in force 
between all independent naticns and wt_c1 therefore apply equally to all the 
contracting parties.” The court adde= tke significant statement that the 
records of the preparation of the conven--oarespecting conditions of residence 
and business and jurisdiction would ‘ net furnish anything calculated to 
overrule the construction indicated br te actual ‘terms of Article 15.” 


“ Publications of the Permanent Court of Ix:em=tional Justice, Series B., No. 2. “The 
court did not in its fourth advisory opinion conc=rm™g the nationality decrees in Tunis and 
Morocco, refer to the evidence offered in behai C the French Government respecting the . 
history of Paragraph 8, Article 15 of the Coveren: «f the League of Nations which was the 
subject of interpretation. (See Argument of l. © Lapradelle, ‘Publications of the Per- 
manent Court of Internationa! Justice, Series C D . 2, Extraordinary Session, pp. 71 and 
75.) From its silence there is not tc be imputec tc the court a conclusion other than that it 
was not convinced that this unrejected evidene preved the point for which it ‘was offered. 

Declared Sir E. Pollock in the course of his or=] s=ument in this case: “To those who are 

-accustomed to what I may call the Angic-Sax-n tocedure, a reference to the history or 
debates concerning the origin of a clause‘is inadmissible. This observation fails to be made, a 
even more forcibly, where the commentators wec2 EC parties to the drafting of the clauses.” 
(Publications of the Permanent Ccurt of Inte~aacbnal Justice, Series C, No. 2, p. 197.) 

4 Publications of the Permanent Court of Inrerastional Justice, Series A, No. 10, p. 16. 

46 Td, ; 

47 Id., p. 17. 

Declared Judge Moore, in the course cf his jie opinion: “But the passages cited do 
“not in my opinion have the effect waich it is sowz/ ło ascribe to them. In so saying I am ' 
not to be understood as expressing an opiniom or she question whether such evidence is 
admissible for the purpose of throwing light apo: the interpretation of treaties. The 
language of Article 15 is simple and plain and d=e=1t stand in need of interpretation from 
any source outside the terms of the treaty itael” Td., p. 67. 
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Thus in the mind of the tribunal there was no issue between the deductions 
necessarily to be drawn from the extrinsic evidence (the preparatory work) 
‘offered in behalf of the French Government and the conclusions to be drawn 
from the text itself. It was under such circumsiances that the court ex- 
pressed itself as it did. . , 

In the twelfth advisory opinion the court was called upon to determine the. 
nature of the “decision to be taken” by the Council of the League of Nations 
in virtue of Article 3, paragraph 2, of the Treaty of Lausanne of July 24, 
1923, as an adjuster of the frontier between Turkey and Iraq. Declaring 
that it must in the first place, endeavor to ascertain from the wording of 
this clause what the intention of the contracting parties was,’’® and con- 
cluding after examination of it, that Article 3 was “in itself sufficiently clear” 
to enable the nature of the decision to be reached by the Council under the 
terms of the article to be determined, the court said that the question did not 
arise whether consideration of the work done in preparation of the Treaty of 
Lausanne would lead to the same conclusions.’ Nevertheless, it proceeded 
to discuss the construction which it placed upon the article in the light of 
facts connected with negotiations at Lausanne, The Turkish Government 
had drawn attention to a passage from a speech by Lord Curzon at a meeting 
of plenipotentiaries on January 23,1928. The court declared that ‘even if it 
is held that the preparatory work can be taken into account,” this passage 
could not in its opinion be used to interpret Article 3. The reasons for this 
conclusion were that the passage formed a part of a speech formulating a 
proposal which had been rejected by the Turkish delegation; that if the 
passage had at that time been understood in the sense in which the Turkish 
representative sought later to read it, that rejection would be difficult to 
understand. Moreover, it was noted that when Lord Curzon had made 
his first. proposal even in draft form, Turkey had not accepted any 
obligation in regard to reference of the question to the League of Nations, 
or any invitation under Article 17 of the Covenant. Again, it was noted that 
by the adoption of Article 3 during the second phase of the Lausanne Confer- 
ence, some five months after Lord Curzon’s speech, ‘the legal position was 
fundamentally modified,” and that it was not therefore possible to interpret 
the article by reference to statements relating to a situation previously 
existing." These were solid reasons for its stand ; but the court went further, 

‘and perhaps by way of dictum declared: 


But assuming that a study of the preparatory work (travaux prépara- 
toires) led to the conclusion that Article 3 should be interpreted as 


48 Publications of the Permanent Court of International Justice, Series B, No. 12, p. 19. 
The court added in this connection: “Subsequently, it may consider whether—and if so, to 
what extent—factors other than the wording of the treaty must be taken into aczount for 
this purpose.” Id. 49 Id., p. 22. 

50 Id., p. 23. 

In the course of his oral argument in this case on October 26, 1925, Sir Douglas Hogg de- 
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though it had been adopted sukjext w: the condition that the Council 
could not arrive at any solution withcwt the consent of the parties, the 
action cf the Council would, in effect be reduced to simple mediation. 
Now this conclusion, which would el.rminate the possibility of a definite 

_ decision capable, if necessary, cf repleing agreement between the par- 
ties, would be incompatible with tne -erms of Article 3, the interpreta- 
tion of which as indicated, both frcm 1 grammatical and logical point 
of view as well as from that of tie -Ce assigned to that article in the 
Peace Treaty—has been set out aboy ®t 


The issue suggested by these words was Lardly before the court which, as 
has been noted, announced other and suicient grounds for a conclusion 
seemingly confirmed by the action of the 392bracting states. 
In the fourteenth advisory opinion, ca cerning the jurisdiction of the 
. European Commission of the Danube zet~2en Galatz and Braïla, the court 
was confronted with the task of iIntervresir= Article 6 the Definitive Statute 
of the Danube.” In so doing the court 3a @ that its conclusions were based 
“solely on the language employed in tas statute” and “on the historical 
facts” antecedent to the negotiacions, adding that it adhéred to the rule ap- 
plied in its previous decisions chat “there <20 occasion to have regard to the 
protocols of the conference at which a souvention was negotiated in order 
to construe a text which is sufficiently clear in itself.”* It declared also 
that “preparatory work should not be use I forthe purpose of changing the 
plain meaning of a text.” The sourt icc} pains, however, to add that the 
records of the preparation of the Definisx= Statute did not in its opinion, 
“furnish anything calculated to overrule te construction indicated by the 
actual terms of Article 6.” These worcs show that there was in the mind 
of the court no conflict. between the d2du-ions to be drawn from the pre- 
paratory work, and the inferences to be Jer-ved from the terms of the treaty. 
In the case relating to ths territorial -arisdiction of the International 
Commission of the River Oder, tae Polish © overnment “cited and relied on 





clared: “In our submission the text of the Treez o Lausanne is clear and free from ambi- 
guity, so that the ruling which His Majesty’s Gore-ament asks the court to give in the present 
case is that where the meaning of a tresty provisicr und the intention of the parties appear 
from the final text to which they have affixed =22i ‘signatures, no recourse can be had to 
preliminary discussions for the purpose of contraic ng or adding to that text.” (Publica- 
tions of the Permanent Court of Incernational Jast-æ, Series C, No. 10; pp. 18, 22:) 

s Td, 

® The opinion was rendered on Dee. 8, 1997. E_blications of the Permanent Court of 
International Justice, Series B, No. 14. 

s Id., p. 28. 

5 Id., p. 3l. 

The.court also declared: “The history of the relevant articles of the Treaty of Peace of 
Versailles has also been invoked on baha of Rouxersin this connection. The record of the 
work preparatory to the adoption cf tkese azticks ing confidential and not having been 
placed before the court by, or with the consert cf, t+ competent authority, the court is not 
called upon to consider to what extent it might have zeen possible for it to take this prepara- 
tory work into account.” Id., p. 32. 
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inter alia certaix passages taken, directly or indirectly, from the minutes of 
the Commission-on Ports, Waterways and Railways of the Conference held 
in Paris in 1919 which drew up the Versailles Treaty.” The six opposing 
governments (bring those of Great Britain, the Czechoslovak Republic, 
Denmark, Francs, Germany, and Sweden) made objection to the admissibil- 
ity of ihesa refeænces. Or August 20, 1929, prior to the rendering of its 
sixteenth judgmant, the ccurt sustained the objection and. excluded the 
minutes as eviderce from the proceedings.® Definite reasons were given for 
this decision—namely, that three of the parties concerned “did not take part 
in the work of th- conference which prepared the Treaty of Versailles,” that 
the record of that work could not be used to determine, in so far as they were 
concerned, “the import of the treaty”; and that “in any particular case no 
account can be tazen of evidence which is not admissible in respect of certain 

` parties to that csse.” It was added that “the only preparatory work in 
question was tha performed by the. Commission of Ports, Waterways and 
Railways of the P2ace Conference.’’*” 

The case last mentioned, where the ruling was based on the special grounds 
which the court tc ok pains tc make clear, and that productive of the twelfth 
advisory opinion, where the conclusions in respect to reliance upon Lord 
Curzon’s note wee necessitated by the circumstances to which the court 
adverted at lengta, stand by themselves. In the second advisory opinion, 
the ninth judgment and the Zourteenth advisory opinion, the court had the 
candor to observe that nothing in the preparatory work was calculated to 
overrule the conclusions which it deduced from the actual terms. It is 
hardly too much -o say that the court has not yet been confronted with a 
situation where tke preparatory work sufficed to convince it that the con- 
tracting states employed in fast the words of a treaty in a sense contradictory 
to that which the nature of the terms of the text encouraged it to accept. 
Nevertheless, the sourt has not been reluctant to express its views as to 
preparatory. work in terms which have been noted. 


VI 
SOME CONCLUSIONS 


The conclusions of the court have in each case been due to more than a 
single cause; and in some instances numerous considerations have been 


55 Judgment No. 16, Publications of the Permanent Court of International Justice, Series 
A, No. 23, p. 8. 

š Td., Annex 3, p. 41 

57 Yd., p. 42. 

The court adverted <so the fact that the agent of the Polish Government had stated that 
he deferred ‘to the wis_es of the six governments to the effect that no account shall be taken 
of the passages in quesfon,” and that he did not insist upon making use of thosé passages in 
his defense, adding how=ver that “‘th2 Polish Government reserves the right in the argument 
on the merits to avail iself of references to or citations from” the preparatory work “ir. so 
far as it has already ben made puble.” (Jd.) 
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responsible for the result. Deducticas -om the Jangungé of a particular 
article have usually been fortified by othe- “actors, such as the conduct of the 
parties, or the general purposes sougkt ts ke effected, or the historical back- 
ground, or the-practice of states in making xindred arrangements, or the con- 
trasting or cognate provisions of othe- erti-les of the treaty under considera- 
tion. It is under such circumstances 74--the court has expressed its views. 

“Plain tərms” have prevailed over res-rictive rules. Where the former 
have indicated that a contracting state -=s “clearly granted” privileges in- 
volving even a limitation upon the exerc.se of sovereign rights, the character 
of the sacrifice has not been deemed im itssE sufficient to justify a “restrictive 
interpretation.” The nature of the lanzvage employed has been of greater 
influence. Where it has not been aprer=rt that the authors of a convention 
had in mind particular consideraticrs o= = restrictive character, and where, 
“therefore,” it has been concluded the; their arrangement was “self-con- 
tained,” it has been declared that reHia=@ must be placed on the “natural 
meaning” of the words employed, noswicistanding the character of what was 
entailed. Again, the sense which werds ‘ would normally have in their con- 
text,” when not producing an unr2aseoable or absurd result has, in the 
interpretation of a grant, prevailed cver tae demand for a strict construction 
in favor of the grantor. In the face 07 cuch manifestations of clearness of 
design, the court has found no place foz -he application of a rule that when 
the wording is not clear, an interpr2satm involving a minimum obligation 
should be adopted. Even where a z2 is' “doubtful” and a grammatical 
analysis offers insufficient guidance, she court has declared that an interpre- 
tation which is most favorable to the iresaiom of states should not be adopted 
until, after the exhaustion of all reani Soridereisons, “the intention 
of the parties still remains doubtful. ” 

The cases do not, however, indisase = zonflict between ‘plain terms,” 
the natural meaning or normal sers of-words, and extrinsic evidence pro- 
bative of a different understandirge. Daere has been a marked absence of 
contradictory evidence of any kind. 1 issue has been chiefly between the 
‘testimony borne by the terms of the ins-ument itself, and the eee of 
alleged rules of construction. 

Where it has been made apparert t=at a treaty reflected a broad plan on 
the part of the contracting states +c accomplish a particular end, there has 
been no yielding to an interpretatisa =Dversive of, or tending to thwart it. 

Respect for the requirements of sks mzrrower of two differing versions of a 
treaty expressed in two languages cfec 1a] authority has been acknowledged. . 
In one instance the court has, howexar, found in the accepted version a 
breadth sufficient to minimize the reel A-ferences, and almost to equalize the 
potentialities of the two texts.. 

The court has declared that “there is no need to have regard to prepara- 
tory. work if the text of a conventicn & sufficiently clear in itself,” and that 
such work “should not be used for ne Darpose of changing the plain meaning 
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of a text which is sufficiently clear in itself.” These pronouncements were 
made in cases when the court, as has been noted, had the candor to cbserve 
that the preparatory work furnished nothing calculated to overrule the con- 
struction derived from the “actual terms.” Nevertheless, the words of the 
court must be taken as authoritative tokens of a deference for the form of a 
text which nothing in its judicial experience has thus far served to weaken. 
As an interpreter of treaties the court has only begun its work. Thus far 
there have been merely skirmishes between contracting states; although in 
the course of them a trend of judicial opinion has revealed itself. The real 
battle of interpretation remains to be fought. The issue will be between 
internal and external manifestations of design. The plainness of “plain 
terms” and the clearness of “clear” meanings will be challenged-by evidence 
from a variety of sources of a common design to employ the words of a text 
in a special or abnormal or perhaps linguistically forbidden sense. The 
soundness of natural and customary inferences to be drawn from well-known 
phrases will be questioned in the light of preparatory work establishing in 
fact an opposing design. From’ every quarter ard every age rules will be 
invoked to impel the court to exclude or ignore particular forms of evidence; 
and, on the other hand, the tribunal will be called upon to proclaim its free- 
dom under international law from the fetters of rules wrought in the growth 
of the jurisprudence of particular states or groups oi states. As yet the court 
has not through any pronouncement essential to any decision or opinion 
which it has rendered, been obliged to pass upon the final questior, or to 
relinquish the privilege of dealing with it on its merits when it arises. 


THE EIGHTH YEAR OF TEE EZRMANENT COURT OF 
INTERNATIONAL JUSTICE! 


By Maney 0. dupson 
Bemis Professor of Internationsl Law, Harvard Law School 


` During the year 1929, the Permansac Court of International Justice 
held two sessions, and hanced down th 2e judgments and three formal 
orders. The sixteenth (extraordinary, sesion of the court began on May 
13, 1929, and ended on July 12, 1929; rc me seventeenth (ordinary) session 
began on July 8, 1929, and ended on Ses: nber 10, 1929. At the sixteenth 
session, the court gave an order in the “(Ce= Concerning the Denunciation by 
China of the Treaty of November 2, 18€&, setween China and. Belgium”; an 
order in the “Case Concerning the Fact=ry at Chorzow (Indemnities) , a 
judgment (No. 14) in the “Case Cono2rnirg the Payment of Various Serbian 
Loans Issued in France”; and a judgmen; (No. 15) in the “Case Concerning 
the Payment in Gold of the Brazilian Fec ~al Loans Issued in France.” At 
the seventeenth session, it gave an crder œ the “Case of the Free Zones of 
Upper Savey and the District of Gex,” =nd a judgment (No. 16) in the 
“Case Relating to the Territorial Juriszic -on of the International Commis- 
sion’ of the River Oder.” In additioz to shese activities, extensions of its 
jurisdiction and changes in the court’s sirn=ture, which have been previaged: 
make the year notable in the history c? tte court. 


DENUNCIATION OF THE SII }BELGIAN TREATY 


` The case between Belgium and Chis -vas instituted by an application 
filed on behalf of the Belgian Governnzn= n November 25, 1926.2 Various 
orders were made by the President of the court on January 8 and February 
15, 1927, and by the court on June 18, 192" and February 21 and August 13, 
1928, with reference to the time-limits [or -e proceedings in the case.” The 
Belgian case was filed within the tin-~lmmat fixed, before January 5, 1927. 
The time for the filing of the Chiness 23:1nter-case was extended several 
times, and was finally fixed for Februzry 5, 1929. Before that date, how- 
ever, on February 13, 1929, the agent of tLe Belgian Government informed 
the court that the dispute hed been ‘‘zrectically settled” by the conclusion 
of a treaty signed at Nanking on Novaz_be: 22, 1928, and that in consequence 

the Belgian Government withdrew its application of November 25, 1926. 
1 Continuing the series of annual articles kegan ic this Journat, Vol. 17, No. 1, January, 


1923. 
2 For the earlier history of this case, see tns Jcc2nat, Vol. 22, p. 1; Vol. 23, p. 19. 
3 The orders are to be found in Publications of te Court, Series A, Nos. 8, 14, 16. 
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On March 4, 1929, the court was further informed that the treaty of Nanking 
had been ratified. The documents had been communicated to the Chinese 
Government, which had never taken any proceeding in the suit, and which 
had sent a mere acknowledgment of the communication. The court found 
“nothing to prevent the unilateral withdrawal of the suit” in these circum- 
stances, and an order of May 25, 1929 recorded the action of the Belgian 
Government and declared the proceedings terminated.4 


THE FACTORY AT CHORZOW (INDEMNITIES) 


This case between Germany and Poland was instituted by the German 
Government's application filed on February 8, 19272 On September 13, 
1928, the court gave judgment (No. 18) to the effect that compensation 
should be paid by Poland to Germany, but reserved the fixing of the amount 
of compensation and the method of payment pending an enquiry by experts. 
A committee of experts was created, and began to function; but on November 
12, 1928, the parties concluded an agreement regarding the settlement of the 
dispute, which was duly notified to the court, and on December 15, 1928, the 
President declared the enquiry to be terminated and the committee of ex- 
perts dissolved.6 On May 25, 1928, the court adopted an order, placing on 
record the agreement of November 27, 1928, and declaring that the proceed- 
ings in the suit were terminated.” 


THE PAYMENT OF VARIOUS SERBIAN LOANS ISSUED IN FRANCE 


` By a compromis concluded at Paris on April 19, 1928, the Governments of 

the French Republic and the Kingdom of the Serbs, Croats and Slovenes 
submitted to the court the dispute between the latter government and the 
French holders of certain Serbian loans, asking that the court decide the 
following questions: 


(a) Whether, as held by the Government of the Kingdom of ‘the 
Serbs, Croats and Slovenes, the latter is entitled to effect in paper francs 
the service of its 4% 1895, 5% 1902, 414% 1906, 414% 1909 and 5% 
1913 loans, as it has hitherto done; 

(b) or whether, on the contrary, the Government of the Kingdom of 
the Serbs, Croats and Slovenes, as held by the French bondholders, is 
under an ‘obligation to pay in gold or in foreign currencies. and at the 
places indicated hereinafter, the amount of the bonds drawn for redemp- 
tion but not refunded and of those subsequently drawn, as also of cou- 
pons due for payment but not paid, and of those subsequently falling 
ee payment of the Serbian loans enumerated above, and in par- 
ticular: 


4 Publications of the Court, Series A, No. 18. 

€ The history of the protracted litigation before the court, growing” out of the Polish Gov- 
ernment’s taking possession of the nitrate factory at Chorzow, is related in this JOURNAL, 
Vol. 23, pp. 14-15. 

€ The order is to be found in Publications of the Court, Series A, No. 19, Annex, p. 14. 

1 Publications of the Court, Series A, No. 19. 
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- 1°: With regard to the Serbian €% ban of 1895, whether holders of 
: onde of this loan are entitled, waar their nationality may be, to ' 
obtain, at their free choice, payment of the nominal amount of their 
- coupons due for payment but not pai snd of those subsequently falling’ 
due for payment, as also of thair box drawn for redemption but not 
' refunded and of.those subsequently d-awn, at Paris, London, Berlin, 
Vienna, Geneva and Bélgrade, in th= currency in circulation at one of 
these places; 
2° With regard to the 5% 1902, 41:77 1906, 444% 1909 and 5% 1913 
loans and, subsidiarily with regard te the above-mentioned 4% loan of 
1895, whether holders of these bonds aʻe entitled to obtain payment of 
the nominal amount of their couponaseie for payment but not paid and 
of those subsequently falling due, ae 80 of their bonds drawn for re- 
dempticn but not refunded and o? te subsequently drawn, in gold 
francs at Belgrade, Paris, Brussels z121 Geneva, or at the equivalent 
value of the said amount at the excsange rate of the day in the local 
currency at Berlin, Vienna, and Am: erdam, in so far as concerns the 
1902, 1906, and 1909 loans; 
3° Lastly, how the value of the goa franc i is to be determined as be- 
tween the parties for the above-ment>1ed payments. 


The compromis was ratified on May 1€, 323, and the case was submitted 
to the court on May 24, 1928. The Frersa Government was represented 
by M. Albert Montel, as agent, and the Seak-Croat-Slovene Government by 
M. Albert Devèze. The agents of the past-es were heard at public sittings 
of the court on May 15-18, and 22-24 123. The French case contained 
the following submissions: 


(1) With regard to the Serbian 4% 395 loan, the holders of the bonds 
- of this loan, whatever their nationa nay be, are entitled to obtain, at 
their free choice, payment of th2 ncmaal amount of their coupons, due 
. for payment but not paid, and of tko :ubsequently falling due, as also» 
-of their bonds drawn for redemption Fv not refunded and of those sub- 
sequently drawn at Paris, Londen, Beia, Vienna, Geneva and Belgrade 
in the currency in circulation as one =` these places; 

(2) With regard to the 4% 1895, 7 1902, 4 4% 1906, 414% 1909 
and 5% 1913 loans, the holdere of baxes of these loans are entitled to 
obtain payment of the nominal amovai of their coupons, due for pay- 
ment bus not paid, and of these subses a2ntly falling due, as also of their 
bonds drawn for redemption’ but not r—nded and of those subsequently 
drawn, in gold francs, at Belgrade, Pa=s Brussels and Geneva, or at the 
equivalent value of the said amount = she exchange rate of the day in 
the local currency at Berlin, Visnna <14 Amsterdam, in so far as con- 
cerns the 1902, 1906 and 1909 Dans; . 

(3) For the purpose of the akove payments which are to be made in 

- gold francs at gold parity, the value oz 52e gold franc is that of a weight — 
of gold corresponding to one-twentiett zart of'a piece of gold weighing 6 
gr. 45161 900/1000 fine. 


The Serb- Croat-Slovene case maintained marely that the French’ Govern: 
ment’s claims were unfounded, and shoule t dismissed. 
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The judgment of the court (No. 14) was handed down on July 12, 1929.8 
The payment of the coupons on the bonds in question seems to have been 
effected since July, 1920, so far as French holders are concerned, in French 
francs at their current value. In 1924 or 1925 the holders of such ecupons 
in France began to refuse to accept payment on this basis, demanding pay- 
ment on a gold basis. The French Government intervened, at the request 
of the French bondholders, and the intervention marked the beginning of 
diplomatic negotiations in which the French Government maintained that 
the claims of the French holders to obtain payment in gold currency of bonds 
drawn. for redemption and of arrears on the coupons, were justified, and the 
Serb-Croat-Slovene Government contended that payment was due only in 
French paper money. The preamble of the compromis of April 19, 1928, 
speaks of this as the dispute between the two governments, but Article 1 of 
the compromis refers to a dispute between the Serb-Croat-Slovene Govern- 
ment, on the one hand, and the French bondholders on the other hand. 
The court therefore found it necessary to deal with the question of jurisdic- 
tion. Article 34 of the statute of the court provides that “only states or 
members of the League of Nations can be parties in cases before the court.” 
The court refers to its previous judgments, particularly Judgments Nos. 2 
and 13, to the effect that “by taking up a case on behalf of its nationals before 
an international tribunal a state is asserting its own right.” The con- 
troversy in this case concerns “relations between the borrowing state and 
private persons” ; but on the intervention of the French Government and the 
institution of negotiations, there existed a difference of opinion between the 
two governments, “which, though fundamentally identical with the con- 
troversy already existing between the Serb-Croat-Slovene Government and 
its creditors, is distinct therefrom.” The court finds that this difference of 
opinion between the two governments has been submitted to it by the 
compromis, and judges itself to be competent, in accordance with Article 34 
of the statute, and this competence of the court is not affected by the subject- 
matter of the dispute, which relates only to questions of fact and of munici- 
pal law. “It would be scarcely accurate to say that only questions of in- 
ternational law may form the subject of a decision of the court.” 

The court proceeds to examine the actual texts of the bonds of each of the 
various series, and finds itself confronted with the question ‘whether gold 
frances or merely French francs were promised.” The bonds were payable 
to bearer, and an examination of the text shows that in each case there was 
a promise of payment in gold or gold francs. The court finds the bonds 
themselves “not ambiguous,” and therefore it found “no occasion for refer- 
ence to the preliminary documents,” nor could it find anything in the at- 
tending circumstances which could be regarded as contradicting or impairing 


€ Publications of the Court, Series A, No. 20. See André-Prudhomme, “Les Emprunis 
des Etats Bresilien et Serbe devant la Cour permanentz de Justice internationale de le H aye,” 
56 Journal du Droit International (1929), p. 837. - 


24 THE AMERICAN JOURNAL OE INTERNATIONAL LAW 


the gold clauses of the bonds. With ref-ence to the meaning of the term 

“gold francs,” it was contended that tLer2 is no international gold franc, and 
as payment in the commodity of gold-w:s not intended, the payment must 
have been intended to be ir. French menez. The court finds, however, that 
the parties were not referring to pay-nect in gold coins but to gold as a 
standard value. Certain of the payments in gold francs were to be made at 
Belgrade and Paris, others at Brussels arc Geneva. 

While there was no international gedd frane, as the frane in each case 
was established by the respective 2otr tries, the conception of the frane, 
and of the gold franc, had neverthele cs achieved an international charac- 
ter as three countries had establisae! a similar monetary unit, with the 

` same definition of the gold piece o. 2 !=rancs in weight and fineness, and 

this unit had been mzde the sukjert of the Convention of the Latin 

Union. The “gold franc” thus cors-ituted a well-known standard of 

value to which reference could aporcrriately be made in loari contracts 

when it was desired to establish a sourd and stable basis for repayment. 
After referring to the French law, later accoted by Belgium and Switzerland 
and by the Convention of the Latin Uriot, the court concludes that the gold 
franc at the time of the bend issues in cuestion was a twentieth part of a 
piece of gold weighing 6.45161 grammes with a fineness of 9/10. 

Certain of the bonds contained provSics for payment in certain places at 
the rate of the sight exchange on Paris ba these conditions were found not 
to vary the effect of the agreement. Ti- bondholders’ acceptance of de- 
preciated paper francs was offered as tne tasis of an estoppel, but the court 
found it quite clear that no sufficient bas 2xisted for applying the principle 
of estoppel in this case. “There has beer no clear and unequivocal repre- 
sentation: by the bondholders upon wkic1 the debtor state was entitled to 
rely and has relied. There has been nc cl enge in position on the part of the 
debtor state.” The Serb-Croat-Slovene Government contended that the 
obligations entered into are subject to —*ench law, which was alleged to 
render a clause for payment in gold nul srd void in so far as payment is to 
be effected in French money and in Frene The court was therefore called 
upon to say what law applied to the coatiaztual obligations in this case, and 
it made the following interesting obser7a—i4n: 

Any contract which is not a con:rac. between states in their capacity 
as subjects of international law is beszd on the municipal law of some 
country. The question as to whica ts law is forms the subject of that 
branch of law which is at the presens day usually described as private 
international law or the doctrine oi she conflict of laws. The rules 
thereof may be common to severa. sates and may even be established 
by international conventions or cis cms, and in the latter case may 
possess the character of true internasinal law governing the relations 
between states. But apart from taie t has to be considered that these 
rules form part cf municipal law. 

The court was of the opinion that the ley governing the obligations at the 
time they were entered into was Serbien ew, in so far as concerns the sub- 


. THE EIGHTH YEAR OF THE PERMANENT COURT 25 
stance of the debt and the validity of the clause defining it. ‘A sovereign 
state cannot be presumed to have made the substance of its debt and the 
validity of the obligations eccepted by it in respect thereof, subject to any 
law other than its own.” While the contrary could be proved, there was no 
such proof in this case. The court also refers to the fact that the loans were 
not issued exclusively in France. But even though the obligation to pay be 
governed by Serbian law, it might be that the currency in which payment 
should be made in France should be governed by French law. , “It is indeed 
a generally accepted principle that. a state is entitled to regulate its own 
currency.” The Serb-Croat-Slovene Government referred to ‘various 
French laws concerning the French currency. ‘The court felt itself called 
upon to decide what is the municipal law applicable to the money in which 
payment should be made. “It is French legislation as applied in France 
which really constitutes French law,”. and, “according to information fur- 
tished by the parties, the doctrine of French courts, after some oscillation, 
has now been established,” and ‘‘there is nothing to prevent the creditor 
from claiming in France, in the present case, the gold value Stipulated for.” 

The court therefore held: 

(1) That, in regard to the Serbian 4% loan of 1895, the holders of 
bonds of this loan are entitled, whatever their nationality may he, to 
obtain, at their free choice, payment of the nominal amount of their 
coupons due for payment but not paid and of those subsequently falling ` 

_ due, as also of their bonds drawn for redemption but not refunded and 
of those subsequently drawn, at Paris, Berlin, Vienna and Belgrade, in 
the currency in circulation at one of these places; 

(2) That, in regard to the 4% 1895, 5% 1902, 414% 1906, 444% 1909 
and 5% 1913 Serbian loans, the holders. of these bonds are entitled to 
obtain payment of the nominal amount of their coupons due for pay- 
ment but not paid and of those subsequently falling due, as also of their 
bonds drawn for redemption but not refunded and those subsequently 
drawn, in gold francs, in the case of the 1895 loan, at Belgrade and 
Paris, and, in the case of the 1902, 1906, 1909 and 1913 loans, at Bel- 
grade, Paris, Brussels and Geneva, or at the equivalent value of the said 
amount at the exchang= rate of the day in the local currency at Berlin 
and Vienna, in the case of the 1913 loan, and at Berlin, Vienna, and 
Amsterdam, in the case of the 1902, 1906 ‘and 1909 loans. 

(8) That the value of the gold franc shall be fixed between the parties, 
for the above-mentioned payments, as equivalent to that of a weight of 
gold corresponding to the twentieth part of a piece of gold weighing 6 
grammes 45161, 900/1C00 fine. 


This judgment was not unanimous, however, and dissenting opinions 
were délivered by Judge de Bustamente, Judge Pesséa and Judge (ad hoc) 
Novacovitch. The dissent of Judge de Bustamente rests mainly on the 
grounds that the Jaw in force at the place of payment governs the nature 
of the payment to be made, and that Article 1895 of the French Civil Code 
is therefore applicable to payments in France. Judge Pessôa thought the 
court incompetent, because the dispute “is exclusively concerned with rela- ` 
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tions between the borrowing state ard private persons”; he relied also. on 
the interpretation which in practize Lad >een placed upon the gold clauses 
by the parties themselves; and he we o? the opinion that since the nature 
of the payment was to be governed by she law of the place of payment, 
Article 1895 of the French Civil Cade-is applicable as a declaration of 
French public policy, providing that ‘“= tre has been an increase or diminu- 
tion of specie before the time of payment, he debtor must return the amount 
in figures lent, and must return only zhi: amount, in the specie in currency 
atthe time of payment.” M. Novaccviszh thought the court incompetent, 
and he was of the opinion that the pasties themselves had in mind the 
French franc when they stipulated fo> payment in gold. 


THE PAYMENT OF BRAZILIAN FET EEaL LOANS ISSUED IN FRANCE 


By a compromis concluded at Ric de Janeiro on August 27, 1927, the 
` Governments of the French Republicun4 the Republic of the United States 
of Brazil submitted to the court a csp-te, between the Brazilian Federal 
Government and the French holdezs = various Brazilian federal loans, 
asking that the court give judgment m me following question: 


With regard to the Brazilian Eed=-al Government’s 5% loan of 1909 
(Port of Pernambuco), 4% lcan of 310, and 4% loan of 1911, is pay- 
ment of coupons which have matared and are not barred by prescription 
at this date, and coupons which sLall mature, as also repayment of bonds 
drawn for redemption but nct aztu=ily paid which are not barred by 
prescription on the date of the coxrt= decision, or of bonds subsequently 
to be redeemed, to be effected br dcivery to the French holders, in re- 
spect of each frane, of the value comesponding, in the currency of the 

- place of payment at the rate of exchenge on the day, to one-twentieth of 
a gold piece weighing 6.45161 gramxes of 900/1000 fineness, or is such 
payment or repayment to be effe =sec_as hitherto in paper francs, that is 
to say, in the French currency whic is compulsory legal tender? 


The compromis was ratified on Februezy 28, 1928, and the case was sub- 
mitted to the court on April 27, 922. The French Government was 
represented by Professor Basdevant axi the Brazilian Government was 
represented by Professor Eduardo K=picola. Counsel of the agents were 
heard by the court at public sitt'nge or May 25-29, 1929. The following 
submission was formulated in the Frencz case: 


It is submitted as regards the fille ving loans of the Brazilian Federal 
Government: the 5% 1909 “Peort-of =ernambuco), the 4% 1910 and the 
4% 1911, that the payment o? cospcas which have matured and are not 
barred by prescription at this daze sad coupons which shall mature, as 
also redemption of bonds drewn bet not actually redeemed which are 
not barred by prescription cn the ate of the court’s decision, or of 
bonds subsequently to be drawr, mast be effected by payment to the 
French holders, in respect of eac frne,.of the value corresponding, in 
the currency at the place of paymen- at the rate of exchange of the day, 
~ one-twentieth of a poa piece oe 6.45161 O 900/1000 

e. 
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The Brazilian case contained no submissicns, but the representative of 
the Brazilian Government maintained 

with regard to the 5% 1909 (Port of Pernambuco) loan, the 4% 1910 
loan and the 4% 1911 loan . . . that payment of coupons which have 
matured and are not barred by prescription at this date and coupons 
which shall mature, as also redemption of bonds drawn but not actually 
redeemed which are not barred by prescription zt the date of the court’s 
decision, or of bonds subsequently to be drawn, should be effected, as 
hitherto, in paper francs. 


The payment of matured coupons and the redemption of drawn bonds 
of the three loans at issue were effected “in paper francs, that is to say, in 
the French currency which is compulsory tender.” After the depreciation 
of the French franc, however, this course oi action led to protest which 
induced the French Government to intervene, thus identifying itself with 
the claim. The intervention was followed by diplomatic conversations 
which failed to dispose of the controversy. 

The judgment of the court (No. 15) was handed down on July 12, 1929.° 
With respect to the court’s jurisdiction, the court contents itself with a 
reference to the judgment (No. 14) relating to the Serbian loans. The court 
then proceeds to analyze the contents of the konds themselves. The bonds 
of 1909 contain an explicit promise for the payment of interest in gold, 
which the court interprets to refer to gold value and not to payment in gold 
coin, but the bonds of 1909 contain no express provision for the payment of 
principal in gold. The court refers to a prospectus concerning the 1909 
loan, and reading the prospectus in connection with the bonds “‘it appears 
that the loan was represented by the Brazilian Government and subscribed 
for as a gold loan.” The court refers to “a familiar rule for the construction 
of instruments that, where they are found to be ambiguous, they should be 
taken contra proferentem,”’ and on this basis the court concludes that the 
bonds of the 1909 issue should be construed as providing for the payment 
of principal and interest in gold. The bonds of tke 1910 and 1911 issues 
provide explicitly for payment of principal and interest in gold. It was 
argued that the gold clauses were simply “a routine form of expression,” 
but the court refuses to igncre the language of the bonds in this way. The 
standard of value to be taken is as of the time of the bond issues. It was 
depreciation in value that was the object of the safeguard, not in this or 
that particular currency, and it was evidently for this reason that reference 
was made to the well-known stability of gold value. The interest on the 
1909 -bonds was payable in Paris and that on the 1910 and 1911 bonds was 
payable at Rio de Janeiro or in Paris or in London at the exchange of the 
day on Paris. The bonds drawn for redemption were to be paid in Rio de 
Janeiro, in Paris, in London. There was ne place of payment other than 
Paris which had the franc, and the court therefore defines the gold frane 


9 Publications of the Court, Series A, No. 21. Sze ante, note 8. 
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in accordance with the Frerch monear: legislation, t.e., a twentieth part 
of apiece of gold weighing €.45161 g-ammes 9/10 fine. 

‘It was argued that it should be deu~ 1 from the manner in which the | 
contracts were executed that the p.yr=mt provided for was-in French 
paper francs. So long as the parity o` French currency with gold was 
maintained the manner of payment xwa: in no way inconsistent with the 
right of the bondholders to be paid cm ft> gold basis, and considering the 
circumstances which prevailed after 19% the court holds that the bond- 
holders carnot be estopped by their asveance of payment in paper franes, 
nor is any question of ferce majeure reise= 

The Brazilian Government contenced at French law governs the con- 
tractual relations. The court deemad this a question of private inter- 
national law, and concluded that Brazil.n law and not French law must 
be held to govern the obligations costr-=ted, so far as concerns the sub- 
stance of the debt and the validity of the dause defining it. In this respect 
the court follows its Judgment No. 14 r=ative to the Serbian loans. But 
the compromis in this case contained the following statement (Article VI): 


In estimating the weight to Fe s-jached to any municipal law of 
' either country which mey be apriice-cle to the dispute, the Permanent 
Court of International Justice shell rx 3 be bound by the decisions of the 

` respective courts. 


In applying this provision the cout takes this very OURDE state- 
ment: l 


Though bound to apply municizal 12w when aridan 80 require, 
the court, which is a tribunal of tnt=-national law, and which, in. this 
capacity, is deemed itself to know wl st this law is, is not obliged also to 
know the municipal law of the vevic_s countries. All that can be said 
in this respect is that the couri megy p~asibly be obliged to obtain knowl- 
edge regarding the municipal law-whh has to be applied. And this it 
must do, either by mears of evid=nc furnished it by the parties or by 
means of any researches which tte curt may think fit to undertake or 
to cause to be undertaken. 

Once the court has arrived at ihe xonclusion that it is necessary to ` 
apply the municipal law of a par-ict ar country, there seems no doubt 
thatit must seek to apply it as it ~vo—d be applied in that country. ‘It 
would not be applying the munici-al_=w of a country if it were to apply- 
it in a manner different from that-n hich that law would be applied in 
the country in which it is in fore 

It follows that the court must pay she utmost regard to the decisions 
of the municipal courts of a coun-zy. Dor it is with the aid of their juris- 
prudence that it will be enab-ed `> cæide what are the rules which, in ` 
actual fact, are applied in the countro the law of which is recognized as 

- applicable in a given case. If the ccart were obliged to. disregard the 
decisions of municipal courts, the -2st_s would be that it might in certain 
circumstances apply rules other trar those actually applied; this would 
seem to be contrary to the who= t—ory on which the application of 
municipal law is based. 
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Thus the court refuses to interpret the provision in the compromis as com- 
pelling it to disregard the decisions of the French courts, and it construes 
Article VI to mean that ‘while the court is authorized to depart from the 
jurisprudence of the municipal courts, it remains entirely free to decide that 
there is no ground for attributing to the municipal law a meaning other than 
that attributed to it by that jurisprudence.” The conclusion is reached, 
therefore, that the situation in this case is the sarne with respect to the 
Serbian loans. The judgment of the court is to the following effect: 

That with regard to the Brazilian Federal Government's 5% loan of 
1909 (Port of Pernambuco), 4% loan of 1910 and 4% loan of 1911, pay- 
ment of coupons which have matured and are not barred by prescription 
at the date of the special agreement and of coupons subsequently ma- 
turing, as also repayment of bonds drawn for redemption but not ac- 
tually repaid which are not barred by prescription on the date of the 
present judgment, or of bonds ‘subsequently to be redeemed, must be 
effected by delivery to the French holders in respect of each frane, of the 
value corresponding in the currency of the piace of payment at the rate 
of exchange of the day, to one-twentieth part of a gold piece weighing 
6.45161 grammes, 900/1000 fine. 

Dissenting opinions were delivered by Judge de Bustamente and Judge 
Pessôa. Judge de Bustamente dealt chiefiy with the law governing the con- 
tractual stipulations. As in his dissent in the case relating to the Serbian 
loans, he refers to the Code of Private International Law adopted at Havana 
in 1928, and he determines that French legislation should govern. ` He finds 
it “useless to refer to the practice of the courts” in France and Brazil, and 
for this he relies upon Article YI of the compromis. He finds the French law 
of June 25, 1928, inapplicable because it was enacted after the compromis 
was signed. Therefore Article 1895 of the French Code remains, in his 
opinion, applicable. His conclusion is that the payment on the bonds should 
be effected at Paris in French currency which is legal tender, and that the 
payment of the bonds, so far as French bondholders are concerned, should 
be effected in Paris. 

Judge Pesséa’s opinion follows very closely his opinion in the case relating 
to the Serbian loans. He holds that the court is incompetent, that the gold 
clause should be interpreted in accordance with the action of the parties, and 
that Article 1808 of oe French Code is applicable. 


THE FREE ZONES OF UPPER BAVOY: AND THE DISTRICT OF GEX 


This case was submitted to the court as a result of tke compromis between 
France and Switzerland, signed on October 30, 1924, and ratified on Mareh 
21, 1928.10 The French Government was represented by Professor Jules 
Basdevant as agent and M. Paul Boncour, as counsel, and the Swiss Govern- 
ment by M. de Pury and Professor Paul Logoz as agents, and M. Walter 


10 The diplomatic history of the compromis is set forth in the message of the Swiss Federal 
Council to the Federal Assembly, of Nov. 25, 1924 (Doc. 1911). 
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Burckhardt and M. Paul Edmond Vartin as counsel. Cases were filed by 
both parties on September 5, 1925, cour~er-cases on January 23, 1929, and 
replies on June 12, 1929. Oral argumects were heard by the court on July 
9-13, 15-16, 18-19, and 22-23, 1929, md on August 19, 1929, the court 
issued an order dealing with the case in. 3 preliminary way. 

The dispute concerning the zone3in pper Savoy and Gex reaches back 
into the history of centuries past." Th:-free zones on French territory near 
Switzerland are to be distinguisned from the neutralized zones in certain 
parts of Savoy, created by Article 32 -7 the Treaty of Vienna of June 9, 
1815," by Article 3 of the Treaty cf Pacs of November 20, 1815, and by 
the Act of November 20, 1815.5 Ther: tral zones, observed to some extent 
during the war, seem now to have seer sbolished. Four free zones are also 
to be distinguished: (1) the zcne of Gex created by Article 5 of the protocol 
of November 3, 1815, and Articla 1 of the treaty of November 20, 1815, in- 
struments to which Switzerland was rs- a party; (2) the small Sardinian 
Zone, defined by Article 3 of the Trza of Turin, March 16, 1816, between 
Sardinia, the Swiss Confederaticn ami the Canton of Geneva;!? (8) St. 
Gingolph, created a free zon2 by the _-_anifesto of the Sardinian Court of 
Accounts, September 9, 1929; and (4° the enlarged zone, created by the 
Imperial French decree of June 12, 1=0.!% The present dispute does not 
relate to the last-named zone. aoe 

Immediately, as it comes before the ce art, the purpose of the “arbitration ” 
is to obtain an interpretation to Ee ple. :d on Article 435, paragraph 2, with 
its annexes, of the Treaty of Versailles sf June 28, 1919, and a “settlement 
of all questions involved in zhe executon of paragraph 2 of Article 435.” ¥ 


u Publications of the Court, Ser.es a, No. 2: 

12 Zones were first established in Gex in 16022nd in Savoy in 1603. An excellent account 
of their history was given in two commumiqte: issued by the Secretariat of the League of 
Nations, July 8 and July 24, 1929 Sea a‘so tze European. Economic and Political Survey 
for March 15-31, 1929, Vol. IV, p. 411 (su>licked by the American Library in Paris); Victor 
Berard, Genève, La France et La Suisse (4 vcl:.), Paris: Librarie Armand Colin, 1927; J. 
Paulus, “Les Zones Franches Autour de Tendue, + Révue de Droit International et de Législation 
Comparée (3 ser.), p. 58. Toynbee, Survey of -_.ernational Affairs, 1925, Vol. II, p. 215. 

131 Hertslet, Map of Europe, p 262. 

u Ibid., p. 346. 18 Ibid., p. 370. 

161 Hertslet, Map of Europe, p>. 326, £42 17 Ibid., p. 421. 

18 15 Bulletin des Lois d2 L'Empire Feançais ` 1th series), p. 891, No. 7744. 

1 Art. 485 of the Treaty of Versailles ir as -dlows: “The high contracting parties, while 
they recognize the guarantees stipalate< byta Treaties of 1815, and especially by the Act of 
November 20, 1815, in favor of Switzeriand, Le said guarantees constituting international 
obligations for the maintenance cf nesz, decre nevertheless that the’ provisions of these 
treaties, conventions, declarations and otter ssplementary Acts concerning the neutralized 
zone of Savoy, as laid down in paragraph 1 ci Article 92 of the Final Act of the Congress of 
Vienna and in paragraph 2 of Article 3 of th2 Treaty of Paris of November 20, 1815, are no 
longer consistent with present corditions. I~ this reason the high contracting parties take 
note of the agreement reached besween the T -neh Government and the Swiss Government 
for the abrogation of the stipulat_ons ralsting o this zone which are and remain abrogated. 
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The compromis provides (Article 1) that it “shall rest with” the court 


to decide waether, as between Switzerland and France, Article 435, para- 
graph 2, of the Treaty of Versailles, with its annexes, has abrogated or 
has as its chject the abrogation of the provisions of the Protocol of the 
Conference of Paris of November 3, 1815, of the Treaty of Paris of 
November 20, 1815, of the Treaty of Turin of March 16, 1816, and of 
the Manifesto of the Sardinian Court of Accounts.of September 9, 1829, 
regarding the customs and economic régime of the free zones of Upper 
Savoy and. the Pays de Gex, having regard to all facts anterior to the 
Treaty of /ersailles, such as the establishment of the federal customs 
in 1849, which are considered relevant by the court. 
The compromis also provides that upon the conclusion of its deliberations on 
this question, end before judgment is pronounced, the court “shall accord 
the two partie. a reasonable time to settle between themselves.the new 
régime to be applied in those districts”; “failing the conclusion and ratifica- 
tion” of such an accord, the court is asked to pronounce its decision on the 
question formu.ated and to “settle for a period to be fixed by it and having 
regard to present conditions, all the questions involved in the execution of 
paragraph 2 of Article 435.” Notes were exchanged by the two govern- 
ments on Octoker 24, 1924, by which they agreed “that no objection shall be 
raised on either side to the communication by the court to the agents of the 
two parties, un-fficially and in each other’s presence, of any indications which 
may appear desirable as to the result of the deliberation upon the question 
formulated in article 1.” 20 
“Phe order of August 19, 1929, represents the result of the court’s delibera- 
tion, after perkaps the most elaborate argument ever made before the court. 
First of all, the court flatly refuses to communicate to the representatives of 
the parties ‘‘rmofficially,” saying that it is prevented from doing so by 
Articles 54 (pa-agraph 3) and 58 of the statute." But inasmuch as a failure 
to agree on the interpretation of Article 435 had prevented a solution of the 
dispute, the coart, desiring to facilitate a “direct and friendly settlement,” 
proceeds to give its interpretation. This is done by “order,” which does not 
have “binding” force, in the terms of Article 59 of the statute, or “final” 
effect, in the terms of Article 60, in deciding the dispute. But the court feels 
itself called upon to enter the following caveat: 





“The high con-racting parties also agree that the stipulations of the Treaties of 1815 and 
of the other supp=mentary Acts concerning the free zones cf Upper Savoy and the Gex dis- 
trict are no longe‘ consistent with present conditions, and that it is for France and Switzer- 
land to come to aa agreement together with a view to setiling between themselves the status 
of these territories under such conditions as shall be considered suitable by both countries.” 

The annex to tnis article sets forth notes exchanged by the two governments. 

2 For the full t=xt of the diplomatic correspondence, see the Message of the Swiss Federal 
Council of Novenber 25, 1924 (No. 1911). 

* Art, 54 requires that the “deliberations of the court shall take place in private and re- 
main secret,” anc Art. 58 requires that every judgment shall be “read in open court.” 


i 
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It is important to set forth cle:rl~ -hat special agreements whereby 
international disputes are submit ea = the court should henceforth be 
formulated with due regard io the fo ~s in which the court is to express 
its opinion according to the precise te—s of the constitutional provisions 
governing its activity, in order that == court may be able to deal with 
such disputes in the ordinary cours md without resorting, as in the. 

. present case, to a construction waic: must be regarded as strictly ex- 
ceptional, ; i 
The order deals first with the evidenze =iore the court. The Swiss agent 
had presented a volume entitled Fublca-.s des Comités Suisses en faveur 
du maintien-des zones franches de 1215 et _=16, to the reception of which ‘in 
evidence the French agent.had made apr==ninary objection. The extracts 
from the volume read by the Swiss agen - zad convinced the court that its 
reception was not “necessary at the pzes=i stage of the proceedings to en- 
able the court to form its opinion upox th= question” before it. Hence, the 
French objection was sustained, and -he = >cument was excluded “‘as evi- 
dence at the present stage of the case.’ TFais ‘action is notable as the out- 
standing instance in which the court has = 2luded evidence submitted ‘to it 
in a case. l 
The function of the court ‘s limited tc c3ciding upon the abrogation of 
certain treaty provisions ‘as between Free and Switzerland.” The real 
divergence between the parties “relate 1 t= zhe question whether the régime 
of the zones could be abolished witkou- S~1zerland’s consent.” The court 
declares that it “cannot as a general zul ze compelled. to' choose between 
constructions determined befcrehand ron- =f which may correspond to the 
opinion at which-it may arrive,” and tk-efore felt- itself “entirely free” 
in its interpretation upon bcth point , x=mely, whether Article 435 has 
abrogated former treaty provisions, ard ~dsther it has for its object their 
abrogation; the latter question is equ:va_en— > whether the article is intended 
necessarily to lead to the abrogation. Tae zart interprets Article 435, para- 
graph 2, as containing a “declaration of diczserestedness”’ on the part of the 
signatories to the Treaty of Yersailles, ot =r than France, and an acquies- 
eénce by such signatories in an agreement i be arrived at between France 
and Switzerland. The statement thet she weaty provisions “are no longer 
consistent with present conditions” do2s ++ 5 ipso facto effect the abolition 
of the free zones. Switzerlard is nos ı pty to the Treaty of Versailles, 
except to the extent to which it has eccept == the treaty by the note.annexed 
to Article 485. Even if the erticle invol-= the abolition of the zones, it 
could only he. binding between Frane od Switzerland if Switzerland’s 
consent were-not necessary. Yet tke atu. terms of Article 435 “seem to 
presuppose the existence of a right or tne q at of Switzerland derived from 
. the former stipulations.” Switzerland’s Casent was actually sought, and 
the Swiss note of May 5, 1919, which tk= 1 -cties to the Treaty of Versailles 
inserted in the annex to Article 435, is *‘ec¢rely based on the existence of 
such a right on the part of Sw-tzerland.’ : 
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With regard to the Sardinian zone, Switzerland acquired a contractual 
right by the Treaty of Turin, which in the court’s opinion has not been 
abrogated. #n examination of the several instruments relating to the zone 
of Gex establiches an intention of the parties to confer on Switzerland a right 
to the free zore of Gex. This conclusion is reached “simply on the basis of 
an examination of the situation of fact in regarc to this case,” so that the 
_ court does not need to decide on the legal effect of “stipulations in favor of 

third parties.” 

The conclus.on is reacaed that neither has Article 485 abrogated 2 as be- 
tween France and Switzerland the former provisions relating to the. free 
` zones, nor does.it have sich abrogation for its object. This view is in no 
way weakened. by the fazts antecedent to the Treaty of Versailles, but is 
corroborated by the facts relating to the drafting of Article 435. The-court, 
therefore, orders that the two parties be accorded a period expiring on May 1, 
1930, to settle between themselves “under such conditions as they may con- 
sider expedient” the “new régime” to be applied in the districts contem- 
plated by Artide 435, paragraph 2. 

All of the judzes concurred in the operative portion of the order, but Judge 
Nyholm, Deputy-Judge Negulesco, and Judge ad hoc Dreyfus were unable to 
agree with the court to the extent which they indicated in separate opinions, 
and Judge Pessa added cartain observations. 

Judge Nyholm thought that Article 435 as it stands “contains a suffi- 
ciently clear indication that an existing state of affairs is abolished and a 
new state of affairs established.” He found the Swiss note of May 5, 1919, 
to be merely a protest based on the assertion of Switzerland’s rights. He 
thought that thə provisions of 1815 did not create a servitude in Switzer- 
land’s favor, since “the withdrawal of the customs lines is a domestic aifair of 
France.” Prov-sions in.favor of third parties ‘‘are not permissible in inter- 
state relations” as “the principle of sovereignty is opposed thereto.” 

Deputy-Judge Negulesco was of the opinion that by the Treaty of Ver- 
sailles, the- Powers which had criginally created the obligations of France 
with reference to the zone of Gex, effected the abrogation of these obliga- 
tions. Switzerland not being a party to the treaty of 1815, her only ground 
for objection is hat a right in her favor was created by. that treaty, but 
Switzerland is no; expressly named in the treaty of 1815, which confines itself 
to creating an obligation of France to withdraw her customs barrier beyond 
the political frortier. Since Switzerland is not a party to the treaty, any 
tights which she had under it could only be exercised so long as the treaty 
had not been ab-ogated by the signatory Powers. As to the free zone of 
Upper Savoy, M Negulesco thought the provisions of the Treaty of Turin 
of 1816 could not be abrogated without Switzerland’s consent. 

M. Dreyfus, judge ad hoc, was of the opinion that Switzerland had ac- 
quired no contractual rights by the treaties of 1815, to which she was not a 
signatory and didnot adhere. The Powers which conferred an advantage on 
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Switzerland “undid in 1919 what ior did -r BIB.” The praya govern- 
ing the stipulation in favorem tertii in mmu-wipal law are not the same in 
different countries, and should not be traats* -red to international law. He | 
thought that Article 435 not only abrogated tke zones created by the treaties _ 
of 1815, but also had for its object the abrege7n of the zones created in 1816. ° 
Judge Pessĉa thought that the parties w>» really asking for an advisory 
opinion, which the court was incompetent. ic zive except at the request of the 
. Council or Assembly of the League of Nazicus. He observed that “the case 
is not one for judgment, since the specis_ ==reement expressly rules out a 
judgment; nor is it one for an advisory opn:.-2, since neither the Council nor 
Assembly has asked for one; nor for an src.<, which is not required for the 
purpose of the conduct: of the case; and sixve the court can only, express a 
decision by one of these three meang, it fClless that it should have refused to 
entertain the case, on the ground that the = suse whereby the special agree- 
ment seeks the court’s opinion is not vald taving regard to the imperative 
terms of Article 14 of the Covenant and A-le 72 of the Rules of Court.” 
Negotiations between France and Ewit zerland with reference to the 
régime of the zones were opened at Bern:, I3scember 9, 1929, but‘on Decem- 
ber 10, 1929, they were discontinued; the mætter may therefore come before 
the court for a judgment in accordance wii the terms of the compromis. 


THE TERRITORIAL JURISDICTION OF THE INTARNATIONAL COMMISSION OF THE 
-RIVER OD EE 


This case came before the court as a res of a compromis signed at London 
by representatives of six governments, the 3ritish Empire, Czechoslovakia, 
Denmark, France, Germany, and Sweden, -Ë the one part, and the Govern- 
ment of Poland, of the other part, on Octob- 30, 1928.% By this compromis, 
filed with the registry on November 29, 133, the court was asked to deade, 
the following questions: . 

Does the jurisdiction of the Interretional Commission of the Oder 
extend, under the provisions of the Tzeaty of Versailles, to the sections 
of the tributaries of the Oder, Wartze _ Narta) and Netze (Noteć) which ' 
are situated in Polish territory, and, i! =, what is the principle laid down ` 
which must be adopted for the pur=cse of determining the upstream 

‘limits of the Commission’s jurisdictio=? 
The cases and counter-cases were filed ~iscin time-limits fixed by the Presi- 
dent of the court, and oral arguments w=r= resented on behalf of each of the, 
parties on August 20-24, 1929. 

In the case presented on behalf of Pola, reliance was placed on passages 
extracted, directly or indirectly, from t= minutes of the Commission on 
Ports, Waterways and Railways, at tac Preliminary Peace Conference in 


2 Publications of the Court, Series A, No. 23, = 49. 
23 For the full text of the compromis, see t= British Treaty Series, No. 1 (1929), 


Cmd. 3250. 
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Paris in 1919. This commission was engaged i in the preparation of the arti- 

cles in the Treaty of Versailles‘of June 28, 1919, under which the International 
Commission of the Oder was created. The six governments objected to the 
admission of such references in evidence, and requested that they be dis- 
regarded. On August 15, 1929, the court issued an order% inviting the agents 
to argue this preliminary question. At the conclusion of this argument, on 
August 20, 1929, the court issued an order% that “the minutes of the Com- 
mission on Ports, Waterways and Railways of the conference which prepared 
the Treaty of Versailles shall be excluded as evidence from the proceedings in 
the present case.” Among the reasons for this action, the court observed 
that three of the. parties in the case did not take part in the work of the con- 
ference which prepared the Treaty of Versailles, and hence “the record of 
this work cannot be used to determine, in so far as they are concerned, the 
import of the treaty,” for “in any particular case, no account can be taken of 
evidence which is not admissible in respest of. certain of the parties to that 
case,’ 

A second preliminary matter had to be disposed of. The contigs had 
the effect of placing two questions before the court. The submissions of the 
Polish Government dealt with only one of these questions, on the theory that 
“being of the opinion that the jurisdiction of the commission does not extend 
to the purely Polish parts of the Warta (Warthe) and Notee (Netze),” Po- 
land was “not obliged to consider the answer” to the second question; and to 
the submissions of the six governments on the second question, the Polish 
Government made “every reservation,” reserving specially “the right to , 
state its case” in regard to the solutions proposed by the six governments. 
In this situation, on August 15, 1929, the court issued an order?” inviting the . 
Polish agent to file with the court by August 17, at midday, “any alternative 
submissions as to the second of the two questions” before the court. In 
taking this action, the court observed that “in a case submitted to the court 
by special agreement (compromis) and in which there is neither applicant nor 
respondent, the parties must have an equal opportunity reciprocally to dis- 
cuss their respective contentions”; hence, it was concluded in this case that 
“the six governments must be enabled to discuss, i in their first oral agreement 
and not only in their reply, any alternative submissions” of the Polish Gov- 
ernment. This invitation was accepted by the Polish agent. 

The necessity for the compromis in this case arose out of the attempt of the ` 
International Commission of the Oder to carry out the duty imposed upon it 

% Publications of the Court, Series A, No. 23 (Annex 2), p. 28. 

25 Tbid., Annex 3, p. 41. j : 

6 Denmark and Sweden are clearly i in this category. As to Germany, the situation was 
that Germany was not represented in what was generally known as the Preliminary Peace 
Conference, in which various commissions drafted the “‘conditions” later submitted to 
Germany. But Germany was represented at the peace conference at which her acceptance 


of the modified conditions was negotiated. 
27 Publications of the ‘Court, Series A, No. 23 (Annex 4), p. 44, 
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by Article 348 of the Treaty of Versailles, z « -aft a project revising the exist- 
ing international agreements and regu_a-io1- . and inter alia defining “the 
sections of the river or its tributaries to whic the international régime,” set 
forth in Articles 332 to 337 of the Tresty o Versailles, “shall be applied.” 
The Polish member of the commission exnt=nded that there should be ex- 
cluded from the application of this régim2 m= navigable portions of tribu- 
taries of the Cder situated in Polish terri.sr- while other delegates were of 

_ the contrary opinion. From 1920 to 1¢2—, t= commission labored with the 
problem, and in 1924, it recognized its feilu: -, and pointing to the ‘solution 
previsaged in Article 378 of the Treaty o? V=rsailles,?* it suggested that the 
delegates should approach their governments = the matter. Thereafter, at 
the request of the British and Frerich Gorermaents, the questions involved 
were brought before the Advisory and T2chn=al Committee for Communica- 
tions and Transit of the League of Naticns, which on November 27, 1924, 
adopted a “suggestion for conciliation.” Vaen this suggestion was com: 
municated to the governments concerned it vas rejected by Poland and re- 
served by Germany. This led the Advisory snd Technical Committee on 
Communications and Transit, on July 30,2973 to adopt a resolution declar- 
ing the procedure of conciliation to be cleec. The negotiation of the com- 
promis of October 30, 1928, then followed. 

The judgment of the court (No. 16) waz geen on September 10, 1929, by 
nine votes to three. The parties were agree upon the meaning to be given 
to the word “jurisdiction,” which the ceur- considered to Teate “to the 
powers possessed by the commission unde? tr=ties in force.” It was felt to 
be clear “that the questions on which th c=:rt is asked to give judgment 
presuppose that the jurisdiction of the comm=ion is not limited to the prin- 
cipal river but also extends to the tributa~ies.. A question arose as to the 
applicability of the statute annexed to the Ba :zlona Convention of April 20, 
1921, relating to the régime of navigable wete~rays of international concern, 
which was previsaged in Article 338 of tze Izeaty of Versailles. The six 
governments relied upon this statute. ‘he Polish Government had not 
ratified the Barcelona Convention, and hsi =zisted in earlier stages of the 
dispute that the convention could not ba v—ked against: it. The six gov- 
ernments asked that the court reject the P»zsh argument based on jon- 
ratification. This the court refused to do. ‘rile Article 338 of the Treaty - 
of Versailles had provided that the régime Eid town should be superseded by 
a general convention of waterways which wa: to be applicable to the Oder, 
the court thought that the reference must be -aken to be “to a convention 
made effective in accordance with the crdina-y rules of international law,” 


28 “ Disputes which may arise between interested Towers with regard to thé interpretation 
and application of the preceding articles shall be s-.tlc as provided by the League of Na- 
tions.” 

29 Count Rostworowski sat as a judge ad hoc; buthe curt contained no judge of British, 
French, German or Swedish nationality, in hesring thiense. 
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and concluded shat as the convention itself provides for ratification, it could 
not be relied upon as against Poland. Hence the questions before the court 
were to be solved solely on the basis of the Treaty of Versailles without, re- 
gard to Article 338. 
The parties disagreed as to the answer to be given to the question before 
the court. The six governments insisted on an affirmative answer and the 
Polish Government insisted on a negative answer. The arrangement of the 
Treaty of Verseilles is such as to warrant some distinction between the inter- 
national régime applicable to certain rivers-and the administration which is 
provided for b- commissions, but the court concludes that the function of 
the commissior is “to make practical application of the principles of the 
régime” and tLat therefore the competencé of the commission extends to 
all the internawionalized portions of the river and the river system. The 
régime and the administration are coincident. Hence the question before 
the court is desendent on Article 331 of tae Treaty of Versailles.*° The 
Warthe and tk» Netze rise in Poland and, after flowing through. Polish 
territory, they pass into German territory, where the Netze joins the Warthe 
before the Warthe joins the Oder. 
Article 331 s-ts two conditions for internationalization: “the waterways 
must be naviga>le and must naturally provide more than one state with ac- 
cess to the sea.’ It is assumed that both the Warthe and the Netze are 
navigable in Poish territory. Hence the court must say whether that part 
of the two tributaries which is in Polish territory provides more than one 
state with access to the sea. The Polish- Government contended that it 
provides only Poland with access to the sea, but the six governments main- 
tained that a river system is not to be divided up in this way. Poland in- 
sisted that the -ext being doubtful, that solution should be adopted which 
imposes the leass restriction on the freedom of states. The court found this 
argument “sour in itself,” but was of the opinion that it “must be employed 
only with the greatest caution.” There are many methods of interpretation 
_ beside grammatical analyses. Reference must be had to the “principles 

underlying the matter to which.the text refers,” and only when the intention 
of the parties remains doubtful after all pertinent considerations are taken 
into account is taat interpratation to be adopted. which is most favorable to 
the freedom of szates. Hence the court was compelled to examine the prin- 


39 Art. 331 reads: *‘ The following rivers are declarec international: the Elbe (Labe) from 
its confluence with he Vltava (Moldau), and the Vitava (Moldau) from Prague; the Oder 
(Odra) from its corfluence with the Oppa; the Niemen (Russtrom-Memel-Niemen) from 
Grodno; the Danul= from. Ulm; and all navigable parts of these river systems which natu- 
rally provide more tan one state with access to the sea, with or without transhipment from 
one vessel to anothe:; together with lateral canals and channels constructed either to dupli- 
cate or to improve raturally navigable sections of the specified river systems, or to connect 
two naturally navigzble sections of the same river. 

“The same shall :pply to the Rhine-Danube navigable waterway, should such a water- 
way be constructed nder the conditions laid down in Article 353.” si 
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ciples governing international fluvial law. Reference is made to the Act of 
the Congress of Vienna of June $, 131% Tae common legal right on navi- 


gable waterways separating or traversirz seral states “must extend to the - - 


whole navigable course of the river and do-z not stop short of the last fron- 
tier.” The Treaty of Versailles was Gesigx.2d to effect a “complete inter- 
nationalization,” by which is meant “tae f<e use of the river for all states, 
riparian or not.” The fact that the river cmmissions set up by the Treaty 
of Versailles include representatives of conaÆparian states is partly to be ex- 
plained by the interest of such states im th= navigation of the waterways in 
question. The court reaches the conCustm that the Treaty of Versailles 
adopts the same standpoint as the Act cf zenna and the treaty law which 
applied and developed the principles cf that sct. Interpreting Article 331 in 


the light of these principles, it is conclu Sec -hat the jurisdiction of the Oder . | 


Commission extends to those porticrs 27 t> Warthe and Netze situated in 
Polish territory. This conclusion is nol m=ified by arguments drawn from 
provisions in the peace treaties conce=n_rcg xher rivers, nor by statements to 
be found in the reply of the Alked en= A.ociated Powers to the Austrian 
‘delegation. 

An affirmative reply to the first cuestica being iadd upon, the court 
proceeded to deal with the principle to > s. =opted for the purposes of deter- 
mining the up-stream limits of tbe commiss-n’s jurisdiction. This principle 
is to be found in Article 331 of the Treacy ci Versailles, from which it follows 
that the jurisdiction of the commissiom ex=nds “up to the points at which 
the Warthe and Netze cease to be cithar xaturally navigable or navigable 
by. means of lateral canals and channel= co=tructed either to duplicate or to 
improve naturally navigable sections oj the =pecified river systems, or to con- 
nect two naturally navigable sections <i t= same river.” 

Judge Huber was of the opinicn that the statute annexed to the Buria 
Convention had superseded the internatenal régime provided for in the 
Treaty of Versailles, as a result of Artids <3. But this supersession did not 
extend to Article 331 of the Treaty of Vers__les, and hence he did not dissent 
from the conclusion reached by she corzi. Judge de Bustamante and Judge 
Pesséa and Count Rostworowski dissented [rom the judgment, but without 
writing dissenting opinions. ; 


ORGANIZATION OF “SE COURT 


The death of Judge Weiss on Augusz 3__ 1928, and of Viscount Finlay on 
March 9, 1929, left two vacancies to be ili by an election by the Assembly 
and Council of the League of Natms ‘The Secretary-General of the 
League of Nations took the necessary stezs to secure the nominations, and 
separate nominations were duly made by-=arious national groups for filling 
the two vacancies. When the Tenth A=embly met in September, it had 


31 Twenty-five candidates were nominated z9 s—-ceed Judge Weiss, and twenty-four to 
succeed Viscount Finlay. League of Naticne Dowment, A. 26. 1929. V. 
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to decide first of all on the procedure to be followed, for it was the first time 
that an election was to be held to fill simultaneously two’ vacancies in the 
court. On September 16, 1929, the General Committee of the Assembly 
recommended ® that since Article 14 of the court's statute provides for the 
filling of vacancies “by the same method as that laid down for the first 
election,” the “two vacancies should be filled simultaneously by the method 
of a scrutin de liste, i.e., by holding a single ballot or series of ballots in respect 
of both vacancies together, each voter being entitled to vote for a number of 
candidates equal to the number of vacancies, and those candidates who at 
any ballot obtain the requisite majority being considered to be elected.” 
Hence the candidates nominated for the separate vacancies ‘were to be de- 
clared to be eligible for election to fill either vacancy. This recommendation 
was adopted by the Assembly, and both the Assembly and the Council pro- 
ceeded to the election on September 19, 1929. The two judges elected were 
M. Henri Fromageot (France), and Sir Cecil J. B. Hurst (Great Britain), 
each receiving the necessary votes in the Assembly and in the Council. 
Both immediately entered into function as judges. ' 

On August 16, 1929, the court unanimously reélected Mr. Ake Hammar- 
skjöld to succeed himself as Registrar of the court, and to serve ‘for the period 
1980-1936. On July 29, 1929, Judge Hughes was named by the court to fill 
the vacancy in the special chamber for labor cases, caused by the death of 
Viscount Finlay. On August 21, 1929, the cours constituted the Chamber 
for summary procedure for 1930, naming as members, President Anzilotti, 
Judge Huber and Judge Loder; and as substitute members, Judge Altamira 
and Judge Hughes. 


ACCEPTANCE OF THE COURT STATUTE 


The protocol of signature of December 16, 1920, to which the statute of the 
court is annexed, was signed on September 14, 1929, by representatives of 
Nicaragua and Peru. This protocol has now been signed on behalf of fifty- 
four states or members of the League of Nations, of which forty we have 
ratified. 


JURISDICTION OF THE COURT 


The most significant development of 1929, with reference to the court’s 
jurisdiction, has been the wide acceptance of the obligatory jurisdiction with 
respect to legal disputes, as provided for in Article 36 of the court’s statute.” 


2 League of Nations Document, A. 57. 1929. V. 

3 In the Assembly, representatives of fifty-two members voted. Sir Cecil Hurst received 
40 votes, and M. Fromageot 37. 

* See the list of states in the Fifth Annual Report of the Court. Publications of the 
Court, Series E, No. 5, pp. 385-391. 

% An interesting study entitled “The Optional Clause,” was published by the League of 
Nations Union, (2d ed.}, July, 1929. No. 240. 
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The Optional Clause, conferring such 1risction, was the subject of a reso- 
lution of the Ninth Assembly of the League =f Nations in 1928, which called. 
attention to the fact that the clause cotld be =ocepted with appropriate reser- 
vations both as to duration and as.to seop=. and noting “that the reserva- 
tions conceivable may relate, either general. to certain aspects of any kind 
of dispute, or specifically to certain classes G lists of disputes, and that these 
different kinds of reservations car be legitir =ely combined.” During the 
session of the Ninth Assembly, tae obdigat szy jurisdiction was accepted by 
Hungary for five years and by Spain for tea years, and on August 13, 1929, 
Hungary’s ratification of the clause wes deacsited with the Secretariat; but 
no further acceptances followed until the se=>n of the Tenth Assembly. At 
the'Tenth Assembly in 1929, the subject we: much discussed.. On Septem- 
_ ber 3, 1929, Prime Minister Ramsay Ma =onald announced that Great 
Britain would sign the Optional C_ause, kut: æ rush to sign was begun by the 
Italian delegate on September 9, 1929 TL- Italian Government accepted 
compulsory jurisdiction for five years, cutje=< to ratification and “subject to 
any other method of settlement troviced b> special convention, and in any 
case where no solution has been reached thr-gh the diplomatic channels or 
through the action of the Council of the Lea:;-e of Nations.” On September 
10, the Latvian representative signed t3e Optional Clause, for five years. 
~ On September 12, it was signed by the reex Minister for Foreign Affairs, 
for five years, “for all the classes of dispute mentioned in Article 36, with. 
the exception of cases where the parties ha~ agreed or shall agree to have. 
recourse to another method of pacifice seitlar:at.”” On September 14, it was 
signed by the Minister for Foreign Affeirs.o ~he Irish Free State, sabicet to. 
ratification. On September 16, it was sign=d on behalf of France, for five 
years as to disputes arising after ratificaziœ “which could not have been 
settled by a procedure of conciliation or ky the Council according to the 
terms of Article 15, paragraph 6 of the Cov=mant.” l 

On September 19, 1929, the Optional Clau= was signed by representatives 
of His Britannic Majesty’s Govemmerts ir ihe United Kingdom. of Great 
Britain and Northern Ireland, in the Urion c South Africa, in the Dominion 
of New Zealand, and by a represertativ af tt2 Government of India, and on 
the following day by representatives cf =s, Majesty’s Governments in 
Australia and Canada, subject to ratification “for a period of ten years and. 
thereafter until such time as notize mey be ziven to terminate the accept-- 
ance,” for disputes other than disputes for hich a peaceful settlement by 
some other method may have been sgresd won, and other than "disputes 
with the government of any other memzer Cc -he League which is a member 
of the British Commonwealth of Nations, al sf which disputes shall -be set- ` 


36 League of Nations Official Journal, Special Sipp =ment No. 63, p. 19. A resolution of 
the Fifth Assembly, Oct. 2, 1924, stated that tae zer of Art. 36 of the statute would per- 
mit states to sign the optional clause “wish the reser=Sions which they regard as a 
able.” Ibid., Special Supplement No. 21, p. 2C. 
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tled in such marner as the parties have agreed or shall agree,” and “disputes 
with regard to cuestions which by international law fall exclusively within 
the jurisdiction” of the particular government and subject to the condition — 
that His Majesty’ s Government [as named] 


reserve the-right to require that proceedings in the court shall be sus- 
pended in sespect of any dispute which has been submitted to and is 
under consileration by the Council of the League of Nations, provided 
that notice to suspend is given after the dispute has been submitted to 
the Council and is given within ten days of the notification of the initia-- 
. tion of the proceedings in the court, and provided also that such suspen- 
sion shall b= limited ta a period of twelve months or such longer period 
as may be -greed by the parties to the dispute or determined by a de- 
cision of al the memkers of the Council other than the parties to the 
dispute.’ 


The reservatiors made by these members of the League differ very mate- 
rially from that made by the Minister for: Foreign Affairs of the Irish Free 
State, who signed “for twenty years and on the sole condition of reciprocity.” 

On Septembe - 19, also, tae Optional Clause was signed by the Minister of 
Foreign Affairs of Czechoslovakia, accepting the jurisdiction for ten years, 
“subject: to the right, for either of the parties to the dispute, to submit the 
dispute, before any recourse to the court, to the Council of the League of 
Nations”; and by the representative of Peru on very similar terms. On 
September 20, & was signed by a representative of Siam, for ten years an 
all disputes, as to which no other means of pacific settlement is agreed upon.” 
On September 24, 1929, the representative of Nicaragua “recognized as. 
compulsory unc onditionally the jurisdiction of the Permanent Court of Dee 
national Justice ” 

The acceptarres by Greece and Nicaragua are effective, without panig 
subject to ratifeation; but all other signatures during the Tenth Assembly 


“This acceptance of the Opticnal Clause led to an interesting discussion in England. An 
editorial in The Times, Sept. 20 1929, was followed by a spirited correspondence, also pub- 
lishéd in The Tim-s, in which Lord Salisbury, Mr. A. P. Fachiri, Prof. A. Pearce Higgins, 
Prof. Edward Jenks, Mr. Wm. Latey, Prof. H. A. Smith, Prof. J. L. Brierly, Lord Parmoor, 
and Mr. George FS. Bowles participated. Mr. Bowles expressed the view that the British. 
acceptance of compulsory jurisdiction is the “very same proposal” as that made in 1907 for 
establishing an International Prize Court. Prof. Pearce Higgins concluded that “the Per- 
manent Court of I--ternational Justice has been in effect constituted an International Court 
of Prize, before wEich parties aggrieved by decisions of British prize courts will be able to 
compel the British Government io appear.” Mr. Fachiri replied “that by international law 
jurisdiction in all matters of prize belongs exclusively to the courts of the states concerned.” 
The views of His Majesty's Government are set forth in a memorandum on the signature of 
the Optional Claus, published on Dec. 9, 1929, in Parliamentary Papers, Misc. No. 12 (1929), 
Cmd. 3452, dealin; at length with the objections made to the acceptance. “His Majesty’s 
Government consicer that our aeceptance of the Optional Cleuse makes no difference to the 
principle that prize cases must be decided first in our own prize courts before any question 
of reference to Permanent Court of International J nea could arise.” 
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were subject to ratification. The Opsimnet Clause is therefore i in foree ‘aay 
_ (December 1, 1929) for twenty. states, as =Hows: 38 


Abyssinia Hungary 
Austria Netherlands 
Belgium Nicaragua 
‘Bulgaria Norway 
Denmark Panama 
Estonis, Portugal - 
Finland Spain 
Germany . Sweden 
Greeze ` Switzerland 
Haiti Uruguay 


The Convention for the Suppression = Counterfeiting Currency, con- 
cluded at Geneva, April 2C, 1929, shey signed by some twenty-five 
states, contains a provision for referng tz the court any disputes as to the 
interpretation or application of the scnv: =tion,*® such as has now become 
customary in multipartite conventions. 

On July 18, 1929, the Gcvernment 2! Fi-cand TEE to the Secre- 

tary~General of the League of Naticns, t> inclusion on the agenda of the 
Tenth Assembly, a proposal to conse: ox the Permanent Court of Inter- 
national Justice jurisdicticn as a court oz ceview in respect of arbitral tri- 
bunals established by states.*9 The prop sal réferred to the provision for a 
tribunal of appeal in the (unratified) =rtit-:tion treaty signed by representa- 
tives of Great Britain and the United =ta=s, on January 11, 1897, and was 
designed to deal with the cases whera an arbitral award is contested on the 
ground that the tribunal which rende-ec ii =cted outside of its jurisdiction or 
in excess of its powers. It was suggestec shat a special protocol might be 
drawn up, by which states desiring t do = could recognize the court as a 
tribunal of review in such cas2s. The pro—sal was considered by the Tenth 
Assembly, which on September 25, 1929, .dopted a resolution ‘ ae the 
Council to submit to examination ths zue-ion: 

What would be the most appr3pr.ste procedure to be followed by 

_ states desiring to enable the Perman xt Court of International Justice 

to assume in a general manner, a3 k-tjween them, the functions of a 
tribunal of appeal from: internationd arbitral tribunals in all cases 


where it is contended thet the arora. tribunal was without jurisdiction 
or exceeded its jurisdiction?“ 


38 To the list appearing in the Fifth Annua Jepe of the court (Series E, No. 4, p. 137), 
Greece, Hungary and Nicaraguas may now b+ addæ i 

3 League of Nations Document, C. 153. I. £9. 2929. II. 

League of Nations Document, A. 21. 1829 V. A similar proposal had been made by 
M. Rundstein before the Committee of Jurits or he Statute of the Permanent Court of 
International Justice, March 18, 1929. “ee of Lations Document, C. 166. M. 66. 1929. 
y. 

“ League of Nations Official Journal, Speza. Su—lement No. 74, p 17. 
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THE PROPOSED AMENDMENT OF THE CCURT’S STATUTE 


The approach_ng expiration of the first nine-year term of the Judges of the 
court seems to craw to a close the first period of the court’s history, and in- 
some quarters % has seemed to call for a stock-taking of the experience 
gained. In 192), judges are to be elected for a further period of nine years, 
and if any chanzes should be made in the court’s structure, they should be 
effected before ~he election of 1930. It was in this sense that the proposal 
was made to the Ninth Assembly of the League of Nations, in 1928, that the 
statute should ke examined with a view to its amendment, and on September 
20, 1928, the ASembly adopted a resolution drawing the Council’s attention 
to the desirabilisy of proceeding to such an examination of the statute.” On 
December 13, 1928, the Council of the League of Nations considered this 
matter, and on the following day it decided to “entrust the study contem- 
plated” to a c»mmittee composed of: M. Fromageot, M. Gaus, Sir Cecil 
Hurst, M. Ito, M. Politis, M. Raestad, M. Rundstein, M. Scialoja, M. 
Urrutia, and Jcnkheer van Eysinga. The committee was also to contain 
a jurist of the Jnited States of America, and Mr. Elihu Root accepted the 
Council’s invitetion to serve on it. Moreover, the Council invited President 
Anzilotti and Vice-President Huber, of the court itself, and M. Osusky, 
Chairman of tke League of Nations Supervisory Commission, to participate 
in the work of the commiitee. M. Massimo Pilotti was later added to the 
committee. 

The committee met at Geneva from March 11 to March 19, 1929. Presi- 
dent Anzilotti and Vice-President Huber stated at the outset that their at- 
tendance “should not be regarded as implying that we are of the opinion 
that a revision of the statute is necessary.” As a result of its deliberations, 
the Committee of Jurists proposed numerous amendments to the statute, of 
which the mos important are the following: 


(1) Ar€&cle 3. That the number of judges be increased to fifteen, and 
the title „f deputy-judge be suppressed. The provision empowering 
the Asserrbly, on the proposal of the Council, to increase the number of 
judges, would be omitted. 

(2) Arecle 18. That a new paragraph be added concerning the 
procedure to be followed when a judge resigns. 

(8) Arwcle 16. That members of te court should not be permitted 
to exercis any political or administrative function, nor engage in any 
other occapation of a professional nature. 


£ League of Nations Official Journal, Special Supplement No. 63, p. 11. See also this 
JOURNAL, Vol. 2:., p. 27. 

4“ The minutes of the committee have been published as League of Nations Document, C. 
166. M. 66.1929 V. For comment on its work, see René Cassin, “ La revision du statut dela 
Cour permanente de justice iniernationale,” 36 Revue Générale de Droit International Public 
(1929), p. 377. Arnold Raestad, “Le Projet du Comité de Juristes concernant la révision. 
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(4) Article 23. That the court -2n-in permanently in session, except 
during judicial vacations, end thet -=mbers of the court be bound to 
hold themselves permanently at tae -Lsposal of the court. 

(5) Article 82. That new provisice be included for the salaries and 
allowances and pensions of the ‘udze 

(6) New Chapter IV. That a ney Ta be added to the statute, 
embodying provisions for advisory o2nions which follow quite closely 
the provisions in the presert rules of curt. 


The report of the committee came befo-e the Council on June 12, 1929, 
which decided that it should be communi --ced to members of the Tieng of 
Nations and to states named in the annex -c the Covenant; that a conference 
of “States Parties to the Statut2” bə corvzked at Gensva on September 4, 
1929, and that the League of Nations Suy evisory Commission be asked to | 
present a report on the financial questions volved. 

The Conference of States Signatorias tz the Protocol of Signature of 
December 16, 1920, met in Gereva, fron September 4-12, 1929, and ap- 
proved most of the amendments proposed >=- the Committee of Jurists, with 
some changes. An important naw amencrent to Article 4, considered at 
the suggestion of the representative cf =r: al, was approved, to provide for 
participation in the election of ;udges by :cates which have accepted the 
statute of the court, but are not members cf the League of Nations, on con- 
ditions to be laid down by the Assembly ca the proposal of the Council. 
The conference also, drafted a protocol fcr putting the amendments into 
effect. The results of the work of the conf2sence’were communicated to the 
Tenth Assembly; they were unanimously sporoved by the First Committee 
of the Assembly, and on September 14, 192%, the Assembly “adopted” the 
amendments drawn up by the conference =nd on September 14, 1929, the 
protocol for putting them into efect was cc=ned for signature.’ The pro- 
tocol was signed (before December 1, 1929) t7 representatives of forty-eight 
members of the League of Natiors and by bæ representative of Brazil. 

It is doubtless a general princip_e that, -n t-e absence of special provisions 
to the contrary, a treaty can only be amend with the consent of all the 
parties. In this sense, the Protocol of Signature of December 16, 1920, is 
in the position of a treaty, and th2 annexed satute.must be deemed to be a 
part of such a treaty. It is clearly a d2fe> in the statute that it fails to 
provide some easier method of am2ndmen3, 3»ch as is provided for in Article 
26 of the Covenant of the League ef Neticra “ and in Article 422 of Part. 
XII (Labor) of the Treaty of Versailles. 'TE2 proposed amendments ought 
du Statui de la Cour Permanente de Juctic2 Internct-nale,” Revue de Droit International 


1929, p. 340. 
44 League of Nations Official Journal, Special Sapp caent No. 74, p. 10. The minutes of 
the conference have been published in League of Naticr= Document, C. 514. M. 178. 1929. V. 
4% League of Nations Document, C. 492. M. 15€. 1 2. V. 
46 See Manley O. Hudson, “ Amerdmert of the Ccarsiant of the League of Nations,” 38 
Harvard Law Review (1925), p. 908. 
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to have supplied this defect, but the Committee of Jurists was prevented 
from attempting this by the fact that the adhesion of the United States is 
proposed on condition that the statute “shall not be amended without the 
consent of the United States.” Clearly, such a position could hardly be 
accorded to the United States unless it were also maintained for other states 
which are parties. It is a matter for regret that this situation must be con- 
tinued, in which each party to the Protocol of Signature must consent to any 
amendment of the statute. 

The Conference of Signatories succeeded, however, in deve a method 
for the giving of consent which may facilitate the process of amendment. 
It is not necessary that every amendment be formally ratified by every state 
before it can become effective. Consent may be expressed in other ways 
than by ratification, and the desirability of having the amendments now 
proposed brought into force, if at all, before the election of judges in 1930, 
and the improbability of securing the. formal ratification by every state 
before that date, made it imperative that other means of giving consent be 
found. The Protocol of Amendment of September 14, 1929, therefore pro- 
vides (paragraph. 4): 

The present protocol shall enter into force on September 1, 1930, 
provided that the Council of the League of Nations has satisfied itself 
that those members of the League of Nations and States mentioned in 
the Annex to the Covenant which shall have ratified the protocol of 
December 16th, 1920, and whose ratification of the present protocol 

“has not been received-by that date, have no cbjection to the coming 
into force of the amendments to the statute of the court which are 
annexed to the present protocol. 


Under this provision, the lack of consent is to be indicated by the active 
formulation of some objection, and any state which does not object may be 
deemed to have consented if the Council so decides. It is to be hoped that 
the adoption of this procedure will serve as a precedent in the future, and this 
is probably not precluded by the provision in Article -3 of the Protocol of 
American Adhesion of September 14, 1929, that ‘no amendment of the 
statute of the court may be made without the consert of all the con Manne 
states.” 

_ The Committee of J Be also payee the Assembly to adopt the Tonnie 
recommendation: 

The Secretary-General, in issuing the invitations provided for in 
Article 5 of the statute, will request the nationél groups to satisfy them- 
selves that the candidates nominated by them possess recognized prac- 
tical experience in international law and that they are at least able to 
read both the official languages of the court and to speak one of them; he 
will recommend the groups to attach to each nomination a statement of 
the career of the person nominated showing that he possesses the re- 
quired qualifications.*” 


47 League of Nations Document, C. 166. M. 66. 1929. V., p. 119. 
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This proposal encountered stous oppositiœ in the Conference of Signatories, 
where certain delegates seemed to regard + as paving the way for a choice of _ 
legal advisers to foreign offices, as judge- of the court. However, the con- 
ference by majority vote adopted thə folz wing resolution: 
The conference recommends taat: in accordarice with the spirit of 
Articles 2 and 39 of the statute o? the court, the candidates nominated 
by the national groups should posses=-recognized practical experience in . 
international law and that they shovid be at least able to read both the 
official languages of the court and to Seak one of them; it also considers 
it desirable that to the norcinatiors t12re should be attached a statement 
of the careers of the candidates just#ying their candidature. 
The opposition to this resolution was continued unsuccessfully when it 
came before the First Committee of tke T -nth Assembly; and by 32 votes to 
15, it was: votou by the Assemòoly iiself.+ i 


‘PROPOSED ADHESION BY “IE UNITED STATES 


On January 27, 1926, the Senate of th United States of America adopted 
a resolution (two-thirds of the Senators present concurring) consenting to 
the “adherence” by the United States to the Protocol of Signature of 
December 16, 1920, as-proposed by th= President on February 24, 1923, 
but subject to five reservaticns. ‘This resolution was communicated by 
the Secretary of State to the signatcrie: to the Protocol of Signature, and 
in 1926, September 1-23, a Conference =f Signatories was held in Geneva 
which drew up a draft protocol concern=-g the acceptance of the American 
reservations.’*. Prior to February 19, 129, five governments had accepted 
the United States reservations, three hed indicated a willingness to accept 
without taking formal action, fifteen aad acknowledged receipt of the 
Secretary of State’s communicstion, axl twenty-four had replied in line 
_ With the recommendations of the Confrence of Signatories of 1926. On 
February 19, 1929, the Secretary oi Ste&= of the United States addressed a 
letter to the Secretary-General of the Teague of Nations, informing him 
that a communication was on that da> transmitted to each of the signa- 
tories oi the protocol, and setting forth ~s text. The concluding paragraph 
of the communication read: 

The Government of the United S -tes desires to avoid in so far as may 
be possible any proposal which wacld interfere with or embarrass the 
work of the Council of the Leagce c=Nations, doubtless often perplexing 
and difficult, and it would be glad Fit could dispose of the subject by a 
simple acceptance of the suggesti-ns embodied in the Final Act and 
draft Protocol adopted at Geneva =n September 23, 1926. There are, 
however, some elements >f uncerta-ity in the bases of these suggestions 
which seem to require further dissassion. The powers of the Council 
and its modes of procedure depend-ipon the Covenant of the League of 


48 Verbatim Record of the Tenth sembly, Sept. 14, 1929, p. 9. - 
4 League of Nations Document, “E26. V. 26. 
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Nations ial may be amended at any time. The ruling of the court in 
the’ Eastern Carelia case and the rules of the court are also subject to 
change at any time. For these reasons, without further inquiry into the 
practicability of the suggestions, it appears that the protocol submitted ~ 
by the twenty-four governments in relation to the fifth reservation of 
the United States Senate would not furnish adequate protection to the 
United States. It is: gratifying to learn from the proceedings of the 

+ conference at Geneva that the considerations inducing the adoption of 
that part of reservation 5 giving rise to differences of opinion are ap- 

- preciated by the Powérs participating in that conference. Possibly the 
interest of the United States thus attempted to be safeguarded may be 
fully protected in some other way or by some other formula. The Gov- 
ernment of the United States feels that such an informal exchange of 
views as is contemplated by the twenty-four governments, should, as 
herein suggested, lead to agreement upon some provision which in un- 
objectionable form would protect the rights and interests of the United 
States as: an adherent to the court statute, and this expectation is 
strongly supported by the fact. that there seems to be but little differ- 
ence regarding the substance of these rights and interests." 


At a meeting of the Council of the League of Nations on March 9, 1929, 
the British representative referred to his government’s receipt of such a 
communication from the Secretary of State of the United States, and sug- 
gested that the Council invite the Committee of Jurists, set up to study 
amendments to the statute, “to consider the present situation as regards 
accession of the United States of America to the Protocol of Signature of the 
Statute of the Permanent Court of International’ Justice and to make any 
suggestions which it feels able to offer with a view to facilitating such acces- 
sion on conditions satisfactory to all the interests concerned.”. This ' 
resolution was promptly adopted by the Council. The Committee of 
Jurists, meeting on March 11, 1929, at once took up this new question thus 
placed before it Mr. Elihu Root placed before the committee a “Sug- 
gested Redraft. of Article 4 of the-Protocol of 1926,” previously sent to 
the Secretary-General of the League of Nations as a note “of an entirely 
unofficial character.” ` This suggestion was carefully considered at several 
meetings of the committee and redrafted. The committee finally drew up 
a new draft protocol for American adhesion in eight articles, of which but 
three closely resemble the protocol of 1926.8 By Article 1, the signatories 
accept the United States’ reservations, subject to later articles. Article 2 


*0 For the text, see League of Nations Document, C. 166. M. 66. 1929. V, p. 96. : 

či For an account of the work of the Committee of Jurists, see Arnold Raestad, “Les Etats- 
Unis @’Amerique et La Cour Permanente de Justice Internationale,” 3 Revue de Droit Inter- 
national (1929), p. 308. 

8 Ibid. oy P 9. ' g ' 

53 For an excellent review of the work of the Committee of Jurists, see Philip C. Ji essup, 
“The United States and the World Court,” World Peace Foundation Pamphlets, Vol. XII, 
No. 4 (1929). See also Philip C. Jessup, “The Permanent Court of International Justice,” 
International Conciliation Pamphlets, No. 254, November, 1929; and editorial, infra, p. 105. 
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assures to the United States equal partic zation in all proceedings of the 
Council or Assembly for the election of jucszes. Article 3 provides that the 
statute may not be amended w:thout ihe <onsent of all the ‘Contracting 
States.” Article 4 requires the court to rader advisory opinions in public 
session after notice and opportunity for L“Earing. Article 5 deals with the 
“manner in which the United Stetes is te be consulted with reference to 
requests for advisory opinions, and frovides for the withdrawal by the 
United States of its adhesion to the protoi of December 16, 1920, if such 
consultation results in no agreement, “ witzout any imputation of unfriend- 
liness or unwillingness to codperate gerera_y for peace and goodwill.” 

On June 12, 1929, the report of the Committee of Jurists, together: with 
the draft protocol annexed thereto, was ‘s.Jopted” by the Council, which 
directed that it be communicated to the —nited States and to the pigs 
tories to the protocol of 1920. The resol: zon also provided: 


In order that the Assembly, being ike the Council, a ‘body whose 
procedure in regard to the methcd of seking advisory opinions from the 
court would be affected by the adoptie = of the protocol proposed by the 
Committee of Jurists, may have an opzertunity of expressing its opinion 
thereon, the Council ‘decides to instru=t the Secretary-General to trans- 
mit to the Assembly the report of she s2mmittee and the draft protocol 
and to place the question on the supplementary agenda of the Tenth 
Ordinary Session of the Assembly. 


On August 31, 1929, the Council adoptec a resolution placing the matter 
before the Conference of Signatories, “if t= recommendations of the jurists 
are appreved by the Assembly.” On S-ptember 3, 1929, the Assembly 
suspended its rules to place the matter be=re the conference. At the Con- 
ference of Signatories, the drait protocc was approved with very little 
debate, and with only slight verbal chances. It was then communicated 
to the Assembly, which “adopted” it witL=o debate. The protocol ® was 
opened for signature at Geneva on Septeber 14, 1929, and it was signed 
(before December 1, 1929) by‘ represen=tives of Brazil and forty-nine 
members of the League of Nations. It vs signed on behalf of the United 
States on December 9, 1929. 

Even before the meeting of tne Confer: -ce of Signatories, on August 14, 
1929, the Minister of the United States at- =erne presented to the Secretary- 
General cf the League of Nations an aide zemoire, which stated that 

the Secretary of State considers thi: the said draft protocol would 
effectively meet the objections repre=nted in the reservations of the 
United States Senate and would con zitute a satisfactory basis for the 
adherence of the United States tc th= protocol and statute of the Per- 
manent Court of International Justice dated December 16, 1920, and 


that after the draft protcco_ has been sccepted by the states signatory to 
the protocol of signature and the siat-ate of the Permanent Court he will 


ae League of Nations Official Journal Spal Supplement No. 74, p. 15. 
5 Teague of Nations Document, C. £93. Z. 157. 1929. V. : 
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. request the President of the United States for the requisite authority to 
_ sign and will recommend that it be submitted to the Senate for its con- 
sent to ratification.” 


The relation between the protocol for the amendment of the. statute ia 
the protocol for the adhesion of the United States, created a problem of 
some difficulty. The latter protocol furnishes « basis for the United States 
to adhere to the protocol of December 16, 1920, with the proposed reser- 
vations, and according to its terms it is tc come into force as soon as the 
ratifications are deposited of all states which have ratified the protocol of 
December 16, 1920. This means that forty-one members of the League, 
Brazil and the United States must deposit their ratifications before the basis 
for the United States adhesion becomes effective. That is not likely to 
occur before September, 1930, when the judges of the court must be elected 
either on the conditions of the original statute or on the conditions of the 
amended statute. It was desired that if possible the amendments should 
be effective before the election is held in 1930. Hence, the Protocol of 
Amendment provides that it shall enter into force on September 1, 1930 
“provided that the Council of the League of Nations has satisfied itself that 
those members of the League of Nations and states mentioned in the annex 
to the Covenant which have ratified the protoccl of December 16, 1920, and 
whose ratification has not been received by that date, have no objection to 
the coming into force of the amendments.” Thus, an easier method of 
coming into force is provided for the Protocol of Amendment than for the 
Protocol of American Adhesion. It is probable therefore that the former 
will enter into force before the latter, and when the latter comes into force 
it will afford basis for the United States to adhere to the unamended statute 
which may no longer exist in its original form." i 

This difficulty could easily have been met by an addition to the Protocol ; 
for American Adhesion, referring to the amendments in process of adoption 
and envisaging the acceptance by the United States, in case the amend- 
ments had come into force, of the amended statute. But.the Conference 
of Signatories treated the text of the Protocol for American Adhesion, 
as prepared by the Committee of Jurists, as fait accompli, and desired to 
make no change in it.. Hence it was necessary to make some provision for 
the United States in the Protocol of Amendment, and that instrument, in 
addition to its being expressly made open to signeture by the United States, 
provides (paragraph 7) that “for the purposes of the present protocòl, the 


z Press release of the U. 8. Department of State, Sept. 5, 1929. On Nov. 18, 1929, the 
Secretary. of State requested the President’s authority for directing the signature of the 
protocol, and the authority was given on Nov. 26, 1929. The correspondence is published 
in Press Releases, Dec. 14, 1929." 

51 The point is the more important because the Protocol cf Amendment of September 14, 
1929, provides (paragraph 5): “After the entry into force of the present protocol, the new 
_ provisions shall form part of the statute adopted in 1920 and the provisions of-the original 
articles which have been made the subject of amendment shall be abrogated.” ` 
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United States of EN shall be in ihe sar > position as a state which has. 
ratified the protocol of December 16, 120 7s or, in effect, that the United 
States shall be one of the states which my object to the amendments’ 
coming into force, so as to prevens the Pzote l of Amendment from coming 
into force. This affords basis fcr a practz=l solution of the difficulty in 
which the United States might otherwise Eve been placed, but it is not 
a complete avoidance of that d:fficulty. Zhe Conference of Signatories, 
therefore, made it clear that “three Instru-—ents relating to the court will 
be presented for acceptance” tc the Unid States: (1) the Protocol for 
American Adhesion; (2) the Protozcl oi Signszure of 1920, and (3) the Proto- 
colof Amendment. If the United States be mes, simultaneously, a party 
to these three instruments, no difficulty is ately to arise as to their inter- 
relation in the future, though, as M. Polite told the Tenth Assembly on 
September 14, 1929, “this parallelism b2tve2n the two protocol produces a 
` rather complicated situation in regard to rat+2ation by the United States.” 58 
The three instruments were signed on behalt =f the United States on Decem- 
ber 9, 1929. 

Some confusion has existed from the begir ing as to the method by which 
the United States proposes to become a pa~:y to the Protocol of Signature 
of December 16, 1920. That protocol procdes that it shall remain open 
for signature by states mentioned in th2 amex to the Covenant, and sig- 
nature would be followed by ratification. =at the President of the United 
States, in his message to the Senate, of Fecruary 24, 1923, proposed ‘‘ad- 
herence” by the United States (at Geneva, -ze word “accession,” in French 
“adhésion,” is used instead of “‘adherenze’~ this would seem to be an act 
replacing both signature and ratification. But the United States Senate 
resolution of January 27, 1926, while it =tvised and consented to “ad- 
herence,” also referred tc the affixing of che “signature of the United States 
to the protocol” of signature. The Frot-20l of American Adhesion of 
September 14, 1929, as drawn up by the Comittee of Jurists, refers to the 
“adherence” of the United States, bus tL= report of the Committee of 
Jurists states that “as soon as ib has com= into force, it will be possible 
for the United States to take the necessary steps to become a party 
to the protocol of December 16, 192).” This seems to assume that 
signature and ratification of the protoca -of September 14, 1929, will. 
be followed by signature, though pcssitly œt ratification, of the protocol 

-of December 16, 1920. A simpler course sould have been to treat the 
protocol of September 14, 1929, as an act o adhesion which would in itself 
have the effect of sighature and ratificatioc of the protocol of December 
16, 1920.59 


58 Verbatim Record of the Tenth Assembly y, Sept. “4, 1929, p. 6. 

5 Since the United States has become a signatory the three court*protocols, it might 
now proceed to ratify the Protocol of December 15, 1£0, its ratification to become effective 
_ on the coming into force of the protocol for Amer-cam=>dhesion of September 14, 1929. 
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FINANCES DF THE COURT 


The budge estimates for 1930, presented to the Tenth Assembly of the 
League of Nstions, included 1,093,304.81 florins for the court, as against 
1,089,839.37 :or 1929. The Fourth Committee of the Assembly approved 
this budget without alteration, after an explanation by the Registrar of the 
court “that che court’s budget hac developed on perfectly normal lines,” 
and it was lazer adopted by the Assembly. 

The projected amendments to the statute will involve some financial 
questions wh:ch were studied by the Supervisory Commission at its thirty- 
third session in July, 1929. The new provisions that the judges shall hold 
themselves at. the disposal of the court, and that the court shall remain per- 
manently in session, seem to necessitate changes in the salary scale. The 
Committee o? Jurists in drafting the proposed new text of Article 32 of the 
statute drafted also a resolution for submission to the Assembly, suggesting 
a fixed inclusive annual salary instead of the salary, special duty allowance 
and daily subsistence allowance hitaerto paid. Under the resolution of the 
First Assembly of December 18, 1920, the judges were to receive 15,000 
florins as anrual salary, 100 florins per day as duty allowance, and 50 florins 
a day as allo-vance for subsistence for days spentat The Hague. Calculated 
on the basis of 200 days to be spent on duty in each year, the allowances 
amounted to 30,000 florins, maximum. The Committee of Jurists therefore 
suggested a -ixed salary of 45,000 florins for each judge, and an additional 
special indemnity of 15,900 florins for the Presicent, and a special allowance 
for the Vice-President. This sugg2stion was approved by the Supervisory 
Commission, and by the Tenth Assembly. 

New regulations were also framed by the Supervisory Commission govern- 
ing the repayment of travelling expenses of the judges, and governing the 

' granting’ of retiring pensions to them; and such regulations, with but slight 
amendments, were adopted by the Tenth Assembly. 


% For the report of the Supervisory Commission, of July 31, 1929, see League of Nations 
Document A. E. (a). 1929. X. The resolutions of the Assembly are printed in League of Na- 
tions Official Journal, Special Supplement No. 74, pp. 35 ff. 


THE HAGUE CONFERENCE ON IAHE CODIFICATION OF © 
i F INTERNATIONAL LAW a. 


By Jessa S., Ree-us 
Professor of Political’ Science, Ureversity of Michigan 


` There is being developed a special techrique of codification. The Sixth 
Pan American Conference at Havana adop:ed in the form of seven conven- 
tions a codification of that number of togis in public international law; 
namely, on the status of aliens, treaties, dins»»matic privileges and immuni- 
_ties, asylum, civil strife, and maritime nevtality. . The preparatory work 
had been done by (a) the American Instituze of International Law working 
through its executive committee, ard (b) tre Rio Commission of Jurists 
reéstablished by the Fifth Pan Amer-can Coxference. The proposed world 
conference upon codification has now beer «alled to meet at The. Hague 
in the spring of this year. “There have been mo official indications as yet of 
. its postponement because of other interracional conferences. The’ ma- 
chinery created by the League of Nszions to perform the work: preparatory 
to this conference has been functioning sir 1925. The working of this- 


machinery has already been describe in this -ouRNAL down to the creation `` 


of the present Preparatory Committee foz she Codification Conference,! 
ie will be remembered that the Committee £ Experts for the Progressive. 
Codification of International Law. exmposed of sixteen members, prepared 
a provisional list of topics suitable for codiitation by international agree- 
ment, made reports upon various topics, ssbmitted questionnaires upon | 
seven of them to the various governments, and selected therefrom three 
‘topics as the agenda of the first world con=rence on codification. This 
committee also made one general anz two g=cial reports upon the further | 
work of codification, with some indicetions z£ to procedure. 2. 
_ The smaller committee of five members, e.thorized by the League’ As- 
sembly of 1927 and appointed by the Coursil, met at Geneva from 6th. 
to the 15th of February, 1928, and agreed t> zall upon the governments of 
:, the various states for further information uson the three agenda. topics. 
In order to elicit the desired information, tte committee supplemented the 
' questionnaire of the Committee of Experts b 7 ‘lists of points” to be-used as `. 
the ‘bases for common factors of Informaticc to be furnished by the gov- 
ernments. The committee came together agen at Geneva from January 28 
to February 17, 1929, in order to examine the plies received up to that time 
- from twenty-nine governments bas2d upon tise lists of points. Considering, 


1 This is JOURNAL, October, 1! 1927, p.859; Jarusry, 1928, p. 131. 
2 League of Nations L ‘Documents, C. “197, i and 199, M. i. 73, 1927. V. 
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arranging, anc digesting the replies, ihe committee agreed as to eaca of the 
points, with a sew exceptions, upon a series of so-called “bases of discussion.” 
These, when s2parated from their context, form, in effect, a draft project 
upon the three agenda topics; namely, nationality, territorial waters, and 
state responsibility. This iaborious undertaking rendered another meeting 
necessary. ‘Tne committee convened again at Geneva May 6th last and 
adjourned on zhe 11th, when it declared that with a formulation of rules of 
procedure to ke submitted to the conference for its consideration and with 
the final statenent of the bases of discussion, it had practically completed 
its work. Ths replies of a few governments came in after the May meeting 
of the commitiee. 

To recapitwate the stages of preparation for the Codification Conference, 
we have, ther-fore: 

(1) The werk of the Committee of Experts for the Promete Codifica- 
tion of International Law (April, 1925, to Septamber, 1927). This included 
the preparaticn of a provisional list of topics apparently suitable for codifica- 
tion, of preliminary reports and memoranda upon each by the committee, 
of questionna-res upon these submitted to the various governments, analysis 
and arrangement of the governmental replies and reports to the Council, 
definitely selecting three topics for consideration by the conference. In 
addition, this committee continued preliminary investigations by the same 
methods as “vere used in relation to the three accepted topics, looking 
toward a seccnd conference. The additional topics thus treated are diplo-_ 
matic privileges and immunities, consuls, piracy, and the position of States 
before foreigr courts. It will be noted that tke first two of these additional 
four topics ace the subjects of two of the Havana Conventions of 1928. 
The work of this committee is set forth in an exhaustive report to the 
Council, communicated to members of the League and other governments. 
It is a valuakle document deserving of wider circulation.’ 

(2) The werk of the Preparatory Committee for the Codification Confer- 
ence (Septemsber, 1927 to September, 1929). This includes the preparation 
of points, fiieen in number, upon each of the three agenda topics, the 
submission o these to the various goverrments, the analysis and digesting 
of the variou. reports, concluding with a series of bases of discussion derived 
from the gov2rnmental answers, together with a report upon the procedure 
of the confezence. The reports of the preparatory committee have now.. 
been printedin three volumes which should be given close study, not only” 
by the governments of the world in advance of the meeting of the confer- 
ence at’ The Hague, but by all students of international law.‘ With the 


3C. 196. M. 70. 1927 V. The E jëporté have been reprinted by this JouRNAL: 
Supplement, Vclume 20, special numbers, July and October, 1926. 

iL. of N. Y.. Questions Juridiques, 1929. Geneva, 1929: Vol. I, Nationality, pp. 211, C. 
73. M. 38. 192 . V; Vol. II, Territorial Waters, pp. 124, C. 74. M. 39. 1929: V; Vol. ILI, 
Responsibility -f States . . . , pp. 253, C. 75. M. 69. 1929. V. 


54 THE AMERICAN JOURNAL OF TERNATIONAL LAW 


reports of the two committees in the hands 37 the governments many months 
before the assembling of the conference =. The. Hague, there canbe no 
excuse for the lack. of preparation on the part of governmental delegates 
or- of the foreign offices instructing them the commonly ascribed cause 


' of ineffectiveness. or failure of internatiezal conferences. -Questions of - 


procedure referred to the committee were carefully considered and tentative 
recommendations formulated. The Assex>ly, by paragraph VI of its 
resolution of September 27, 1927, had rea—mmmended that the Council in 
issuing invitations to the conference “show indicate a number of general 
rules which should govern the discussions, ore particularly as regards: >: 

(a) The possibility, if occasion shouE arise, of the states represented 


at the conference adopting amongst —emselves rules accepted by a ` 


majority vote; 

(b) The possibility -of drawitig up, n “respect of’ such subjects as 
may lend themselves thereto, a compr=censive convention and, within 
the framework of that convention; otk=r more restricted conventions; 

. (c) The organization of a system fo~ the subsequent revision of the 
agreements entered into; anc 

(d) The spirit of the’ codifics: tion, hich should not confine itself 
to the mere registration of the existing m_es, but should aim at adapting 
TAa as far as possible to contempor—y' conditioni of nernatione 
life 5 


This resolution resulted from the position ziken by M. Politis, bas 
of the first assembly committee o2 codificat-m, as follows: 
(a) Rule of Unanimous Vote jr Majorit. 


Although. it is desirable that the ca- ference’s s decisions should be 
unanimous, and every effort should b- made to attain this result, it 


must be clearly understood that, whe.= unanimity is impossible, the i 


majority of the participating states, i disposed to accept as among 
themselves a rule to which some cther staces are not prepared to consent, 
cannot be prevented from doing so $~ the mere opposition of the 
minority. a) 


(b) Rule of the Scope of the Engagement: entered into. 

In such matters: as may lend themsd.es.to this, it would be useful 
to provide for the possibility of conch ding two kinds of convention: 
a very comprehensive convention on tÆ general rules of the subject, 
likely to be accepted by all states; anc a more restricted convention, 
which, while keeping within the framesork. of the other convention, 
would include special rules binding onl= upon such states as might be 
prepared to accept them. - 


`. (© Rule of the Flexibility of tie Convent=ns: 
As these agreements are mean: to de®me and fix the law, it is not to 


be supposed that they could be sonclu Èd for limited periods or with ' 


the option of denunciation. They met. be permanent. But,. with 
` the double object of facilitating their x ceptance by all states and of 


making it possible to adapt tie rules lai down to the changing needs 2 


5 L. of N. V. Legal. 1927. V. 28 (C. 548,4. 196, 1927. V), p. 50. ° 
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of life, it would be desirable to provide an crganized system of revision, 
such as follows: 
Any convention drawn up by the conference would be subject to 
: revision after the expiration of an initial period of ten years.if a request 
" to that effect was received froma certain number of signatory states. 
: In that case, it would be for the Council of the League to summon a 
» conference at the earliest possible opportunity to consider what amend- 
"ments were to be made in the convention the revision of which had been 
demanded. 


(d) Rule of the Spirit of the Codification. 
’ Codification of international law cen be imagined in several forms. 
It might be a mere registration of the law in force. It might be some- 
t thing more if, instead of merely recording the rules already in existence, 
‘an attempt were made to adapt them to practical needs. Lastly, it 
might be an entirely original work designed to make good the present 
deficiencies in the law or to replace the old rules by new. Although it 
“is very difficult to lay down strictly beforehand in what spirit the work 
of the First Codification Conference should be conducted, it can be 
stated that while, in order to lead to useful results, the conference 
must refrain from making too many innovations, it cannot limit itself 
to the mere registration of the existing law. It must, as far as possible, 
‘adapt the rules to contemporary conditions of international life. It is 
in order to avoid any misunderstanding on this matter that the states 
which are to take part in the conference sLould be apprised of the spirit 
in which the work of codification is to be undertaken.’ 


The Council, March 7, 1929, instructed tke preparatory committee to 
consider and recommend to the Council what action it should take in execu- 
tion of this resolution of the Assembly. Having in mind the Assembly’s 
four propositions, the committee found that not all of them were equally 
suitable for inclusion in a body of rules cf procedure. As to the question 
of majority rule in the conference, the committee stated that it “should 
merely be adopted for the successive votes which may have to be taken when 
the various parts of a draft proposal are being framed in a committse,” thus 
keeping within the limits of recognized practice. The committee then goes 
on to say: “the matter is more delicate when the question of the final adop- 
.tion of a draft is involved.” The conclusions of the preparatory committee 
are so important in view of the unusual character of the conference that 
they should be quoted in full: 

The Preparatory Committee is of the opinion that the conference 
should do everything in its power to secure unanimous agreement, 
and that, where agreement is reached, rt should be definitely placed 
on record. Moreover, in conformity with the Assembly resolution, 
the draft rules recognize as being an act of the conference any conven- 
tion concluded by a majority of the states represented. Finally, it 
provides for a declaration, also representing the views of the majority 
and indicating what the states which subscribe to it regard as con- 
stituting existing international law. 


€L, of N. V. Legal. 1927. V. 28 (C. £48, M. 196, 1927. V), p. 48. 
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At this point the Preparatory Committee was confronted with thè 
problem: of the place which should b- n-inthework-of codifieation. 
to the conclusion of Conventions 3onbsring on the rules which they lay 
down [sic] the character of conventitral law, and to the signature’ of 
declarations designed to reeognize ecirting law. This problem is one: 
of the special aspects of the probl2m «f “the spirit of codification,” and 

-is an exceedingly delicate matter. + particular government which is 
prépared to sign some provision or oster as a conventional rule might 
possibly refuse to recognize it as beiig the expression of existing law, 
whereas another governmen; which ree~gnizes this provision as existing 

_ law may not desire to see it included ir £ convention, being apprehensive 

` that the authority of the provision viL be weakened thereby. It did 
not appear to be possible to give a deesion on this matter in the draft 
rules. That is a problem which the zənference will be better able to 
settle when it has definite. stipulati<rs before it. The attention of 

. governments should be drawn to she -rportance of this point. ` 

`. The solution which will ke foumd oc this problem involvés certain 

` consequences relating to the term of —axidity of the provisions adopted 
and the right to denounce them. Wàle such a right is very natural 
in the case of a convention, iz is mach =s so in the case of a declaration 
laying down the content oi ordinar- international law. These also, 

_ are points for which it is not east to xve solutions in advance in the 
rules. The conference will, however require to examine, them care- 
fully in connection with the individuel acts which it has to frame, and 
must find suitable solutions i in accorience with the contents of each 
instrument. i 

The conference will also have to deHe whether a procedure should 

be laid down for revision, and how and to what extent the new instru- 

> ment, will, in the case of revision, reciece the old instrument. That, 
again, would not appear to be a point-æhich could be dealt with in the 
rules for the conference. 

The spirit of the codification, morecwr, cannot be dealt with in the 
rules. It was not possible to indicate aether only existing law should 
be registered, or whether the aim shcnd be to adapt existing law to 
contemporary conditions of internat-onal life. The: conference will 
have to settle this question wher the individual points are taken up. 
The Preparatory Committee would dezi-e merely to state here that the’ 
work of codification involves tue riss of x setback in international law if 

| the content of the codification tastrument ta less advanced than the actually 
aia me This is a matter wh_ch -Œ conference must always bear 
m min r 


AIl of these conclusions, while in geaerel conservative, seem to be wall l 
reasoned and deserving of acceptance. Cer-sinly no procedural rules should 
be adopted which might either wound tke sus-eptibilities of states or seem to 
obscure the main purpose of the canference. The significance of the last ob- 
servation, as cuoted, cannot be overestimared, — 

The replies made by the governments upar the various points are so un- 
usual that one may not be accused of overstedement if one ventures the asser- 
tion that they have inaugurated a new stag= n the orderly and progressive 


T Italics not in original. Vclume 5, C. 2é, M. 38, 1929 V., p. 9. 
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development of international law. This is not to underestimate the value of 

the replies made to the questionnaires previously sent out by the Committee 

of Experts. The request for information accompanying the list of points 

was ingenious and eductive. The committee asked each government to fur- 

nish information as follows: 

_ (a) The state of their positive law, municipal and international, 

-© with, as far as possible, detailed information, bibliographical references 
and relative case-law; 

(b) The experience gained in their own practice at home and abroad; 

(c) Their wishes with regard to any additions to be made to existing 

rules, and the manner in which omissions in existing international law 
may be made good? 


It could hardly be expected that the responses should uniformly follow 
these suggestions, but enough ‘was elicited to enable the committee to pre- 
pare a comprehensive survey based upon the replies from thirty govern- 
ments. The positions assumed by the various governments can hardly be 
called official to the extent that they commit the governments to definite 
positions in the conference. Nevertheless, the responses certainly furnish 
an authoritative and valuable body of source material upon the three agenda 
topics. 

Heretofore, the attitude of governments upon questions of international 
law has been indicated during the course of diplomatic reclamation or official 
controversy. What is significant in these responses is that many govern- 
ments, sympathetic with the codification idea, are willing to set forth their 
positions for the purpose of harmonizing and not of accentuating the differ- 
ences. The questionnaires had been answered by twenty-seven govern- 
ments. The lists of points were responded to by thirty. Not the same gov- 
ernments have answered both series, and not all answered upon all the three 
topics. Much to be regretted is the silence of the Latin-American Govern- 
ments. Chile alone has responded to the Preparatory Committee, one of 
whose members, Mr. Carlos Castro Ruiz, is a Chilean. The governments 
replying upon one or more of the three topics are: Germany, Austria, Bel- 
gium, Bulgaria, Canada, Chile, Egypt, Estonia, The United States, Finland, 
France, Great Britain, Hungary, India, The Irish Free State, Italy, Japan, 
Latvia, Norway, New Zealand, The Netherlands, Poland, Portugal, Ru- 
mania, Siam, Sweden, Switzerland, Czechoslovakia, and Soviet Russia. 
The care with which each government has undertaken to formulate its re- 
sponses, in many cases with considerable detail and elaboration, shows a 
spirit and interest which augur well for the success of the coming conference.’ 

8C. 44, M. 21. 1928. V. p. 1. 


*The Bases of Discussion drawn up by the Preparatory Committee, as well as the Rules 
of Procedure of the conference, are printed in the Supplement to this issue of the JOURNAL, 


NATIONALITY: JUS SOLI 3R JUS SANGUINIS 


By James Browz Scort 
Honorary Editeo~—n-Chief 


There is no topic of present interest, in—Iving as it does the status of men, 
women and children of various countries and even of birth in the same 
country, as that of nationality. Iw br -les with difficulties! To begin - 
with, various terms are used, appareatly aeant to mean one and the same 
thing, although unless they are carefrlly Efined, they may refer to different 
aspects of the subject. For example, “r= ional” is used as a synonym for 
“subject” or “citizen,” yet one may ze a tional of a country, and subject 

to its jurisdiction, without, however, bei a citizen—as in the case of the 
Filipinos, who are, indeed, subject to the -overnment of the United States 
and entitled to its protection abrcad, alth=_gh they are not citizens either in 
the sense of international, or of nationa aw. Then there is a difference 
of opinion as to the branch of law to whicl che matter belongs—the English- 
speaking peoples regarding it as Zorming part of the public law of nations, 
whereas others consider it as more prop=ly falling within the domain of 
private international law, to which, ir tur the English world gives the not 
inappropriate designation of conflict cf la~ :. j es 

But whether the topic belongs to inteciational law, public or private: 
about whish the learned differ, there is n= Joubt that there is a conflict of 
laws in well nigh every phase of the sub =t, which we may only hope to 
remedy, not by uniform laws of the ciffew at countries, but by an interna- . 
tional compact, or convention, to which tœ nations at large would be con- 
tracting parties. The confusion is so grea—so universal, and so embarrass-. 
ing, not to say exasperating; that in the Fir=— Conference for the Codification 
of International Law, which is to meet a- The Hague in the course of the 
coming year, “nationality.” is the first ci the three subjects, (the others 

' being the “responsibility of states” anc sheir “maritime jurisdiction”) 
which the nations of the civilized world h=~e, in their wisdom, singled out 
for an international agreement, ir the fir- of their official conferences for 
codification. 

The trouble is that there seems to be no =agle principle which the nations 

, appear willing to accept as a test of thair l=zs on the matter of nationality, 

i some preferring the jus sanguinis (olood lationship), others the jus soli 
‘(birth within a particular country), or a + xmbination of both, in differing 
: degrees. There are at present seventeen =untries in Europe in which jus 
sanguinis is the sole test of nationality, bz there is no Seen country | 
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which accepts that principle as the sole test of nationality. There is one 
American country whose laws are based on jus solt and jus sanguinis; on the 
. other hand, thers are five American Republics whose laws are based princi- 
` pally on jus sanuznis, but which also contain provisions based on jus soli: 
Cuba, the Dominican Republic, Haiti, Mexico and San Salvador, at least that 
was the case or the Ist day of January, 1929. There are twenty-seven 
countries whose laws are principally based on “us soli, but which contain 
provisions basec on jus sanguinis, if those already mentioned and the self- 
governing colones of Great Britain are to be included in the enumeration. 
_ Among these are the American Republics of Argentina, Bolivia, Brazil, 
' Chile, Colombie, Costa Rica, Ecuador, Guatemala, Honduras, Nicaragua, 
Panama, Paragiay, Peru, the United States of America, and Uruguay. 

Is there not, aowever, a principle which can be stated, and which, if uni- 
versally and equally applied, would rid us o? donble or triple nationality, or 
even of stateles: ness? Is there not reason to believe that the nations would 
be willing to ac@ept it in law, and in all its implications, if such a principle 
could be founc, possessing the healing virtues which would have to be 
claimed in its sehalf? It is suggested that tke principle is that of birth 
within a country, which would confer the same nationality upon all persons 
born within its jurisdiction, and which, when those in being at its adoption 
had passed away, would have invested all human beings born within the 
country, with Fut a single nationality, by a single but universal law acting 
equally and effctively upon all persons. 

For example if the Government of the United States should adopt as the 
exclusive test of nationality, birth within its territory, then all persons 
born within aid subject to its jurisdiction, after the promulgation of the 
law to that efect, would be deemed its nationals. In like manner, all 
persons born n France, or in Germany, wculd be French, or German 
nationals. 

If the right «f expatriation were accepted by the nations at large, and if a 
uniform law o` naturalization were adopted, all persons wishing to change 
their nationalisy of birth could do so in accordance with its provisions, and 
thus gain a sinzle nationality to replace the single nationality which they had 
renounced. ‘The principle of birth within a country conferring its nationality 
is a natural pminciple, because resulting from birth, itself a natural process, 
and applying like to all persons born in the country, without reference to 
the nationalit? of their parents, It is an objective principle; it is relentless, 
and without £ remnant of consent upon the part of the person born. It is 
universal, as Law should be, making the test ore of fact; that of birth within 
the country it question. 

If we could suppose that there was but one state in the world, it would bea 
matter of ind-fference, as far as we are concerned, whether nationality were 
made to depead upon jus sanguinis, or upon kirth within the jurisdiction of 
the state. .If we were permitted to contemplate a period when there were 


: 
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but two states, either principle would be s2ceptable, provided each of the 
two states lived in solitary isolation. If, ‘2wever, subjects of each visited 
and settled within the terrijory of the oscer, the question of nationality 
would begin to present itself in various Zorrs. Could the foreigners become 
nationals of the state in which they resi==] and, if so, upon what terms? 
An increase in the number of stetes would ze an increase of the difficulties, 
until we should find ourselves in zhe uacers aty, confusion and perplexity of 
_ the present day. 

Without discussing supposititisus siscaticas, it is permissible to say that in 
primitive states the family, instead of -ke -ividual, seems to have been the 
unit, and that the aggregation of such uss formed the group or society 
which we may, for present purposes, eall [ce state; and that the family, as 
well as the groups of families forming th> sccety, status, or state, was one of 
blood relationship. Later it appears thse- the state, conscious of its ex- 
istence as a state, caused individuals Le-ro— the blood relationship to enter 
into the family, and to possess the rizhts shat members of the blood had 
alone previously enjoyed. The Jaw permi; =d adoption, and the family was 
enlarged until it was no longer a matter cf bı >d. The citizen was a creation 
of the state; all inhabitants were edmit-ed 31 2itizenship, and each-and every 
citizen could say with pride: cwis -omazv-s 22-2, because of birth in the state, 
and without reference to blood relatiorsaip «£ the family. 

There is another matter that shoulc be =entioned, but not dwelt upon, 
the introduction of Christianity. Litt-e brittle, Europe became Christian, 
with the head of the Church in Rorne. I us, the importance of the ex- 
tension of Christianity lies in tha fact sha. Europe became, as it were, a 
larger family than that of the state, largar, deed, than the world had ever 
known, and whose members were, witLout -sspect to nationality, members 
of a community transcending she front.ers Gd every Christian state. - Blood 
counted for nothing in the cor-munity ef tke laithful. Their allegiance was 
independent of descent from common aacest=rs; the relationship was that of 
association, entered into voluntarily, by ar s3ceptance of the doctrine and 
practices of the Church, and through their £» sptance of a spiritual superior. 
Every person became a member end, £8 it ~ere, a citizen of the Christian 
community. 

: In the temporal world, a not dissimilar t>msformation occurred. States 
had become feudal. A feud or estate was siven for life, and later made 
inheritable, in return for which tke terant £ the feudal estate swore alle- 
giance and military service, and tke feuds: superior promised protection. 
Here, again, this feudal relationship hed ndt2-zg to do with common blood or 
descent from common ancestors. The relewcnship was, on the one hand, 
one of contract and, on the other, one of -us «©, in Europe and in Asia, atthe 
beginning of tke nineteenth century. The rs sons for the political compact 
and for citizenship by birth withir a given »=untry were admirably stated 
at the beginning of the nineteenth eutu--, in two passages, one by 
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an able Chief Justice of the United States, the other by the Dictator of 
Europe. 

The Williams Case (Wharton’s State Trials, 652), decided in 1799 by 
Chief Justice Ellsworth, in the Circuit Ccurt of the United States, was one of 
citizenship. In the course of his opinion, the Chief Justice said: 


The present question i is to be decided by two great principles; one is, 
that all the members of civil community are bound to each other by 
compact. The other is, that one of the parties to this compact cannot — 
dissolve it by his own act. The compact between our community and 
its members is, that the community will protect its members; and on the 
part of the members, that they will at all times be obedient to the laws of 
the community, and faithful in its defence. 


The second passage is:from no less a person than Bonaparte. His opinion 
on nationality, and his preference for nationality by birth is thus stated in a 
work of authority, whose author, it should be said, was an uncompromising 
advocate of jus sanguinis. The First Consul (for that was then his position) 
“sought to justify by the presumed attachment’ of a child for his native land 
the application of jus solè to the determination of his nationality of origin; it 
could not but be to the advantage of the state,” he said in the course of the 
debates in the Council of State, “to extend the empire of French laws to the 
sons of foreigners who are established in France and have the French spirit 
and French habits; they have the attachment which anyone naturally feels 
for the country where he was born.” 

The law at-the time of Ellsworth’s decision, iàd of Bonaparte’s statement, 
was that of jus soli in Europe, as well as in the rest of the world. It is ad- 
mirably stated by the Frenchman, Pothier: “Citizens, true and native born 
citizens are those who are born within the extent of the dominion oi France,” 
and, he continues, ‘mere birth within the realm gives the rights of a native 
born citizen, independently of the origin of the father and the mother and of 
their domicile.” 

Why did.not this state of affairs continue? The answer is that the French 
Revolution had created a spirit of nationality and fraternity for Frenchmen, 
as such, which spirit pessed to the peoples of Europe. Everywhere across 
the Atlantic it became so strong and so determined that the First Consul 
yielded to it at home, and the French Empire was ultimately crushed by the 
patriotism which this spirit of nationality had created abroad. 

At the time of the French Revolution, there was only one independent 
country in America—the United States—which our Latin American friends 
not inappropriately term “El Mundo de Colón.” The independent Re- 
publics of America are now twenty-one in number. They were settled by 
emigration from Europe, with considerable numbers of negroes brought as 
slaves to America, who are now free, and nationals of the various American 
Republics. The immigrants came overwhelmingly from countries in which, 
because of the French Revolution, nationality by blood prevailed. i the 
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doctrine of jus sanguinis and that of tæ impossibility of expatriation without 
the consent of the mother country hsd prevailed, it would have been diffi- 
cult, if not impossible, for the Americaa Republics to have had nationals and 
citizens of their own, who would have owed them exclusive allegiance. 

_ Nationality by blood can be withcut limitation as to time, although its +, 
advocates apparently feel that it shouid noz be extended to their nationals 
born in a foreign country beyond tro or three generations, a limitation 
which seems to question the feasibility of a doctrine which is not susceptible 
of limitless application. It therefore seems advisable, in this place, to 
observe how the Western World has created its nationality and made of 
foreigners patriotic citizens. ` At the seme time, it will be necessary to say a 
word in passing about the matter of expatristion, because if it had not been 
permitted in fact, although denied in law, the emigrants coming across the 
Atlantic in increasing numbers could not have been naturalized by the 
independent American Republics, or, if naturalized under their laws, their 
naturalized citizens could have been cleimed by the countries of their origin, 
and their naturalization frustrated or endangered. i 

q refer again to the Williams Case, iom which a few phrases have been 
taken. Chief Justice Ellsworth was doubtless illogical in allewing the 
Europeans to expatriate themselves, waile denying to American citizens the 
right to doso. He was, however, an Du3spoken man, who stated the problem 
and policy of the New World in two skort, kut pithy sentenees: “In coun- 
tries sc crowded with inhabitants thet she msans of subsistence are difficult 
to be obtained, it is reason and policy tc permit emigration. But cur policy 
is different; for our country is but spars a settled, and we have no inhabi- 
tants to spare.” 

Before him, however, the whole queszion had been treated in a iarge and 
humanitarian way by him whose hand Lad penned the Declaration of Inde- — 
pendenze of the United States. As overror of Virginia, Jefferson was 
responsible for the Act of the Legislature oi his State, of 1779, “declaring 
` who shall be deemed citizens of this ecommonwealth.”* Foreigners were to 
be admitted as citizens through the proc2ss of naturalization, as stated in the, 
act; and as Jefferson was a logician, he saw that the right of a foreigner to 
become a citizen of the State of Virginis involved the right of that foreigner 
to divest himself of his original nationalijy. Therefore, he put the ax to the 
tree, and in a statute of less than two printed pages, stated sound law and 
enlightened practice. The act in question dezermines: 
` I. ‘Who are to be considered citizens of Virginia? ' 


. . all white persons born withir the territory of this commonwealth, 
and all who have resided therein two years next before the passing of 
this act; and all who shall hereafte> migrate into the same, other than 


` 1'The Statutes at Large; being a Collection cf all the Laws of Virginis. fzom the First ' 
Session of the Legislature, in the year 1619. By Wiliam Waller Hening, Vcl. X (1822), Ch. 
LY, P 123. 
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alien enemies, and shall before any court of record, give satisfactory - 
. proof by their own oath or affirmation that they intend to reside therein; 
‘and moreover shall give assurance of fidelity to the commonwealth. . . . 
` The ëlerk of the court shall enter such oath of record, and give the per- 
son taking the same, a certificate thereof, for which he shall receive the 
, fee of one. dollar. . l 


II. Who are to be deemed aliens? “ .. . all others not being citizens of 
any the United States of America shall be deemed aliens.” 


IE. What is expatriation? 

.. . that natural right which all men have of relinquishing the 
country in which birth or other accident may have thrown them, and 
seeking subsistence and happiness wheresoever they may- be-able, or 
may hope to find them. © oe om 


IV. How is the right of expatriation to be exercised? — 

. . . whensoever any citizen of this commonwealth, shall by word of 
mouth in the presence of the court of the county wherein he resides, or of 
the general court, or by deed in writing under his hand and seal, exe- 
cuted in the presence of three witnesses, and.by them proved in either of 
the said courts, openly declare to the same court that he relinquishes 
the character of a citizen and shall depart the commonwealth, such 
person shall be considered as having exercised his natural right of ex- 
patriating himself, and shall‘be deemed no citizen of this commonwealth 

_ from the time of his departure. ~ 


It was only in 1868 that the American Congress enacted the theory of 
Jefferson into a law of the United States, declaring the right of expatriation 
to be “ a natural and inherent right of all people, indispensable to the en- 
joyment of the rights of life, liberty and'the pursuit of happiness.” : 

‘Although the policy of the United States may have been, for the reasons 
advanced by Elisworth, opposed to the expatriation of its own citizens, its 
policy as to the right of foreigners to expatriate themselves, and to become 
citizens of the United States by naturalization, was.clear and beyond ques- 

„tion. The policy of the American Republics in the matter of naturalization ` 
of foreigners has been to the same effect. As a result of long and acrimonious 
controversy, the principle of expatriation of their own nationals was recog- 
nized by European States in the so-called Bancroft Treaties, negotiated in 
1868, the year-of the Congressional Act recognizing expatriation. ia 

In 1788, when the independence of the United States was. recognized by 
Great Britain, there were only some three million inhabitants in the vast 
domains of the American Republic; therefore, desirable foreigners were in- 

> vited to settle within its territory. Because of this policy, millions and’ 
+, millions of people have come to American shores. Under the laws of the 
United States they Have been naturalized and, eventually, their naturaliza- `. 
tion has been recognized by their home countries. Their children have been ` - 
born in the United States and, by virtue of the jus sol, that is to say, birth 
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within the territory subject to the jucisdiction of the United States, they 
have teen born American citizens. Tae acceptance of the place of birth as 
the pr.nciple of nationality and of citizenship, and the rejection of the doc- 
trine taat persons coming from Europe should remain nationals of the coun- 
try frcm which they departed, and that their children, born in the United 
States should continue the citizenship of their parents, has enabled us to 
develop a single nationality and a uniform citizenship in the United States, . 
which otherwise would have been impsssible. 

In like manner, the various Latin American Republics have insisted upon 
the principle of nationality of birth witain their respective jurisdictions, and 
each has thus created an American nationality and a citizenship of its own. 

The jus soli has made the fortune of the Western World. 

Thus it is evident that the rôle of b ood relationship in primitive society 
has given place to « relationship createc by law, and that for various reasons, 
and through different, processes, there seems to have been a general agree- 
ment cn the application of the jus soli prior to the French Revolution. Be- 
cause cf that cataclysm the concepticn of nationality based upon blocd took 
possession of the European mind, and has been incorporated in the policy 
and practice of many of the European States and, indeed, in a lesser degree, 
in those of non-European communities. The advantages, however, of the 
principle of jus soli, shaken to iss foundations by the French Revolution, 
reappear in the New World, which has built the nationality and citizenship 
of eack of its republics upon birth witLin the country and subjection to its 
jurisdiction. 

The question is unavoidable: Why should not the waters of revolution 
subside, and the principle of nationalitr, generally if not universally obtain- 
ing before the convulsion in France, be restored, especially as the old doctrine 
has enabled the American Republics tc create a uniform nationality, a uni- 
form citizenship within their respectrve jurisdictions, and an American 
patriotism at least equaling that of Hu-ope? 


TERRITORIAL WATERS AS A TEST OF CODIFICATION 


By Ricuarr W. HALE 
Of the Boston Bar 


On March 13, 1930, a conference will meet at The Hague to make progress 
in the codification of international law about territorial waters.! Implicit 
in the plans for this meeting are two assumptions. The first, that it is better 
to codify the law rather than to follow the road traveled by the American 
Law Institute and “restate” it. The second, that codification may more 
wisely be expressed in spatial than in causal terms.? As to the first assump- 
tion, is it right? As to the second, it is submitted that, irrespective of 
whether one is drafting a custom or a code, the particular subject of terri- 
torial waters should be examined and set forth in causal rather than in 
spatial terms. It is submitted that the law of territorial waters has been, 
is, and in its nature must remain a thing of custom, not statute or treaty, 
and that any attempt to treat it differently will have the effect which thirty- 
four years ago the late F. W. Maitland prophesied was to be expected from 
the excesses of restricting by putting enactments into constitutions in the 
United States. “First,” he said, “you will get the effect of a dam,—and 
then you will get the effect of a flood.’’? Both have been seen. 

Outside of each maritime nation is a belt of waters. The three-sixtieths of - 
a degree of latitude which we commonly assume to be the width of this belt is 
now what past history has made it, It is proposed to prevent history from 
acting naturally again. Over this belt each nation has sovereignty but with 
many exceptions. There is little ground for believing that future excep- 
tions will be limited to those indicated by past history. Beyond this belt 
(so say the Bases of Discussions), the sovereignty of each nation does not 
exist but is exercised in exceptional cases. Whether there is any and what 
_ Bort of penumbra is the same sort of a question. The future (a period 
which may well be dated from the eighteenth amendment to the United 


1 No. C. 74. M. 89. 1929. V. Publication of League of Nations, May 15, 1929, gives the 
preparatory “Bases of Discussion.” Also in SuppLement to this JOURNAL, p. 25. In this 
JournaL, Supp., April, 1929, is the reporé of Frof. George Grafton Wilson upon the subject, 
issued by the Harvard Law School Bureau of Research in International Law. 

2 The phrase is from Judge Learned Hand in Ex parte Craig, 282 F. R. 138,161. He was 
commenting upon the Toledo newspaper case and summed that decision up by saying: “It 
finally determines that the test . . . is causal, not spatial.” To put it a little differently, 
we may say that the contempt cases make it plain now that there is no three-mile limit out- 
. side of which one may obstruct justice. If causal interference exists, that is enough. 

3 Orally to the writer. 
65 
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States Constitution), can scarcely be expec J to be satisfied without devel: 
ments such as have taken place in tae past. Beyond the penumbra, i 
upon ths high seas, any nation may aet aga ast piracy or slave trade. St 
is the theory, but in practice also the righ- -> interfere exists here subject 
excepticns. We have reached the past by going through certain experien: 
and they have built up the customs cf ths >resent day. There is no gr 
reason 10 believe that the future will be Ciferent merely because treat 
have beən made. ‘‘Continucus voraze,”’ for instance, would have come. 
matter now treaties were construed by aroāral courts. 

Let us say that any nation may send ov cruisers to stop an active sle 
trade. An article in The Spectator of Od -ber 19, 1929, on the Mui T. 
system ef slavery in the island of Hong Koaz will convince anyone that th: 
has been up to nearly the present tims a rcticeable slave trade to and fre 
that islend by sea. Suppose the Porsugte. > should send out cruisers fre 
Macao to stopit! Suppose it should prove & be necessary to stop and sear 
French >assenger liners to stop the Mui Ts.i slave trade. Would any cc 
ventions with France about slave trade in ihe abstract have effect? It 
suggestive that this illustration should hayv= its territorial scene just in t 
locality where Admiral Dewey left Hong Zəng, whose three-mile limit w 
effective, and moved across to M:rs Bey or Tae Chinese coast where he cou 
make himself comfortable. 

To ptt another example from current Hircory, hi-jacking is piracy. E 
supposirg that a Canadian or otaer fcreiga cruiser should take station th 
teen mies off the port of New York anc ssume actively the function 
preventing that kind of piracy ir.Rum Row. What good would it do to ¢ 
the prec2dents or conventions mede by corf--ences which were only thinki 
about the Negro slave trade on the west œt of Africa? 

All tha past was and all the future shoul. ze a question of orderly develc 
ment of custom. ‘There are certain causes -=rtain power, and certain effe: 
produced. Why then put a sword irto ta: bed between the past and t 
future ir. the form of an Austinian commar zo obey a treaty promulgated. 
a meetirg of March 13, 1930? And why, wether in writing conventions 
in recording customs, should we use‘tke lar. gage of space when the proble 
is one ol cause? 

Suppese someone anchors thirteer niles cf the port of New York a ves: 
of some ration which does not give any prose tion to copyright, and that t 
vessel is equipped for radio broadcast.ng. It need acknowledge no limi- 
tion of wave length, or time on the air, œ zcpyright. The Scandinavia 
actually have about this experience with Sci3et Russia, except that the int: 
ference & generated upon land. Or suppo e that Soviet Russia should bri: 
such a vessel down for propagande in Eazland and anchor it within t 
territorial waters of the Irish Free §tete. 

Now while the above has bzer. desiznecly expressed in spatial terms, y 
wireless is preéminently a matter which :Lould be discussed along caus 
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lines. When the beam system of wireless has been thoroughly adapted to 
broadcasting it should make no difference where such a vessel is anchored. 
Provided the beam were directed toward our land, the place of origin should 
be of no importance.! 


- As far back as John Marshall we find embodied in causal terms the custom , 
as to “hovering” acts. Each nation’s power to secure itself from injury may: 


be exercised beyond its territory. It is upon this principle that the right of.a 
belligerent to search a neutral vessel on the high seas is universally admitted. 
Any criminal attempt wherever made is an injury the nation may prevent 
and it may use any means suitable for prevention. These means are not 
limited within any boundaries which remain the same at all times and in all 
situations. If they are such as are necessary to secure laws from violation 
they will be submitted to by other nations. So far one is only paraphrasing 
Marshall. We should add that if the attempt be an act done within the 
land territory of another nation, the letter will submit only if it is relatively 
weak, and the former will take jurisdiction only if the interference with its 
sovereignty is relatively important. 

For instance, suppose that at some future time a fell disease, such as a 
magnified combination of-yellow fever and the bubonic plague, should exist 
somewhere as a cause. Suppose our medical advisers were`certain that it 
would soon have its effect within our territory unless it were stemmed at the 
place where it existed. Suppose then that our nation should exercise its 
power to secure itself from injury done by acts, no matter where, outside 
its land and its three-sixtieths of a degree of water. Would it be necessary 
before acting to readjust by consent the international treaties upon 
territorial waters? Would the penalties of the League of Nations against 
treaty-breakers be imposed upon a nation which had time to act but not 
time to negotiate new treaties and chose to save the world from the Black 
Death? 

Suppose that progress in the navigation of the air ERT enormously ¢ over- 
bridge any limit of twelve miles or of an hour’s sail. Is any nation to wait 


until an amended code has been enacted by consent before it exercises the - 


power to prevent smuggling opium through the air? Is it not rather true 
that a direct intentional launching cf a cause anywhere upon the created 
earth, its waters, or the air above will bring about a rejoinder from the nation 
threatened with the intended effect. To repeat John Marshall, if means are 
reasonable and necessary to secure laws from violation, they will in fact be 
submitted to by other nations. 

Mine is no new warning. Many of the conventions which were fewolnted 
at The Hague prior to the World War were denounced by France for good rea- 
son.? They proved to be unsuitable strait-jackets imposed upon the orderly 


4 So held in principle by John Marshall, Church v. Hubbart, 2 Cranch, 187 (1804). 


5 Marshall, loc. cit. 
§ The story is told by a distinguished French jurist in 31 H. L. R. 1064, 1077. 
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growth of good customs of interaational reEtions. When one is freshly en- 
gaged in the ardor of writing convent ons, ic is easy to be a false or ignorant 
prophet about the needs of the future. And it is especially easy to dodge all 
future questions by being vague, atstrac’ and theoretical. “When the 
supernumeraries in a theatre are supplied wath costumes it is not possible.to 
make them fit in each case since the wearer is likely to change at every per- 
formance. One may well expecs them to F= too large or too small and we 
know what a grotesque result we see o2 suck occasions. The same is true of 
a legislative text. If it is to be usec in scveral countries it is necessarily 
vague. ... Before long things are likely te be in about the same condition 
as if the treaty had not beer made.”? Hestory will repeat itself if these 
“bases of discussion” pass into sny kad of crystallized enactment. Their 
effect, in the writer’ 8 opinion, will be to hamper the wise development of 
customary law. 

A parallel instance is worth citing: she m=vement in America for legisla- 
tion by convention called the Coinmiszion fe> Uniform State Legislation ap- . 
pears to have spent its force, having dealt with all or more than all of the 
subjects upon: which it could desirably operzte.. Just at the same time the 
American Law Institute has arisen to carry =n the good work. Its program 
is to state the law as it is: and to leave natucal causes to move it whither it 
should go. 

The reasons which have prompted me to Callenge these two assumptions 
are broader than the subject cf territcrial waters. ` “ We want to make the 
world safe from thinking oe any word is ving to ‘do anything, or at least 
everything.”? ` 


= 


7 Valery, loc. cit. 
. 8T. S. Perry to John T. Morse, Jr., Letters, 1-3. 


‘THE CLOSURE OF PORTS IN CONTROL OF INSURGENTS 


By Epwin D. DICKINSON nae 
Professor of Law in the University of Michigan 


.. Thé case, of the Oriental Navigation Company, decided October 3, 1928, 
by the Claims Commission established between the United States and Mex- 
ico,! has brought up anew the difficult question of the de jure government’s 
right to close ports which are at the time in the de facto control of insurgents. 

The company in this case was a corporation of the United States. It des- 
patched the chartered steamship Gaston from New Orleans with a cargo for 
Frontera, Tabasco, Mexico, with instructions to- load a return cargo of ba- 
nanas, which had been purchased by the company’s agents. Frontera and 
certain other Mexican ports were in the control of insurgents at the time. 
The Government of Mexico had decreed that these ports should be closed to 
international trade and had officially informed the United States of the 
closure. The Government of the United States in reply had taken the posi- 
tion that under international law a port in control of insurgents may be 
closed by effective blockade only and that it must advise its nationals trading 
with Mexico that they were entitled to deal with persons in authority at such 
_ ports. Soadvised, the Gaston proceeded to Frontera without applying to the 
Mexican consul at New Orleans for clearance. At Frontera, when part only 
of her outward cargo had been discharged, the Gaston was compelled by a 
Mexican gunboat to put to sea. The steamer thereupon returned to New 
Orleans and the bananas purchased for return cargo became a total loss, 
On behalf of the company the United States claimed an indemnity of approx- ` 
imately $15,000. The claim was disallowed, Somane Nielsen dis- 
senting. 

: Upon the issue tae presented there has never been unanimity of opinion 
or uniformity of practice. At least five different solutions, some of them 
varying but slightly from others in practical effect, have found some support 


in the theory or practice of the past. The majority opinion in the Oriental `’ 


Navigation Company case suggests a sixth solution whose merit may perhaps 
be more adequately appreciated if we first review briefly the earlier dis- 
cussions and precedents. 

In the first place, there has been some aipat for the solution for which 
Mexico contended before the Claims Commission. According to this con- 
tention, the closure of ports in control of insurgents should be governed 
solely by municipal law. It is generally agreed that the municipal authori- 
ties are competent to close designated ports under normal conditions, pro- 

1 Docket No. 411, Opinions of Commissioners (September 26, 1928, to May 17, 1929), 
p- 23; this JOURNAL, Vol. 23 (1929), p. 484. 
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vided thare is no unfair discrimination. anc zo provide for the punishme: 
smugglers or otherwise of those who fail t sespect the closure. Mere 

trol by insurrectionists whose beligereac7 1.8 not been recognized, it is 

tended, should not qualify or limit the orcinary operation of the munic 
law in any way. This solution has be2n vicely approved throughout L 
America? and appears to have soms stppcct elsewhere.’ 

In the second place, it has been suggestec that control by insurgents sh. 
suspend the ordinary competence of the d: “ure authorities, but that ir 
gency alone does not warrant recourse tc Te device of blockade. Ino 
words, without recognizing the belligeraney cf the insurgents there is no 
of closing insurgent controlled parts. T25 would appear to have been 
view of Dana in his edition of Wheatoa.4 He says: 


Where the insurgents and the psar-rt State are maritime, and 
foreign nation has extensive commarci=l relations and trade at the p 
of both, and the foreign nation and cither or both of the conten 
partzes have considerable naval force snd the domestic contest n 
extend itself over the sea, then the rel:t-ons of the foreign State to 
contest are far different. In such a stx e of things, the liability to 
litical complications, and the ques-ioa: »f right and duty to be deci 
at once, usually away from home, by Dxivate citizens or naval offic 
seem to require an authoritat.ve ard 2--r=ral decision as to the statu 
the three parties involved. If the ccrtcst is a war, all foreign citi: 
and officers, whether executive or judicel, are to follow one line of 
duct. If it is not a war, they are to fol ow a totally different line. - 
is a war, the commissioned cruisers 02 3cth sides may stop, search, 
capture the foreign merchant-vessel; aac that vessel must make no 
sistaace, and must submit to adjudicet-or by a prize court. If itis 
a war, the cruisers of neither party car stop or search the foreign n 
chant-vessel ; and that vessel may resist all attempts in that direct: 
and the ships of war of the foreigr Siste may attack and capture . 
cruiser persisting in the attempt. I it is war, foreign nations m 
await the adjudication of prize tnburas. If it is not war, no s 
tribunal can be opened. If itis a war, ske parent State may institu 
blockade jure gentium of the insurgens perts, which foreigners must 
spect. but, if it is not a war, foreign nitions, having large commer 
intercourse with the country, will nof =espect a closing of insurg 
ports by paper decrees only.® 


In the third place, there is the soluticn for which the United States c 
tended in the Oriental Navigation Comoaaz> zase. According to this s 


2 See Wiese, Le droit international appiqués rus «utres civiles, pp. 225-231; and c 
before mixed claims commissions constituted besweea Jenezuela and other states in 1 
discussed inf-a, p. 75. 

3“Tant que l'insurrection n’a pas pris, par la rezciaissance des insurgés en qualit 
belligérants, an caractère international et resze une Erte purement interne, le gouvernen 
légal peut fermer tout ou partie des ports de pays par voie d’autorité, par mesure de po 
sans y établi:, à proprement parler, un blcus.” Pits, Académie de Droit Internatie 
Recueil des Cours, 1925, I, pp. 5, 94. 

4 Wheaton, Dana’s 8th ed., 34, note 13 (1665). 5 Op. cit., 35 
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tion, the de facto control of ports by insurrectionists suspends the ordinary 
competence of the de jure authorities to close by law or decree, but leaves 
them competent to close by effective blockade and by effective blockade 
only. While the point is far from clear, it appears that exercise of the block- 
ade right is not contingent upon recognition of the insurgents’ belligerenicy 
and that it does not necessarily have the effect of recognition.’ If this is 
correct, the solution may be epitomized as permitting closure by belligerent 
blockade without recognition of belligerency. It is probably significant that 
this somewhat paradoxical solution for the problem found its way into prac- 
tice before the modern conception of insurgent status had been much dis- 
cussed or understood. For obvious reasons it has found favor chiefly with 
the more powerful maritime states having at stake a large maritime com- 
merce.and naval power ample for its protection. Great Britain and the 
United States.appear to have supported it more or less consistently for 
nearly three-quarters of a century and to have obtained for it a reluctant 
recognition in certain negotiations and arbitrations.” Certain British and 
American writers lave referred to it as the rule of international law.’ It 
will be convenient to defer consideration of the rationale of the so-called rule 
and of the authorities upon which the writers chiefly rely until we have 
referred briefly to other suggested solutions. 

In the fourth place, it has been suggested that control of ports by insur- 
gents should not of itself suspend the ordinary competence of the de jure 
authorities, but that other states may decline to respect closure by municipal 
law or decree and thus by implication recognize the insurgents’ belligerency. 
In one aspect this solution is like the first; in another it is like the second; in 
no respect is it like the third. By implication it would permit closure by ` 
municipal law or decree of insurgent-controlled ports; it would permit closure 
by blockade only of belligerent-controlled ports; and it would infer a refusal 
to recognize belligerency from submission to the former method of closure 
and a.recognition of belligerency from insistence upon the latter. Curiously 
enough, this appears to be Westlake’s analysis of the incidents chiefly relied 
upon in support of the third solution. He says: 

If again the old government tries to elude the laws of war by closing to 
commerce, as an act of domestic sovereignty, ports not in its power but 
occupied by insurgents, the submission of foreign states to such closure 


will be a refusal to recognise the belligerency, and their refusal to submit 
to it will be a recognition of the belligerency.® 


In the fifth place, the status of insurgency and of belligerency may be 
carefully distinguished, and some form of express or implied recognition may 


5 See Commissioner Nielsen’s dissenting opinion in the Oriental Navigation Company 
case, Opinions of Commissioners, p. 26, this JOURNAL, vol 23, p- 437; and practice support- 
ing the third solution, discussed infra, p. 72. 

1T See Moore, Digest of International Law, VII, 803-820. 

8 See Hall, 8th ed., 41 note; Hyde, II, 655. ° Westlake, 2d ed., I, 52. 
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be required to turn the former into the ette:, yet the closure of insurgeñt- 
controllec ports may be permitted only 37 methods substantially analogous 
to the blockade'of belligerent-contrcll2d ports. This solution rejects the 
premise upon which the first solution i- based, avoids the impasse of the _ 
second solution by taking cognizance ef a nethod of closure analogous to 
blockade, avoids the fourth solution’s ixplic.tion of recognition of ‘belliger- 
ency from refusal to respect closure by lew or decree, and in effect rationalizes 
the third solution by advancing en inteligiEle concept of insurgent status 
and rede£ning the method of c_osure wich the third solution permits. In 
brief, it permits the closure of ports in emtro of insurgents only by an exer- 
. cise of force analogous to blockade. ‘Its principal exponent is George 
Grafton Wilson, our best informed auth>-ity =n insurgency, who is careful to 
say, not that blockade is necessary to 2cse msurgent-controlled ports, but 
that “in time of insurrection closure +> be sxespected must be by effontive 
force.” 10 And again: 

AtZempts have also been made b> the parent state to obtain advan=. 
tages of à blockade without tae obizaticns of war through a proclama- 
tion declaring ports held by in insu-gent closed. Foreign states have, 
however, usually taken the positicr shas such decrees are of no effect, 


and the ports in the hands of the :naurgerts are closed only to.the extent 
to which an effective force may physically prevent entrance. 


Before considering a sixth solution, iclicaed by the majority opinion in 
the Oriental Navigation Company case, it wl be well to examine the solu- 
tions enumerated above, first, with attertion to practice, and,.second, with 
respect ta principle. 

While the practice has not teen uni? iom, it has tended on the whole to 

support’ the third solution as maintained officially by the Governments of 
Great Britain and the United States. ‘T13 persuasiveness of practice is sub- 
stantially impaired, however, when w2 iad tLat the outcome in all the more 
important instances has been either inspr2d «r coerced by the British or the 
American. contention. There is little s-iderce of anything resembling an 
internaticna! consensus. 
_ The point of departure in negotiation ae niitan supporting the third 
solution has been, almost without exception a famous statement made in 
1861 by Lord John Russell, British Seo-etary of State for Foreign Affairs. 
The Government of New Granada haf souzht to close by decree certain 
Granadian ports then-in the control et insarrectionists. Replying to an 
inquiry in the House of Commons, Jua 27. 1861, Lord John Russell was 
reported as follows: 


10 Wilson, “Insurgency and International Macicime Law, ” this Jounnat, Vol. I (1907), 
pp. 46, 58; Wilson, Handbook of International Lex, 2&ed.,37. McNair says-that blockade 
must be’ distinguished frem “the po-icizig of “enitoral waters to intercept access to in- 
surgents.” Oppenheim, 4th ed., IT, 596, note 3. 

‘This JCURNAL, Vol. I (1907), p PP. 46, 55; Hazcboc of International Law, 2d ed., 35. 
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The Government of New Granada has announced, not a blockade, 
but that certain poris of New Granada were to be closed. Now, the 
opinion of Her Majesty’s Government, after taking legal advice upon 
the question, was that it was perfectly competent to a Government of a 
country in a state of tranquillity to say which ports should be open to 
trade and which should be closed. But in the event of insurrection or 
civil war in that country it was not competent for its Governmeni to 
close ports which were de facto in the hands of the insurgents; and that 
such a proceeding would be an invasion of the international law relating 
to blockade.” 


Lord John Russell did not disclose the authorities upon which his legal 
advisers had based their opinion, so we are left somewhat in the dark as to 
its rationale. It seems reasonably clear, however, that they made no dis- 
tinction, or at least an insufficient distinction, between insurgency and bel- 
ligerency; and this inference is confirmed by the circumstance that Lord 
John Russell referred to the New Granada incident as in point in contem- 
poraneous negotiations with the United States with respect to the closure of 
_ Confederate ports.“ The case of the Confederate ports, of course, con- 
cerned belligerency from the outset, for President Lincoln had proclaimed a 
blockade “in pursuance of the laws of the United States and of the law of 
nations” on April 19, 1861, and this was soon followed by the British and 
other proclamations of neutrality.“ The Act of Congress of July 18, 1861, 
authorizing the President to proclaim the closure of Confederate ports, was 
not invoked until the war was virtually at an end. 

The British opinion that blockade is the only permissible method of clos- 
ing ports “de facto in the hands of insurgents,” as well'as ports controlled by 
recognized belligerents, soon became current in the United States. Thus we 
find it reiterated in substance in a note to Lawrence’s edition of Wheaton 
published in 1868. Lawrence likewise made no distinction between in- 
surgency and belligerency and he added a somewhat fanciful reason in sup- 
port of the conclusion stated. The passage from his note which is generally 
quoted is as follows: 

Nor does the law of blockade differ in civil war from what it is in for- 
eign war. Trade between foreigners and a port in possession of one of 
the parties to the contest cannot be prevented by a municipal interdict 
of the other. For this, on principle, the most obvious reason exists. 
The waters adjacent to the coasts of a country are deemed within its 
jurisdictional limits only because they can be commanded from the 


shore. It thence follows that whenever the dominion over the land is 
lost, by its passing under the control of another power, whether in for- 


2 Flansard’s Parliamentary Debates, 3d series, Vol. 163, p. 1645. 

8 Moore, Digest of International Law, VII, 806. 

“ Westlake, 2d ed., I, 53; Wilson, Handbook of International Law, 2d ed., 43. 

18 Moore, Digest of International Law, VII, 806-807. 

16 Wheaton, Lawrence’s 7th ed., 845-850, note 241 (1863). This note did not appear in 
Lawrence’s 6th ed. (1855). 
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eign war or civil war, the sovereigacy o~er the waters capable of being 
controlled from the land likewise ceases” 


The British contention was adopted by fe Government of the United 
States in negotiations with Colombia in 188E The Government of Colom- 
bia had announced the closure of certein inrurgent-controlled ports. Ina 
communication to Becerra, Minister of Colombia, April 24, 1885, Secretary 
Bayard denied that such a decree witha; b cockade was entitled to respect 
according to “the received tenets of international law.”® Relying upon 
Lord John Russell’s pronouncement cf 1331, Lord John Russell’s insistence 
upon the same proposition in correspondence with the United States with 
respect -to the closure of Confederate ports, Lawrence’s note to Wheaton, 

and an irrelevant passage from Perels," Sacr2iary Bayard declared: 


After careful examination of the autkorities and precedents bearing 
upon this important question, I an bœnd to conclude, as a general 
principle, that a decree by a sovereign power closing to neutral com- 
merce ports held by its enemies, waiethe- foreign or domestic, can have 
no international validity ard no extraster-rtorial effect in the direction of 
imposing any obligation upon the ov-rnments of neutral powers to 
‘recognize it or to contribute towards ite snforcement by any domestic 
action on their part. Such a decree maz indeed be necessary as a mu- 
nicipal enactment of the state which pro=_aims it, in order to clothe the 
executive with authority to procsed so ~he institution of a formal and 
effective blockade, but when that purp: se is attained its power is ex- 
hausted. If the sovereign decreeing sieh closure have a naval force 
sufficient to maintain a bloskede, and if >e duly proclaim such a block- 
ade, then he may seize, and subject tc tl= adjudication of a prize court, 
vessels which may attempt to rur. the bl: ckade. If he lay an embargo, 
then vessels attempting to evade such er bargo may be forcibly repelled 

_ by him if he be in possession af tke rat o closed. But his decree clos- 
ing ports which are held adversely <o hin is, by itself, entitled to no in- 
z ternational respect. Were it otherwise the de facto and titular sover- 
eigns of any determinate country or -egicn might between them exclude 
all merchant ships whatever from their ports, and in this way not only 
ruin those engaged in trade with such stases, but cause much discomfort 
to the nations of the world by the exelusDn of necessary products found 
in no other market.?° 
The United States has adhered zanzistentl7 to the same position in later 
negotiations with its Latin American n2ishbors* Germany appears to have 
taken a similar position in protesting against ., Chilean decree in 1891.2? In 
1903 the same question was considered in cases before certain of the mixed 
claims commissions constituted betwe2r Ven: suela and other states. 
In the Orinoco Steamship Company case‘ on the one hand, Umpire 
17 Op. cit., 846. ` B U. . Foreign Relations (1885), 254. 
19 Das iniernationale öffentliche Seerech: der Gəgerwc":, 52 (1882). 
20 U. S. Foreign Relations (1885), 254, 256-257. 
21 See, for example, U. 8. Foreign Relations 1839). 494, 496; ibid. (1903), 396-405. 
2 Moore, Digest of International Law, VL, 315. 
23 Venezuelan Arbitrations of 1903 (Ralston’s Repat), 72. 
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Barge, of the Commission between Venezuela and the United States, ex- 
pressed the- opinion that the closing of the Orinoco to navigation by Vene- 
zuela, in order to prevent communication with insurgents, was not a blockade 
and “would only be a blockade when the rebels and revolutionists- were 
recognized as a belligerent party.” And he declared that 


the right to open and close, as a sovereign on its own territory, certain’ 
harbors, ports, and rivers in order to prevent the trespassing of fiscal 
-laws is not and could not be denied to the Venezuelan Government, 
much less this right can be deniéd when used in defense not only of some 
fiscal rights, but in defense of the very existence of the Government.” 


On the other hand, in the case of Compagnie Générale des Asphaltes de 
France, thoroughly argued before the commission between Venezuela and 
Great Britain, Umpire Plumley allowed a claim for damages for refusal to 
clear vessels for Venezuelan ports in control of insurgents. Relying upon 
Lord John Russell’s pronouncement, Lawrence’s note to Wheaton, Secretary 
Bayard’s communication to the Minister of Colombia, and other authorities, 
chiefly British or American, he concluded: 

However important it was to Venezuela in its fight for the integrity of 
its Government to close these ports, it, is historic that it was unable 
physically to establish an effective blockade of any of the ports in ques- 
tion. To close ports which are in the hands of revolutionists by govern- 
mental decree or order is impossible under international law. It may in 
a proper way and under proper circumstances and conditions in time of 
peace declare what of its ports shall be open and what of them shall be . 
closed.. But when these ports or any of them are in the hands of foreign 
belligerents or of insurgents, it has no power to close or to open them, 
for the palpable reason that it is no longer in control of them. It has 
then the right-of blockade alone, which can only be declared to the ex- 
tent that it has the naval power to make it. effective in fact.2” 

A similar claim was presented to the conimission between Venezuela and 
Germany, in the Orinoco Asphalt case, and was allowed by Umpire Duf- 
field.. As in the ease before the British-Venezuelan Commission, noted 
above, the umpire’s principal reliance was upon Lord John Russell’s pro- 
nouncement, Lawrence’s note to Wheaton, and Seeretary Bayard’s com- 
munication to the Minister of Colombia. Other authorities cited were less 
in point. Similar claims were also before the commission between Venezuela 
and Italy, in the cases of De Caro? and Martini, and were allowed by 
Umpire Ralston, referring to Umpire Plumley’s opinion in the case of Com- 
pagnie Générale des Asphalies de France for a review of the authorities. 

The negotiations and awards reviewed above constitute the principal part 
of the record which is relied upon as evidence of a practice supporting the 
third solution. It is believed, furthermore, that they are sufficiently typical 
of other evidence which might be adduced. Of this record it may be ob- 
served, first, that it developed with little or no regard for a distinction be- 


* Venezuelan Arbitrations of 1903 (Ralston’s Report), 95. 2 Ibid. 
26 Ibid., 331. 27 Ibid., 336-337. 28 Thid., 586. 29 Ibid., 810. 30 Tbid., 819. 
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tween insurgency and belligerency; second, that it is not clear, in conse- ` 
quence, whether recognition of bellizerency h=s been regarded as essential to 
blockade, whether blockade has beer ragard=d as amounting to an implied 
recognition of belligerency, whether, indeəd, she term “blockade” has been ` 
used in this connection to mean belligeren- blockade with all its conss- 
quences or a measure of more limited effect; md third, that the record resis 
primarily upon a caveat of Lord John Russel_of 1861, repeated in substance ' 
by Secretary. Bayard in 1885, and thts etys-allized as the Anglo-American: 
contention with no more than casual attentior to the adequacy or inadequacy ` 
of the legal principle asserted. - 

‘Certain practical and theoretical cbjzetions io sach of the. several solutions: 
set forth above may now be considered. Ase from the circumstance that 
there is not the remotest possibility of its everseceiving general approval, the 
first solution, the one for which Mex:ec cont=nced in the Oriental Naviga- 
.. tion Company case, seems at once impracti=al and theoretically unsound. : 

_If it were approved, it would follow lox celly shat foreign vessels trading to 
ports in control of insurgents without inserfer=nc2 by the de jure government 
might be subjected later to penalties and forfes-ures upon the reéstablishmert 
of de jure authority at the ports in question The solution is inconsistent 
_ with such recognition of insurgent status as Las been accorded by the prac- 
tice forbidding a second collection of des orsaxes upon reéstablishment of 
de jure control. Like other extreme asserticas of an unqualified municipal 
competence, it seeks to ignore important d= facto situations. with results 
neither logical nor just. ; 

The second solution, so-called, suggested by Dana’s note to Wheaton 
quoted: above, requires no very extended camment. Indeed it seems to 
present an impasse rather thana soluticn. Yor is it not-evident that there 
- should be some method available to the de jare government whereby com- 
merce with insurgent-controlled ports may t= lawfully interrupted? And: ` 
is it not evident, also, that the methoc should rot be conditioned in all cases 
upon a recognition of the belligerency of the insurgents with all that such 
recognition implies? 

The third solution, the one fcr whick the United States contended in the 2 
Oriental Navigation Company vase, eszapes ae impasse of Dana’s sugges- 
tion only to flounder in the confusion of a peradoxical conclusion. To the 
extent that it denies municipal competence to close insurgent-controlled , 
ports by law or decree, it necessari_y takes cognizance of the status of insur- - 
gency. But it recognizes no method of elcsur which is especially appropri- . 
ate to the status of insurgency. On the ¢ontary, it insists upon a method 
which is appropriate only to a contest betweer_belligerents.” And it insists 


#1 See Bluefields Incident, Moore, Digest of Internat&mal Law, I, 49; Santa Clara Estates 

Company Case, Venezuela Arbitrations of 1333 (Ral-on's Report), 397; Guastini Case, 
` ibid., 730. 

pIa Ibi is eee, agreed that prior to tke resagniziom 3f insurgents as belligerents neither 
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upon that method, if its exponents have been rightly understood, without 
requiring recognition of belligerency or implying recognition from recourse 
to the method permitted. This, it is submitted, is objectionable from sev- 
eral points of view. It seems unfair to require recourse to methods of 
maritime warfare, readily available only to states equipped for maritime war, 
in dealing with an insurrectionist movement waich may be in fact no more 
than war in an incipient stage. It seems unfair to insist upon a privilege for 
foreign commerce which may frequently be decisive in prolonging an insur- 
rection. It is difficult, moreover, to know precisely what blockade means in 
such circumstances. There is a temptation to suggest that pacific blockade 
and belligerent blockade are categories encugh, without adding blockade 
applied to the closure of insurgent-controlled ports. 

The fourth solution, suggested by the passage from Westlake, and the 
fifth sclution, indicated in the studies of Wilson, are really attempts to ra- 
tionalize and clarify the practice supporting the third solution. Westlake’s 
analysis is neat but seems hardly justified by the practice to which he refers. 
Wilson’s analysis probably comes as close as it is possible to come to the 
rationalization of the Anglo-American contention without doing violence to 
itsactualimport. As a solution, however, it is open to most of the objections 
which may be offered to the third solution. 

With this review of precedent and discussion, we may return to the deci- 
sion in the Oriental Navigation Company case. The claim was disallowed, 
as noted, Commissioner Nielsen dissenting. The majority conceded that a 

\port actually in control of insurgents cannot ‘be closed arbitrarily, by mere 
‘decree, to the innocent trade of foreign states; but the presence of a Mexican 
gunboat was accepted as sufficient evidence that Frontera was not actually 
‘and completely in control of the insurgents when the Gaston arrived and: 
-proceeded to unload.** On the one hand, it was said that ‘in time of civil 
war, when the control of a port has passed into the hands of insurgents, it is 

“held, nearly unanimously, by a long series of authorities, that international 
‘law will apply, and that neutral trade is prctected by rules similar to those 
obtaining in case of war.” Otherwise, said the Presiding Commissioner, 
“the conditions of neutral commerce will be worse in case of civil war than in 
case of war.” On the other hand, it was said that the Mexican Government 
was not obliged “to permit the unloading and subsequent loading of a neu- 





the insurgents (Fauchille, I, Pt. I, 308-311; Wilson, Handbook of International Law, 2d ed., 
36, 355; U. S. Naval War College, International Law Situations (1902), 57, 60, 62, 74) nor 
the de jure government (Hall, 8th ed., 42; Pradier-Fodéré, VI, 547; Wilson, op. cit, 36; 
U.S. Naval War College, International Law Situaticns (1912) 9, 27) may have recourse to 
those interferences with neutral commerce which are permitted in maritime war. , 

3 It has seemed unnecessary to refer to what was saic. of the argument that the old rules 
of blockade had fallen into disuse since the majority ‘dzclined expressly to pass upon this 
contention. (Opinions of Commissioners, p. 25.) The question is discussed at length 
in the dissenting opinion of Commissioner Nielsen. (Itid., 26, 37.) 

34 Ibid., 24. 35 Tbid. 
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tral vessel trading to an insurgent por- withe 1t such clearance documents as 
are prescribed by Mexican law, even in case control of the port should have 
been obtained again by those authorities be ore the arrival of the vessel to 


the port or be reobtained during ner stay thave.’’** In the instant case, the - 


commissioner concluded, “it canact feirly k= said that the port of Frontera 
was in the hands of insurgents at the time wien the events in question took 
place.” It was, in fact, partly commanded by the Mexican gunboat. 
The solution which this decisicn suggests would regard the closure of in- 
surgent-controlled ports as a problem sui ge-eris governed by international 
law. International standards of faircess amd justice, it is conceded, will 
hardly permit municipal authorizies tc ignoce entirely the de facto situation 
and close such ports by mere fiat. However the foreign trader who sets out 
for a port in control of insurgents, after “air warning and without clearance 
issued by the de jure authorities, may ia:rly be regarded as undertaking an 
adventure. He may be regardec es cslider_tely incurring the risk that the 
de jure a-1thorities will regain cortrol, in wh-le or in part, and that without 
clearance he may be intercepted and turred=way. Just as the neutral who 
sets out to run a belligerent blockade incurs zhe risk of capture and condem- 
nation, so the foreign trader who sails after warning for an insurgent port 
incurs the risk of being turned away vith Ic3s of profits of the voyage. If 
less is required of the de jure authorities in tue latter case, the penalties im- 
posed upon the intercepted adventure: are EFzewise less severe. And some- 
thing is conceded to the interests of the sta- 2 distracted by an insurrection 
which, it may be assumed, it is rarely in the real interest of other states to 
encourage. Á 
There is no precedent, so far as the pzesent writer has been able to find, for 
the decision in the Oriental Navigation Company case. Indeed the issue 
was presented in circumstances sutiicier tly nc7vel to invite, as it was apparent- 
ly assumed, a novel solution. The present yriter ventures to think that the 
sclution found has much in principle {> 20m mend it. At least it points in 
the right direction. The rule which eventv=lly wins general approval will 
no doubt require something more than a mer= decree to close to foreign com- 
merce ports in control of insurgents, and it vill probably require something 
less than the blockade for whick several oz the great naval Powers have 
contended. It will seek to hold the balance fairly between the interests of 
commerce, on the one hand, and the interess of the lawful government of 
the state distracted by insurrection, on tne ether. Chiefly for what it may 
have contributed to the eventual accestence of such a rule, the decision in 
the Oriental Navigation Company case is of more than ordinary interest. 


.% Opinions of Commissioners, p. 23. 
37 Thid., 26. 


“VIOLATIONS OF MARITIME LAW BY THE ALLIED POWERS 
DURING THE WORLD WAR ` 


By-E..G. TRIMBLE 
Instructor at New York University 


Immediately after the outbreak of the World War in 1914, Secretary of 
State Bryan wisely approached the belligerent governments proposing that 
both sides agree to conduct their naval warfare in accordance with the rules 
embodied in the Declaration of London. This document was drawn up at 
the London Naval Conference called by Great Britain in 1908, and was 
signed by the delegates of all the nations represented. The conference 
agreed that the rules contained in the document “correspond in substance 
with the generally recognized principles of international law.”! The Decla- 
ration never became legally binding on the nations, however, having failed 
of ratification by the British Government itsef. Legally, therefore, Great 
Britain was not bound by it in 1914, except <n so far as it embodied pre- 
existing rules of law. 

Because it contained definite rules, however, Mr. Bryan thought that its 
adoption by the Powers at war “would prevant grave misunderstandings 
which might arise as to the relations between neutral Powers and belliger- 
ents.”? Germany and Austria at once accepted the proposal, but Great 
Britain, together with her allies, refused to adopt it in its entirety. They did 
issue Orders in Council adopting it with certain important changes which 
they deemed necessary for the “‘efficient conduct of their naval operations.” 4 
Because of this refusal to accept it in its entirety, Secretary Bryan withdrew 
his proposal and stated that the United States would rely on the old rules of 
the law of nations to protect the rights of its citizens.’ Regardless of this 
statement, the Allies continued to apply the Declaration with frequent and 
fundamental modifications until July, 1916, when it was officially abandoned. 
From the date of these first orders, August, 1914, until she entered the con- 
flict in April, 1917, the rights of the United States as a neutral were infringed 
upon. 

The extent to which her rights were violated can better be appreciated if 
we first get clearly in mind just what the relation of a neutral nation is to 


1 Arthur Cohen, The Declaration of London, p. 70. ‘ 

2 Secretary of State to Ambassador W. H. Page, Spzcial Supplement to this JOURNAL, 
Vol. 9, p. 1. 

3 Ambassadors Gerard and Penfield to Secretary of State, ibid., 182. 

4 Minister for Foreign Affairs to Ambassador W. H. Page, ibid., 3. 

5 Ibid., 7. 
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states at war. We can do no better than quote a statement by Thomas ` 
Jefferson as Washington’s Secretary of Stare in 1793, in conditions similar in 
many respects to those of 1914, except zhet in 1793 the chief allies of 1914, - 
England and France, were at war with 2ack other. In writing to the Ameri- 
can Minister at London in protest agzinet some of the British measures, 
Jefferson said: 


Reason and usage have establishec that when two:nations go to war, 
those who choose to live in peace ~etain their natural right to pursue 
their agriculture, manufactures, arc other vocations; to carry the prod- 
uce cf their industry, for exchangs, to all nations, belligerent or neutral 
as usual; to go and come freely, without injury or molestation; and in 
short, that the war among others shall be, fcr them, as if it did not exist. 
One zestriction on these neutral riztts has been submitted to by nations 
at peace; that is to say, that of not “armshinz to either party.implements 
merely of war... nor aai whatever to a place blockaded by 
its enemy.’ . i l i l 


Z ` This restriction needs some explanation. To constitute a legal blockade 
Us “Sin the sense in which Jefferson used the word three. things ` were necessary. 


egy eee ne seen wee ee 


First, ‘the blockade had to be affective, that i _is, maintained d by a a sufficient 


number of vessels in n close proximity to the tlockaded ; port or coast line t to 
constitute a real danger of being captured | +0 all vessels seeking ti to. approach 


ias Sa iia E anr ee 


the port i port a cr coast; "second, it bad t te bee ecnfined to ‘the coast of ‘the belliger- 
ent; Ma anc ic third, it | ‘it had to to. operate. against tha citizens ‘of all x ations alike.® 
There were other requirements: but these three conditions were essential. 
~ The phrase “implements merely of waz,” of course, referred to contraband 
+£ “tgoods. ` Commodities have been divided into three classes: first, absolute 
contrabard, or - goods “useful prmarily = fer WAL, e.9.,. arms and ammunition ; 


second, ;__Lon-contraband,. Or those thet cannot be ‘used for war; “and 


third, goods conditionally. contraband which may be used for purposes 
of “peace.c cr war, e.g., foodstuffs. The frst 2annot ; legally ' 10 ‘be ‘supplied ` toa 


belligerent by a neutral, the “penalty 1 pang seizure and confiscation by the ` 
other belligerent. The second elass, the neutral, can always supply except 


to a “plocxaded port. The “third class a meutral can send to the ‘civilian 
population of a "belligerent, ‘but ‘not to the armed ‘forces. The destination 
‘for the use of the latter was, previous ta the Wcrld War, presumed to exist 
when the ship’s papers showed that the z00ds were consigned to the belliger- ` 


6 Secretary of State to Minister Chas. Pinckney, American State Papers, Foreign Rélations, ; 
Vol. 1, 289. 
7 The Meccurius (1798),.1 Rob. 80; alsc The ITaxc4 (1809), 1 Acton, 57: 
8 The Frau Ilsabe (1805), 4 Rob. 52. 
- 3 The Success (1812), 1 Dods. 131. ‘ 3 
1 Ït is ‘often said that contraband trade is not legal but merely subject to risk of seizure 
and confiscation. ‘This, would result in the anomaly of penalizing the exercise of a legal: 
privilege. The writer prefers Professor Moore’s viev that it is illegal because penslisabla. 
See Jobn Bassett Moore, International Law and Some Current Illusions, p. 4. 3 
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ent government, or to a port primarily used as £ naval base as distinguished 
from a commercial port. The correct rule was expressed by Lord Salisbury 
during the Boer War in an oft-quoted statemert. He said: 


Foodstuffs, with a hostile destination, can be considered contraband 
of war only if they are supplies for the enemy forces. It is not sufficient 
that they are capable of being so used; it must be shown that this was 
in fact their destination at the time of seizure. 


The penalty in cases where they were for the armed forces was the same as 
in the first class above. 

‘These rules, it is believed, express the law as it stood when Jefferson made 
the above statement, and it should be noted here that these rules were largely 


the work of one of England’s greatest prize judges, Lord Stowell, during the | 


Napoleonic Wars. But since that period neutrals may be said to have `: 


submitted to one other restriction, during a war, on their freedom of com- 
merce. That was that absolute contraband going immediately to a neutral 
port but destined, ‘ultimately, according to zhe evidence on board the vessel, 
to a belligerent, was subject to seizure before reaching the neutral port. 
This rule was known as the doctrine of continuous voyage because the voyage 
from the country of origin to the belligerent was considered a continuous one. 
This doctrine was first applied in 1761 to the carriage of contraband by the 
English Prize Court,” but the decision seems not to have been followed or 
cited in later cases dealing with this subject. The doctrine was, however, 
applied afterward by the English courts to colonial trade.* It was brought 
into prominence by the United, States Supreme Court during ` the American 
Civil War when the court applied it again to the carriage of absolute contra- 
band. 4 “This use of it was acquiesced in by the British Government and 
was later agreed to by the other nations in the Declaration of London. 
These restrictions were the limit to which neutrals would submit in having 


their commercial privileges curtailed, because two nations chose to settle . 


their differences by war. In other words, the sea was free in time of war a3 
in time of peace to those nations not participating in the war, except for the 
above restrictions. 

Furthermore, there were certain definite rules in the way of court pro- 
cedure by which cases of carriage of contraband goods were tried. In the 
first place, presumptions, in so far as there could be said to be any, were in 
favor of the neutral claimant. The he captor seeking | to confiscate a neutral’s 


1 John Bassett Moore, International Law and Some Current Illusions, p. 28. 


12 The Jesus. For report of the case, see T. D. Waolsey’s article on “Continuous Voyage,” . 


this JOURNAL, Vol. 4, p. 832. 

13 The William (1806), 5 Rob. 383, Also The Essex discussed in The Maria (1805), 5 
Rob. 365. 

14 See The Peterhoff (1866), 5 Wall. 28; also The Sprir.gbok (1866), ibid., 1, although this 
Jatter case was not one primarily of contraband, but of blockade. 
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X property had the burden of proof2* In the second place, the practice of 
| prize courts had ‘been to confine the erideace used to that found on the vessel 
‘itself, that is, the ship’s papers, the bills nf lading, ete., and examination of 

‘ the officers and crew." It was state: b7 one judge that _@ ship had to be 
‘condemned “‘out of her own mouth.” ‘The aim was to make a prize trial 


‘as ‘simple, brief, , and | fair to the newl s possible, and for that reason ‘the 


court refused to embark upon the pre: zarie us and illusive quest : for a mens rea 


on the part of neutral trader, by admitting all sorts of evidence, These . 

rules in regard to court procedure wes > also recognized ¢ and endorsed in the 

London Declaration. 17 With this background, the conduct of the Allied 
Governments in the late war may b> ecasidered. 

g _~ The rules considered above were cesthed to have an important bearing 

a on the war because of the geograpkic ard economic position of Germany. 

She was dependent on her cversees trase for 70% of her imports, which | 

included many essential raw materis.s, as well as foodstuffs.’ She had a 

‘limited seacoast which was approaeasd through the North Sea, but had 





eee 


Allies at once took advantage of shis p2sttDn and set out to destroy her power 
; of endurance by preventing her getirg : upplies through these neutral na- 
tions: As most of Germany’s oversea trade was with the United States, 
they violated rights of American citizers anc practically forced the American 
. Government into the position af defending the cause of all neutrals. The 
` Allies accomplished their object by ivosing two. old institutions of inter- 
: national Taw: blockade, ‘and contrabard; and by) the use. of a new, one—the_ 
war zone. ‘They may be considered im tLe reverse order. 

“Great Britain, being the dominant Dover on the sea, largely determined 
46). the maritime. policy of the Allies, anc, therefore, it is with her interpreta- 
` tion and defense of the policy that we must primarily concern ourselves. 
She began declaring war zones as early es October 3, 1914,8 but the most 
important one was established by prc demation on November oth of that: 

vear. The proclamation declared thas: e: 


-o nary 


The whole North Sea must be sous. Sred a nian area. Within this 


area ; merchant ‘Shipping of al kids, traders of, all _countries, fishing 


uW, E. Hall, International Law, 6ch eL, >- 38. H. W. Briggs, Continuous Voyage, 
p. 158, 159. Authors can be quoted who iak2 -he contrary position, but the authority 
usually cited is Lord Stowell in the Washingt: Facket, 2 Rob. 77, 87, which does not sup- 
port their view. In that case the claimant was > Ertl subject, not a neutral, and was 
said to have to prove ownership. ; 

36 On nature and procedure of prise courts se Thomas Baty and Morgan, War: Its Con- 
duct and Legal Results, Pt. V, Chap. 1. aomas Baty’s, Britain and Sea Law, Chap: IV, 
and “Neglected Fundamentals of Prize Law, ` 3) Yale Law Journal, p. 35; Briggs, op. ĉit., 
Chap. IX. 

17 Arthur Cohen, Declaration of London, Aris. =2 and 35. s a 

aa Memorandum from the British Embassy, shis JOURNAL, Spl. Supp. . Vol. 11; rp. Il. 


contiguous neutral neighbors througa wiom she could get supplies. The | . 
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craft, and ail other vessels will be exposed to the gravest dangers from 
mines whic it has been necessary to lay and from warships searching 
vigilantly right and day for suspicious craft.1° 


After Novembe - 5th, all vessels entering the area would do so “at their own 
peril,” unless tley stopped at a British port and got instructions as to the 
route to fellow. The ambiguity of the wording left it uncertain as to what 
the exact effec? of the measure would be. Nevertheless, neutral vessels 
could not run tae risk of entering the area, and direct trade with Germany 
stopped. Regardless of how it was intended to operate, the fact that by i 
the Allied Governments assumed control over a portion of the high e) 
made it a violation of the age-old principle of the freedom of the seas. 

In contrast t= its attitude toward the similar order of the Central Powers 
of February, 1915, declaring the waters around the British Isles a war-zone, 
the Governmens of the United States seems to have made no protest what- 
ever against thi measure. By thus submitting to a violation of law by one 
side and protesting against the illegal policy of the other, it may well be 
questioned whether the government did nct fail to live up to its professed 
neutrality. This measure, however, would still have left citizens of the 
United States free to send anything except absolute contraband to the 
civilian popula ion of Germany through the neutral states adjacent to her. 
But measures 1ad already been taken, prior to November, to prevent the 
exercise of this “ight. This brings us to the seccnd of the means used to shut. , 
off the oversea: supplies, namely, the treatment of contraband goods. 

This is a sutject of very great importance because it involves vitally the 
interests of neusral nations. If a belligerent could, at will, extend the list of 
contraband | articles, it could abolish neutral trade with its adversary by 
including all ar-icles in the list. As will appear, that i is practically what the 
Allies did; but + was to prevent just ‘such a thing that the nations agreed in 
the London Deriaration upon classified lists of goods that could be treated 
as absolute, ard as ‘‘conditional” contraband.?? Also a “free” list was 
drawn up of tose articles which could never be put in either of the other 
two classes. Furthermore, the subject is important because the great bulk 
of commodities moving in international trade is in the conditional class, and 
any change, in the interest. of belligerents, of the rules of law applicable to 
this class, will seriously affect neutrals. 

The first mez sures taken by the Allies which affected trade with Germany 
were embodied in two English Orders in Council issued August 20, and Oc- 
tober 29, 191474. The first adopted the Declaration of London with three 


19 Memorandum from the British Embassy, this Jovenax, Spl. Supp. Vol. 11, p. 15. 

20 Cohen, op. ci Arts. 22, 24, 28. It should be remembered that the Declaration never 
became legally binding, but it no doubt represented public opinion on the question. Cer- 
tainly the Declarction did not unduly favor neutrals. 

21 For text see -his JournaL, Spl. Supp., Vol. 9, pp. 4 and 14. See similar French and 
Russian measures ibid., pp. 26 and 35, respectively. 
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important modifications. First, new ard enlarged lists both of absolute 

and of conditional contraband artizes were substituted for those of the 

i Declaration; second, the doctrine. of eontinuous voyage was declared: to be 

i applicable to the conditional class; anc thirc, the destination of goods in this 

* class to the belligerent armed forces sould be established “by any sufficient 

evidence.” The order of October 29:h went further and declared that the 

_ destination of goods of the conditions1 dass to the armed forces was- pre- 

t-" sumed to exist if the goods were consigned “to order” in a neutral port, or 

“if the ship’ s papers did not show wha the consignee was, or if they showed 

na consignee in territory belonging toc oecupied by the enemy; and in these 

eases the burden of proof that his goods would not reach the enemy was 
placed on the neutral trader. 

Omitting for the moment tae first mcdification above, let us s consider the 
other changes. The second modification applying the doctrine of continu- 
ous voyage to conditional contraband bcund to a neutral port, was some- 

. thing new, and was, the writer believes, a serious change in the law. As was 
said above, the doctrine had been aprlied to the absolute class, but not to 
the conditional class,” and its use in ~Lis latter case had been strictly for- 
bidden in the London Declaraticn, exe2>t where a country had no seacoast. 
Heretofore, goods of this class going tc a reutral port without evidence of an 
ulterior destination were legally safe; scd the application of the doctrine to 
this class of goods destroyed ctherwise legitimate trade of American citizens 
with Germany and severely hancicapred their trade with such neutral coun- 
tries as Holland, Switzerland, ard the Scandinavian countries. 

The third change, under the order cf August 20th, which admitted all 
kinds of evidence in a prize case, desirovec the simplicity of a prize trial, 

~- and subjected neutrals to long, expensive, and complicated litigation. This 
burden was doubly increased by the second order declaring that the illegal 
destination of cargoes going directly 3+ & meutral port was presumed to exist 
when consigned “to order,” etc., anc placing the burden of proof on the 
_ shipper. After these orders wer2 issued, 2argoes of foodstuffs, which under 
* Lord Stowell were only confiscable wa=n two conditions were present, that is 
‘ when going directly to the belligerent country, and when the ship’s papers 
* showed that they were bound to the gcvernment or to a naval base, could be 
F ` confiscated when. going to a neutral port on any evidence the court deemed 
‘ sufficient. : 
The British courts deced most of Senet cases under these orders, - 
. and it is in their decisions that we find tae most serious innovations in prize 

22 The United States Supreme Court did no: distinguish between applying the doctrine 
to absolute and conditional contrabend It ¢1 net need to, as the goods in question were 
undoubtedly of the former class. A cictum ir The Peterhoff indicated the court would 
apply the doctrine to the conditiona: class if n=zeseary. The opposition which arose at the | 
London Conference over applying it to either sass of goods, and the resulting agreement, 


seem to justify the conclusion that its use in tks absolute class was all that could be said to ` ` 


have been accepted as law. Cf. C. Joha Colacatoz, A Treatise on the Law of Prize; p. 178. , 
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law. The Pree Court, under the late Sir Samuel Evans, at once began 
treating all German ports as bases of military supplies, thus making goods 
of the conditicnal contraband class confiscable when going to any of them. 
Among the most important of these were Hamburg, Stettin, and Lubeck, 
all of which vere great commercial centers. Sir Samuel Evans went so 
far as to say that it was not necessary to name the exact port to which a 
cargo was going. So long as it was a tase of supplies, it did not matter 
whether it war going to Hamburg, Stettin or Lubeck.4 This was a serious 
departure fron. Lord Stowell’s views, for wken a port was a commercial center 
as well as a base of supplies, he would restore the goods. In those cases in 
which he did condemn goods going to a base cf supplies, the exact port was 
named and it was a port used primarily as a base of supplies. 

Of a still mcve serious nature were the methods by which the courts made 
out a voyage to an enemy port. Usually the cargoes were consigned to 
neutral ports 1ear Germany, and by the courts’ interpretation of the order _ 
“admitting ary sufficient evidence” in a case, they established enemy desti- - 
nation in mary cases by mere presumptions drawn from circumstances sur- , 
rounding the transaction. For instance, the proximity of a neutral port 
to enemy terrtory, statistics showing an increase since the outbreak of the 
war in the importation of a particular kind of goods into the port, the scarcity 
of the goods iz question within the Central Pcwers, or the usefulness of the 
goods for war purposes, and a consignment of a cargo “to order” or to a 
“suspicious” consignee, were all damaging facts for a neutral shipper. 
Often the infeences drawn by the court from these facts shifted the burden 
of procf in a wial to the neutral claimant, and his goods were condemned if 
he could not prove by positive evidence that his cargo would not reach the 
enemy.2° Ths was often impossible, as will appear later. Inferences from 
such facts woald lead to condemnation of a cargo even though the govern- 
ment cf the n2utral country to which the goods were going had an embargo 
on the exportation of such goods.27 This was true also in spite of Sir Ed- 
ward Grey’s statement to the American Government that he was satisfied 
with the guarantees offered by these governments.?8 

Other nove. methods were resorted to by the courts and by the govern- 
ments to build up a case against a neutral cargo where the evidence under 
the old rules, which, as will be remembered, required the evidence to come 
from on boari the vessel, was not sufficient for condemnation. Officials 


233 The That (1117), 6 Lloyd, 229; The Kim (1915), 3 Lloyd, 167; Accord: Colombos, op. 
cii, p. 178. 

24 The Kim (1:15), 3 Lloyd, 167, 366. 

235 The Neptunes (1800), 3 Rob. 108; The Jonge Margcretha (1799), 1 Rob. 159; The Nostra 
Signore de Begora (1804), 5 Rob. 97. 

2 The destina.ion in the important case of Te Kim was made out this way. See also 
The Norne, The 7Jrna, footnotes 34 and 46, respectively. 

27 The Louisiaaa (1918), Appealed Cases, 461. 

28 Secretary of State to Ambassador Page, this JOURNAL, Spl. Supp., Vol. 9, pp. 55, 56. 
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of the Allied Governments intercepted zablegram and wireless messages 
between the United States and European neutrals and also searched the 
mails and used the information thus ottamed Bente claimants in the prize 
courts.” 

The courts also began i issuing orders. 2: aiseageny where the evidence to- 
condemn was lacking, requiring a claimant firm to bring all its books and 
correspondence into court to be examired on penalty of confiscation of the 
goods for failure to comply. In some cases is was necessary for the claimant 
to violate the laws of his own country—wlere the laws forbade compliance— 
in order to obey the order of the court; this was held not to excuse him.* 

Also, in applying the doctrine of ecrtmuous voyage to the carriage of 
conditional contraband, the cours inzrinz d further on the law as laid down 
by Lord Stowell. In applying the doctrine to colonial trade, Stowell 
adopted what is known as the “sommer .tcck” test." If a cargo was im- 


` ported into a neutral port to become par of the “common stock” of that 


port, it was immune from confiscation. It is not exactly clear from his 
decisions whether he meant by tae term ectual consumption in the port or 
merely sale there. The latter, however, ssems to the writer to be the more 
reasonable interpretation of his decisions When the Supreme Court of the 
United States took up the doctrine of ecntinuous voyage and applied it to 
the carriage of contraband, it adopted thic same test. It is clear, however, 
that the Supreme Court was using tie term *‘ common stock” to mean merely 
sale in the port. It said so specifically ia the following words: 


It is true that even these zoods i` really intended for sale in tae 
market of Matamoras, would ke fres o° liability: for contraband may be 
transported by neutrals.to a neutral part, if intended to maké part of its 
general stock i in trade. 32 


This seems also to have been Sir Samuel Evans’ own use of the term at first, 
for in The Kim he distinguished between aztual consumption and mere sale 
in a neutral port. In his later dacisions. Lowever, as well as in those of his 
successors on the Prize Court Bench, end ir these of the Judicial Committee 
of the Privy Council, the term was used to-mean actual consumption in the 
neutral port. l 

‘The first case that came before the ccuct in which there was a definite 
decision that sale in a neutral port was rot an importation of the goods into 


` the “common stock” of the country was tkat of The Norne.** In that case 


oranges were shipped by a neutral Spanish scbjest to be sold at public auction 
in Rotterdam. They were seized before sh2y reached Holland and title 


29 The Louisiana (1918), 5 Lloyd, 230; Tre Mareczib? (1916), ibid., 398. 
30 Consul Corfitzon (1917), Appeal Cases, 550. 

31 The Essex, not reported, but discussed in The Varia (1805), 5 Rob. 365. 
32 The Peterhof (1866), 5 Wall. 28. 

3 (1915), 3 Lloyd, 372. 3= (1321), 9 Lloyd, 402. 
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remained in the shipper. The court, then presided over by Sir Henry Duke, 
came to the conclusion that some of the importers (there were several 
involved) intended sending the goods on to Hamburg and because of that 
fact it condemned the cargo. The court admitted, however, that it was 
“ quite clear that these goods if they had reached Rotterdam, might have 
been distributed amongst the artisans and peasantry of Holland.” The 
case went on to the Privy Council, and the Judicial Committee, speaking 
through Lord Parmoor, said that, “their Lordships are unable to hold that 
the mere fact that goods will be offered for sale by auction at the port of 
arrival is in itself conclusive of the innocence of their destination.” Pro- 
fessor Garner has very aptly remarked that ‘‘it is not quite clear, if the sale 
of imported fruit at public auction in a neutral port does not have the effect 
of incorporating it in the common stock, whet would constitute such in- 
corporation.” 3 Here the court was laying down a wholly new principle 
which constituted an impossible burden on the. owner of the goods, for he 
could not, of course, prove the goods would never reach Germany if they 
were sold at public auction to the peasarts of Holland. This ‘common 
stock” test was so far departed from that in one case Sir Samuel Evans de- 
cided that the importation of leather into a neutral country to be worked into 
boots to be sent to Germany was not sufficient incorporation into the ‘‘com- 
mon stock” of the country to protect the cargo.?”? This was also a departure 
from the rule of Lord Stowell that raw materials should be treated more 
leniently than finished products.** 

The case of The Norne represents another novel practice adopted by the 
court, that is, of separating entirely the ultimate destination of the cargo , 
from the intention of the shipper. It was on the ground that the shipper | 
intended sending his goods from a colony to the mother country by way of a 
neutral port, or vice versa, that Lord Stowell applied continuous voyage to 
the colonial trade. Similarly, it was on the theory that the neutral shipper 
intended sending contraband articles through the neutral port to the enemy 
of the Federal Government that the United States Supreme Court applied 
the doctrine to the carriage of contraband. Practically, all that the Supreme 
Court did was to say that when the shipper’s intention of sending contra- . 
band to the enemy was present, the interposition of a neutral port would not 
save the cargo. This was recognized at the London Conference, and Sir 
Edward Grey stated in his instructions to the British delegates to the con- 
ference that the doctrine was applicable only when the transaction was 
“preconceived from the outset.” 3 This extension of the law of contraband 
by the Supreme Court may not have been wise, but.it can be maintained 
with a show of reason that a belligerent should be allowed so to penalize a 
neutral subject attempting to send contraband to his enemy. 

æ (1921), 9 Lloyd, 422, 36 J. W. Garner, Prize Law during the World War, p. 571. 


37 The Balto (1917), 6 Lloyd, 141. 38 The Jonge Margaretha (1799), 1 Rob. 159. 
39 J, B. Scott, The Declaration of London, p. 75. . : 
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This principle, that the shipper mast kave the intention of sending the 
goods on to the belligerent before the 37ar belligerent is privileged to con- 
fiscate them, was recognized by Sir Samuz] Evans in The Kim, although he 
did not feel the intention had to exist at the outset of the voyage. If it was 
formed after the voyage began, it would be sufficient.t? In the case of 
The Louisiana," however, which inve.ved a cargo of fodder stuffs (condi- 
tional contraband) being sent to neuiral Sweden, the Judicial Committee of 
the Privy Council, considering whether tze ultimate destination was to. the 
German Governmert said that, ‘‘it is the-n‘ention of the person who is in a. 
position to control such destination whisk is really material.” In this case - 
the goods were consigned by the shippers : who retained title) to two men in 
Sweden who were censidered by the ecurt to be agents of the enemy govern- 
ment, and the effect of the above statament was to make it the intention of 
these men or of the German Government which really mattered. The goods. 


- were therefore condemned. This wes. Df course, an entirely new rule and. 


a very important ore. 

The same principle was applied i in sae ease of The Noordam, which iol- 
lowed the above case. In The Nocriar- an American firm had sold end 
shipped a cargo of flannelette and dzese goods (absolute contraband by 


- British Order in Council) to S. J. de Vs and Company of Amsterdam. The 


goods were intercepted and placed in che Prize Court, title remaining in the 
American firm. Lord Sterndale admiste: that the American firm was an 
innocent party who had no intention of sending the goods to Germany. 
Yet, he said the destination of the carzo was a question of fact and not de~ ` 
pendent on the intention of the shipper. The question was, he said, “what 
is the destination intended by the persm «ho had control of the goods when 
they arrive?” He found that de Yri23 zod Company had intended sending 
them on to Germany if the cargo hac reached them. Therefore, the goods- 
were condemned. Under this rule nectra_subjects who had no intention of 
sending their goods to the enemy cf Creat Britain had their property 


i confiscated. The severity of such a rule was recognized by the court in 


the last named case, for it said: 


It is hard, I know, upon the chip-ers who are innocent. But un- 
fortunately the exercise of legal -gh+s does from time to time inflict. 
hardships on others, That seems ic Me no reason why I should refrain 
from saying what I think ‘is the 3-25er conclusion to come to in zeperd 
to these goods. 


One may ti ask, Whence came this alleged legal right? According to 


‘the use made of continuous voyzge ky Lcd Stowell and the United States, 


Supreme Court, no occasion ror condemning the goods arose because the 
necessary evil intention on the part af Łe shipper was lacking. i 


. 4 (1915), 3 Lloyd, 370. 4 (1216), £ sba., 230. 42 (1918), ibid., 337. 
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Then, in inte-preting the terms of the Crder in Council of October 29th, 
the courts seem. to have gone futther in encroaching upon neutral rights 
than the Britich Government itself intecced. This order, it will be re- 
membered, stated that enemy destination would be presumed in cases where 
the goods were .:onsigned “to order,” or where the ship’s papers did not show 
who was the coasignee, or where they showed a consignee in territory of the 
enemy; and in these cases the burden of proving innocent destination was 
placed upon the neutral claimant. In expiaining this order to the American 
Government, Sx Edward Grey said the presumption was to arise only when 
there was a corSignee on enemy territory or whrre the ship’s papers “afford 
no information as to the person for whom the goods are intended.” It was 
only reasonable, he said, to regard with suspicion cases where ‘‘the shippers 
of the goods dc not choose to disclose the namə of the individual who is to 
receive them.” $ . 

Neutrals thea began consigning cargoes to named persons, but the courts _ 
began looking Fack of the named individuals in order to ascertain what they . 
termed the “real” consignee. Thus in The Louisiana, discussed above, the 
cargo was cons. gned to E. Klingener and W., Fritsch of Sweden. It would 
hardly be said that in this case the shippers did not choose to disclose the 
name of the individuals who were to receive the goods. But the court 
decided that trese men were agents of the German Government and not the 
“real” consigree. It, therefore, condemred the cargo. In this decision 
the court mad: some other important pronouncements. It defined a con- 
signee as “some person other than the consignor to whom the consignor 
paris with the zeal control of the goods.” Ther later on it said that with this 
interpretation ~“ merchants in a neutral country could without risking the 
condemnation of their goods, consign them for discharge in the ports of 
another neutra! country to order of the buyer or others to whom the principal 
in the ordinary course of business finally transfers the control of the goods.” 
“They are not concerned to inquire,” the court said, “how such buyers or 
other persons ntend to deal with the goods after delivery. No intention 
on the part of she latter to forward the goods to the enemy government will 
render the goods liable to condemnation.” 4 This statement would seem to 
be clear exeep~ as to the degree of control which the court would require to 
be in the hancs of a consignee ir. order to prctect a cargo. Following the 
above case care several others in which the court interpreted the statement. 
A consideraticn of these cases shows that the court practically abandoned 
the element o control in its definition of consignee, and also contrary to 

.the above statament, did concerr. itself with the intention of the individual 
who was to reseive the goods. In one case,“ a Swedish consignee of a cargo 
of coffee (concitional contraband) did ecrvinee the Privy Council that he 

43 Secretary of State for Foreign Affairs to Ambassador W. H. Page, this JOURNAL, Spl. 
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had bought and received title to the gcode ind they were released, although 
the decision of Sir Samuel Evans had tc Fe reversed. l 

Following this case, came The Urna, ix which a New York firm shipped 
a cargo of dried prunes to Copenhagen tc «re Alfred Hansen, a business man 
who was to sell them in Denmark. Hanscn had advanced against the goods 
70% of their value and, as a practical mater, of course, would have control 
of them when they reached him. There vss no evidence that the claimant, 
the American firm, intended thet the ezgo be sent to Germany, and the 
court itself said that there was “no evidarcs tc suggest that Alfred’ Hansen- 
did not act throughout in an àcncrakle and straightforward _ manner.’ 
The court admitted that the case had zaas it a great deal of difficulty, yet 
it condemned the cargo on the ground thsi she claimant (the American 
firm) had not discharged the burden cf >xo~ing innocent destination which 
had been placed upon it by statisties irtrodicec. by the government showing 
a great increase since the beginning of zh vr in the amount of dried prunes 
imported into Denmark. This was ecnzidered to create a presumption 
that this cargo would be sent to Germary snd, because the claimant could 
not prove it would not, the goods were ccoterared. Obviously, if the goods 
were sold in Denmark the claimant covlc 10t prove they would never be 
sent to Germany. The decision was affirmed Ly the Judicial Committee of 
the Privy Council which merely ga‘d, rega-Ging the element of control, that 
there was no evidence “that there was wry especial arrangement that he 
(Hansen) would not be subject to the Jirestion of the appellants in making 
sales or that the appellants might not “rm time to time determine their 
(the goods’) ultimate destination.” . Th decision reises the question as to 
what: was the force of the statement qued ebove to the effect that the 
court was not interested in how the buy2s Dr “other persons’ ’ intended to 
deal with the goods after delivery. 

The next case which came kefore the scart was The Orange Nassau,“ in 
which there were several parcels of goods geiag to Rotterdam and consigned, 
for a number of different firms, to the Nesberland Overseas Trust, a semi- 
official body which had given guarantees th -t goods consigned to it would not 
reach Germany. One portion was for the Rottardamsche Bank, which had 
advanced against the goods a certain 22r c=rt of their value, and was to sell 
them in Holland. Regarding the elemen:. cf zortrol, the court said the trust 
would have received the goods in the same capacity as would the bank had 
the cargo been consigned directly to it (wack of course defeated the purpose 
of the trust). Turning then to tke control-which the bank would have had, 
the court said that, although it would noz sy taat the bank was to sell the 
` goods “subject to the control of the shipper” yet that they (the bank) would 
hold the goods “under a power o= sale giv-r to them in order to repay ad- 
vances and they had to account to the stip rers for any balance which they. 
had received.” This portion of the carga ~us, sherefore, condemned. — 

“48 (1919), 4 Lloyd, 104. (2919) 9 Licyl, 230. 
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The most important part of the decision was that regarding another por- 
tion which was for the bankers, Hooft and Company, who had likewise ad- 
vanced a part of the value. There was also said to be a contract of purchase 
and sale. The court at first said it did not know whether there was really 
a purchase by Hooft and Company, but later on in the decision admitted that 
the company did buy a portion of the cargo before seizure and another part 
after seizure. Obviously under those circumstances the company would 
have had control of the goods, had they arrived, in the same way as the con- 
signee in The Kronprinzessin Victoria, cited akove. But the court looked 
into the history of Hooft and Company and found that it had been fined by 
the trust on a previous occasion for sending goods to Germany in violation 
of its contract with the trust. It was, therefore, a company “to be rather 
suspect in this matter,” and, there being the customary statistical case 
against the shipment, as in The U-na, the court felt there was a prima facie 
case made out against the claimant. As tais case had not been disproved 
by the claimant, the goods were condemned. 

These decisions left the neutrel traders in a quandary. They at first 
consigned their goods “to order,” but that created a presumption of enemy 
destination. Then Sir Edward Grey said the presumption of enemy destina- 
tion would arise only in cases where no consignee was named. But in The 
Lousiana the goods were consign2d to two men in Sweden and the court 
nullified the effect of Grey’s statement by holding that these consignees were 
not the “real” ones. It must, the court said, be a consignee who had con- 
trol, but his intention of sending the goods to Germany would not matter. 
Then came The Urna, The Orange Nassau, and The Noordam, in which the 
consignees had a control; yet incentions were looked into and the goods 
condemned. In The Louisiana is was sufiicient, in order to condemn the 
cargo, to hold that the consignees were not the “real” ones and thus had not 
control; in the latter cases more was necessary, and the court supplied this 
by looking at the intention of the consignee and at circumstances surrounding, 
the transactions. Such varying decisions of the courts leave them open to 
the suspicion that they were permitting ‘‘the exigencies” in which the Allies 
found themselves to influence their conclusions. 

These interpretations of the law made by the Orders in Council and the 
court decisions, destroyed, as a practical matter, the distinction between the 
two classes of contraband goods, end all but stopped the trade of the United 
States with the neutral countries adjacent to Germany, as well as with Ger- 
many. Having made these chan: ges, all that was now necessary to increase 
the economic pressure on the Central Powers was to enlarge the contraband 
list. 

“This brings us back to the first modification mentioned above, which was 
to substitute new lists of absoluta and corditional contraband for those of 
the Declaration of London. As will be remembered, this was done August 
20,1914. After that the Allies assumed the privilege of placing in the con- 
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' trabiind list any coramodity, the want? which would handicap their enemy. 
‘Eyery few weeks new lists appeared. ‘ioods were shifted from the free list 


of-the London Declaration to she eoaditicnal list, and from the latter to. 
the absolute list, until April 13, 1916, vnen the British Foreign Office issued 
a White Paper publicly abolishing tke distinction between the two classes. 
it menta quoting. It stated that ` 


ve The circumstances of the present var aze'so peculiar that His Majesiy’s 


Government considers thas for 4 practical purposes the distinction 
between the two classes of contzeband has’ ceased to have any value. . 
So large a proportion of the inha>fants of the enemy country are tak- 
ing part, directly or indirectly, ix<he war that no real distinction can 
now be drawn between the arm forces and the civilian population. 
Similarly, the enemy governmen> tas taken control . . . of practically 
all the articles in the list of condifisaal contraband, so that they are now 
available for government use. £c long es these exceptional conditions - 
continue, our belligerent rights “i-k respect to the two kinds of contra- 
band are the same and our trea*=rent of them must be identical.** 


Obviously the privilege of declaring jast anything contraband of war and -. 
thereby obtaining the privilege of restreting neutral trade cannot legally be © 
assumed by any nation or group of rations. That would be assuming the. 
privilege of legislating for the family > nations, which, of course, could not 
be admitted. The treatment, therefore, of foodstuffs as absolute contraband 


cannot be regarded as other than a vclation of the law of nations. I: ‘is ` 


interesting to note that the argumens used in the White Paper quoted. 
above, and used alsa by Sir Edward Grov with the American Government in 
defense of the policy, are almost ideasieal with those used by the British 
Government in 1793 “ in defending a stuilar policy of preventing American 
citizens from‘ sending foodstuffs to 3zance. In both periods the enemy 
(France in 1798, anc Germany in 1915) -was said to have adopted “ peculiar” 
and “unusual” methods of warfare by fre governments having taken control 


: of the food supply and by having arred the whole laboring class. These 
` arguments were probably as valid in ore period as the other, but were used 


i with much a success in 1916. 


48 This JOURNAL, Spl. Supp., Vol. 10, p 52. 
4 In writing to Secretary Jefferson defendin:: the British policy of treating foodstuffs as 
contraband, Ambassador Hammond seid: ‘“—Te actual situation of France is notoriously 


_ such as to lead'to the employing of this:mode 9. ‘distressing her by the joint operation of the - 


different Powers engaged in the war; and thex=:soning.which in these authors apply ta ell 
eases of this sort, is certainly much more, asppkeble tc the present case in which the distress . 
tesults from the unusual mode of war emplcy=4 by the enemy himself, in having armed 
almost the whole laboring class of the Frensa-ration; . . . but this reason is most ofall , 
applicable to the circumstances of a trade, wH- is now in a great measure entirely carried 
.on by the actually ruling party in Frence ilaci, and which is, therefore, no longer to be 
regarded as a mere mercantile speculation: of i»cividua‘s but as an immediate operation of 
the very persons who have declared war, and ==mnow carrying it on against Great Britain.” 
‘Ambassador Hammond to Secretary of State J-ferson, 1 Am. St. Papers, For. Rel.,.240. 
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Sir Edward Grey did advance the new argument that the use of steam 
made it so easy for an enemy to get supplies through his neutral neighbors 
‘that the changing of the old rules so meet new conditions was necessary.*® 
This does not explain the fact, however, that the influence of steam could be 
-foreseen in 1908 when Sir Edward Grey himself, as Foreign Minister, in- 
structed the British delegates to the London Naval Conference and insisted 
.on maintaining the old rules in regard to biockade and contraband. 

The discussion of the subject of contraband was not prolonged in 1915, for 
ithe attention of the two governmants was soon directed to the so-called 
“blockade” measures of the Allies, of March 11, 1915. This brings us to the 
third topic, blockade. ~ 

Blockade, in the sense in which Jefferson used the term in the quotation at 
the beginning of this article, was noz used byy the Allies except in some rather 
unimportant cases. However, in alleged retaliation for the Germar. war- 
zone of February, 1915, they issued the so-called blockade measure of March 
11, 1915. Judged by the legal requirements, as stated above, it was not a 
blockade at all. Sir Samuel Evans himself characterized it as a blockade 
„only “fór political and journalistic purposes.” It violated the three funda- 
mentals of a blockade, as was pointed out by the American Secretary of 
State,” because it was not maintained at clcse range; it stopped vessels going 
to neutral ports; and it left the German ports of the Baltic open to the 
Scandinavian countries, while they were closed to other Powers. The order 
provided for the seizure and detent:on of ali vessels sailing to a German port 
-or to a neutral port with goods destined to Germany, or with goods belonging 
to the enemy; or sailing from a German or neutral port with enemy goods or 
goods of enemy origin. The cargoes were not to be confiscated as in cases 
-of legal blockade, but were to be disposed of by the Prize Court, if not requi- 
sitioned by the government, under certain regulations, The Order in 
Council did not use the term blozkade, but Sir Edward Grey called the 
policy thus inaugurated “measures of blockade” in defending the order to 
the American Government. Up to this date, hawever, in respect to block- 
.ade, the Allies were ostensibly following the London Declaration, which 
maintained the old rules regarding it. The object of the order was to cripple 
-Germany by preventing all goods zeaching or leaving her even throuzh her 
contiguous neighbors. This could not be done’ by any legal mezhod; so a 
new measure was devised which would serv2 the, purpose, although it greatly 
infringed upon the rights of neutrels. This measure went farther than the 
fantastic pretensions of the belligerents during the Napoleonic Wars, or the 
war measures of the seventeenth century. In those periods neutrals were 
-denied only the right of trading with belligerents, ‘but in this case they were 


50 Ambassador Page to Secretary of Stase, this Jocxnat, Spl. Supp., Vol. 9, p. 68. 

51 J. B. Moore, Principles of American Diplomacy, p. 73, footnote. 

& Secretary of State to Ambassador W. H. Page, this Jcurnat, Spl. Supp., Vol. 19, p. 75. 
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denied their legal privilege 3f trading with neutrals adjacent to the bel- 
ligerent. ` 

The illegality of the iho measur2 was practically admitted by the 
British Prime Minister, Mr. Ascquiba, ic the House of Commons, in an- 
nouncing it. He said, “In dealing with a enemy who has thrown off all the 
restraints of law and humanity we ar2 not going to allow our efforts to be 
strangled by a network of juricical nicstes.”’** Just as Germany justified 


' her submarine policy by the Allies’ acl-c>, the latter justified further viola- 
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tions of law by Germany’s conduct, and 30 the “vicious circle” continued. 
On March 30, 1915, Secretary Bryan, n protesting the measure, said that 
it would, “ were its provisions to be actua_y carried into effect as they stend, . 
constitute a practical assertion of urlinied belligerent rights over neutral 
commerce . . . and an almost unquetiiae1 denial of the sovereign rights of 


‘the nations at peace.” 5 Its provis-ors were carried into effect from the 


first, and the American note was not ars~ered for nearly four months. On 
July 25th, at the time when public semtiment in the United States was at a 
high pitch against Germany over the smking of The Lusitania, Sir Edward 
Grey sent his reply. He defended te measure on two grounds: first, as 
within the “ principle” of blockade; s24 s=cond, as justifiable as a retaliatory 
measure against Germany’s illegal pclicy.** 

His first defense he undertook z0 35:acn by saying it was a fundamental 
principle of international law that a ball gerent could “by means of blockade 

. cut off by effective meazs the sesbcr—e commerce of his enemy.” With 
this premise he reasoned that beceuse Germany had neutral neighbors 
through whom she could get supplies, is wes necessary to change the old rules 
of blockade to meet these “new ’ son liticas, and that therefore the measure 
was within the “principle” of blocksde. In the first place, it may be ob- 
served that such a premise could hazd-y be admitted. To say that a bel- © 
ligerent could “by means of blockade c_t off by effective means the sea- 
borne commerce of his enemy” woud destroy the purpose of the rules of 
blockade, because then the means corsi Jered effective would vary according 
to circumstances. The fact that surpiics would reach Germany by land 
transportation would not legally entizE the Allies to change the rules of 
blockade. At least it would not unde- =h2 decisions of Lord Stowell, for he 
said so specifically.57 Nor would it veces the decision of the United States 
Supreme Court in The Peterhof. considəred previously. 

In the second place, a large part of zhe irade interfered with was not 
“‘seaborne trade of the enemy” in any correcs sense. Much of it was going 
to citizens of neutral countries with 29 dasitive evidence of a destination 
elsewhere. The enemy as yet had hed ro 2cnnection with it, and it was only 

š Quoted in Briggs, op. cit, 12 
55 Secretary of State to Ambassador Page, tais JOURNAL, Spl. Supp., Vol. 9, p. 116. 
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by presumptions drawn from trade statistics and other extraneous and 
hitherto unusable sources that an enemy destination could be circumstan- 
tially inferred. 


` Sir Edward Grey’s defense of the mezsure as retaliation against the. 


enemy for his illegal conduct is belleved by the writer to be no more tenable. 
He was supported in his positior, however, by the English Prize Court 
under Sir Samuel Evans and by th2 Judicial Committee of the Privy Council 
on appeal in the cases of The Stiystae and The Leonora* The essence of 
Sir Edward Grey’s argument and of the courts’ decisions was that if the 
conduct of the enemy was such as to justify retaliation against him, then any 
inconveniences to neutrals resulting from the retaliatory measures were un- 
avoidable. The seriousness of such a position lay in the fact that this made 
the belligerent who issued the rezaliatory orders the judge as to when re- 
taliation against his opponent was justified and also the judge as to how far 
he could encroach upon the rights of neutrals. Obviously neutrals could not 
accept such a doctrine, and it is safe to say that they had never accepted it. 
An examination of the decisions im the above-mentioned cases reveals a sur- 
prisingly feeble foundation for suca sweeping decisions. They were based on 
the opinions of statesmen and on statements of Lord Stowell concerning the 
legality of the retaliatory orders >f Great Britain of 1806-1807 during the 
war with Napoleon. 

The statements of Lord Stowe!l on which the courts relied were dicta in 
the cases of The Snipe and The Foex. The fact that they were dicta weak- 
ened their force, but opinions cf Lord Stowell expressed in Parliament 
showed that he did not consider the measures as within the established law 
of nations, but as beyond it. In discussing the measures and in speaking of 
the observance of the law of nations, ke seid: “If, however, your enemy will 
not be bound by it, I do think that you have no other resort but that of going 
back to first principles ard looking to self-preservation.” °° 

Regarding the opinion of statesmen, it should be remembered that the 
American Government never corceded the legality of those measures nor 
was there anything approaching unanimity among British authorities as to 
their legality. According to the American Secretary of State Madison, 
speaking for the American Goverrmert, there were two conditions necessary 
before a belligerent could retaliate upon its adversary by a measure which 
operated through neutrals as those of 1806 and of 1915 both did. The con- 
ditions were: first, that the adversary had struck at it illegally through a 
neutral; and second, that the neutral had acquiesced, and thus had become a 
party to the unlawful act. This positicn Madison characterized as “the 
language of common sense and clearest equity.” He was supported in this 


58 The Stigstad (1915), 5 Lloyd, 373; appealed 5 <bid., 386; The Leonora (1918), 7 ibid., 262. 
59 Edward, 311, and 2 Roscoe, 61, respectively, 
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position by some of the greatest minds in England, among-them Sir Robert 
Phillimore,* one of the successors of Loze Stowell as President of the Prize 
Court,.and by the great Lord Erskins.® If we apply Madison’s test to the 
Allies’ measure of 1915, its Megality caanst be questioned. In the. first 
place, when the measure was firs; issued. zhe German submarine policy was 
directed only at Allied shipping. Seeond, the United States had, of course, 
not acquiesced but had actually. protestəd before it had suffered by the 
German policy. It may be maintaimec that Madison’s legal view of re- 
taliation had not been accepted, and it is true that the position of-retaliation 
was by no means clear. ` But it can ke argued with much greater force that 

. retaliation as applied by the courzs duriaz the World. War and as used by Sir 
Edward Grey had not become part of zz: epted law. The great objection to 
Sir Edward Grey’s interpretation of the frm is that it will inevitably lead to 
chaos and :confusion, because in every war of any magnitude belligerent 
nations can always be relied upon to finc excuses for extreme measures.: In 
fact the doctrine that belligersnis car. pidge to what extent neutrals may 
trade with each other when carriad to it: Logical conclusion will, as it did in 
the case of the United States during tae Vorld War, render the neutrality of 
g state impossible. 

-To return to the diplomatic corresporcence, Mr. Lansing replied to the 
note of Sir Edward Grey in what is bela zed te be the most creditable docu- 
ment issuing from the American State Department during the entire period. 
He siated in clear language anc proved ky irrefutable arguments that the - 
Allies’ measure was ‘‘ineffectiva, illegel aad indefensible,” and declared that 
the United States Government 3 

must insist that the relations bet-v2en it sia His Majesty’ s Govdne 
“ment, be governed, not by a pol-cr o? expediency, but by those estab- 
lished rules of international concuy pen which’Great Britain in the 


past has held the United States to account when the latter was a bel- 
ligerent engaged in a struggle for zatjonal existence. 


He closed. by saying that ‘‘the tasx of shaxrpicning the rights of neutrals, the 
Government of the United Staves unhesitatingly”’ assumed and to that task 
would ‘devote its energies.” * 

It did not carry out the intention thts expressed, however, and the viola- 
tions increased. In July, 191€, cccurrad the Maritime Rights Order which 
abolished -the Declaration of London entirely and tightened up the restric- 
tions applied prior to that date. Then, m alleged retaliation for Germany’s 
unrestricted submarine policy, n ordaz was issued in February, 1917,* 
supplementary to that of March 11, 191&, which applied the penalty of con- 
fiscation to any vessel found at sea unde? practically the same conditions for- 


2 Sir Robert Phillimore, International Law. yal. 3, p. 312. 
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bidden in theorder of March 11th, urless the vessel called at an Allied port. 
In that case, only the cargo was zonfiscatec. This was going to an unprece- 
dented extreme in asserting authority over neutral commerce. The penalty 
was now coniscation for engaging in trade which had hitherto been legal. 
In line with this policy of preventing supplies from reaching Germany 


through the r2uiral countries on her border, the Allies established a system of ` : 
rationing by which they permitted these neutral countries to import only , 


what they thamselves needed, aad forced them, under threat cf starvation, 
to prohibit ¿heir merchants from dealing with Germans. Even neutral 
countries on the American continent were seriously handicapped by the 
Allied “black-list,” which was designed to prevent. any Allied subject doing 
business with anyone anywhere who had dene business with the enemy 
disadvantageously to the Allies.* 


There is ore other phase of the maritime warfare of ats Allies that deserves . 


mention. Taat is the policy they applied in regard to visit and search. In 
carrying out the rules of law relative to contraband, it has been an ac- 
knowledged -ight ‘of “belligerent to visit neutral ships on the high seas in 
order to ascertain whether or rot they had contraband on-board.. There 
were rather” definite rulés as to how this privilege was to- be exercised. A 
cardinal pritciple was that the vessel be put to as little inconvenience as 
possible. Ske was not to be required to deviate from her course; the evidence 
as to her cargo was to be confined to the papers on board and the examination 
of the crew; end the search was rot to constitute a breaking of the bulk of the 
cargo. In ozher words, search was little mcre than examining the bills of 
lading and o-her papers of of the ship. Upon this evidence-the captor was to 
make 1 up his mind whether or not he could make out a case ‘against her in a 
prize | court. W hen he brought her in, his government assumed the risk for 
her detentior. in case it failed tc prove i the goods y were contraband. 67 

“Soon aftérthe outbreak of the war in 1914, the Allies began taking neutral 


vessels into port and detaining taem while a case was “got up” against them . 
with the aid of expansive contrebané lists, rummaging of their cargoes, and : 


“by the use of all sorts of extraneous evidence. In the first protest of Secre- 
tary Bryan n December, 1914, while admitting the British right to visit 
and search merchant vessels at sea, he said, ‘‘this government cannot with- 
out protest permit American ships or cargoes’ to be taken into British. ports 
and there ‘detained for the purpose of searching generally for evidence of 
contraband, >r upon presumptions created by special municipal enactments 
which are clearly at variance’ with international law and practice.” 6 


. © Maurice P_rmelee, Blockade and Sea Power, Chaps. 5, 6, and 18. Also Ambassador 
Page to Secret :ry of State, 10 ibid., >. 111. Seeretery of State to Ambessador Page, 10 
ibid., p. 148. ; 

57 See Thomas Baty, “Neglected Fumdamentals of Prize Law,” 30 Yale Law Journal, p. 35; 
H. W. Briggs, Continuous Voyage, p. 151, for a consideration of subject of search and seizure. 
68 Secretary Bryan to Ambassador Fage, this JOURNAL, Spl. Supp., Vol. 9, p. 58. 
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Secretary Lansing made a similar protest in his note of October 21, 1915, 
when, in referring to the detention of United States.vessels and cargoes under 
the orders of August 20, October 29, 1914 and March 11, 1915, he said: “In . 
practice these detentions have not been miformly' based on proofs obtained ' 

at the time of seizure, but many vesse have been cetained while search 


` was made for eviderce of the contraband character of the cargoes or of an 


= 


aetna ee 


intention to evade the non-intercourse mecsure.” 6 To these complaints 
Sir Edward Grey reiterated the former azgumənts that new conditions had 
made «, change of old rules necessary. The size and seaworthiness of the 
modern merchantman: enabled it zo pursue its voyage under all kinds of 
weather, and so they were often encoumser2d under conditions that made 
the boarding of them dangerous, or the launshing of a boat impossible. © He 
went on to say that contraband was beirg smuggled in bales of cotton, ete., 
and that it was necessary to bring vessals =o port for examinations. The 
difficulty of looking cver a liner’s papars & very little greater than in the case- 


` of the old merchant vessel. If she is encouatered at sea in rough weather, 


the cruiser could follow until quiet waters were reached. This is virtually 
what is done in bringing her to port. 'IZr. Thomas Baty, a compatriot of ` 
Sir Edward Grey’s, has probably given tte proper reason why neutral-ves- 
sels were brought to port to be searched yhen he said it was “for the better - 
collection of evidence (including its collectior by unauthorized and i improper 
rummaging) ; vulgarly, for getting up of a 2ase.” 7° 

In addition to this illegal annoyance, =e British Government PETE 
to Secretary Lansing’s note of October 21, 19.5, went further in imposing 
hardships.on neutral vessels. It stated that the vessels which were “ brought 
in for examination prior to. prize proseedirgs ere released only upon condition 
that cost and expense incurred in the couzse of such unwarranted procedure, 
such as pilotage, wharfage, harbor cuss, ete., be paid by the claimants or on` 
condition that they sign a waiver cf their ane to: bring subsequent clainis. 
against the British Government for tkese exactions.” 7! These charges 
were virtually admitted ” by Grey with s promise not to require such in the 
future. -But American vessels continued to ke taken into port and-there de- 
tained for long periods with their expense running, while searches were made 
by illegal methods for evidence of contrazand. 

By the methods discussed above, the Adlies practically abolished neutral 


- rights and forbade neutrals to trade with enycne except themselves and their 


friends. Space will not permit a dstailes consideration of the importance 


_of these interpretations of the law ror th= arguments used to justify them. 


Some of the implications of these interpr=tations have been indicated. As 
to the argnments used in defense of the pclicy, is would seem to be sufficient 


<^ +69 Secretary of State to Ambassador Page, this CcURVAL, Spl. Supp., Vol. 10, p. 74. 
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to say that it was only by appealing to “general principles” or the “new” 

.and “peculiar” conditions that the pclicy was defended. An appeal to 
general principles invariably leads to coniusion in any discussion, because 
it draws the discussion from concrete rules into a field of abstractions. It 
was exactly this that Sir Edward Grey resorted to in defense o his policy, 
because the Allies’ measures were clearly at variance with established inter- 
national law. 

Nor does the writer feel that the new and peciar conditions justified such 
radical changes in the law. As has been pointed out, this argument is a 
very old one. It is not new for warring nations to regulate the food supply, 
and it is more important in the days of adroplanes, poison gas, bombs and 
submarines to preserve the distinction between combatants and non- 
combatants than ever before. If the legal diszinction is once destroyed, there 
is no longer any protection for women and children from indiscriminate 
killing. The civilian working in a factory during modern wars does, of 
course, have an important bearing on the outcome of the war. but so did 
the peasant working in the field during the wars of Napoleon. Obviously a 
sense of relativity must be kept in mind, and the tendency seems to be to 
overemphasize greatly the importance cf new conditions. 

Today the law governing the use of the sea in time of war is <n a state of 
unprecedented confusion and chaos. E a war occurred today.: a belligerent 
could with Allied precedent justify : almost any conceivable practice. It is 
generally admitted that this question. of the freedom of the seas underlies 
the ‘difference between the British end American Governments in regard to 
cruisers. And it is to be regretted that ‘this question is not also to be taken 
up and settled at the forthcoming arrnaments conference. If the two govern- 
ments are going to maintain navies on a basis of combatant parity, it would 
seem to be the part of statesmanship to agree upon the rules by which these 
navies are to be used in case of war. 


re, 
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IMMUNITY OF NEUTRAL SZA-EDEND COMMERCE 


Since the publication in the October nun ber of this Journau.of an edi- 
torial comment on the radical departure dy tue present Labor Government of 
Great Britain from the traditional Sritish policy on the venerable issue þe- 
tween the Freedom of the Seas and Control o ‘thé Seas, two notable contribu- 
tions have been made to the discussion. One of these contributions is 
President Hoover’s suggestion, in his zecext Armistice Day speech, that 
neutral vessels “laden solely with osd cupp ies” for the civilian population 
in belligerent countries should be immune srom interference by belligerent 
forces. The other suggestion is contained -n the British “White Paper,” 
prepared in the Foreign Office end recently published with the approval of 
the present British Government, and is in efect that che issue between- sea 
control and sea freedom has been resolve 1 im “avor of the former by reason of ` 
the League ‘Covenant and the Kellogg Feece Pact. Although neither- of 
these suggestions is addressed to ary other government for concurrence or 
action, and President Hoover expressly szare- as to his suggestion that it was 
not made'as “a governmental propos:tiom to ny nation,” they both emanate 
from high governmental authority and ratu-ally haye attracted mideapioad 
comment and discussion. 

President Hoover’s‘suggestion is kased ir part upon the PPE suc- 
cess of his own personal efforts in delirericg food supplies. to-the civilian 
population in Belgium during the V/orld "Vr. He cizes this experience as 
evidence of the practicability of the idea, ard points cut that “the Belgian 
Relief Commission delivered more thar. two thousand ship loads of food 
through two rings of blockade and did it under neutra- guarantees continu- 
ously during the whole World War.” Ir adcition to the high moral purpose 
of eliminating starvasion as a weapcr of warfere, his suggestion also embodies 
the political purpose of removing one oi tac impelling causes of increasing 
naval armaments and military allianres, Dezause, as stated by him, “the fear 
of an interruption in sea-borne fool supplies has powerfully tended toward 
naval development in’ both importing nJ 2xporting nations. In all im- 
portant wars of recent years to cut cH or pzose2t such supplies has formed a 
large element in the strategy of ell combasaats.” He adds: “The protection 
of food movements in time of war would coustitute a most important con-- 
tribution to the rights of all parties, wketh:r neutrals or belligerents, and 
would greatly tend toward lessening the pressure for naval strength- Food 
stuffs comprise about twenty-five per cens cf she commerce of the world, but 
would constitute a much more importart pcrtion of the trade likely to be- 
interfered with by blockade.” Presiden; Hcover accordingly expresses the 
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belief that the suggestion, if-adopted, “would act as a Preventive as well as a 
limitation of war.’ 

In aid of its practicability, the suggestion also embodies the idea that food 
supply vessels should be placed on the same footing as hospital ships, as to 
which the 10th Convention adopted: at the Second Be Conference, in — 
1907, provides, in Article III: 


Hospital ships, equipped wholly or in part at the expense of’ private 
individuals or officially recognized societies of neutral countries, shall 
.be respected and exempt from capture, on condition that they are 
-placed under the control of one of the belligerents, with the previous 
consent of their own. government and with the authorization of the 
belligerent himself, and that the latter has notified their name to his 
adversary at the commencement of or during hostilities, and in any 
cage, before they are employed. 


This article replies a similar. article in the PRN convention 
adopted at the First Hague Conference in 1899 as to all Powers ratifying the 
new convention. . The provisions of the earlier convention remain -n force as 
to Powers which. ratified it but did not ratify the later convention. In the 
earlier convention hospital ships supplied from neutral sources were not re- 
quired to be placed under the control of any of the belligerents. 

In order to harmonize President Hoover's suggestion with the cbligations 
imposed upon-the members of the League of Nations by Article 16 of the 
League Covenant, it is necessary to read into it the condition thet it is not 
intended to sanction furnishing food supplies to a belligerent country which 
has been declared by the League to be a covenant-breaker, and against 
which the League has declared an economic blockade. Article 16 of the 
Covenant declares that any member of the League, which resorts to war in . 
disregard of its covenants, shall “ipso facto be deemed to have committed an 
act of war against all other members o- the League, which hereby undertake 
immediately to subject it to the severance of ali trade or financia- relations, ' 
the prohibition of all intercourse between their nationals and the nationals 
of the Covenant-breaking State, and the prevention of all financial, com- 
mercial or personal intercourse between the nationals of the Covenant- . 
breaking State and the nationals cf-any other State, whether a Member of the. 
League or not.” In that situation the League members woulc be under 
obligation to, prevent all intercourse thus prohibited between the Covenant- . 
breaking State and the United States, although not a member of the League. 

It-is, of course, possible that the League members would be willing to 
except from the prohibitions of this article the supplying of food to the civil- 
ian population of a Covenant-breaking State, if starvation was the alter- 
native, but such an exception would require a new agreement by tte members 
of the League amending Article 16 of the Covenant to that extert. On the 
other hand, it is also possible that some of the members of the League might 
maintain that the purpose of Article 16 was to prevent war, and that the 
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benefits resulting from mitigating the hardships of war would be over-. 
balanced by the evils resultirg from tze prolongation of the war through ` 
furnishing food supplies to beligeren- countries. Moreover, it must be 
“noted that the question of fesd-ng the civilian population in territory oc- 
cupied by an invading army, as -n the case of Belgium, is a different matter 
from feeding the civilian population in a belligerent country, where, under 
modern war conditions, the entire resouz¢es cf a country are requisitioned for. 
war service, and the civilian populaticn would not, strictly speaking, be 
non-combatants as they were ir Belgiu during German occupation. 

The British White Paper apparently È designed primarily to. justify to the 
British people the adherence by the E-itish Government to the so-called ` 
Optional Clause in the Statute of the Permanent Court of International. 
Justice. The. nations adhering to this Optional. Clause declare that “they 
recognize as compulsory, ipso facto and without special agreement, in rela- 
tion to any other Member or State accepting the same obligation, the juris- . 
diction of the Court in all or any of the Aasses of legal disputes concerning”’- 
certain specified justiciable questions, namely: (a) the interpretation of a 
treaty; (b) any question of internations. lav; (c) the existence of any fact 
which, if established, would ccnstitute 2 breach of an international obliga- 
tion; (d) -the nature or extent of the reparation to be made for the breooh of 
an international obligation. 

Apparently the compelling rseson for adhering to the Optional Clause at, 
this time is that the Kellogg Peace Paci toes not provide any machinery for 
the pacific settlement of dispuċes, and tze British Gcvernment consider the 
signature of the Optional Clause as a log-cal consequence of the acceptance 
of the Peace Pact, because, “if the Pact ef Peace is to be made fully effec- . 
. tive, it seems necessary that the legal reaune‘ation of-war should be accom- 
. panied ‘by definite acts providing mechirery for the peaceful. settlement of. 
disputes.” r, 

The White Paper, recognizing that Eritish publie opinion “is naturally’ ‘ 
sensitive as regards any action which might be considered as unduly limiting ` 
the exercise of British sea power in time c war,” then takes up, and explains 
the views of the British Government on ~he question: “Whether the signa- 
ture of the Optional Clause would, by exposing the legitimacy of British 
_ belligerent action at sea to the decision of an Pitera toriak court, hamper the.’ 
operations of the British navy in time of var.” On this point the conclusion 
is announced that the question can hav= no practical importance. because ` 
no nations which are members of the League of Nations and parties to the ` 
Peace Pact can be neutrals in any future rar. This explanation, so far as it i 
relates to. membérs of the League, is merely a repetition of the reason given 
by President Wilscn for not insisting spon the inclusion in the League 
Covenant of his second “Peace Point,” shich provided for the freedom of 
the seas to neutral sea-borne commerce. At that time he expected that,the.. 
United States would become a -nember c- the League, and, accordingly, as 
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such member, for the same reason now explained in the British Whize ae, 
could not be a neutral in any future war. 

In so far as this explanation affects the British nation and the tite 
members of the League, it is not a matter of concern to the United States, 
but, unfortunately, the White Paper, by coupling the Kellogg Peace Pact 
with the League Covenant, was suspected of extending, by implication, 
this theory of the abolishment of neutrality in future wars so as to apply 
also to the United States, which, although not a member of the League, is 
a signatory of the Peace Pact. An official statement has since been made 
on the part of the Government of the United States to the effect that an 
examination of the text of the White Paper, which meanwhile hac come to 
hand, shows that the argument of the White Paper “does not apply to the 
position of the United States as a signatary of the Kellogg-Briard Pact,” 
and that “as has been pointed out many times, that Pact cortains no 
covenant similar to that in the Covenant cf the League of Nations providing 
for joint forceful action by the various signatories against an aggressor.” 

Whatever may be the implication arising from the terms of the White 
Paper, the Government of the United States is entirely correct in repudiating 
any obligation under the Kellogg Peace Paci to go to war with any nation 
violating the terms of that pact. It was distinctly stated in the report 
of the Senate Committee on Foreign Relations, at the time the Senate 

4 gave its advice and consent to having the United States become a signatory 
a to the Kellogg-Briand Treaty, that “the treaty does not either expressly 
” orimpliedly contemplate the use of force or coerzive measures for its enforce- 


: ment as against any nation violating it. It is a voluntary pledge upon 


the part of each nation that it will not have recourse to war except in self- 


| versies except through pacific means, and if a netion sees proper to disregard 


* the treaty and violate the same, the efféct of such action is to take it from 
under the benefits of the treaty and to relieve the other nations from any 
treaty relationship. with the said power.” 

Although the implication, which at first was generally attributed to the 
White Paper, is thus readily refuted when tested by the official record, 
nevertheless, there is another equally disturbing implication arising from 
the White Paper which calls for serious consideration. This implication is 
that, even.if the United States is assured of pacity in sea power with Great 
Britain, the United States, under the Kellogg Pact, is not at liberty to use 
its sea power to protect its own neutral commerce at sea in a war sanctioned 
by the League of Nations. 

Although, as shown above, in accordance with the official reccrd of the 
understanding of the United States in ratifying the Peace Pact, ib imposes 
upon a party thereto no obligation to become a belligerent in case of war 
between other signatories; at the same time it does impose a very definite 
obligation upon the United States to find, if possible, some peaceable means 
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of settling any dispute in whish it might be involved with any of the bellig- 
erents, thus requiring the United States to maintain a-position of neutrality. 
in any war among the sigratories, unless such war involved the. vital 
interests of the United States. ; 
Accordingly, if the League of Nations should invoke its Authoris: idet 
Article 16 of the Covenant, and demand the enforcement of an economic 
blockade against a member declared to ke a covenant-breaker, and the . 
British Government, on behalf of che League, should: undertake to use. its - 
sea. power to prevent the United States from furnishing food supplies or 
having other intercourse prohibited by Article 16 with the offending state, 
the United States would be Lound by the Kellogg Pact not-to attempt by 
force to exercise its right as a neutral to eontinue such intercourse. Assuming 
that the vital interests of the Jnited States were not involved, it would. 
have no choice but to acquiesce peasezbly in whatever action- the British 
navy might take to enforce the blockade declared by the League, and ‘to 
submit the whole question to-arbitration. Such a blockade might. present 
a new question of international law, but tre question of the legality of a 
blockade sanctioned by the League could not be decided by. the United 
States alone. It may well be argued that a law which the League members 
have imposed upon themselves by adepting the Covenant is international 
law so far as they and the Permaneni Court are concerned, and as such 
would be binding even upon & covenent-breaking state. ©- °> 
The question is distinctly one of those listed for compulsory arbitration 
in the so-called Optional Clause of the Court Statute which Great Britain 
_has now accepted: The United States, although not yet a member of the 
Permanent Court, would, nevertheless, be equally: bound to submit this 
question to arbitration either by the ccurt or by some specially constituted 
tribunal, because all of the questions listed for compulsory arbitration. in 
the Optional Clause, which are quoiec above, are universally recognized 
as legal questions of a justiciable character, and the United States by its. 
traditions and official declarations, is thoroughly committed to the poliey 
of settling such questions by arkitration. 
In this connection it is important zo take note of the following extracts: 
from the White Paper: 


His Majesty’s Government further consider that our acceptance 
of ‘the Optional Clause makes no <:-fferance to the principle that prize 
cases must be decided first in our cwn prize courts before any question 
of a reference tó the Permanent Court could arise. i 

The rule of international law that arbitration cannot be claimed:. 

‘unless and urtil the remedies provided by municipal courts have been 
exhausted is, in their opinion, as applicable to prize courts as to any 

. other municipal tribunals. Moreover, the function of prize courts is 
to decide whether the action o? tks captor was legitimate, and until-a 
final decision on this point Las been given by those courts, it cannot be 
known whether-any case for internstioral complaint has arisen. 
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On this theory of the law the United States would be obliged, by reason of -~ 
the Kellogg Pact, to await the outcome of arbitration, but Great Britain, on 
the other hand, relying upon the superior obligation of the League Covenant, 
which was not superseded by the obligations undertaken by the League 

-members‘in signing the Kellogg Pact,-would claim, with every hope of suc- 
cess in its own prize courts, and in the Permanent Court, to be justified in 
exercising force to give effect to Article 16 of the Covenant. This recourse 
to arbitration would undoubtedly. postpone the decision of the question at 
issue until after the end of the war, and thus indirectly accomplish the en- 
forcement of the economic blockade ageinst the covenant-breaking State 
throughout the war period, leaving the United States to whatever relief, if 
any, in the way of reparation or subsequent settlement of the question the 
decision of an arbitral tribunal mighs offer. 

If the United States is willing to be placed in this position of inferiority at 
sea during a war in which it-is a neutral, it would seem to be preferable to . 
establish that situation on a basis of treaty stipulations voluntarily entered 
into by the United States, rather than to have it imposed by other nations 
through international aiena to which the United States is not a party. 

CHANDLER P. ANDERSON. 


THE NEW PROTOCOL FOR AMERICAN ACCESSION TO THE PERMANENT COURT OF | 
INTERNATIONAL JUSTICE : 


The several proposals advanced prior to 1929 for American accession to the 
Protocol of Signature of the Permanent Court of International Justice have 
been discussed in this Journau.!. At the present time a new proposal, in the 
form of a protocol, has received the official approval of practically all the 
signatory states, and of the executive branch of zhe United States Govern- 
ment. It has also -been endorsed-by Senator Swanson, senior Democratic 
member of the Senate Committee on Foreign Relations. It is the result of 
suggestions made by Mr. Elihu Rooi to « Committee of Jurists which met in 
Geneva in March, 1929. Presumably it will in due course be submitted to 
the Senate of the' United States for advice and consent to ratification. Like 
most documents of the kind, it is the outgrowth of several: draft ~exts, 
although its original basis has emerged from examination by numerous 
international bodies with probably fewer changes than fall to the-lot of most 
drafts of international agreements. 

The Committee of Jurists referred to above, was called together by the 
Council of the League of Nations on December 14, 1928, in response to a 
resolution adopted by the Assembly of September 20th of that year. The 
committee was originally assembled to cansider whether any amendments of 
the Court Statute would be desirable. On Merch 9, 1929, however, the 
Council charged the committee with examining also the question of the ac- 


1 This Journat, Vol. XX, pp. 330, 552; Vol. XXI, p. 1; Vol. XXII, pp: 599, 776. 
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cession of the United States. This aztioa was inspired by a note written by 
Secretary of State Kellogg on Februery 19, 1929, to the governments of the 
signatory states and to the Secretary-General of the League. This note, 
‘couched in most friendly terms, expained why the United States Govern- 
ment was unable to accept all the suzgestions which many of the signatory 
states had made by reference to the Final Act and Preliminary Draft of a 
Protocol adopted by the conference o: signatory states at Geneva in Septem- 
ber, 1926. It concluded witk the intimation that no very great divergence 
of view separated the two positions.and with the expression of a confident 
hope that informal discussions would leac to a satisfactory formula of recon- 
ciliation. f a 
Mr. Root submitted to the Commirtee of Jurists on March 11th, a redraft. 
of Article 4 of the preliminary draft o- a protocol prepared by the conference . 
of signatories in 1926. This Article 4 dealt with the matter of advisory 
opinions as involved in the second paxt of the Senate’s fifth reservation: No 
other of the Senate’s conditions had g-ven rise to serious difficulty. This re- 
draft was briefly discussed by the commitiee, was approved in principle, and 
in slightly modified form, referred to = drafting committee. The committee 
reported back a ecmplete draft protoco., covering all of the Senate reservations 
and, consequently, all of the 1926 dreft protocol. This complete draft was 
also based on a text prepared by Mr. Reot. The obvious function of this. 
new draft was to bridge the gap betwe2n tie Senate reservations and the con- 
cessions offered by she signatory states in 1926. Before examining the provi- 
sions of this new protocol, its further bsstory may be noted. It was approved 
by the Council of the League cn Juns 11, 1929, and referred to the United ` 
States, the signatory states and the Assembly. On August 31st, it -was 
referred by the Council also tc the comference of signatory states which met 
in Geneva on September 4th. (Cn the first day of its sessions, this conference 
unanimously adopted the draft protocol without change. On the following 
day announcement was made that the Minister of the United States at 
Berne had delivered to the Secretary-General of the League an aide-memoire, 
dated August 14th, wherein it was dedared that Secretary of State Stimson, 
after careful examination of the pretocol, was satisfied that it ‘would 
effectively meet the objections represeatec in the reservations of the United. 
‘States Senate and would constitute a satisfactory basis for the adherence of 
the United States.” On September 14ta the protocol was approved by 
the Assembly ard promptly opened for signature. Fifty states have 
signified their individual approval by signing. The signature of the United 
States was affixed, by authcrity of the President, on December 9, 1929. - © 
The preamble of the protocol descrbes it as an agreement regarding the 
adherence of the United States “subject ta the five reservations formulated. 
by the United States in the resolution adopted by the Senate on January: 27, 
1926.” Article 1 declares that the signatory states “accept the special 
conditions attached by the United States :n the five reservations mentioned _ 
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above to its adherence to the said protocol upon the terms and conditions 
set out in the following articles.” The theory of the text is thus that where 
any term or condition to the acceptance of a reservation is desired, it is set 
forth expressly in the protocol as an exczption tc the general acceptance. 
Where no term or condition is mentiored, the reservation is accepted without 
any variation. Thus, no separate mention is made of the first and third 
reservations, which respectively provide that adherence to the court protocol 
“shall not be taken to involve any legal relation . . . to the League of Na- 
tions,” and that the United States ‘‘will pay a fair share of the expenses of 
the court as determined and appropristed from time to time by the Congress 
of the United States.” 

Article 2 of the protocol accepts the second reservation, which sought to 
accord the United States an equality of voting power in the election of 
judges. Since this arrangement would effect an amendment of Articles 4 
and 10 of the statute, it was considered desirable so add to the language of 
the amendment the unequivocal stasement that “The vote of the United 
States shall be counted in determining the absolute majority of votes re- 
quired by the statute.” This additicn may be considered a “term” rather 
than a “condition” of acceptance. | 

Article 3 of the protocol accepts the latter part of the fourth reservation, 
which provides that the statute “shal not be amended without the consent 
of the United States.” By way of “terms and conditions” this arzicle 
makes the provision reciprocal and states the gereral rule of international 
law applicable to treaties: “No amer.dment of the statute of the court may 
be made without the consent of all tie contracting states.” 

Article 4 of the protocol accepts the first part of the fifth reservation which 
stipulated that the court should render advisory opinions “publicly, after 
due notice to all states adhering to th2 court and to all interested states, and 
after public hearing or opportunity fo? hearing given to any state concerned.” 
This requirement had been already met by the Rules of Court, particularly 
as revised on July 31, 1926, after the adoption by the Senate of its resolution 
containing the reservations. But Secretary Kellogg, in his note of February 
19, 1929, had pointed out that the ccurt could change its rules at any time. 
Article 4 of the protocol perpetuates shese provisions in treaty form, since it 
incorporates by reference the applicable Arsicle 73 and 74 of those rules. 
The “terms” of acceptance here thus take the form of providing detailed 
procedure for the requisite notice, public hearing and public delivery. 

Article 5 of the protocol contains tre acceptance of the second part of the 
fifth reservation, which provided that the court should not without the 
consent of the United States ‘‘entertain any request for an advisory opinion 
touching any dispute or question in which the United States has or claims 
an interest.” The main plan of the artisle is to do away with the present 
unsatisfactory situation, whereunde: the United States would not be in a 
position, even if the reservations weze accepted as they stand, to make its 
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objection timely, end as the result sf adequate information. . This result 
is achieved by an azcumulztion of sefzeuards. In the first instance; the Sec- 
retary-General of the League is to inic:m the United States, “through any 
channel designated for that purpose ky the United States,” “of any pro- 
posal before tke Council or the Assembly of the League for obtaining an 
advisory opinion from the court.” I= the second instance, if desired, an 
exchange of views ‘‘as to whether an tnvrest of the United States is affected ” 
‘takes place between the. United States and the Council or Assembly. In 
the third instance, to provide jor a situation in which the proposal might 
come beforé the Ccuncil or Assembly iz the last moments of its session, the 
Registrar notifies the Unitec States ~henever a request for an advisory 
opinion, comes to tie court. A time mmit is set for the submission. to the 
Court of a written statement by the United States concerning the request. ` 
In the fourth instance, proceedings beZore the court are stayed: to permit . 
of the exchange of views, if auch has act already taken place, and if the 
United States advises the court that iis interests are affected. In the fifth 
instance, the Council, the Assembly enc the court, if the occasion arises, 
must attribute “ta an objection of the United States the same force and 
effect as attaches to a vote against asking for the opinion given by a mem- 
ber of the League of Nations in tae Ccuncil or in the Assembly.” Lastly, 
if all of these steps result in lack of sgr2ement, and if. the United States 
“is not prepared to forego its »bjestion:” the United States,.or the present 
signatories acting by a two-thirds mejority, may exercise the powers of 
withdrawal previded for in Article 8. It is expressly- stated that such 
withdrawal “will follow natcrally without any imputation of unfriendli- 
ness or unwillingness to codperate gene-ally for peace and good will.” The 
motive is expressed at greater lengzh in Vr. Root’s original draft, in which it 
is said that such eventual disazreemen- would indicate that “the arrange- 
ment now agreed upon is not yielding satisfactory results,” ‘‘owing to a 
material difference of view rege-ding sks proper scope of the practice | of re- 
-questing advisory opinions.’ 

Particular atient-on may be direste= to the fact that the exchange of 
views would have far its object she det2-mination of the question whether an 
interest of the United States was affested. If the United States convinces’ 
-the Council of this act, it appears frcm the opening phrase of Article 5, as 
well as from the gereral basic phrases of acceptance, in the préamble and in 
Article 1, that the request will be crcrped unless the United States consents 
to its submission. It would be the faiure to agree upon the effect on an 
interest of the United States whick wov_d induce the belief that the plan of 
coöperation failed so meet th2 confid=n3 expectation of the contracting 
parties. The withcrawal would, sheredre, be due to a much more basic 
divergence of opinion than mera disagreenent as to the desirability of seeking 
an opinion on a parcicular cuescion ar Cspute. 

' In a letter dated November 1&, 1329, to President Hoover, Sedeta 
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of State Stimson thus summed up the situation with repect to advisory 
opinions and: the interests of the United Stzzes: 


Tt seems to me, therefore, that the dangers which seemed to inhere 
in the rendering of advisory »pinion= by the court at the time the 
question was last presented to this government in 1926 have now been 
entirely removed, both by the action of the court itself and by the 
provisions of these new protocols. The objections which caused the 
Senate reservations have been met. Advisory. opinions can no longer 
be a matter of secret procedure but must follow the forms and receive 
the safeguards of all formal court proceedings in contentious cases. 


It is pertinent to note also a prov-sion in the suggested amendments to the 
statute. It is proposed to include im th2 statute a new chapter.dealing with 
advisory opinions. The articles in this new chapter consist chiefly in a 
reproduction of those articles of tae Rules of Court which deal with the 
procedure governing the rendering of adv-sory opinions. The new Article 
68 of the statute provides: “In the exercise of its advisory functions, the 
court shall further be guided by the provisions of the statute which apply in 
contentious cases to the extent to which it recognizes them to be applicable.” 
One of the articles of the statute included in this reference is Article 36, 
which provides: “The jurisdiction of the court comprises all cases which the 
parties refer to it and all matters specially provided for in treaties and con- 

‘ventions in force.” It may be suzgesied that if this article is applied to 
advisory opinions bearing on actual disputes between states, the effect, would 
be to give statutory force to the doctrine of the Eastern Carelia Case, that is, 
that the court could not render an advisory opinion regarding a dispute to 
which a state not a member of the League was a party, without the consent 
of that state. 

Returning to the text of the protecol, it is jourd that Article 6 gives to the 
provisions of this protocol the same forze and effect as the provisions of the 
statute itself. It further provides shat any future signature of the protocol 
of December 16, 1920 “shall be deemed to ze an acceptance of the provisions 
of the present protocol.” Article 7 deals with ratification and the time at 
which the protocol shall come into force. . 

Article 8 contains the provisions regarding withdrawal. The United 
States may withdraw at any time by notifying the Secretary-General of the 
League of Nations. The protocal would cease to be in force upon the 
Secretary-General’s receipt of this notiiication. The other contracting 
states can likewise bring about the termination of the protocol by a notifica- 
tion to the Secretary-General, but “or this purpcse at least two-thirds of the 
contracting states must give notice within one year from the time at which 
one of their number sends a similar notification to the Secretary-General. 
This article follows very closely the provisions of Article 7 of the Prelirninary 
Draft of a Protocol drawn up in September, 1926. 

If the question of final Americar participation in the work of the court is 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


argued on its merits in tie Senate, it would seem that one or both of two 
issues would present themselves. In ‘the first place, it may be debated 
whether the new protocol actually does co-stitute an acceptance of the Sen- 
ate’s five reservations, together with a plar of procedure for their application 
in practice. In the second placz, assuming that it is argued that the protocol 
does not constitute an acceptance, it mey be debated whether, notwith- . 
standing this fact, the protocol gives adeqzate protection to the interests of 
the United States which the Senate desirerl to safeguard. Answers to these 
questions are to be found in Secretary Stimson’ s letter of November 18, 
referred to above. 
Pump C. Jussur. 


TARIFF RELATIONS WITH FRANCE 


The State Department has recently pub®hed the correspondence relative 
to the happy settlement of the serious tariff controversy with France.? 
The cordiality of our relations with our fi-3t friend and recent ally had al- 
ready been somewhat ruffled by the irritat-on aroused over the Debt Settle- 
ment and over the drastic application of tre Volstead Act, which suddenly 
cut off the importation of French wines. Then came the high rates of the 
Fordney Tariff of 1922, adopted at th2 vary moment when war-burdened 
Europe was expected to repay its indebtedness. The result was no little’ 
bitterness, especially in France. In view bf the well-recognized liberty of 
every sovereign state in the matter of tarid, no protest was possible. But 
when the United States obtained the benefit of the minimum rates under the 
Franco-German Treaty of Commerce cf August 17, 1927, without any ap- 
parent reciprocal benefit to French exporter; France by a presidential decree 
of August 30, 1927, established « discriminatory régime against American ` 
exports to date from September 6, 1927. 

This brought a prompt protest from tk2 United States. In ihe: corre- 

‘spondence which followed, the two goveænments stated their respective 
views with force and some acerbity. Tle contraversy between the two 
` states involved an important difference «7 doctrine. The United States 
considers that tariff regulations are entire a matter of domestic concern, 
provided that there be no discrimination against the imports of a particular 
state. Consistently with this view, the nied States advocates the adoption ' 
of the unconditional form of the most-favored-nation clause, the effect of 
which is to give to all those who come under the stipulation the full benefit 
of any concession made to a third state. ut France includes in her tariff, 
‘minimum and maximum rates, and looks so the conclusion of reciprocity 
treaties with particular states to determins the rates she will apply within 


1 Press release Nov. 20, 1929, covering ere, ae of 1927, 1928 and 1929. See also 


press releases of Octcber 3, 1927 -and May 25, 1928 
i 
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these limits. In this way she believes that she holds a weapon to secure fair 
treatment from states that impose excessive tariff? 

In the memoire presented September 19, 1927, the American Government 
objected that France discriminated against the trade of the United States 
“by applying to many categories of American goods rates in some cases 
four times as high as upon similar articles imported from Germany ard other 
countries competing with the United States in the French market.” “ Ab- 
sence of discrimination’”’ was declared to be “a cardinal principle of clean 
cut and friendly trade relations.” The principle of general most-favored- 
nation treatment in its broadest form as the basis of commercial treaties 
was, the United States pointed out, unanimously recommended by the 
members of the Economic Conference held in Geneva, as a principle to be 
followed, and it had been endorsed by the members of the French delegation 
to the conference. The memoire concluded: 

The policy of the American Tariff Law makes no discrimination 
whaisoever between articles imported ircm different countries. Further- 
more discrimination in world trade against the United States has prac- 
tically ceased. It is France alone, at the present time, which seriously 
discriminates against American products. Article 317 of the present 
American Tariff Law gives the Executive the right to impose additional 
duties on goods coming from a country which discriminates in its tariff 
against the trade of the United States. The American Government is 
very loathe to increase its tariff on articles imported from France which 
is clearly at the present time practising serious discrimination as con- 
trasted with its treatment of similar goods imported from other na- 
tions which are competitors of the United States. 


In reply, on September 30, 1927, France argued against the American 
doctrine in regard to the most-favored-nation 2lause, and remarked that the 
efforts of the Geneva Economic Conference hed been to secure the lowering 
of “excessive tariffs by common agreement.”” She was not, she said, “ com- 
plaining of being discriminated against by the United States,” but of being 
subjected, together with other states, to a ‘‘restrictive régime,” which, in 
view of the character of her production, was more prejudicial to her than to 
other nations. 

Referring to the unsatisfactory condition of her trade with the United 
States, she declared “it is impossible nct to recognize that the restriction 
is due to the excessive elevation of the American tariffs affecting the principal 
French products. . . . Coming to another case of complaint, the memoire 
declares: 


Moreover, French exports encounter obstacles, not only by virtue of 
restrictions resulting from the new American tariff, but also by v rtue 
of the methods of its application not only in America at the moment of 
customs clearance but also in France itself, where, with a view of this 
clearance, the American customs administration asserts its right to 


2 See French aide-memoire of Sept. 30, 1927, press release of Oct. 3, 1927. 
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resort to practices which the French law forbids to the French Govern- 
ment itself. 

"In addition to the tariff and customs formalities there exists a series 
of regulations of a sanitary or phy*o-pethological nature which are sorton 
completely fatal to agricultural exports from France. i 


In regard to the argument invoked by the American Government to the. 
effect that it could make no conressicns nor enter into any treaty of reci- 
procity, the French Government replied -mat it had never envisaged the 

. negotiation of a-reciprocity treaty; but it c:d not believe that concessions 
were impossible under the American lew. Section 315 of the Fordney Act, 
it was pointed out, gave the President the ower, after investigation by. the 
Tariff Commission of the differences in sh2 cost of production,. to change 
the classification and the rates of duty on certain articles in order to equalize 
the cost of production. Concessions cf su2z a nature, it was pointed out, 
were. necessary before’ France, in accordense with its E A laws and - 
doctrines, could grant to America the most- avored régime accorded to other . 
countries. Some way might also be ovni. it was intimated, to alleviate 
the injurious effects of the sanitary regulastons which the French Govern- 
ment declared to bear with particular severity upon her agricultural exports. -. 

The French Government expr2ssed regret that the American note had 
mentioned Article 317 [retaliztory. provision] of the American tariff act,.. 
“whose application would be in conformity 2either with the common desire. 
for agreement on economical (errata, economic) questions nor with the still . 
too recent memory of the struggles which zur two countries waged upon 
the grounds of international justice.” Rescgnizing that the two govern- 
ments could not expect to reach an agreement upon the basis of principle, 
the French Government—relying upon the mutual good will of the two: 
countries—thought that an agreement m-gh>, however, be reached through 
the adoption of practical measures which weuld obviate the i injuries suffered 
by each. 

- The attitude of the American Govemaasct was favorable to these sugges- 
tions. In the conciliatory reply of October 11, 1927, the. United States 
asked that.“ pending the negotiations, the American products to which the 
general or discriminatory rates of the tarif m2asure of August 30, 1927, have 
been applied, should at once be given the minimum rates of duty: of the 
French tariff.” It was explaired that sarita-y and other regulations affect- 
ing agricultural exports from France were iazposed “to -safeguard plant and 
animal life against the introduction of pests which might do great harm.” 
Attention was drawn to the interference of similar French regulations with 
American exports, and a promise was mad2 tc examine “in the most friendly 
spirit. whatever complaints under this head she French Government may 
submit, assuming of course that the Frenc1 Government will likewise ex- 
amine the complaints of American exporters which it will submit.” - 

Because of existing tariff legislation, the French Government did not find 
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it possible, éven as a provisional measure, to give to all American products 
the benefit of the minimum tariff. It could not, it said, grant “prior to 
negotiation, a régime which in itself must be the result of a negotiation.and | 
an agreement.” It intimated that it would wait upon the results of the 
investigations under Section 315 of the American tariff law to ascertain 
whether it would be possible to agree upon 2 commercial treaty containing - 
the application of its minimum tarf. . x 

Similarly, the granting-to the United States of TEET and uaconditional 
most-favored-nation treatment must depend upon the advantages to French 
exports secured by the treaty. The same was true of the abolition of the 
“differential régime” to which, “before the decree of August aoth, a large’ 
part of American exports were.subjected.” - i 

Subject to these reservations, France offered the teii to the ER AR 
prior to the decree of August 30, 1927. This would give the United States, 
because of certain changes since mede in the nomenclature and rates,.a more. 
favorable treatment than existed prior to.the decree.. But the United States — 
could. not expect the return to this “ameliorated status quo ante” without 
giving in exchange effective guarantees in anticipation of- the prospective 
subsequent negotiations. 

In order to avoid every possibility of- misunderstanding, ‘the. French 
memoire carefully formulated the stipulations which the protocol should 
contain. In addition to'the examination under Article 315 and the examina- 
tion: of the sanitary regulations; the abolition of the countervaling [retalia- 
tory] duties applied -on October 73h to certain French products. should be 
withdrawn. -The third stipulation which, it was declared, the protocol. 
shotld- contain was: “That the interference of the Amenean customs on. 
Frénch territory will come to an ead.” . 

The United States did not recognize the necessity of ania into a format 
`- protocol; as suggested-by France. The same-result was, however, effected.. 
through the carefully considered exchange of explanatory memoires‘ back... 
and forth. until there. was a clear understanding of the definite terms: of whe 
compromise covering the following points: ‘ 

1. The temporary tariff régime to be applied by the two bantla 

-2. The procedure under Article 315-relative to the changes of rates after’ 

the investigation of the Teriff Commission. ola sa ah ates 

3. Mutual examination of sanitary regulations. ee 

= eT by the United States -of the countervaling o or retaliatory: 

‘tates imposed on French imports. ; 
5: Withdrawal of the United States Treasury agents making investiga- 
- tions in France.. f 
6. Agreement to enter upon the Aesdtiation of a general treaty ol amity. 
‘and commerce. 
Finally, when an cidenta in i to all poai of difference had been. 
reached, the French Government, inthe note of November 16, 1927, de- 
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clarsd that the régime promised for American importers would be put into 
effeet on November 21, 1927, by mears of a decree which would appear in 
‘the Journal Offciel. 
This modus vivendi, reached ze a rasult of arduous negotiations, did not, 
. however, effect a permanent sejslemeni of the controversy relative to the 
activity of American customs agənts in France. French merchants believed 
‘that their exports were at a disadvantage, and urged that the agents be 
permitted to return. The French Government yielded to this pressure; and 
in a memoire of J anuary 27, 1928. recogaized the desirability of agreeing upon 
a procedure to permit the Treasiry agents to check the declaration of value 
made by French exporters, if this coulc 5e done without disregard of French 
law or offense to French susceptibilities. % 

It was proposed that the Treasury agents should be attached to the Ameri- 
can consulate; and that. in case of doubt they should verify the invoices of 
merchants coming to the consulate foz a visa. In such.a case the exporter 
might either produce the relevart papers, or submit the invoice to expert 
accountants or technical experts, to be chosen by the American, authorities 

_ from a list drawn up by the Freneh Govarnment. If the reciprocal rights of 
the French agents to the enjoyment of similar privileges in the United 
States were recognized, the French note expressed the belief that “the very 
delicate question of the contrcl of the exporter’s declaration of value” might 
be settled to the satisfaction of both countries. - 

After a careful study of the Frenzh proposal, the United ` States on 
Octaber 19, 1928, replied that its agents would willingly examine any docu- 
ments submitted by experts; bus that azcording to our laws, the weight to. 
be given documents and the investigations of agents abroad was a matter for. 
the eppraiser, acting under oath and fulfilling the duties imposed by Section. 

. 500 of the Tariff Act of 1922. The verification of documents submitted to 
consular authorities would not bẹ sufficient. ° 

As to reciprocity for French agents, the American nete assured the French 

. Government that the United States would “interpose no objection to the 
activities of French agents on lines s:nilar to those on which American 
‘Treasury agents may be authorized to operate in France.” Attention was 
drawn to the fact that Canada, Souta Africa, and Australia maintained 
customs agents in the United Stetes with duties “substantially similar to 

those of American customs agents ir: foreign countries.” Regretting that 
` the proposed procedure could nct be aczepted, the American Government 
promised to give its. attentive considaretion to any alternative procene 
which might be suggested. 

On March 6, 1929, the French Government communicated a draft agree-. 
ment. In reply to this, the American noże of July 26, 1929; entered at some. 
length into a very careful explarstion v= the purpose of the investigations 
by Treasury officials. The value for cusioms was explained to be either the 
value in the country of exportay zion (foreign value) or the export value, which- - 
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ever was the higher. If neither‘of these could be ascertained, the value of 
similar goods sold in the United States (United States value) was used. 
This last value was usually higher than either the foreign or export values. . 
When it was impossible to ascertain this also, the “cost of production” was 
the value used. When there was an opportunity of verification at the source, 
it was pointed out, the necessity of using “ United States value” very seldom 
arose. It arose only in those very rare cases when the appraiser was unable 
to ascertain to his satisfaction the foreign value of imported merchandise. 
The note explained that, 


In such cases the American law affords the person manufacturing, 
producing, selling, shipping, or consigning the merchandise an oppor- 
tunity to make available to officers of this Government information 
which may assist the appraiser in ascertaining the foreign value or ex- 
port value. The exporter, in these cases, is requested to permit a duly 
accredited officer of the United States to inspect his books and records 
pertaining to the market value of the merchandise in question. In the 
rare cases in which this request is made, it should be realized that its 
purpose is two-fold in that 1t furnishes tae appraiser information which 
will assist him in ascertaining the value of the merchandise in question 
and at the same time affords the exporter opportunity to make this 
information available in order that it will not’ be necessary for the ap- 
praiser to use the United States value or ‘her basis of value as provided 
for in the law in case neither the foreign value nor export value can be 
satisfactorily ascertained. 


It was, the American note said, erroneously supposed in some quarters 
that, after the withdrawal of the customs agents in accordance with the 
desire of the French Government, all French imports had been appraised 
according to United States value. This, it was declared, was not the case; 
but that, with the passing of months, the available information in regard to 
the foreign value of French exports became obsolete in regard to certain 
articles. It then became necessary for the appraiser to apply the United 
States value since he could not obtain satisfactory information as to the 
value of French merchandise. While any purpose of employing retorsions 
was politely denied, the implication nevertheless was that the absence of the 
customs officials from France had to a certain degree had that unintentional 
effect. 

Referring to the French proposal that the Treasury agents attached to 
the consulates should determine the exactituds and sincerity of the invoices 
of merchandise, it was pointed out that the values or prices stated in invoices 
would have in general little to do with the question of whether or not such 
stated values or prices were the actual foreign value or export value of the 
merchandise at the.date of exportation. After all, the function of the Treas- 
ury agents was not to fix values, but to supply confidential information to 
customs appraisers in order that they might appraise the value of the 
imported merchandise upon its entry. However, if the information con- 
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tained in such reports were “ver-fied from the best sources by customs officers 
well versed in our law and court decisions,” it was “usually conclusive al- 
though not binding.” No objection was raised to having the American 
agents attached to the consulate in scme manner, and earnest attention, 
it was promised, would'be giver to the problem of determining in what way 
it might be possible to meet the wishes of the French government. 

In regard to the retaliatory previsions of the Tariff Act the note stated: 

. . . In deference to the wishes of the French Government and in an 
effort to arrive at a satisfactory solution of the present situation, the 
Department of State and the Treasury Department have recommended 
to the Congress of the Un-ted States the repeal of Section 510 of the 
Tariff Act. In that section provision is made, which is mandatory upon 
the Secretary of the Treasury, tc prohibit the importation of merchan- 
dise from any foreign manuacturar or shipper who refuses, upon re- 
quest of a representative of the Uxited States Treasury Department, to 
give the latter necessary information in order that- the appraising officer 

- in the United States may be able to find foreign value or.export value. 
The French Government will find that this section has been eliminated 
from the pending tariff bill as it was passed by the House of Representa- 
tives. 


. The American note continued: 


If it is agreeable to the French Government to permit the return to 
France of agents of the United States Treasury Department, the Gov- 
ernment of the United States will be happy to assure the French Gov- 

` ernment that such agents will be otfcers of long standing and experience, 
fully versed in the French language and who yul be in every va accept- 
able to the French Government. 


_ The French Government in its note of August 9, 1929, expressed its ap- 
proval of these explanations. The instructions to be given to the new 
agents, along with the care taken ir their selection would, it was felt, 
make of them “collaborators”? with the French exporters and “render their 
_ activity acceptable in every way to’th2 French Government.” ; 

The promise of the American Gcvernment to work for the repeal of Section 
510 imposing a penalty upon exporters who refused to give information was 
repeated textually, and the effect of the repeal, it was understood, would 
limit the rôle of the Treasury agents “to offering their services to the French 
exporter in order to give the latter, by furrishing the information required 
by the American customs administraticn, the opportunity of lating, the 
_ benefit of the foreign value or export value of his merchandise.” 

In view of the abrogation of Section 510 and the assurance contained 
in the American note, the Franch Government declared that it saw no ob- 
jection to the return of the agents to Frence. It was, however, desired that 
they should be officially accrecited and that the American Government 
should, in accordance with its proposal, consent that representatives of 
French customs in the United States be invested with identical powers. 

The French note concluded: 
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. .. Itremains understood that the present agreement would ‘become null 
and void if, in the event that Congress should have reénacted the former 
` Article 510, the Administration of the United Btates would have re- 

- course to the reprisals there envisaged. 


‘The Aenor note of October 28, 1929, apd entire ‘agreement with 
the French. explanation, and noted that in the event that Section 510 should 
be retained and it should become “necessary, to make application of the 
provisions. of that section in respect of any French products, the present 
agreement will become null and void should she French Government so de- 
sire and so notify the Government of the United States.”. The-following 
day the recognition of Mr. James F. O'Neil, the highest ranking Treasury 
official in Paris, as Treasury Attaché to the American Embassy was re- 
quested, with a promise to accord a similar recognition to a French attaché 
.to the French Embassy in Washington acting in a like capacity. . ‘ 

‘In agreeing to accept the ranking. Treasury official in Paris as an attaché 
to the Embassy, the French Government gave evidence of an especially 
conciliatory attitude and made it possible for our government to adhere to 
the terms of the Act of January 13, 1925, which provides that customs 
attachés “‘shall, through the Department of State, be regularly and officially 
attached to the diplomatic mission of the United States in the countries in 
which they are to be stationed... .’’ When these officials were first 
appointed, one of the principal objections to the reception of the customs 
attachés was understood to have been the feeling that the diplomatic status 
should be reserved for those who dealt with the relations of state to state. 
While the activity of the Treasury agents is immediately concerned with 

„the evaluation of the goods of individual ex porters, it is nevertheless true 
that the mode oi their activity is a matter of concern to thè two states, as- 
the event in France so. clearly demonstrated. An important consideration - 
which led to: the adoption of the Act of 1925 was the desire to bring ‘the 
foreign Treasury representatives or agents under the general supervision of 
the chief of. the diplomatic mission in accordance with our administrative 
policy abroad. This would give them.an analogous status to commercial 
attachés. A diplomatic status is also of considerable practical advantage in 
-avoiding the unjust pretensions of certain European states to tax the 

. salaries and official supplies of foreign agents, including consuls. A diplo- 
matic attaché is immune from such. annoyances and is able to pursue his 
technical investigations in any part of the country.. He. has another ad- 
vantage over a consul in that he may communicate directly with the central 

. authorities of the government. f 

~ In regard to the retaliatory Section 510 of the Tariff Act, it is little 
Sonder that France objected most strenuously to what she regarded as an 
attempt to enforce a claim to investigate the affairs of French merchants 
through the. prohibition of the entry of the goods of those firms that re- 
fused. It will be remembered that the United States made a vigorous protest 
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in the Cutting Case at what we ~egardec as Mexico’s infringement of our 
sovereignty, and when, during the World War, Great Britain blacklisted 
firms doing business in the United States and enforced penalties by holding 
up their goods, great indignation was roused. Yet the requirements of _ 
international commerce make it necessary that states should not be too stiff 
in their attitude about sovereigrty, and that they should codperate by 
facilitating the reasonable activity of foreign agents within their juris- 
diction. France, it is seen, wishes to attritute these activities to officials 
of the regularly established and cfficicl:y recognised consular missions, 
whereas the United States would be “ess formal and give tacit permission for 
the presence of foreign agents s0 long as they were under the general super- 
vision of the diplomatic mission snd thei? activity was regarded: as unob- 
jectionable. This latter course may, on the cne hand, give rise to misunder- 
standings and difficulties in regard to the status and activities of these minor 
departmental representatives, but, on the other, it is more flexible and allows 
rapid adjustments in regard to the numbers and functions of foreign agents. _ 
` In the settlement of this contrcversy in regard to the respect of sover- . 
eignty, and in that relative to the reasorableness of the respective tariff. 
régimes, an admirable spirit of compromise has been shown. The future 
will no doubt bring forzh other differences in regard to the application of the 
governing principles to new situaticns, but every reasonable compromise 


is of assistance as a precedent in building the foundation apon which ulti- -` 


mately a rule of law may be formulated. 
ELLERY c. STOWELL. 


THE PROGRESS OF COUPERATIVE DEFENSE 


Remarkable as was the development in zhe scope of international law dur- - 
ing the second half of the nineteenth centcry and the opening years of the 
twentieth, it is significant that the fundamental basis upon which the law 
‘ rested remained much as it hac been at tae close of the Thirty Years War. 
4 New rules had come into being resting to matters of common convenience . 
and regulating the lesser interests cf the nations, and these were on the whole 
effectively observed in spite of the absence irom the international community 
of any system of sanctions. But in respect to the graver interests of states, 
in respect to the somewhat vague field incl.ding matters of national policy, 
each nation determined its own line of conduct and recognized no authority 
higher than its own will. Each nation was et once the judge in its own case 
and the enforcement officer of its own claixrs. 

Foremost among these graver irterests >? national policy was, of course, 
the protection of the state against atlack. Here each szate was the keeper of . . 
its own gates, the guardian of its owa territory. As such it could count only 
upon its own resources, unless indeed it was conscious of the weakness of its 
resources and concluded an alliance with one o> more ol its neighbors, Alli-. 


¢ 
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ances were in due course met by counter-alliances, and a balance of power 
was thus established as a check upon the pretensions of one side or the other. 
Taken as a whcle, the system of defense showed few elements of a legal 
character. States not parties to an alliance were under no obligation to con- 
cern themselves with the merits of a dispute cr to intervene in behalf of the 
victim of an unjnst attack. In fact it might even be said that there was no 

- such thing, lega-ly speaking, as an “unjust attack,” since each party had 
the “right” to termine when it was necessary to use force in pursuing the 
claims which it ad decided for itself to be just. The preoccupation of the 
nineteenth century in strengthening the position of neutrals in time of war, 
‘instead of being regarded as marking progress in the development of inter- 
national law, shculd have been stamped as a ccnfession of the weakness of the 
whole international system. 

At the close ofthe World War the first founcation stones were laid of a new 
_international stzucture. The time aiid the cizcumstances were not propi- 
“tious either for -he consistent adjustment o7 political and economic condi- 
tions to the new constructive plans or for the conclusion of absolutely bind- 
ing agreements. On the one hand, it was inevitable that the determination 
of the victors tc punish the vanquished shoud interfere in a greater or less 
degree with the-ideals of “concerted action” which had been set forth by 
President Wilson and tacitly accepted by the Allied Powers during ths con- 
flict. On the otaer hand, no government was ready to give a blank chack to 

£ the new organiz.tion. An experiment was being tried; its success must de- 
‘ pend upon good <aith at the time of action rather than upon fixed obligations 
assumed in advence. 
~ Thus the prinziple of codperative defense lzid down in Articles 10, 11, and 
16 of the Covenant of the League of Nations was at once far-reaching in its 
Y effect upon the theory of international law and yet narrowly restricted in its 

i practical applicasion. While the undertaking cf the members of the League 
in Article 10 to respect their mutual territorial integrity and existing political 
independence wes but the reassertion of an established rule of international 
law, the underta=ing to preserve the same against external aggression was the 
creation of a ney rule. But this.latter undertaking was seriously qualified 
by the uncertaicty left open as to the means by which the obligation was to — 
be fulfilled. T= old “right to be neutral” in time of war or threat of war 
not involving ths particular state was abandoned by Article 11 and a degree 
of collective responsibility was assumed, but again the action to be taken was 
left somewhat vegue. The obligation of the members of the League to arbi- 
trate, assumed by Articles 12, 13 and 15, contained the serious loophole, 
apart from the csse of “domestic questions,” tast it might still be lawful for a 
state to go to wa: to enforce its claims providec. the Council of the League had 
not decided unanimously against such action. And lastly, the economic and 
military sanctiozs laid down in Article 16 were conditioned not only by the 
qualifications of Article 15, but by the further fact that decisions of the Coun- 
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cil must be unanimous, so that not even a mere recommendation could issue 
from the Council for military action against an aggressor unless the particular 
member of the Council, in the case of the leading Powers, approved of its own 
partipanon i in such action. 

The legal weaknesses of the system of ccöperative defense established by 
the Covenant of the League of Nations were obvicus to all, but it was nat- 
urally hoped that the situation might te saved by good faith and practical 
‘action when the emergency might arise. Nevertheless, it came to. be felt 
more and more that disarmament was conditioned upon security, and that 
security could be increased i? the prccedure of arbitration were worked out 
more definitely so as to mak2 it possible to determine which of two nations 
was the aggressor in the evert cf the outbreak of war. The result. was the 
signing in 1924 of the Protocol of Arbitration, Security and Disarmament. 
The protocol certainly restricted the possibilities of legal war, even though it 
may still have left open a nazrow loophole in the matter of ‘domestic ques- 
tions”; but it stopped short of taking en unequivocal position in respect to 
the sanctions to be applied, being deiirise on the poins of economic sanctions 
but conditional and recommendasory rather than absolute and. compulsory 
on the point of military. action. Coiverative defense was thus strengthened 
-in-respect to the principle of law involved and national nocuit increased to 
a corresponding extent. 

The failure of the leading nations tc -atify the protocol led to the ase 
sion of the Locarno Agreements. Here the principle of codperative defense 
was again the chief object in view, bus this time the obligation of mutual 
assistance against attack was limited z0 the states within what might be 
called the chief storm area in Europe. Great Britain, France, Germany, 
Italy and Belgium by the first treaty collectively and severally guaranteed 
the maintenance of the territorial sictus quo in the Rhineland, and further 
agreed that they would each of them come immediately to the assistance of a 
Power against whom an act o? aggression might be directed in violation of the 
` pledge as determined by the Council of the League of Nations, while special 
provision was made for aid in an emergency not allowing time for decision by 
the Council. This treaty was supplemented by four others between Ger- 
many, on the one hand, and Belgium, France, Poland and Czechoslovakia, 
on the other, providing comprehensively for the arbitration of future dis- 
‘putes; while France concluded iwo separate treaties of guarantee with Po- 
land and Czechoslovakia wh:ch wer2 more in the nature of alliances of the 
old type. 

. In so far.as the principle of co¢perative defense is concerned, the conclusion 
of the. Multilateral Treaty for the Renunciation of War in 1928 marks a 
negative attitude. Here the sanction relied upon for the observance of the 
obligation assumed is a moral.one. Neither economic pressure nor military 
coercion is contemplated. Public opinion and the good faith of the individual 
parties are alone relied upon. There is in the preamble of the.pact a sugges- 
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tion that-a stats which should thereafter seek +0 promote its national inter- 
ests by resort ta war should be denied the “‘ benzfits” furnished: by thé treaty; 
‘but the denial tcan aggressor of whatever benefits were-intended: by:the treaty 
does not.in any 2ase amount to a promise of assistance to a state which is the 
victim of an actof aggression. The clause would, however, suggest that the 
- attitude of legel ‘indifference permissible undar the old right of neutrality. 
Taist now ‘give way to moral concern and even active diplomatic mediation 
‘on the part'of every signatory state when confronted with a violation of the 
pact, whether sr not the state take any ecoromic. or military. measures ‘to 
-make its mediation effective. 
On the recens oceasion of the military pressure brought by Russia Ww. Ss. 
S. R.) against China to enforce a restoration cf the status quo. in-the adminis- 
tration of the Chinese’ Eastern Railway, Secretary Stimson interpreted the 
‘Pact of ‘Paris a~ justifying mediation between the two parties, and made the 
statement that ‘its sole sanction lies in the power of public opinion of the 
‘countries const-tuting substantially the entire civilized world, whose govern- 
ments have jomed in the covenant.” In.a separate statement calling the 
‘attention of the Russian and- the Chinese Governments to the provisions for 
arbitration contained in the treaty, Mr. Stimson announced ‘that .“‘the 
American. Government feels that the r2spect with which China and Russia 
.will hereafter >e held in the good opinion o? the world will ‘necessarily in 
‘great: measure depend upon’ the way in which they carry.out these most sa- 
‘ered promises.” The resentment of the Russian Government at the inter- 
`- ference of the Jnited States was follow2d by a statement from the Secretary 
“of State that “between cosignatories of the Pact of Paris it can never be 
rightly thoughs unfriendly that one nation calls to the attention of another — 
its obligations or the dangers ta pease which from time to time arise”; 
and in concluding the Secretary emphasized that the-action of Russia in 
proceeding with direct negotiations with China was evidence to show that 
“the public opinion of the-world is a live factor which can-be promptly mo- 
bilized afd wikch has become a factor of prime importance in the solution of | 
‘problems and 2ontroversies whick may arise between-nations:”. Mediation 
was thus carrizd a step beyond the provisions of the Hague Conventions of 
-1889 and 1907 but it still holds to the sanctioa of public opinion and does ne 
venture into tae domain of codperative defense. E 
- Whether under present conditions of interrational life a iratan of coöpera- 
tive defense, carried out to the extent of economic boycotts and mutual mili- 
tary support, 3 feasible or not is a question of practical statesmanship rather 
than‘of:legal taeory: - As things now stand, national defense is the very cor- 
: ner-stone of irternational politics, and it-is in consequenée, as ‘has been ob- 
served, the chief-factor in determining the scope of arbitration treaties and 
‘the jurisdicticn' of the Permanent ‘Court of International Justice. Quite 
- clearly, if eack nation is legally ‘or even actually dependent upon its own re- 
‘sources and uson them alone for protection, it .cannot.risk. agreeing to arbi- 
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trate an issue when an adverse decision might weaken the outer approaches to 
the citadel of national defense. For defense, when carried out by each state 
in isolation must mean not only defense against an impending attack but the 
anticipation of conditions under which defense might be more difficult at 
some future time. It is this necessity of looking to the future and to more re- 
mote contingencies that has mace it impossible under the system of indi- 
vidual defense to draw any practical distinction between defensive and offen- 
sive wars. 

At the present moment a solution of the pressing problem of the limitation 
of armaments is being sought at the London Conference along lines of pro- 
portionate reduction for each state aczording to agreed ratios. No element 
of codperative defense enters into the situation. The argument proceeds 
wholly along the line that no one nation is any the weaker if it reduces its 
navy to the same relative extent that the others of the group reduce theirs. 
It is not in the contemplation of the corference that each and every member 
of the group, whatever reduction it might agree to, would be many times 
stronger if it could count upon assistance from others in the event of attack 
by a state which has refused to submit its case to the public forum of the na- 
tions. Yet while it is true that the history of the development of law within 
national boundaries points to the fact that security must precede disarma- 
ment, it would seem that there is a reciprocal relation between the two situa~ 
tions, so that the agreement to limit armaments even in slight measure in 
turn creates a degree of mutual conficence. without which plans of unre- 
stricted arbitration and codperative defense cannot be brought into effective 


operation. 
C. G. FENWICK. 


THE BOLIVIA-PARASUAY DISPUTE 


Since the editorial in this JOURNAL of a year ago on the Bolivia-Paraguay 
dispute,’ the Commission of Conciliation, established under the protocol of 
January 3, 1929,? has been successfully functioning in Washington. It will 
be recalled that the commission was (1) to investigate, after hearing both 
sides, what had taken place, takirg into consideration the allegations set 


1 See this JOURNAL, January, 1929, page 110. 

2 As to the history of the protocol of January 3, 1929, it may be said that the Conference of 
American States on Conciliation and Arb‘tration assembled at Washington, took notice of 
the Bolivia-Paraguay dispute and resolved, on DecemDer 10, 1928, to call to the attention 
of the parties that there were adequate and efective means and organs for the solution of 
disputes with the preservation of peace and the rights of states, and appointed a committee 
to report on a plan of conciliatory action. On December 14th, the committee proposed and 
the conference resolved to proffer its good offices to the disputants for the purpose of promot- 
ing suitable conciliatory measures. As & rasult cf the exchanges thus initiated, the parties 
signed, in Washington, the protocol o: January 3, 1929. Although the protocol was fathered 
by the conference which concluded the Treaty of Conciliation of January 5, 1929, and while 
it follows the spirit of that treaty, it was not, a3 a matter of fact, entered into under or by 
virtue of that treaty. 
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forth by both parties; and determine which of the parties brought about a 
change in the peaceful relations between the zwo countries; (2) to submit 
proposals and endeavor to settle the controversy amicably, under conditions 
agreeable to both parties; (3) if this should not be possible, to Tender its 
report. setting forth the result of the investigation and the efforts made to 
settle the dispute ; (4) in case a conciliation could not be effected, to establish 
the responsibility, which in accordance with international law, might appear 
as a result of its investigation. 

After fulfilling the first duty of investigation, the commission endeavored 
to conciliate the parties, which was its second duty: As a result of its ef- 
forts, the commission succeeded in obtaining a conciliation agreement be- 
tween Bolivia and Paraguay, as set forth in a resolution of the commission 
of. September 12, 1929, by which they agree tc the— 


1. Mutual forgiveness of the offenses and injuries caused by each of 
the Republics to the other; 

2. Reéstablishment of the state of things i in the Chaco on the same 
footing as prior to December 5, 1928, thouzh this does not signify i in any 
way prejudgment of the pending territorial or boundary question ; and 

- 3. Renewal of their diplomatic. relations. - 


Conciliation. having been effected, it becam2 unnecessary, in the opinion | 
of the commission, to render their report and to establish the responsibilities 
of the parties. The commission, therefore, on September 12, 1929, resolved 
as follows: : a ; 


` 1. To consider that conciliation of the parties has been effected in the 
terms stipulated by the protocol of Janusry 3, 1929; 

2. Likewise to acknowledge that the varties being conciliated, the 
commission, in accordance with the provisions of Article 6 of the said 
protocol, has not established responsibilities; 

8. To record its satisfaction at the lofty spirit of concord which bas 
been shown by the Governments of Bolivia and Paraguay in removing 
the difficulty which arose from the incidents of the. month of December; 
1928; 

4. To recommend. earnestly. to the Governments ‘of Bolivia and 
Paraguay that they carry out the conciliatory measures above set forth 
without delay; and 

5. To ask the Government of Uruguay to be so kind as to desighate 

~ two officers of its army to proceed, with the consent of the Governments 
of Bolivia and Paraguay, to Fortin Vanguardia and Fortin Boquerén, 
respectively, and to be present at the execution of the measures de- 
signed to restore the state of aie which existed prior to December 5, 
1928. 


It seems then that. the mutual as of the offenses and injuries, the 
reéstablishment of the status quo ante, and the renewal of diplomatic rela- 
tions were the distinguished achievements of the commission’s life, extending 
from March 13th, when the commission first met, to September 13th, when 
it expired. It is clear, however, as indicated in the resolution, that the 
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basis of the controversy, namely, the rri-orial or boundary questio 
left untouched by the conciliatory actécr. of the commission. 

But it must not be thought that the 2ommission had paid no atten: 
the boundary question. As early as May 31st, the commission sou 
obtain a mandate from the cispuianis to sibmit a plan for a settler 
the boundary question. The two gove-umeats gave their consent to tk 
cedure as an unoficial proposal. The mmission thereupon, after a ı 
study of the matter with the assistanc= and advice of experts, made 
gested plan for a direct settlement oi the boundary dispute. This 
however, was seemingly not acceptatle to zhe interested government 
the commission reached the conclusion that it was not possible to rei 
the divergent viewpoints of the two ec-umtries through a formula for 
settlement. Therefore, in a nose of Ar. gust 31, 1929, the commissio 
mitted to the parties 2 proposal for the =-bitzation of the question in th 
of a draft conventicn of arbitration and a supplemental protocol. 

The arbitration convention provided for the establishment of an a 
court to be composed of five members, cre national arbitrator and on 
national arbitrator io be selected by each party, and a ñfth arbitrato 
should be president of the court, to ke zhosen by a special method. 
the arbitrators were to be citizens of ste “Republics of America.” 
parties were to have three months wis::n which to formulate a satisf 
agreement clearly defining the subjecc matter of tae controversy, a 
default, such agreement was t3 be Zormuleted by the court within the i 
ing three months. This agreement, wLethər formulated by the par 
by the court, should include the followiag points: 

(a) The territory adjudicated ta Dareguay by the Award of Pre 

` Hayes, is excluded from the proviaze oi the court. 

(b) In any case and whatever may be the arbitral decision, 
shall be adjudicated to Bolivia the port of Bahia Negra, onthe Par 
River, and the territorial extent bast the court may consider | 
priate for the free use and protectirn ot said port. 

(c) The court shall decide ez aegu 2t bono all those points whick 


not be decided by the express apnplicaticn of the terms of the agre 
or of principles of law. 


As to the voting of the court, Artice XV provides: 

Should the court be unable to est ablizh a majority of votes, the 
ion of the president of the court sLall prevail, but if the scatter 
votes were to take place in cennccticn with the decision referre 
Article IV [formula of special agreement] or in connection with th 
‘award, a new vote shall be taken efter zhe respective agents hav 
heard on the pcint at issue. 


The supplemental protocol provided cr extending the life of the Co 
sion of Conciliation from September 13-1 until the installation of the 
for the purpose of assisting in respect of differences which might 
between the parties in theinterim. The =rotccol also provided, upon tk 
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ance of the award of the court, for a delimitation commission of three engi- 
neers to mark the boundary in accordance with the award. 

In reply, both governments adhered to the theory of arbitration for the 
settlement of the dispute, but declared that the proposed plan was unac- 
ceptable to them for various reasons. Bolivia could not agree to the pro- 
posed convention because it was contrary to the bases of arbitration outlined 
by the “Argentine Observer” at the Bueros Air2s Conference, and also con- 
trary to Bolivia’s reservation to the General Treaty of Inter-American Arbi- 
tration of January &, 1929. The kases of arbitration formulated by the 
“ Argentine Observer,” Mr. Moreno, were as follows: 

1. That the ssttlement of the controversy should be based upon the 
uti possidetis of 1810. 

2. That, in the event that it proves impossible to arrive at a direct 
understanding, zt will be necessary to. determine the bases of legal arbi- 
tration. 

3. That the edvances that may have been made by either country 
have created a de facto situation that confers no right and that cannot 
be submitted to the arbitrator in order to support their respective 
contentions. 


And Bolivia’s reservation to the treaty of January 5, 1929, was the 
following: 

Second. It is also understood that, for the submission to arbitration 

of a territorial controversy or dispute, the zone to which the said _ 


arbitration is to apply must be previously determined in the arbitral 
agreement. 


Paraguay replied with a counter-proposal of arbitration: a first arbitration 
to determine the specific matter of the controversy, namely, the zone in 
dispute, and a second arbitration to decide which country has the better 
right to that-zone. She also made numerous other suggestions. . 

In an effort to sdjust the opposing views, the commission suggested 
certain modifications of the arbitration convention aimed to meet the cbsta- 
cles raised by the two parties, ard reiterated the suggestion that the con- 
troversy be submitied to arbitration. The suggestions of the commission 
were forwarded to the respective governments, but the life of the commission 
expired on September 13, 1929, and no further action was taken by it. 

The mutual forgrveness of offenses and injuries and the restoration of 
diplomatic relations had presumably placed the two countries in a position 
to negotiate for a direct settlement of the boundary dispute. Nevertheless, 
while the boundary question remains unsettled and while some fifty-two 
forts are facing each other in the Chaco, manned by large numbers of troops, 
there is still much danger of friction, if not hostiities. This fact was brought 
to the attention of Bolivia and Paraguay in analogous communications of 
October 1, 1929, by the five neutral governments represented on the Com- 
mission of Conciliat:on, and for this reason they suggested that a commission 


ij 


126 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


be established to stand ready to lend iss assistance should the direct negotia- 
tions not succeed or should obstacle: arise during the course of them. On 
going to press, it appears that the Bol. vian and Paraguayan answers to this 
proposal have not been made pub, and that the proposed commission 
for the use of good offices has not been established. 

It would seem, therefore, that the main obstacle to arbitration of the 
boundary dispute i is still that Bolivie desires limited arbitration in that the 
` gone to be arbitrated should be fit agreed upon between the parties, 
whereas Paraguay prefers unlimited exbitration, that is, arbitration not only 
of the extent of the disputed territore, but of its sovereignty as well. This 
divergency of view between the two grveraments is confirmed by the recent 
utterances of their respective officia.= as reported in the press during the 
month of November. While such ar attizude is of course within the right 
of each government.to maintain, if is choose, yet it is an attitude which, if 
persisted in, will never lead to arkil-ation or other amicable settlement. 
. Thus it would seem. to be a zase woere the use of good offices not only 
should be respectfully proffered by a mutzal Power or group of Powers, but 
should be cordially received by the lispitants, in order that a common. 
ground of arbitration may be arrange . 

` L. H. Woorsey. 


‘ THE NEW YORK SESSION OF THE CSTITUT DE DROIT INTERNATIONAL 


The Thirty-Sixth Session of she In#tut de Droit International, held under 
the Presidency of James Brown Scott, at Briarcliff Manor, from October 10 
to 18, 1929, was a memorable avent It was the first time the Institut had 
ever assembled in the New World. It was memorable for the results achieved 
in its week of assiduous labors. It wus memorable because of the large at- 
tendance -of sixty members representing many different nationalities and 
diverse schools of jurisprudence. The American members present were the 
honorary members of the Institut, Hc-. Ekhu Root and Hon. John Bassett 
Moore; Edwin M. Borchard, Fhilip I4arstall Brown, Frederic R. Coudert, 
Hon. David Jayne Hill, Charles Cheney Hyde, George Grafton Wilson, and 
James Brown Scott. 

The opening session was honored i; the presence of Mr. Root, who pre- 
sided with impressive dignity and exp=assed i in his graceful introductory re- 
marks most clearly and eloquently tde elevated mission of the Institut. A 
formal welcome was extended “o the members of the Institut by President 
Nicholas Murray Butler on behalf ci the Carnegie Endowment for Inter- 
national Peace, whose generous subrenticn made possible this session in 
America. 

The session was also memorable because of the Fourth Conference of 
Teachers of International Law and Related Subjects, held simultaneously at 
Briarcliff Lodge by invitation of the Division of International Law of the 
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Carnegie Endowment for International Peace. Various members cf the 
Institut participeted in the stimulating discussions of the conference, which 
was ably presided over by Professor Borchard, of Yale, and was attended by 
over a hundred teachers and authorities in these fields of knowledge and in- 
vestigation. 

The following resolutions were adopted as the result of lengthy and intense 
discussions, which were in French, and were held both morning and afternoon 
throughout the week at Briarcliff: Declaration of the International Rights of 
Man, M. Mandéelstam, Rapporteur; The Juridical Status of Corporations 
(Sociétés), MM. Asser and Streit, Rapporteurs; The extension of Com- 
pulsory Arbitrasion, M. Borel, Rapporteur; The Compulsory Arbitration 
Clause in Conventions of International Private Law, M. Strisower, Rap- 
porteur; Declaration concerning the Codification of International Law, MM. 
Alvarez and de Lapradelle, Rapporteurs; and Diplomatic and Consular Im- 
munities, Mr. Hill, Rapporteur. 

All of these resolutions are of importance ard merit consideration, but it 
may be permitted to single out the Declaration of the International Rights of 
Man as being o? unique significance. This declaration drew its inspiration 
chiefly from American sources and contains intrinsic evidence of its Ameri- 
can workmanship. It states in bold end unequivocal terms the rights of 
human beings, ‘without distinction of nationality, sex, race, language and 
religion,” to the equal right to life, liberty and property, together with all the 
subsidiary rights essential to the enjoyment of shese fundamental rights. It 
airns not merely to assure to individuals their international rights, but it aims 
also to impose on all nations a stardard of conduct towards all men, includ- 
ing their own nctionals. It thus repudiates tke classic doctrine that states 

alone are_subjests, of international law. Suca a revolutionary document, 
while open to criticism in terminology and to the objection that it has no 
juridical value, car-not fail, however, to exert an influence on the evolution of 
international law. It marks a new era which is more concerned with the in- 
terests and righss of sovereign individuals thar. with the rights of sovereign 
states. It is specifically concerned with the status and rights of thosa who, 
like many Russians, may be in the unhappy state of being, not merely 
heimatles, but elsc proscribed by their country of origin. It is of curious 
interest to note that this Declaration of the International Rights of Man was 
adopted on October 12, 1929, the 447th anniversary of the discovery of Amer- 
ica, by a very large majority of the members ot the Institut. It may be con- 
sidered, in a sense, as an expression of homage by the Institut to the New 
World for its ecntributions to the liberal development of international law. 

The institut voted to refer back to various commissions certain subjects 
which required further study and time for delikeration. It voted to suppress 
five of its permanent commissions, namely: the Tenth Commission on The 
Compulsory Azbitration Clause in Conventions on International Private 
Law; the Eleventh Commission cn Conflicts of Laws respecting Internal 
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Navigation; the Fifteenth Commissicn on The Extension of Compulsory 
Arbitration and the Compulsory Jur-sEction of the Permanent Court of 
International Justice; the Nineteerth ~xmmission on the Juridical Status of 
Corporations in International Law: aal the Twenty-third Commission on 
Aérial Warfare. The Institut also vo» 1 to place on its agenda the con- 
sideration of the following new sub‘ects: she Recognition of New States and 
Governments; the Conclusion of Inte>r=tional Treaties; the Effects of the 
Most-favored-nation Clause; Kevis.on c= the Resolutions of Munich (1883) 
regarding Conflicts of Penal Laws vitt spect to Jurisdiction; the Juridical 
‘Effects of Changes in Territorial Sove-e znty; the Diplomatic Protection of 
Nationals Abroad; the Sources of the Law of Nations; and the Juridical 
Basis for the Conservation of the Ficze of the Sea. 

The Institut voted to have its next S=ion at Cambridge, England, in the 
summer of 1931. Professor A. Peerce =iggins, of Cambridge, was elected 
President. 

After the completion of thair arduous =kors at Briarcliff Lodge, the mem- 
bers of the Institut entered opon s rcun= -f social activities. These included 
a dinner by the Trustees of the Carnsg:- =ndowment for International Peace 

‘in New York, a dinner by Hon. George W. Wickersham, President of the 
University Club of New York City, &luacheon at New York University, a 
‘reception and tea at Columbia Universit by President and Mrs. Butler, a 
reception by the Association of the Ba- f the City of New York, a visit to 
Princeton University where they were welcomed by President John Grier 
Hibben, a luncheon st the home of Pro-2=57 and Mrs. Brown in Princeton, a 
visit to Philadelphia, and a visit to Waddington. A special visit was paid 
to Mount Vernon end to Arlington Dece ery where a wreath was placed on 
the grave of the Unknown Soldier. Frrident and Mrs. Hoover paid the 
Institut the signal honor of a reception. ead tea at the White House. The 
Governing Board of the Pan Amerizan -nion offered a buffet luncheon to 
which the members of the diplomatie cts in Washington were also invited. 

The members of the Institut and iheir families sailed for Europe October 
96, having been the guests of the Sern=gie Endowment for International 
Peace from the moment they sailed fh- Cherbourg on the S. S. George 
Washington until their return on the £. = America. They left in America 
most agreeable and memorable impresias. It is confidently to be hoped 
that their visit cannot fail tc exert 2 mc favorable influence for a better 
understanding between the peoples o? tis Hew World and other nations, and 
for the generous advancement of the las of nations. 

PHILIP MARSHALL BROWN. 


THE FOURTH CONFERENCE OF TIACEER: OF INTERNATIONAL LAW AND RE- 
=y “LATSD SU2Æ CTS . : 

The Fourth Conference of Teech=rs d International Law and Related 

Subjects met at Briarcliff, Octoter 10-17, 1929. At the time the third con- 
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ference was held, in Washington, in the spring of 1928, it was thought that the 
next conference would take place in two to three years. Owing, however, to 
the unique opportunity afforded by the preserce in the United States of the 
Institute of International Law, which was scheduled to meet at Briarcliff, 
Oztober 10-17, the teachers of international law in 1929 requested and ob- 
tained the consent of the Carnegis Endowment for International Peace to 
bring forward the fourth conference to Octcber, 1929, thus enabling the 
teachers to attend the sessions of the Institute (morning and afternoon) 
and to hold their own sessions in the evening. The hope that members of the 
Institute would attend and participate in the sessions of the American teach- 
ers was not disappointed—a factor which made the sessions noteworthy. 
An extensive program was arranged. The meetings opened on October 10 
with two round tables—one on ‘‘The teaching of international law—meth- 
ods and topics,” presided over by Professor Reeves of Michigan, and an- 
other on “The teaching of international relations—methods and topics,” 
presided over by Professor Spencer of Ohio Szate. 

The announced speakers at the drst round table were: Professor Eagleton 
of New York University, Professor Ellen D. Ellis of Mt. Holyoke, Dr. 
Alvarez of Paris, Professor de Visscher of Ghent, Professor Cavaglieri of 
Naples, and Professor Wehberg of Geneva. 

The announced speakers at the second round table were: Professor Healy 
of Georgetown, Professor Spykman of Yale, and Professor Eugene Borel of 
Geneva. i 

A second set of round tables was held on October 11, presided over by 
Professor Garner of Illinois and President Dennis of Earlham College, re- 
spectively. The subject of Professor Garner’s round table was “Topics for a 
seminar in international law and methods of conducting graduate seminars-— 
results obtained.” The announced speakers at this round table were: Pro-. 
fessor Stowell of American University, Prcfessor Whitton of Princeton, 
Professor Nerincx of Louvain, and Professor Verdross of Vienna. 

President Dennis’ round table dealt with tae problem of “The teacher of 
international law and relations—uis functiors as teacher, research investi- 

-gator, counsel in litigation, and governmens adviser,” including also the 
subject of training and career of the student. The announced speakers were: 
Frofessor Wilson of Harvard, Professor Stewart of American University, and 
Sir Cecil Hurst, recently elected a judge of ths Permanent Court of Interna- 
tional Justice. : 

On Monday, October 14, the first general meeting of the conference was 
held. At this meeting reports were read from the Executive Committee, by 
Professor Hill, Chairman; from the Committee on Publications, by Pro- 
fessor Potter, Chairman; and from the Comm:ttee on the Questionnaire, con- 
cerning the teaching of international law and relations, by Professor Jessup, 
Chairman. Owing to the inadequacy of meny of the replies to the ques- 
tionnaire, Mr. Jessup supported a motion, which was carried, not to print 
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the report of his committee. The —>-mmittee on Publications was in- 
structed to continue its work to bring deut the publication by the Depart- 
ment of State of that part of the program for government publications not 
yet approved for the department by baiget estimates, namely, the publica- 
tion of documentary materials connected with the arbitrations to which the 
United States has been.a party since 1 ae and the appointment of an editor 
of the proceedings of international coxcerences. A hearing before the Di- 
rector of the Budget and officials of tha State Department on this matter 
held immediately after the adjournmen; of the conference, helped, it is 
hoped, to bring about the probable inclusion of appropriations for these proj- 
ects in the budget estimates for 1932. The Publications Commistee was 
also requested to survey the field of bibkicgraphies of international law with 
a view to determining what is still needəd and to survey the possikilities of 
securing the printing of scientific manuscr:pts which would not readily find a 
commercial publisher. l 

In view of the fact that many of the tzechers could not stay for the putin 
week of the conference and that many co.ild-not be present on the opening 
days—October 10 and 11—th2 Progra-r Sommittee arranged to Lave the 
leaders of the round tables of those evenrgs report to the conference on the 
results of their respective round tables. This was done by Professors Reeves, 
Spencer, Garner, and Stewart (in placz ef Mr. Dennis). 

Owing to the fact that so many teachers had announced their inability to 
be present at the business sessions of the conference scheduled for October 
17, it was decided to hold the business session on October 14. A Nominating 
Committee, consisting of Prozessors Sicvell, Chairman, Fite, Dennis and 
Stewart, brought in the names of nomin=es-for office for the forthcoming term 
as follows: Edwin M. Borchard, Directo>; Philip C. Jessup, Chairman of 
Executive Committee; Quincy Wright, Chairman of Committee on Pub- - 
lications, with a request that Professor Potter continue in office urtil Pro- 
fessor Wright’s return from the Orient. ‘These nominations were approved 
by vote of the conference. Several rsmbers of the Institute, including 
Dr. Barclay, Professor Alvarez and Processor de Lapradelle, addressed the 
conference in friendly and encouraging sapport of its aims. 

The second general meeting of the ecrference was held on October 15 on 
the subject of ‘Teaching methods and zarriculum—the distinction between 
graduate and. undergraduate courses in xternational law.” The presiding 
officer was Professor Hull of Swarthmore and the announced speakers were: 
Professor Hudson of Harvard, Profess>- Fite of Vassar, Professor Potter 
of Wisconsin, Professor Kraus of Goettrgen, and Professor Gidel of Paris. 

The third general meeting, on October 16, dealt with the subject of “‘Re- 
search in international law and relations ia she United States and in Europe.” 
The presiding officer was Professor Jessup of Columbia University; and the 
announced speakers were: Mr. Borchard of Yale, Professor Schiicking of 
Kiel, and Professor Besdevant of Paris. 
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The final mecting, on October 17, deelt, in accordance with the desires of 
the members œ the conference, with a subject of substantive law which 
nevertheless had some relation to pedagogic problems, namely, “Tke rela- 
tion of British and American prize law to international law and its proper 
treatment in tae general course.” Prasided over by Professor Wilson of 
Harvard, the announced speakers were: Professors Hyde of Columbia, 
Dickinson of Michigan, and Pearce Higgins o? Cambridge, England. 

From the fac that practically every session of the conference lasted until 
nearly midnigkt, it may be inferred taat incerest in the proceedings was 
keen. - Nearly avery meeting was follewed by a lively open discussion, to 
which addition: interest was lent by ths joint participation of American and 
European teaciers. The personal acquaintance formed between teachers 
of America ana Europe offers promise of useful future collaboration and 
coöperation in the solution of scientific problems, plans for some of which 
indeed were lard at the conference. A strong sentiment prevails among a 
considerable pert of the membership of the Conference of Teachers that sub- 
jects of substamtive law should find a place ir the programs of future meet- 
ings, subjects the discussion of which may lead to reforms in the law. Such 
an enlargemens of the scope of the conference presents a problem which 
ought to be fully considered by all the members and other parties in interest. 

Epwin M. BorcHarp. 


THE POSITIONS OF CANADA AND THE UNITED STATES IN THE MATTER OF 
TRADE IN ALCOHCLIC BEVERAGES 


The positiors taken by the United States and Canada respectively, re- 
garding the smuggling of alcoholic beverages into the United States from 
Canadian ports, raise some extremely interesting problems of international 
law and relations. At the present time what seems to be an impasse has been 
reached, and tae solution of the problem lies still in the future, to be reached 
by any ofe or more of several possible paths 

The Goverrment of the United States obtained, after more than two 
years of effort an informal conference with delegates of Canada in Ottawa 
last January, where the delegates of the United States sought above all to se- 
cure some assurance that the Canadian Government would refuse clearance 
to vessels leav-ng Dominion ports laden with cargoes of goods forbidden by 
law to be imported into the United Szates. Attempts were made to show 
that Great Britain, Norway, and other countzies had adopted this method of 
assisting the United States or one another -n the enforcement of customs 
legislation, alt ough it developed that this assertion was partially inaccurate 
and that in al cases where it was accurate treaty agreements based on mu- 
tuzlity of intezest, pecuniary and other, had been adopted for the purpose. 
The delegates of the United States considered that it would also be necessary, 
in order to check the flow to the United States, for the Canadian authorities 
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` to take steps to prevent release from dis-illeries of alcoholic beverages, on 
which duty had been paid, for export tc zhə United States. Some discussion 
was had of the régime of distribution of 3l@holic beverages in Canada but no 
results were attained along the line proposed by the United States. 

The Dominion Government, both ai sh= time of the conference and sub- 
sequently, has refrained from taking any such-action; the Dominion De- 
partment of Justice, it is reported, haz recently held that any such action 
would be illegal unless authorized by szatite of Parliament; and no treaty 
providing for such action on the part of Canada has been concluded with the 
United States in spite of suggestions coking in that direction. The Do- 
minion Government has been willing to provide officials of the United States 
with information concerning ships and cacgoes clearing Canadian ports for 
ports of the United States which, thers was reason to believe, intended to 
engage in smuggling operations, and evex to allow officials of the United 
States to station themselves in Canad-an ports in order to obtain such in- 
formation, but beyond that Canada ha: been unwilling to go. The present 
situation suggests a deadlock in default of shanges in the laws of the United 
States or Canada or both by legislation w-th ‘or witout preliminary treaty 
agreement. 

What comment may be made upon the present situation in terms of princi- 
ple? It would be generally agreed that cn» nation may rightfully ask of an- 
other that it shall take reasonably adequate action to prevent persons within 
its jurisdiction from undertaking thereim erterprises directed against the au- 
thority and welfare of the former in pzcportion as these interests are pro- 
tected by international law and the lars cf the former state. It would be 
further agreed that the neighboring stes3 7s under obligation not to engage : 
even indirectly in any such activities itsalf. Assistance in preventing coun- 
terfeiting, smuggling, and attacks upon the legitimate peace and safety of a 
state is commonly rendered to that stat= by its neighbors with all readiness. 
But when such assistance depends for its a-lequacy ir fact upon steps which 
seem to conflict with the law of the neighbcring state, or when the objective 
to be attained differs from those commanly sought by states in general or 
the neighboring state in particular, difieulties, both legal and political, 
arise.. Such are the difficulties icheren; in the present problem. 

It does not entirely meet the case to ass2rt that smuggling is smuggling. 
In the practice of extradition the fact that one state nas classified a certain 
action as a crime is nos sufficient żo leac the other party to extradite the al- 
leged criminal on the strength of the policy and law of the former state. In 
the negotiation of extradition treaties tere is no obligation upon one state 
to agree to extradite persons because tke second state has classified certain 
actions as criminal. The United States, zt is well known, has not infre- 
quently declined to regard as criminal, end to, agree to extradite fugitives 
guilty of, certain offenses which did not zeen highly criminal to us. Allow- 
ing each state to determine its own criminal law and its own customs law for 
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itself cuts in two directions; it leaves that state to fix its own standards but 
it also leaves other states free to refrain from accepting, for either theoretical 
or practical purposes, those standards. 

On the other hand, the mere assertior. that the assistance desired is ren- 
dered impossible by the law of the neighboring state would seem to beg the 
question unless it can be asserted that in the premises the latter state is free 
to maintain such law. If the activity to be suppressed is one against which 
general international law or practice prescribes protection and assistance 
such a claim would have little force. Similarly for the offer to permit 2 state 
to obtain information—even to provide it with information—which will en- 
able it by its own action by force to prevent the alleged assault upon its 
rights or interests; there seems to emerge here the same type of logical in- 
consistency which is latent in the proposition that export of contraband may 
legally be permitted by one state but may legally be prevented by another, 
the injured, state; if the trade were illegal at international law the latter state 
could ask assistanse in its prevention ky the former, considerations of pe- 
cuniary profit, which are also important in the present problem, to be con- 
trary notwithstanding. 

It would hardly seem that international coöperation could rightly be 
demanded in the efforts of a state to maintain standards of law and conduct 
not accepted and prescribed internationally. The persons injuriously af- 
fected by such coöperation on the part of the neighboring state—or their 
government if they be aliens—might reesonab:y protest against interference 
in their commercial activities when such activities are legal in the neighboring 
state and inmost of the states of the world. The whole history of efforts to 
suppress the traffic in slaves might be reread with profit in this connaction; 
the only remedy “or the state seeking assistance is to secure international 
agreements to that end, which will operate within the neighboring state to 
limit freedom of action on the part of those within its jurisdiction, or legisla- 
tion within that state in the same sense, and perhaps both. __ 

PITMAN B. POTTER. 


~ THE INTERNATIONAL CONVENTION FOR SAFETY OF LIFE AT SEA 


The diplomatic conference called to conclude a convention on safety of 
life at sea met at London, April 16, to May 31, 1929, with eighteen nations 
officially represented. The delegation of the United States consisted of its 
chairman, Hon, Wallace H. White, Jr., chairman of the House Committee 
on Merchant Marine and Fisheries, together with representatives of the 
Departments of State, Navy and Commerce, respectively, and the president 


of the American Steamship Owners’ Association, the president of the Na- 


tional Council of American Shipbuilders and the president of the American 
Bureau of Shipping. A convention was signed on May 31, 1929, consisting 
of 66 articles, to which is added an Annex (I) of 46 regulations having the 


` 
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same force and taking effect at the sare -ine as the convention itself. The 
convention supersedes the conventicn watch was signed in London, Janu- 
ary 20, 1914, which though ratified ky sox- states, yet, because of the war 
and for other reasons, never became secie except through partial legisla- 
tive enactment. Since the earlier conveztion, many changes have been 
made in the types and method of construction of seagoing ships. Technical 
advances have also been made in rad‘otele-zraphy in its application to the 
operation of ships at sea. These considerations led the British Government 
in 1927 to transmit to the other maritie Le<ions a memorandum embodying 
a survey of these new conditions and ccnt: izing tentative suggestions for the 
revision of the 1914 convention. 

The present convention deals with meazs for ensuring safety under the 
following headings: construction, lifs-sa~ng appliances, radiotelegraphy, 
safety of navigation and certificates. The =rovisions, so far as they regulate 
the construction of ships, apply generelly 13 ships built after July 1, 1931, 
but each government undertakes to ccnsice< the arrangements upor: existing 
ships, with a view to improvements to <rovide increased safety where 
practicable and reasonable. ‘With a few exestions, the laws of the United 
States do not embody the construction re yarements here set out, although 
the main principles may have been fellove-] to some extent. The part of 
the convention dealing with lie-saving appliances, fire detection and extinc- 
tion raises both the domestic and for2.2n siandards as now existing. The | 
convention requires that all passenge> shib= cf whatever size and all cargo 

_ ships of 1600 gross tonnage engaged 01 in-exnational voyages shall be fitted 
with radio installation. This is an im>ortazt advance over the existing law 
of the United States and the 1914 corvensien, both of which provide com- 
pulsory radio installation only for skips a=ving fifty or more persons on 
board. The part of the convention deding with navigation in general 
(Chapter V) applies, unless express escepton is made, to all ships on all 
voyages. Provision is made fer the coll=ct=. end dissemination of meteoro- 
logical data and for the North Atlantiz ice patrol; also for the equipment 
with radio compass of all passenger shigs ov=r 5,000 tons. The chapter also 
covers helm orders, alarm, distress and uzgax y signals, the misuse of distress 
signals, the speed of transmission of messe ges of distress, the procedure in 
handling such messages, and includes an .rdertaking by each government 
to adopt or maintain measures ensuring that from the point of view of safety 
of life at sea, all ships shall be sufficiertly zd efficiently manned. 

Probably the most significant feature of tLe convention so far as naviga- 
tion is concerned is the agreement cor{aire: in Article 40 that alterations 
ought to be made in the international rezul ons for preventing collisions at 
sea. The proposed alterations appear ic: Anw_ex II of the convention but do 
not necessarily come into force wish the zorvention itself. An effort is to be 
made to endeavor to have the various zover-ments adopt the revised regu- 
lations so that they may come into force om July 1, 1981. We shall not 
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undertake to pess judgment upon the technical content of the new regula- 
tions. We draw attention, however, to the provision of Article 2 by which 
“naval vessels cf special construct-on” are permitted to follow the require- 
ments as'to the position of lights or their ranze of visibility “as closely as 
circumstances will permit,” where žit is not possible to comply fully with the 
provisions demenced of other vessels. If this paragraph refers to subma- 
rines, which it probably does, there would seem. to be considerable danger in 
its facultative sharacter. Submarines with lights improperly carried, or 
- hung so low as not to be readily visible, have been the cause of accidents 
which have taken a gruesome toll cf hurnan lives. The mere inconvenience 
of carrying prcper lights should not weigh .n favor of exempting naval 
vessels in time of peace from the salutary rules applicable to other vessels. 
The Maritime Law Association of tae United States opposed such exemptions 
in its report in 1928 prior to the International Shipping Conference held in 
London in June of that year. A wise course is proposed in the Final Act of 
the present corvention in respect of the application oi the regulations to 
aircraft on the surface of the high seas and on other waters navigable by 
seagoing vesse&. The conference recommerds that the problem of air- 
craft be studiec and that an endeavor be made to regulate the subject by 
further interna-ional agreement. 

The conventor is to come int» force on July 1, 1931, as between the 
governments which have deposited their ratifications prior to that date, 
provided at least five have thus ratified it. As the technical arrangements 
involved in the execution of a corvention such as the present are changing 
with the progress of the art, it is important that they be subject to amend- 
ment in accorcance with the requirements cictated by actual experience. 
Accordingly, cenferences are te b2 convoked from time to time for the re- 
vision of the cenvention after it has been in force for five years, whenever 
one-third of th contracting governments express a desire to that effect. 

_ As the commerce of the high seas is international in character, so also must 
: its regulation ke international. Conflicting national regulations are indeed 
‘a positive danger. The present convention is doubtless the most forward- 
. looking international agreement that has zhus far been elaborated for 
. ensuring safety of life at sea. If and when it goes into effect, it will still 
| remain a duty iceumbent upon she signatory states to make its detailed 
salutary provisions really effective by mainta:ning an adequate and efficient 
inspection service, without which even the-most perfect technical regulation 
of the subject—natter will prove to be only a pious but futile aspiration. 

ARTHUR K. Kuan. 


INTERNATIOYAL CONVENTION FOR THE REPRESSION OF COUNTERFEITING 


On April 20 1929, a draft convention consisting of 28 articles for making 
more effective the prevention snd punishraent of the counterfeiting of 
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currensy was signed at Geneva. Th=z :oavention was élaborated by an 
international diplomatic conference representing 35 states, convened 
under the auspices of the League of Naioas at the request of the French 
Government, following the discovery of extensive counterfeiting of notes of 
the Bank of France in 1925. The drait wnich served as the basis of the 
deliberations of the conference was prepared by a “mixed committee” of 
experts appointed by the Council of the L2azue in December, 1926, to study 
the problem of repression of counterfeiting. The convention was signed by 
the plenipotentiaries of 25 states and these œ several other states announced 
their intention of signing at an early dace. 

The motive which prompted the French Government to suggest the 
conference was the conviction that the whcle community of states had an 
interest in the repression of a form of crininality which is becoming in- 
creasinzly common and also rore difficaL. t detect, especially when it is a 
case of foreign currency presented to bamks zor exchenge. Moreover, it has 
sometimes been found difficuls to punisi. nezsons engaged in the business of 
counterfeiting or passing counterfeit moze because of the disposition of 
certain governments to regard the offens2 ıs political in character and there-. 
fore non-extraditable. Finally, the chan:e of offenders escaping adequate 
punishment or punishment in any form væ increased by the diversity of 
legislation against counterfeiting, divers= ral-s of extradition, and the lack of 
internasional administrative machinery “cz the discovery and apprehension 
of counterfeiters. Because of the varyinz soaceptions of criminal law and of 
practice in respect to extradition, and tise scmewhat exaggerated notions of 
national sovereigniy, which prevail throuzhout the world, the difficulty of . 
reaching a general agreement was very ustlerable, end the project finally 
adopted by the conference at Geneva reprererts to some extent a compromise: 
which does not provide an altcgether sat_s actory solution.. The conference 
was content mainly with laying down carvan general principles to be applied 
through the national legislation of the tes which become parties to the 
convention, and imposing on them an ob icaion to ater their existing legis- - 
lation and practice only to a minimum d=g-ec. The guiding principle of the - 
convention is the obligation which each estute assumes to see that no person 
found guilty of counterfeiting shall escape acequate punishment. 

The declared object of the conventicr is to make more effective the 
prevention of counterfeiting of “currercr’ and the punishment of counter- 
feiters, ‘‘Currency’’ by the terms of th= corvention is understood to mean 
paper money (including banknotes) an= zom, the circulation of which is 
legally authorized by a government. During the course of the deliberations 
of the conference some proposals were mede to include in the category of - 
“currency,” bank checks, bills of exckerge, bonds, postage stamps and 
fiscal stamps, but as the conference hac t2ea convened for the purpose of 
dealing with the courterfeiting of money oalr, it was felt that the extension. 
of the measures proposed, to cover the feldfration of other instrumentsjor 
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papers than those which actually cirsulate as money, would be going beyond 
the object for which the conference was called. 

Article 3 of the convention declares that the following acts should be 
punishable as ordinary crimes: the fraudulent making or altering of currency, 
the introduction into a country or receiving of such currency with a view to 
uttering it, and with knowledge that it is counterfeit; the attempt to commit 
such acts; and the fraudulent making, receiving, or obtaining of instruments 
adapted for the counterfeiting or uttering of currency. Each of these acts, 
if committed in different countries, shall be considered as a distinct offence, 
and no difference shall be made in the scale of punishment in respect to the 
counterfeiting of dcmestic currency and the counterfeiting of foreign cur- 
rency. Where such a distinction ncw exists in the legislation of any country 
which is a party to the convention, it undertakes to modify its legislation 
and establish the principle of equakty of punishment. 

It will be noted that most of the punishable acts mentioned above are 
qualified by the word “fraudulent.” The proposal to so qualify them 
provoked considerable discussion in the conference. On the one hand, it 
was argued that the qualification was unnecessary, that counterfeiting is in 
itself a fraudulent act and that the addition af the qualifying word would 
create the burden of proving in such case a fraudulent intention—a burden 
which would often be difficult to discharge even in the face of undoubted 
guilt. On the other hand, there eppears to have been a feeling that the 
commission of some of the acts mentioned was conceivable without the 
existence of fraudulent intent, ir which case they should not be punishable . 
as ordinary crimes, and the view of those who shared this opinion prevailed. 

Article 3 does nct obligate any state which becomes a party to the con- 
vention to alter its criminal code s> far as its qualification and punishment 
of crime are concerned. All it requires is thet the acts mentioned should 
(doivent) be punished as ordinary erimes. Each state, therefore, is free to 
impose such punishment as it considers adequate and just. This principle 
is reinforced by Article 18, which declares that the convention does not affect 
the principle that the acts mentioned in Articl2 3 should in each country be 
defined, prosecutec and punished ia accordance with the general rules of its 
own domestic law, the only oblizaiion being that the guilty offender should 
not be allowed impunity. 

Moreover, while Article 3 obligetes the parties to insert in their criminal 
codes the principle that the offences mentioned in that article shall be pun- 
ished as ordinary crimes, in case they do not already so declare, it does not 
affect the right of public prosecutors to decide for themselves in each par- 
ticular case whether it is expedi2ns to prosecute an individual charged with 
any of the acts mertioned or the discretion of juries in reaching their verdicts. 
In order to emphasize further the freedom of the parties in respect to the 
manner of punishment of acts in connection with counterfeiting, a protocol, 
signed at the same time as the convention, declares that the convention does 
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not affect the right of states to regulate ky their own legislation, the prin- 
ciples on which a lighter sentence:or ro seutence at all:may be imposed, the 
prerogative of pardon or mercy or the rigkt of amnesty. 

The question, whether, if ever, any of the acts mentioned in Article 3 
might under certain circumstances have the character of political offences 
and therefore non-extraditable and non-punishable, was also the subject of 
prolonged discussion in the conference. On the one hand; there were certain 
delegates who were unable to conceive of the possibility of counterfeiting 
ever being properly considered as a political offence; on the other hand, there 
were some who felt that there were zircumstances, for example, during a 
revolutionary movement when the imsurzectionists being temporarily in 
power, issued currency of the state. under which acts denominated as 
counterfeiting might justly be regarded as having a political character and 
their authors entitled to asylum. The təxt as finally adopted does not 
declare that counterfeiting shall never be zonsidered as a political offence; 
it only declares that it should be: punished as ordinary crimes, that is, as 
a violation of the common law, which is tantamount to saying that in prin- 
ciple it has no political character. Each state is left free, therefore, to 
determine for itself in a particular cas2 wh2ther the motive of the offender 
was in any sense political and whether he is entitled to the benefit ‘of 
asylum. 

The question of extradition was also neturally the subject of extended 
discussion, especially between the representatives of those states which do 
not punish their nationals for crimes commisted abroad and which surrender 
them for trial and punishment in the couatry where the crime was com- - 
mitted, and those of countries which refuse to surrender nationals in such 
cases but themselves try and punish them.: Because of these opposing 
practices and the probable unwillingness of both groups of states to abandon ` 
their traditional practices, the conference did not regard it as expedient to 
propose rules which would oblige anv state to modify its own conceptions — 
or practice, as much as uniformity of praetice might seem desirable as a 
means of facilitating the repression 0: counserfeiting. The conference did, 
however, adopt a veu thatit was desirab-e that the rules of extradition 
should be unified on‘an international basis with a view to promoting a | 
more effective suppression of crime. The rules finally agreed upon made 
it obligatory upon countries which do not extradite their nationals to punish 
those guilty of counterfeiting in a foreign country but who return to their 
own country, in the same manner as if the offence was committed in their 
own territory. The same obligation applies in the case of foreigners guilty 
of counterfeiting abroad and who are in tke territory of a country which | 
punishes offences committed abroad. It is farther declared’ that the offences 
_ mentioned in Article 3 shall be deemed to be included as extraditab‘e- crimes 
in any treaties which have been or may hereafter be concluded between any 
of the high contracting parties, and thet extradition in such cases shall not 
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hereafter be concitioned upon the existence of a treaty of extradition with 
the other party œ upon reciprozity of conduct. 

The first of these provisions virtually obliges the parties to put counter- 
feiting on the lis» of offences which, according to their law or treaties, are 
extraditable, in case it is not alrzady thers. The second provision will have 
the effect of modifying the practice of the Anglo-Saxon countries which 
ordinarily extrad_te offenders only tpon condition of reciprocity. Another 
article obliges tke parties to s2ize and confiscate counterfeit currency as 
well as all instruments or articles used in connection with counterfeiting. 

Finally, to mestion only the more important provisions of the convention, 
an attempt is made to organize a system of international collaboration 
through the crea.ion in each stete of a central office which shall be a deposi- 
tory of informatzon useful for the prevention, detection and punishment of 
counterfeiting, which should keep in touch with the similar offices of other 
countries, and which should keep one another informed of issues of new 
currency and of vithdrawals from circulation oi old currency, of discoveries 
of counterfeit mcney and of other matters likely to be of interest to the public 
authorities‘in the discharge of their duties in connection with the prevention 
and punishment of counterfeiting. 

The conventicn is to come :nto force when it is ratified by five states, 
and it is agreed that any disputes arising among the parties relating to its 
interpretation ac application, and which are not settled by diplomatic 
negotiation, shall be referred to the Permanent Court of International 
Justice for decison, or in the case of disputing states which are not parties 


to the Permanert Court protocol, to Arbitraticn if they prefer. 
J. W. GARNER. 


ET 
JUDGS EDWIN B. PARKER 


On October 3), 1929, Judge Edwin B. Parker passed away. His death, 
terminating an -mportant international judicial activity, is a serious loss to 
the world, and especially to the field of international law and relations. 

As Umpire o` the Mixed Claims Commiss-on, United States and Ger- 
many, as War Claims Arbiter. and as sole Ccmmissioner of the Tripartite 
Claims Commision (United States, Avstria snd Hungary), Judge Parker 
exercised a responsibility, both by reason of the subjects with which he 
dealt and the amounts involved, almost unique in the annals of international 
arbitration. H> was first appointed Arnerican Commissioner of the Mixed 
Claims Commission; but on the death of Judge Day very early in the pro- 
ceedings oi the Commission, he was appointed Umpire. For a time also he 
served as a Commissioner of the Mixed Claims Commission, United States 
and Mexico. zs Umpire of the Mixed Claims Commission, United States 
and Germany, and as sole Commissioner of the Tripartite Claims Commis- 
sion, he had, a3 an Americar: citizen, the major responsibility of passing 
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upon all claims of American citizens against former enemies of the United 
States, under treaties of peace imposmg broad liabilities. This was not the 
first time that a national of one of the oaztias in litigation had been appointed 
umpire. The fifth commissioners ir tae arbitrations held under Articles 
VI and VII of the Jay Treaty (179 ¥eze, respectively, a British subject 
‘and an American citizen. Bates, Lmoire of the British-American Com- _ 
mission under the Treaty of 1853, w23 an American. Lieber, Umpire of the 
Mexican-American Commission under the Treaty of 1868, was an Ameri- 
can. Illustrations could be multipked. But these commissions dealt with 
fewer claims, much smaller in total em unt, than those over which Judge 
Parker presided. i 
Judge Parker early made it clear tnar gs a judge he regarded himself as 
denationalized, and he lived up to thefulest measure of this self-denying or- 
dinance. On the assumption of his oie as the American appointee on the 
‘Mixed Claims Commission, United &ta-es and Mexico, he declined to as- 
sume the usual title of American Ccmnissioner.and maintained that the 
title “Commissioner” better reflected His function as an impartial judge. 
That he discharged the delicate function: cf his office with exceptional skill, 
objectivity, learning and ability is aa « p-nion universally entertained by 
those familiar with his judicial sctivit-. Unostentatious and an indefatiga- 
ble worker, he handed down decisiors ard opinions which won the admira- 
tion of students of international law. ‘This is all the more remarkable 
because prior to his service as Chairma: cf the United States Liquidation . 
Commission in France in 1918-1919, ke tad had but little experience in the 
practice of international law. By natare a just and judicially-minded man, 
combining natural gifts as a lawyer wita she qualities of a student and a 
statesman, he discharged the most exacting requirements of his office in a — 
manner calculated to bring credit wpoa the institution of international 
arbitration and upon the United Stata. a: a country in whose integrity for- 
eigners may repose trust. It is safe sc sey that his objectivity and fairness 
in the most important cases, involving immense sums and important legal 
principles, accomplished much to hea_ she wounds of war and reéstablish in- 
ternational confidence between the Unit:d States and its former enemies. 
The Mixed Claims Commission, United States and Germany, had before it 
in 1923 some 12,000 claims, running to araoants in excess of $1,000,000,000, 
both figures unprecedented in claims c+mmissions. Judge Parker early 
realized that some orderly yet speedy procedure must be devised for dis- 
posing of this vast number of claims if she commission was to be terminated 
within measurable time. He, thereicre undertook to segregate certain 
large and general questions which first required determination, handing down 
in this connection what he called ‘administrative decisions.” This group of 
administrative decisions, dealing with she liability of Germany. under vari- 
ous conditions of fact and law arising in cases before the commission,! is 
iDiscussed in this Journaz, Vol. 19 (-925),-p. 133; Vol. 20 (1926), p. €9: 
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among the fines- examples of analytical seasoning to be found in arbitral de- 
cisions. His opinions on such cuestions as the measure of damages, inter- 
est, proximate cause, are a distinct contributicn to international law, if not 
also to municipal law. He affirmed repeatedly that he was defining obliga- 
tions under a tseaty which imposed liabilities beyond those authorized by 
international law. ‘Nevertheless, :n case of doubt, he resorted to interna- 
tional law to resolve the difficulties and did sə in a fashion to win general 
approval. His analysis of the prcblems connected with the nationality of . 
claims and the Jate when American nationality had to be established met 
general approvel. While scientific differences of opinion with a few of his 
minor legal con:lusions may be possible, such as his view on expatriation in 
connection witk the Rothmann case beijore the Tripartite Claims Cemmis- 
sion, or on the possibility of American claims arising through injuries in- 
flicted upon foreigners, nevertheless it will probably be universally conceded 
that few commsions can point to such a series of consistently well-reasoned 
and clearly expressed opinions on subjects in certain respects novel in inter- 
national law. _ndeed, the decisions of such questions as the meaning of the 
term “naval ard military works or materials,” on the liability of Germany 
for war risk instrance premiums paid by American citizens, on the claims for 
life insurance payments accelerated through the death of victims of German 
belligerent acte required not merely the mind of a lawyer, but the experi- 
ence and common sense of a statesman and a man of affairs. Judge Parker’s 
lifetime of practical equipment in dealing with large affairs and the broad 
judgment witheut which such activity is.impossible, probably constituted 
as important a factor in the satis‘actozy solution of complicated problems 
before the commission as any other single characteristic. 

By virtue of -hese fundamental or administrative decisions, the two agents 
were able, by application of their principles, tc agree on the bulk of the cases 
before the commission; and thus is happened that all but a few of the more 
complicated cleims had been disposed of at zhe time of the Settlement of 
War Claims Act of 1928. Uncer that Act, Lowever, new claims were per- 
mitted to be filed, so there are now pending some 3,000 additional claims still 
to be disposed f. 

Judge Parke? completed his wcrk as Tripartite Ciais Commissioner in 

` 1928, passing as sole judge upon c:aims of American citizens against Austria 
and Hungary »mounting to several million dollars. In the report of Dr. 
Ernst Prossinazg, Austrian Agent tribute is paid to the unimpeachable ob- 
jectivity and kigh-mindedness of Judge Parser. This tribute is repeated 
in an article printed in the Neve Freie Presse of Vienna, November 9, 1929. 

As War Claims Arbiter passing upon the claims of Austrian and German 
ship-owners and patent-owners against the United States for compensation 
for requisitioned vessels and pacerts, Judge Parker had labored long in prep- 
aration for his final decisions. Eut death cut short the handing down of 
finished opinioas. He had handed down one fundamental opinion on the 
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meaning of the term “merchant vessel ’; ard itis perhaps proper to say that, 
in spite of the realization during-the last fev months of his life that the hand 
of fate lay upon him, he nevertheless worLed as vigorously as failing health 
permitted, to complete his decisions ir. the ship cases. There is about this 
something tragic and herois, not wishort significance in estimating the 
character of the man. 
During these last busy years of his. life, his executive ability had been 
_ drawn upon for service by numerous quawi-public organizations. He had 
been made a Trustee of George Washiagto1 University and of the Carnegie 
Endowment for International Peace, ard hed acted as Chairman of the Exec- 
‘utive Council of the American Society of international Law and as Chair- 
man of the Board of the Chamber of Commerce of the United States. 

In his closing days; indeed on Septencber 3, 1929, he endowed international 
law and relations with a final gift. H= hal by his life enriched both. He 
would now by his death open the oppcriuni:y for public service in the broad- 
est sense to those who could profit by irairing. He, therefore, provided in 
his will that the-bulk of his estate was so b: left in trust, to be administered 
by a Board of Supervising Trustees, fcr ths founding of a Graduate School 
of International Affairs to be connected with some university, in order to 
teach “high-minded young men, of prover character and ability, subjects 
calculated thoroughly to equip them ~o render practical service of a high 
order to the Government of the Unitec Stetes in its foreign relations, or to 
financial or industrial institutions engagec in foreign trade or commerce 
whose activities indirectly affect intermatioaal relations.” The Parker En- 
dowment, if it achieves the object of iss fouader, will thus perpetuate public 
services which have brought to Judge Parke: and to the United States honor 


and universal respect. 
Epwin M. Borcuarp. 


CURRENT NOTES 
STATE DEPARTMENT PUBLICATIONS 


A new publica~ion program of the Department of State, made possible by 
. the Congressional appropriatior successfully urged by this Society before the 
Bureau of the Budget and committees of Congress last year, was announced 
by the Department on October 15. The daily mimeographed releases are 
being published weekly in prinsed form, and indexes will be supplied semi- 
annually as of Cecember 31 and June 30. All publications are to be num- 
bered consecutively and those of a similar character brought within well- 
defined series. In addition to the Press Releases, some of the series now 
being published sre the monthly Bulletin of Trecty Information, the quarterly 
Foreign Service List, and the annual Register of the Department. There will 
also be others wth titles similarly descriptive of their contents, such as the 
Latin American Series. 

The Department is not in a position to maintain free lists for the distribu- 
tion of its publications, but they msy be purchased from the Superintendent 
of Documents, Government Printing Office, Washington, D. C., who is per- 
mitted by law t> charge only for paper, press work, and binding. Accord- 
ingly he is unab e to fix a year_y subscription price, but for the convenience 
of the public, ths Superintendent o? Documents will accept deposits against 
which the cost cf publications ordered may be charged. Complete lists of 
the Department's publications, with prices, will be issued quarterly. - 

The appropriction for these publications has been obtained upon the basis 
of a sufficient public demand to justify the outlay. The demand comes 
from libraries, irternational law teachers, and cthers interested in the foreign 
affairs of the Gcvernment, and it now remains to be seen whether the actual 
sales will increase to the point of demonstrating the desirability of the series. 
All persons and institutions which value the ccntinuance of the publications 
should show their interest by placing their names on the mailing lists of the 
Superintendent of Documents. 


UNITED STATES TREATY COLLECTION 


Another item-included in the Appropriation Act for the publications of the 
Department of Stete created the position of Editor of the Treaties, to which 
Mr. David Hurter Miller, of New York, has been appointed. Mr. Miller 
was one of the Legal Advisers to the American Commission to Negotiate 
Peace at Paris in 1918, and since then has written a number of books, mono- 
graphs, and artzcles on international law and legal topics. The Secretary of 
State is to be ccmplimented upon obtaining the services of such a competent 
officer to underzake this important and long-reeded work. 


1 See editorial ecmments in the JOURNAL, Vel. 22, p. 529, and Vol. 23, pp. 121 and 404, 
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Up until 1887 it was customary for the Iæpartment to publish, in addition 
to the Treaty Series, an authorized voum of the treaties with notes. Sub- 
sequent to 1887 this duty was taken over Ly the Foreign Relations Commit- 
tee of the Senate which frorn time to tim= has published a set of volumes 
known as Treaties, Conventions, Internatior-al Acts, Protocols, and Agreements 
between the United States and Other Fowere. The Foreign Relations Com- 
mittee has now relinquished its resconsic-lity for the publication of the 
treaties and the Department will resume bis work. Under the editorship 
of Mr. Miller, the Department expects to prepare new treaty texts, in each 
case reading back to the original tresty wich is kept in the archives of the 
Department of State. All translatioxs of sreaties, the authorized texts of 
which were in a foreign language, wil! >e c2ecked and notes will be added to 
the treaties. It is expected that the zollestion will include every treaty to 
which the United States has ever ben a party regardless of whether the 
treaty has subsequently ceased to be m foree. It is hoped that the official 
texts of the treaties can be published wathix about eighteen months although 
it is expected that the preparation of she notes will require somewhat more 
time. 


PUGSLEY SCHOLARSHIPS FOR CHiLDEEN OF AMERICAN CONSULS 


Announcement has been made by Earlham College of the renewal of these 
scholarships for the academis yeer 1330-2831. Two scholarships carrying 
stipends of $400 each are available io the sons or daughters of American 
consuls or vice-consuls of career. Furth:->' information may be obtained 
from the college authorities at Richmend,_—ndiana. A previous announce- 
ment was carried in the last issue of she Jeorna (Vol. 23, p. 836). 


CLAIMS FOR REVOLUTION RY JAMAGES IN MEXICO 


On November 21, 1929, the Mexicar Fec'=ral Government issued a decree 
extending from November 22, 1929, to Febuary 28, 1930, the time limit for 
the presentation of claims for damages done in the revolution in Mexico þe- 
fore December 31, 1928. The law of Fekruary 20, 1929, was amended as 
follows: 

Nevertheless, the claims ef fore gne-z which were before the national 
commissions now suppressed, and weh were not presented to the 
International Mixed Commission», in the terms provided by the con- 
ventions, may be received and settled zy the Adjusting Commission of 
the Public Domestic Debt in acco-dare2 with the provisions applicable 
to Mexicans in regard to indemn-fica=on, and in accordance with the 
present regulatory law, provided shat the interested parties follow the 
methods established in Article 8 therec!. within the extension of time to 
which the foregoing article refers.- 


1 Translation of decree in Diario Oficial, Dez. 9, 123, in State Dept. press notice, Dec. 23, 
. 1929. ek 3 . ae l 
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IMPORT AND EXPORT RESTRICTIONS 


Nineteen states, including the United States, signed a protocol at Paris on 
December 20, 1329, agreeing to pus in force provisionally among themselves 
on January 1, 1330, the Convention for the Abolition of Import and Export 
Prohibitions ani Restrictions, drawn up at Geneva in 1927 and made the 
subject of a supplementary agreement drawn up in 1928.1. The contracting 
parties undertook, subject to certein specific exceptions, to abolish all laws 
and regulations which forbid, or subject to licensing, the importation or 
exportation of goods. The convention does not deal with customs tariffs. 
The present action was taken pursuant to Article 17 of the convention, 
because of the non~deposit of eighteen ratifications by September 30, 
1929? 


BRUSSELS TELEGRAPH CONFERENCE 


On October 1, 1929, the rules adopted at the Brussels Telegraph Con- 
ference è regarding the constructioa of code words in telegrams, cablegrams, 
and radiograms, went into effect -n many countries throughout the world. 
The Departmext of State on that Cate cublishad, for the benefit of American 
firms whose coces and charges wil! be affected by the new rules, a summary 
of the Brussels rules and translaticns o7 circulars issued by the International 
Bureau of the Telegraph Union at Bern concerning the interpretation of the 
rules.4 


CONFERENCE ON TREATMENT OF FOREIGNERS 


The confererce which met at Peris on November 5, 1929, upon the invita- 
tion of the League of Nations, for the purpose of concluding an international 
convention reletive to the treatment of foreigners, adjourned on December 5 
without reaching an agreement. The draft convention used as the basis of 
discussion wag drawn up by the Economic Committee of the League in 
pursuance of tke resolution of the International Economie Congress of 1927. 
It was designec tc eliminate for foreign individuals “ certain of the disabilities 
and inequalitics which still exist in respect to travel, residence, property 
rights and business activities, and to permit corporations organized under 
the laws of fozeign states to exercise their corporate powers on a basis of 

‘equality with domestic corporaticns.’’ 


NICARAGJA CANAL SURVEY 


By a joint resolution of Congress approvec March 2, 1929,° the President 
was authorizec to make a full anc complete investigation and survey, and to 


1 See this JOURNAL, Vol. 22, p. 645. 3 State Dept. press notice, Dec, 23, 1929. 
2 See article in the JOURNAL, Vol. 23, p. 292. § State Dept. press notice, Oct. 1, 1929. 
5 State Dept. press notice, Oct. 12, 1629. € U.S. Stats. at Large, Vol. 45, Pt. 1, p. 1539. 
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obtain all available information, with respect. to the practicability and cost of 
constructing an interoceanic ship canal across Nicaragua, either by way of 
the San Juan River and the Great Lake of Nicaragua, or by any other route, 
including suitable locations for harbors at each of the termini, and to report 
to Congress within two years. Both the Costa Rican and Nicaraguan 
Governments have consented to the dispatch of United States Engineer 
troops to enter their territory at such t.mes and places as they may desire to 
make the investigation and survey anc to compile the requisite information 
and data with reference to rainfall, str2am flows, etc. 


INTER-AMERICAN HIGHWAY 


A joint resolution approved March 4, 1929? authorized an appropriation 
of $50,000 to enable the Secretary of State to codperate with any Latin 
American Government in reconnaissance surveys to develop the facts and to 
make possible a report to Congress regarding the feasibility, cost and other 
considerations connected with the construction of an inter-American high- 
way or highways. It was provided taat this assistance should be extended 
to any Latin American Government which might make a request or signify a 
desire for it to the Pan American Union. The Government of Nicaragua. 
has formally requested the benefits of the Congressional resolution in the - 
construction of a highway toward tle Honduran frontier.’ 

The Sixth International Conference of American States, by resolution 
adopted at Habana on February 7, 1923, entrusted the Pan American Union 
with the preparation of projects ior tke construction of an inter-American 
highway. The Governing Board cf the Pan American Union, acting through 
the Pan American Confederation for Highway Education, requested the 
coöperation of the several governments members of the Union, in the formu- 
lation of such projects, and the Corgress of the United States, by joint 
resolution approved on May 4, 1828, equested the President to direct the 
several agencies o? the Government of the United States to codperate with 
the states members of the Pan American Union in the preparation of such 
projects. 


PAN AMERICAN COMMISSION ON CUSTOMS PROCEDURE AND PORT FORMALITIES 


In accordance with the terras oi the resolution of the Sixth International 
Conference of American States adoptad February 15, 1928, recommending 
to the Governing Board of the Pan American Union to convene a meeting of 
technical experts to study “‘the most effective methods for the establishment 
of steamship lines connecting the countries of America,” and “the methods 
or meens of eliminating unnecessary port formalities,” delegates from all the 


1 State Dept. press notices, June 14 and 20, 1929, 
2 U. S. Stats. az Larse, Vol. 45, Pt. 1, p. 1697. 

3 State Dept. press notice, Aug. 15, 1929. 

1U. S. Stats. at Lerge, Vo. 45, Pt. 1, p. 490. 


CURRENT NOTES 147 


American Reptblies, except Argenzina, convened at the Pan American Union 
on November 38, 1929, and adjourned on November 26. On that date the 
conference adopted an internationel convention containing recommendations 
for incorporaticn into the laws and regulations of their respective countries. 
The recommendations cover methods of collecting duties, clearance cf goods 
through the evstoms, port formalities and charges affecting the entry and 
clearance of versels, including air craft. They look to the further simplifica- 
tion and standardization of practices in use in the different countries, but do 
not touch on tke general tariff polizy of these countries, which was recognized 
as a matter which each government will deal with separately. 


HARRAH CLAIM AGAINST CUBA 


On October 1, 1929, an agreement was signed by the United States and 
Cuba for the arbitration of the claim of Charles J. Harrah arising out of the 
allegedly illegal destruction of a narrow-gauge railroad by Cuban authorities 
in 1917. The sridunal proviced ky the agreernent is composed of Mr. Walter 
'B. Howe, of tae Washington, D. C., Bar, and Dr. Octavio Divino, former 
Secretary of Jistice and Justice of the Supreme Court of Cuba. The tri- 
bunal began ifs sessions at Habana on December 2nd. 


INTERNATIONAL COMMITTEE ON RADIO COMMUNICATION 


Upon the irvitation of the Netherlands Government, the first meeting of 
the Internaticnal Technical Consulting Committee on Radio Communica- 
. tions, establisaed under Article 13 bis of the International Radiotelegraph 
Convention, Signed at Washington, November 25, 1927, and by virtue of 
Article 33 of tae General Regulat.ons, convered at The Hague on September 
18, 1929. Tte United States wes represented by. a delegation composed of 
radio experts from the various government services, under authority of a 
Congressional appropriation aprroved June 21, 1929. Thirty-three other 
governments -vere represented, as well as the International Union for Radio 
Broadcasting, the International Bureau of she Telegraph Union at Berne, 
and the Insti-ute of Radio Engineers, and a number of private ccmpanies 
whose representatives were admisted to the conference but without the right 
to vote. f 

The conference considered the separation of wave lengths; stability of con- 
trol of transmissions; allocation of short waves for aviation, the criminal 
` police and netional services; pcwer limitation for broadcast stations; fre- 
quency separition to be maintained between stations; and the organization 
of a permanent international service for frequency measurements. Reports 
were adopted and the conferenc2 adjourned on October 2, 1929.8 


1 State Deps. press notice, Nov. 9, 1929; Commerce Reports, Dec. 9, 1929, p. 642. 
2 Supplement to the Journan, Val. 23, p. 40. : 
3State Dect. press releases, June 12, 22, Aug. 23, Sept. 25, and Oct. 26, 1929. 
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A NEW CONVENTION REGARDITG PRISONERS OF WAR 
By W. P. Cresson 


The calmer atmosphere of a post-wer ~eciod has permitted a more rea- 
soned judgment concerning many o tae alleged severities connected with 
the treatment of prisoners of war dur-rg th2 recent world conflict. Viewed 
in retrospect, most of these may well appear to have been the result 
of circumstance ratker than the ourccame of any deliberate “moral bank- 
ruptey”’ on the part of the belligerents. The opinion generally formed by 
neutral observers and prison camp inspec.ors numbers among such deplor- 
able circumstances the lack of a reaLy zomprehensive international code or 
standard of treatment. In spite of the ecnstructive work accomplished by 
the Hague Conferences in amplifying tle Lisber Code and the Geneva Con- 
ventions, the existing rules were revealec b> practice to be lacking not only in 
detailed provisions for ensuring the welfere of war prisoners, but even in 
certain fundamental declaraticns of gencra policy. It was highly important 
in undertaking a revision of the convent.ors -n force, that the matter be con- 
sidered by negotiators advised by experss ~yLose experience had been gained 
through actual contact with war-time prob2ms., Equally important was the 
task of embodying the practice evolved 3y zke proteczing nations in the form 
of a code adapted to modern condisions. A realization of this situation 
resulted in “The Diplomatic Conference fer the Revision of the Geneva 

Convention and for the Negotiation cf an ‘nsernational Convention relating 

th «to the Treatment cf Prisoners of War,” vh ch was called together in Geneva 
ion July 2 last by the Swiss Gcvernment fcr the objects set forth in its very 
‘“‘comprehensive title. As the aftermath of every great war of recent times, | 
similar international reunions have gene-al y taken place whose purpose was 
to ameliorate the lot of the combatants. But no previous conference has 
‘ever been in a position to profit by a sta~e cf public sentiment so thoroughly 
aroused respecting the moral obligations ia she conduct of war. To quote 
the words of our own delegate, the Hen. Hrga Wilson (United States Minis- 
ter at Berne), the conference was “one of those rare occasions, wherein no 
profound differences of principle ecculi ~»cssibly arise among the .dele- 
gates.” 

Much preliminary work essential to the success of the conference (in the . 
form of a report ernbodying certain rezem n2ndations offered at the Inter- 
national Red Cross Conference whick wes held in 1921) had been very 
acceptably undertaken by a committee -hcsen from the membership of the 
International Red Cross Society. After some discussion during the pre- 
liminary sessions, this document was made the basis of the work of the con- 
ference, both in the plenary sessions and iz. she meetings of the special, or 
drafting, commission charged with tke 2la2.cration of the matters touched 
upon in the debates. 

The policy adopted by the jurists and mil-tary experts of the international 
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. committee in pr2 sparing their repors had been. guided by an eminently wise 
determination not to depart from the policies or provisions of the Hague 
Convention. Their task was rathe: to amplify this tried and accepted code 
in the light of the best practices developed between the years of crisis, 1914-. 
1918. It soon Lecame apparent, however, from the tone of the general de- 
bates. that the @legates of most of the forty-six countries represented wére 
prepared by their instructions to go considerably beyond such conservative 
restatements of Jetail. ` Following a hint let fall by the president of the con- 
ference, M. Deaichert, it was determined in order to achieve the desired | 
result even “to introduge,certain. new.elements.of. international | law” into the 
proposed conveation under discussion. A 

This liberal psinciple marked an inportant series of debates which occurred 
during the open-ng sessions. In discussing the fundamental problem of: the , 
categories of pr:soners to whom th2 proposed code might be applied, it was 
decided to broeden the definition contained in Articles 1, 2’and 3 of the 
Hague Convention, which are mandatory only in their application to land 





warfare, and to apply them (with eertain necessary variations) to the naval 


and air forces o` the enemy as well In the ensuing discussion more definite 
guarantees wer also suggested for other new classes of prisoners as well: 
women -serving with the armed orces, sutlers, war correspondents, etc. 
The outstandirz application of tbe more liberal and merciful policy deter- 
mined upon as representing the spirit of the time, occurred in considering 
a recommendation concerning reprisals embodied in the report of the inter- 
national committee. It was a notable achievement when the entire principle - 
of reprisal ‘was ~epudiated by the conference in its application to the govern- 
. ance.of prison 'zamps. On July 2rd, in answer to a question raised by the 
. Turkish delegase, concerning the propriety of resorting to reprisal in certain 
extreme cases, the Finnish delegate, M. Marto‘a, radically shifting the ground 
of the argumert, raised it to the rank of a moral issue rather than one of 
legality or expediency. He urgec the assembled delegates to take a great 
forward step ir the development of the laws of war by refusing to sanction 
any process of “vengeance perpesrated on prisonérs of war on account of 
acts perpetrated by the enemy upon men <n. their power.’ In heartily. 
supporting the akove views, Mr. Wilson, the American delegate, said: 


‘In the case presented to us,-it is well so remember that the humani- 
tarian asp2ct of the question at issue is of far greater importance than 
-the purely legalistic “right” volved. ... . the plan actually submitted 

. to us for discussion compreh2nds méasures of rigorous control and in- 
spection, end implies not only a strict supervision, but also publicity for 
the resulta. It is upon this publicity—placing the facts of each case 

. before the-entire world—rather than upon measures of TEPEN that the 
‘nations mist count in the future. - À 


On J uly 4th, M. Werner, of Switzerland, thereporter of the subeommittee of 
. jurists.and miitery experts charged with drafting the text of the final con- 
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vention, communicated the result of hese debates to the conference in the 
following memorable statement: 

Concerning the text of Artid= 3 ander discussion, which reads as 
follows: “Measures of reprisal icvards them (t.e., prisoners of war) are 
forbidden,” we have the please to inform you that a unanimous 
decision was reached by the committee to maintain the text of the pro- 
jected convention. The principe of forbidding reprisals, already sol- 
emnly affirmed in Article 56 of fhe iamous American Instructions of 
1863, was adapted by the Tent Internatione] Conference of the Red 
Cross which met shortly after she war at Geneva. The time has come 
to inscribe it as a fundamental t2& of international law. The prisoner 
of war is a baing withous other de“snse than ths judgments of humanity 
and public opinion cannot allow him to be abused. 


The proposal of the subcommittee vas adopted without discussion. 

Both the importance of the decision -eached by the conference respecting 
reprisal and the circumstances of its acoption are worthy of especial atten- 
tion. Involving, as it does, the entire pcinc.ple of the propriety of retaliation 
. by belligerents, agreement on this metir may serve as a point of departure 
for further limitations of the most far-reaching character. Even so merciful 
a writer as Lieber declared but a few reais ago: “The law of war can no 
more wholly dispense with retaliation, taan zan the law of nations of which it 
is a branch. Yet civilized nations recognize retaliation as the sternest 
feature of war.” ; 

Even judged as an ultimate sancfim, but reluctantly admitted by all 
respectable authorities, retaliation and reprisal as applied to war prisoners 
during the World War, was not only a swurce of untold misery and injustice, 
but also usually revealed itself as a via ly ineffective measure for obtaining 
the results desired. This conclusion falowe the almost universal verdict of 
prison camp inspecicrs and informed -eutzal observers. In the opinion 
of one who had opportunities of study_ag the matter with especial care in 
_ France, Germany, Great Britain and Fussia, this vicious principle, as ap- 
plied to prisoners by orders nearly a-vays emanating from officials not 
directly concerned with the discipline > prison camps, was a useless offense 
against those thus offered in vicarious =crifce. Its brutalizing effect upon 
the mcrale of the guardians was often e~en more deplorable than upon the 
prisoners themselves. Such measures rere seldom intelligently co-related 
to the evils they wera ostensibly intenced to counteract, and their effect 
nearly always gave ar impression of d= “berate and wanton cruelty. Both 
in the eyes of the prisoners and in the c pin.on of the neutral observers to 
whose attention such cases were broazht, reprisals were the outstanding 
grievance of prison camp administration. 

As a substitute for reprisal, modern m=tho ds of publicity may be made to 
offer a new sanction anda guarantee of reciprceel good treatment. Professor 
Hershey points out that “The main sarc~ion of the rules of warfare is ordi- 
narily furnished by public opinion.” Ey perfecting a system of reports by 
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‘prison camp inspectors, and by a careful choice of reputable neutral ob- 
servers, the efiect of their findings upon warld opinion could scarcely be 
neglected by even the most ruthless belligerent. As the lessons of the late 
war revealed, -t is almost impossible for any nation of modern times long 
to affront the mobilized public indignation of the world, notably when 
aroused by the wrongs of prisoners and captives. 

It is to be rezretted that the articles adopted by the recent conference fall 
somewhat short of ensuring the complete publicity desirable for the reports 
of neutral inspectors, notably in failing to include an obligation to pass 
judgment upor the abuses discovered. This failure probably resulted from 
the natural hesitancy of some of the lesser Powers to assume such a re- 

‘sponsibility. Dn the other hand, the conference amplified the practice 
established by ~he Hague Conventions regarding the tendering of good offices 
by the protect:ng Powers in order to secure more direct contacts between 
representatives of the belligerents in the interest of the welfare of prisoners 
and other non—>elligerent relations. 

To sum up tie results accomplished by the conference: In addition to the 
matters noted above, it may be affirmed that, while less detailed than the 
basic projet offered by the Internazional Red Cross, the convention as signed 
has none the le:s simplified the possible future task of both prison camp com- 
mandants and -nspectors. It furmishes a code of conduct far more detailed 
than that of p-evious existing agreements. Taken in connection with the 
new principle zorbidding reprisals, and the extension of the Hague conven- 
tions (notably in the interest of aviators and the crews of submarines) to 
include the personnel of naval and air forces, the proposed convention seems 
to offer a prac-ical code supersed-ng or supplementing much of the impro- 
vised practice regarding prisoners developed during the late war. 

A further corvention modifying and enlarging the scope of the Convention 
of Geneva respecting the wounded and sick-of. armies in -the field was also 
signed by the recent conference. This, however, falls outside the ssope of 
this brief articls. 
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January, 1929 

25 Great Brrraiw—tIrary. ' Excharged rcte concerning reciprocal recognit 
passenger ships’ certificates and eman. -hip regulations. G. B. Treaty 
no. 21 (1929), Cmd. 3385. 


March, 1929 ` 

21 Perv Foreign Orrice. Exscutive deee issued providing for creation of 
section in Ministry of Foreign Relati2ast« handle promptly matters rela 
international congresses or conferenses participated in by Peru. P.. 
Dec., 1929, p. 1255. 

April, 1929 

29 Esronta—Honeary. Signed revised ccrven-ion of commerce and navigat 
replace treaty of 1922. U.S. C. R., or. 25, 1929, p. 510. 

May, 1929 

10 Prrsia—Swepenr. Signed most-favor24mn:tion treaty of commerce and nav 
at Teheran. U.S.C. R., Dec. 9, IEZ E 343. 

21-25 Drance—Great Brirarin. Exchange iao-2: in regard to the laws of landlo 
tenant. G. B. Treaty Series, no. 22 “K20), Cmd. 3390. 

23 Hungary—Swepen. Most-favored-naor -reaty of commerce and navi 
signed Nov. 8, 1928, came into Zorce. U =. C. R., Dec. 9, 1929, p. 648. 

30 Be.erom—Franor. Exchanged ratifizeio-ss of declaration concerning modif 
of Art. 2 of extradition convention of [824 signed June 2, 1926. J. O., Se 
1929, p. 10449. i 

June, 1929 : 

10 ALBANIA—SWITZERLAND. Signed mo2c-fsvored-nation commercial «gre 
U.S. C. R., Nov. 11, 1929, p. 386. 

20 Camva—Great Brrrain. Signed treasy providing for grant of British assist: 
China in naval matters. T.T. B., Se., 1329, p. 12. 
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24 Brazit—Vemezve ra. Boundary protocol, signed July 24, 1928, in Rio de Janeiro, 
was approved and signed by Pres:dent of Venezuela. It provides for mixed com- 
mission to -race the boundary, ete. P. A. U., Dec., 1929, p. 1254. 


July, 1929 

1-15 Leacuz or Nations Permanent Manpatres Commission. Met at Geneva to 
study quesion of treatment exterded in countries members of League to persons: 
belonging mandated territories and to products and goods therefrom, and other 
matters. 2. N.M. 8., Sept. 15, 1929, p. 258. 

27 France—Pouarp. Exchanged ratifications of convention relative to protection and 
judicial asistance signed at Paris, Dec. 30, 1925. Text: J. O., Nov. 3, 1929, 
p. 12086. 

27 France—Po.anp. Exchanged ratifications of exiradition treaty signed at Paris, 

Dec. 30, 1£25. Text: J. O., Nov 3, 1929, p. 12087. 

31 France—Licguania. Exchanged ratifications of convention of extradition and 
judicial assistance in criminal matters signec at Riga, Oct. 29, 1924. Text: 
J. 0., Nov. 3, 1929, p. 12085. 

31 Great Brrr_mn—Greece. Signed agrezment for reciprocal exemption of shipping 
profts from income tax. G. B. Treaty Series, no. 23 (1929). 

31 Japan— Tomey. Exchanged dosiments for provisional commercial treaty, to 
replace olc treaty expiring on Avg. 5. Int. Gleanings from Japan, Aug. 31, 1929. 


August, 1929 
§  Ersrorra—Unirep Srares. Exchangec ratifications of conciliation and arbitration 
treaties signed Jan. 26, 1929. Txt: U. S. Treziy Series, no. 799-800. 


5 Japan—Spacn. By exchange of rotes, the commercial convention of March 28, 
1900, was -eéstablished effective ‘rom Aug. 15, 1929. U.S.C. R., Oct. 21, 1929, 
p. 136. 
9 AusrraLia—Spain. Most-favored-nation treatment granted by Spain to products 
of AustraLa. U.S.C. R., Oct. £1, 1929, p. 188. 
10 DENMARK—?ERSIA. Commercial agreement of Sept. 8, 1928, prorogued, pending 
negotiation of commercial treaty U.S.C. R., Dec. 2, 1929, p. 574. 
10 Great Brirmin—Japan. Excharged notes regerding exemption from income tax 
of shippinz profits. G. B. Treatc Series, no. 25 (1929). 


13 Breterum—Erance. Exchanged ratifications of additional convention to treaty of 
Feb. 21, 2906, relative to compensation for industrial accidents signed at Paris 
May 21, 1327. Text: J. O., Oct- 12, 1929, p. 11458. 


16 CENTRAL AABRICAN Diptomats. Government of Nicaragua proposed tc Costa 
Rica,-Guesemala, Honduras and Salvador thas joint diplomatic representation in 
South American countries be azreed upon, with one legation in each capital 
charged vith the interests of <ll the Central American republics. P. A. U. 
Nov., 1923, p. 1147. 


16-28 Pan American Hicnway Conerrss. Held at Rio de Janeiro with official delegates 
from 19 countries and more then 200 adhering members in attendance. Con- 
clusions: 2. A. U., Nov., 1929, p. 1100. 


16 io September 10 Permanent COURT or INTERNATIONAL Justice. On Aug. 16, the 
court eleced members of the Chamber of Sammary Procedure. On Aug. 19, 
the court issued order fixing May 1, 1930, as date of expiration of the period 
within which France and Swizzerland might settle between themselves the régime 
of the Free Zones. L. N. M. 5., Sept. 15, 1929. On Sept. 10, judgment was 
delivered _n case relating to territorial] jurisdiction of the Oder Commission, and 
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shine iS the seventeenth session of the ccur. w_ch had opened on June 17, was declared 

o closed. L. N. M. 8., Oct. 15, 1920, p- 309. Collection of judgments, Ser. A, no. 
22-23. 

1 27 Pauestine Riots. The All-Pslestiac pr -Wailing Wall Committee issued appeal 

f to all nations on Aug. 19, protesting ag. -nst desecration of the sanctuary on Aug. 

15-17 by Moslems. On Aug. 2€, s2-ior 3 riots occurred between Arabs and Jews, 

after which martial law was proclainec and detachments of British troops sent 

to Jerusalem. B.I. N., Aug. 29, 1129 Times (London), Aug. 26, 1929, p. 12. 

F. P. A. N. B., Aug. 23-30, 1929. met Republic, Sept. 11, 1929, p. 86. Europe, 

Sept. 14, 1929, p. 1226, 1238. Reve of Teviews, Oct., 1929, p. 69. C.S. Monitor, 

io Oct. 3, 1929, p. 9. The ovtbreak amd i= causes: Times (London) , Sept. 14, 1929, 


p.9. On Oct. 24, the British Commsssi -1 of Inquiry, headed by Sir Walter Shaw, 7 


held first meeting in Jerusalem. I E Times, Oct. 25, 1929, p. 4. B.I. Ns re 
Nov. 9, 1929, p. 19. 


20 fo October 22 INTERNATIONAL Waren Ceamcsston (UNITED STATES AND Mexzvo). 
Joint meetings of Mexican and Ane icen sections held in Mexico City beginning 
Aug. 20, and in Washington Oct. 22. P. A. U., Nov., 1929, p. 1147; Press re- 
leases, Oct. 25, 1929. 


22-2 Aputr Epucation Conrerence. Wold conference held in Cambridge, England, 
with 400 delegates and 85 official r22res2ntatives of governments in attendance. 
Times (London), Aug. 23-30, 1929. Li-xary J., Oct. 1, 1929, p. 806; Adult Edu- 
cation, Oct., 1929; La Coop. intelled elle Oct. 15, 1929, p. 630. 

22 Esronta—Porruean. Signed commearrial=.greement granting limited most-favored- 
nation treatment. U.S.C. R., Nov 2h, 1929, p. 510. 


26-28 Arms TRAFFIC Commission. Special cs m=ission of League of Nations for the draft- 
ing of a convention on the manufeciare xf arms, ammunition and implements of 
war met at Geneva and adopted cra:t cc-vention. L. N. M.8.,.Sept. 15, 1929, p. 
256. Text o? draft convention: L. iw- Ize. A. 80. 1929. IX. 


26 BELGIUM—SWITZERLAND. Signed ocrrmervial agreement. U. S. C. R., Nov. 4, 
1929, p. 315. 


26 Nartonaumas Congress. Fifth cmeres of nationalities opened in Geneva with 
representatives of over 30 minorities Wwirzin 14 states. Times (London), Aug. 27, 
1929, p. 9. 


27 Estonta—Unrtep Srares. Signed trestie of arbitration and conciliation at Tallinn. 
U. 5. Daily, Aug. 29, 1929, p. 3. 


28 Cume—Psrvu. Exchanged ratificatioxs o Tacna-Arica treaty of June 3, 1929, on 
July 28; and on Aug. 28 the city an 1 ¥Fro~ince of Tacna were delivered to Peruvian 
sovereignty in accordance with terme of treaty. P. A. U., Dec., 1929, p. 1252. 


A 


29 to October 31 Cutns—Russia. On Aug. ££, K Litvinov announced readiness of Soviet 
Governmer:t to sign joint declaration rozosed by Chinese Government on Aug. 28 
with certain amendments and on Sept 9 ze sent statement to German Embassy for 
transmission to Nanking and Mukdea Grvernments. Texts: Soviet Union Review, 
Oct., 1929. #urope, Oct. 5, 1929, p. B3 China Weekly Review, Nov. 2, 1929, p. 
343. Further notes exchanged Sep 1-—Oct. 12. Texts: Soviet Union Review, 
Nov., 1929, p. 180. On Oct. 31, % -vas ennounced that China had sent United 
States a memorandum stating thal Fuss: had violated the Kellogg treaty. Text: 
U.S. Daily, Nov. 1, 192%, p. 3. 


29 France—Tursey. Signed most-fevo->-d-«stion commercial treaty. U.S. CCR., 
Oct. 14, 1929, p. 127. 


29 to September 11 “Hipes anp Bones Export. Conference of signatories of agreement S 


30 


30 


30 


~ 31 
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on hides ard bones, July 11, 1928, opened at Geneva on Aug. 29. L, N. MM Boy 
Sept. 15, 1329, p. 258. Signed protocol and declaration on Sept. 11 relating do: : 
enforcemens ef international agreement. Texts: Europe, Nov. 16, 1929, p: S 
1584-89. 2. N. M. S., Ocv. 15, 1929, p. 288. a 


Drenmanx—Crain. Signed treaty of commerce and arbitration at Cöpenüagén. 
B. I. N., Sept. 12, 1929. 


Ecret—Unicep Srares. Signed treaties of arbitration and conciliation. U. S. 
Daily, Aug 30, 1929, p. 3. , 


LEAGUE or Nations Counc. Fifty-sixth session opened at Geneva. ‘Times 
(London), Aug. 31, 1929, p. 10. L. N. M. 5., Sept: 15, 1929, p. 255. BEE 
BreLarium—Cama. Signed agreement at Tientsin by which Belgium relinquished its 


concession there, as a sequel to the treaty cf friendship, signed Nov. 22, 1928. 
B. I. N., Sept. 12, 1929. 


September, 1929 i 
2-25 LEAGUE OF MATIONS ASSEMBLY. Tenth session held at Geneva. M. Guerrero, of 


3 


Salvador, cected president. Premiers MacDonald and Briand and others delivered 
reports on work of the League. L. N.A. J., Sept. 2-7, 1929. Bolivia, Honduras 
and Peru resumed League activities, after abserce since second Assembly. N. Y. 
Times, Sexs. 5, 1929, p. 5. On Sept. 7, cornerstone was laid of new League build- 
ings in Arana Park. N. Y. Times, Sept. 8, 1929, p. 27. On Sept. 9, Foland, 
Jugoslaviaand Peru were elected new members an Council. N. Y. Times, Sept. 10, 
1929, p. 4. Considered amendments to Art. 12 and 15 of the Covenant. Elected 
Sir Cecil Hurst and Henri Fromageot tc vacancies on the Permanent Court. N.Y. - 
Times, Sert. 20, 1929, p. 2. Adopted two pretccols, one relating to the revision of 
the Statute of the Permanent Court of Internetional Justice and the other cancern- 
ing the acession of the United States to the protocol of signati; ‘Text of proto- 
cols and resolutions: L. N. M. S., Oct. 15, 1929. ' 


Franca—Swanen. Exchanged ratifications of treaty of conciliation and arbitration 
signed at Paris Mar. 3, 1928. L. N. M. S., Nov. 15, 1925, p. 335. Text: J. O., 
Sept. 6, 1229, p. 10235. k 


F ; 
4-14 PERMANENT DOURT oF ĪNTERNATIONAL Justice. Conference of signatories convened 


5 


by Counci of League of Naticns to study question of amendments to be made in 
statute, ar adherence of the United Siates to the statute, began its work on Sept. 
4, with representatives from 40 nations. Draft protocol drawn up by Committee 
of Jurists vas unanimously adopted, end referred to First Committee of the As- 
sembly. "ext of Root formula: N. Y. Times, Sept. 5, 1929, p. 1. On Sept. 5, 
Seeretary Stimson issued formal announcement of government’s approval of draft 
protocol. Text: N. Y. Times, Sept. 6, 1929, p. 5. Press release, Sept. 5, 1929. 
On Sept. 12, the conference adjourned after adcpting amendments to 1920 statute 
recommen: led by Committee of Jurists and adopting new amendment to Art. 4 of 
the statuteproviding way for court members whe ere not League members to partici- 
pate in ele -tion of judges and deciding upon Erecedure to be followed in submitting 
various instruments to Washington foredherence. N.Y. Times, Sept. 18, 1929, p. 
9. History and texts of protocols for revision of the statute and accession of the 
United Stetes to the protocol of signature: L. N. M. S., Oct. 15, 1929, p. 304-326. 
G. B. Mise. Series, no. 9-10 (1929), Cmd. 3428 and 3432. 


TraLy— PEREA. Signed treaty of friendship at Teheran. B. I. N., Sept. 12, 1929. 


6-11 Lescun or Nations Covenant. On Sept. 6, Mr. Henderson, British delegate to 


10th Assembly, proposed draft resolution amending Art. 12 and 15 of Covenant 
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to include Fact of Paria. Text: Yebatim R., Sept. 6, 1929, p. 7. < 
Peruvian delegate submitzed drajt ~esolution for committee of five r 
report on form to be adopted for inzk=sion of Pact in Covenant, and aske 
to refer tesolution to agenda commitzee, Text: Verbatim R., Sept., 10, 
On Sept. 11, agenda committee proposed to refer it to First Committee 
adopted. Verbatim R.. Sept. 11 _8=9, p. 1. 


9 EUROPEAN CONFEDERATION. M. 37nd proposed an economic union o: 
nations at luncheon which hə ga~e to heads of 27 European delegat: 
tenth Assembly of the League. H- vill draft memorandum and questi: 
sent to European Governments, replies to which may be considered : 
Assembly in 1930. N. Y. Times, Sent. 10, 1929, p. 1. The Economic 
of the Leagu2 had preparec volumixus data and a memorandum on the 
M. Briand made his lunchecn propos.l. N. Y. Times, Sept. 15, 1929, X. 
Post, Sept. 30, 1929 p. £. 


9 Jrary—Tourxry. Signed consular ecrvention in Rome. B. I. N., Sepi 


9-20 Permanent Court or Iyrernatioxs. Justice OPTIONAL Crause. D 
tenth Assembly of the League of N sons signed special declaration conc 
ond paragraph of Art. 36 (opticrs] clause) with various declaratic 
T. I. B., Oct., 1929, p. 2-8. 


11 GERMANY—LTXEMBURG. Signed treacy of arbitration and conciliation : 
B. I. N., Sept. 26, 1920. 


11 SwEepEN—TvrKEY. Signed treaty cl ommercein Angora. B.I. N., Sep 
p. 26. 


12 Esronra—France. Commercial ammenti signed March 15, 1929, r: 
promulgated in France. V, 5. C. %, Oct. 28, 1929, p. 249. ° 

12 REFERENDUM IN Germany on Youns Puan. Summary of draft bill, pr 
referendum, made public on Seps. _2. Times (London), Sept. 18, 1 
Number of voters signing demaniIe referendum reached over ten per © 
electorate. B.I. N., Nov. 7, 1923 Nation (N. Y.), Dec. 4, 1929, p. | 


15 France—SaLvapor. Commercia_ treaty of Jan. 9, 1901, denounced by £ 
. expire Dec. 10, 1929. U.S.C. E, Sept. 16, 1929, p. 756. 


“15 France—SwitzerLanp. Commercial agreement of July 8, 1929, came 
‘provisionally. U.S.C. R., Oct. T€, 1929, p. 249. 


16 BereiuM—France. Exchanged radiations of convention to regulate co 
relating to military recruitment sigred Sept. 12,1928. Text: J. 0O., Sep 
p. 10674. . 

16-22 Pan American INSTITUTE OF GuocraenY AND History. Held first meeti 


ico City at which time the statutes of the organization were form 
approved. P.A. U., Dec., 1928, p 1244. 

18 Cammna—PoLand. Signed commerc-al treaty in Nanking. B. I. N., Sepi 
U.S.C. R., Oct. 7, 1928, p. 58. i 

19 Esronrta—Rossra. Most-favozed-ret.on commercial treaty signed May 
cameintoforce. U.S.7. R., Dec. &, 1929, p. 642. 


19 to October 2 Rapio Communications. International Technical Consulta 
mittee on radio communications xt at The Hague. Text of report: 
Press releases, Oct. 26, 1929. 


20 CzecHOSLOVAKIA—SWITZDRLAND. 3 med treaty of arbitration and fri 
Geneva. B.T. N., Sept. 26, 1929. 
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23 INTER-PARLEAMENTARY COMMERCIAL CONFERENCE. Opened in the Reichstag, with 
260 delega es ~epresenting 41 states. Times (London), Sept. 24, 1929, p. 11. 


25 Borrvra—P_racvar. Final repor- submitted by Bolivian-Paraguayan Commission 
to Secretary Stimson made public on Sept. 2&. Text: P. A. U., Nov., 1929, p. 
1078. U.S. Daily, Sept. 27, 1929, p. 2. On Oct. 1, a note was sent to the two 
governments by the United States, Mexico, Cuba, Colombia and Uruguay urging 
settlemen- of boundary dispute. Text: U. S Daily, Oct. 4, 1929, p. 3. Press 
releases, Ost. 5, 1929, p. 16. 


25 Mozamsrquz—Unton oF Sourn Arrica. Exchenged ratifications of most-favored- 
nation trerty signed Sept. 11,1923. U.S.C. R , Nov. 4, 1929, p. 315. 


27 Spain—Jua=stavia. Signed commercial treaty. B. J. N., Oct. 10, 1929. 


29 Swepen—Torxey. Signed most-tavored-nation treaty of commerce and navigation 
at Angore JU. S.C. R., Dec. 9, 1929, p. 643. 


October, 1929 ; 
1 Cusna—Unr-ep Srates. Signed cgreement for arbitration of Charles J. Harrah 
claims against Cuba. T. J. P., Sept., 1929, p. 25. Names of arbitrators: 
Press relecses, Oct. 23, 1929. 


1 Teisa Fres Srate—Unitep Srares. Reciprocal copyright arrangement came into 
force. Psess releases, Oct. 5, 1929, p. 13. 


1 Persta—Rtssia. Commercial ag-eement of Oct. 1, 1927, expired and new treaty 
was negot-ated to run three years U.85.C. R., Dec. 2, 1929, p. 574. 


1 TELEGRAPH Cops. Brussels rules zegarding construction of code words in telegrams, 
cablegrarcs and radiograms went into effect throughout the world. Press releases, 
Oct. 1, 129. 


1 Tourkexy—Unirep States. Signed most-favored-nation treaty of commerce and 
navigation at Angora. N. Y. Times, Oct. 3, 1929, p. 2. T. I. B., Sept, 1929, 
p. 21. 


2 CoLromsia—Honpuras. Exchang of notes dated Nov. 16, 1928, and Sept. 24, 
1929, reletive to ownership of Roncador and Quitasuena Keys on the Atlantic 
Ocean, mde public in Bogota. .V. Y. Times, Oct. 3, 1929, p. 7. 


2 Hunaary—Jvuaosiavia. Signed agreement on frontier traffic. B. I. N., Oct. 10, 
1929. 


3 to November 138 BANK For Internationa SETTLEMENTS. Subcommittee set up by 
Hague conference on the Young plan, met in Baden-Baden, Germany, or: Oct. 3, 
to draft statutes and charter foz an international bank. Decided upon Basel as 
seat of the Bank. On Nov. 13, -hree documents (statutes, charter and trust deed) 
were signed by leading delegates of Great Britain, France, Germany, Italy, Japan, 
and the United States. Text: ™. Y. Times, Nov. 15, 1929, p. 18. C. S. Monitor, 
Nov. 14 -nd 27, 1929. 


3 Great Brwsarww—Russia. Signed protocol reletive to procedure for settlement of 
questions outstanding, such procedure to be operative on resumption of diplo- 
matic rel_tions. Text: Times (London), Oct. 5, 1929, p. 12. Soviet Union Review, 
Nov., 1929, p.178. Russia no. 1 (1929), Cmd. 3418. 


3 Juaosuavi.. King Alexander I amnounced decision to alter name of Kingdom of the 
Serbs, Croats and Slovenes to the Kingdom of Jugoslavia. B. I. N., Oct. 20, 1929. 
3 STRESEMANN, Gustav. Death of German Foreign Minister, representative of Ger- 


many on the League of Nations Council anc delegate to the Assembly. N.Y, 
Times, O=t. 4, 1929, p. 1. 
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4-10 Premier MacDonatn’s Visir. Ramsszy MasDonald, Prime Minister of England, 
visited Washington and Łeld informal conversations with President Hoover. Cur. 
Hist., Nov., 1929. On Qet. 7, they Bsuec a joint statement on relations between 
Great Britain and the United States. Tex= Press releases, Oct. 19, 1929, p. 28. 


5 France—Great Brrrarn. Presider-ticl deeree issued in France appraving and pro- 
mulgating agreement signed at Paris Aug. 2, 1929, for reparation of war damages. 
Text: J. O., Oct. 8, 1929, p. 11323. & B. T-eaty Series, no. 28 (1929). 

7-16 NavaL Conrerence. Following the mformal conversations of President Hoover 
and Premier MacDonald, the Bri-ish Government invited the United States, ` 
France, Italy and Japan to participate ir a five-power conference on naval dis- 
armament to be held in London, Janz-ry, 1930. On Oct. 10, the acceptance of the 
United States was made publie. Texts: ress releases, Oct. 12, 1929. Congres- 
sional Digest, Oct., 1929. Cur. Hist, Nov, 1929, p. 355. -Texts of acceptance by 
Italy and Japan: Press releases, Oci. 19, B29. Text of French reply of Oct. 16: 
N. Y. Times, Oct. 17, 1923, p.2. Tecanice. problems to be faced at the conference: 
Congressional Digest, Oct., 1629. U. S. dlegation: N. Y. Times, Nov. 21, 1929, 
p.l. 

9 France—Mexico. Presidential decree issued in France for execution of commercial 
arrangement, effected by exchange o? aoteson duly 31,1929. Text: J. 0., Oct. 12, 
1229, p. 11459. 

10-18 INSTITUTE or INTERNATIONAL Law. eld aidas session at Briarcliff Manor, 
New York, under presidency of Jarres B-cwn Scott. N. Y. Times, Oct. 10-19, 

. 1929. 

_ 10-28 MARIME CONFERENCE. Third, intera.tion-] maritime conference under auspices of - 
International Labor Office, opened i ix Gereva on Oct. 10, and closed on Oct. 28, 
after establishing main points for tae questionnaires relating to (1) regulation of 
hours of work in ships at sea; (2) prctactior: of seamen in case of sickness or injury; 
(3) improvement of conditions facir-g seamen during their stay in port; (4) minimum 
professional special requirem2nts of -aptas and navigating officers of the Mer- 
cantile Marine. Times (Londen), Oct. 11 24, 26 and 28, 1929. 

10 Mexico—Unrrep Srares. Exchanged ratit cations of agreement of Aug. 27, 1929, 
extending curation of General Claims Commission for a period of two years. 
Text: U.S. Treaty Series, no. 801. 

14 Avsrrii—Eeayrr. Signed abrogaticr af cocsular court agreement. B. I. N., Oct. 
24, 1929. 

15s Invernationsl Reumr Union. Met xt Geva to recommend measures s for facili- 
tating operation of the Union. L. N. M.S, Nov. 15, 1929, p. 334. 

17 STATE DEPARTMENT. Anrounzed comprehensive program of publications. Text: 
U.S. Daily, Oct. 18, 1929, p.9. Pres. relecses, Oct. 5, 1929. , 

18 Butgarra—JuaGosnavia. Bulgaria notified Jugoslavia of approval of settlement of 
frontier questions proposed by the jcint Caference at Pirot. B. I. N. Oct. 24, 

` 1929. 

19 France—Greecs. Excharged ratificatione of ‘treaty of commerce mä navigation 

signed at Athens Mar. 11, 1923. Tex :J. t.. Oct. 27, 1929, p. 11898. 


19 France—Unrren Srares. After two >earsaof controversy, agreement was reached 
on question of valuation of French exports to the United States. ‘Treasury De- 
partment. forwarded instructions to Treasary agents in France to resume evalua- 
tion of French exports before shipm2at. s. Y. Times, Oct. 20, 1929, p. 2. 

21 INTERNATIONAL RAILWAY ConxFerencs. Crened in Warsaw with 300 delegates 
from all the European coumtries, Chira an] Japan. B. I.N., Oct. 24, 1929, p. 26. 
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22 CANADA—ÜUnITED Srares. Agreement governing admission of civil aireraft, pilot 
licenses _etc., came into force. Text: Press releases, Nov. 4, 1929. N. Y. Times, 
Nov. 6, 1929, p. 21. Ezr. Agr. Ser., no. 2. j 

24 POoLAND—RUMANIA. Signed arbitration ard conciliation treaty in Bucharest to 
remain :n force for five years. B.I. N., Nov. 7, 1929. 

25 to November 12 GuatemaLa—Honpukas. On Oct. 25, the United States invited both 
governments to send representatives to Washington for a conference on their 
long-stending boundary dispute. On Nov. 12, it was announced that both 
countrizs had agreed to a parley. N. Y. Times, Nov. 13, 1929, p. 8. Press 
releases Nov. 12, 1929. : 

28 to November 8 Paciric Revations. Institute of Pacific Relations held thied conference 
in Kycto for discussion of extraterritoriality in China, common interests and 
problems. N. Y. Times, Oct. 29 and Nov. 10, 1929, pp. 8 and 14. Opening 
address of Dr. Nitobe: Pacific Affairs, Ncv., 1929, p. 685. 

29 Mopxico—Untrrep Srares. Exchanged ratiications of treaty of Aug. 17, 1929,. 
extendng duration of Special Claims Commission for a period of two years. 
Press r-leases, Oct. 29, 1929. U.S. Treaty Series, no. 802. 


29 WORLD INGINEERING AND Worte Power Conrerence. Opened in Ta 
B.I. N., Nov. 7, 1929, p. 22. 


30 to November 3 ÅMERICAN ÅCADEMY OF INTERNATIONAL Law. Officially inaugurated 
at Haxana, on Oct. 30, with representatives of 22 nations in attendance. N. Y. 
Times, Oct. 31, 1929, p. 11. Closed on Nov. 9, with addresses by the director, 
Dr. Artonio Sanchez de Bustamante, and Dr. James Brown Scott. Hxzelsior—El 
Pais (Matana), Oct. 30-Nov. 9, 1929. Heraldo de Cuba (Habana), Nov. 1-9, 1929, 

30 Americas INSTITUTE or INTERNATIONAL Law. The Council of Directors held meet- 
ing in Havana to discuss present status of Pan American relations and draw up a 
progran of methods of treatment of important questions affecting invernational 
controversies involving nations of the American continent. Excelsior—El Pais 
(Habaaa), Oct. 30, 1929, 


30 Canaps—CzecHosLovakia. Exchanged ratifications of commercial convention 
signed-in Ottawa Mar. 15, 1928. Text: (7. B. Treaty Series, no. 26 (1929). 

31 CuIna——irEat Brrrain. Agreement reached by exchange of notes for return to 
China as from Nov. 15th of the Chinkiang concession, leased to British. Govern- 
ment ñ perpetuity in 1861. B.I. N., Nov. 21, 1929, p. 20. 

31 GeRMAN=—Potanp. Signed agreement in Warsaw settling all questions relating 
to liquidation of claims regarding German private property in Poland. B.I. N. 
Nov. %, 1929. ` 

November, 1929 

1 EXTRATERRITORIALITY IN CHINA. Negotietions for gradual relinquishment of 
extrat-rritorial rights proposed to China in notes of the United States, Great 
Britain, France and the Netherlands. The United States also replied to China’s 
note o Sept. 5 on same subject; Text: U. £. Daily, Nov. 12, 1929. Press releases, 
Nov. 71, 1929. 7 

5 Foreiean NATIONALS Rıcmrs. Diplomatic conference opened in Paris under 
auspices of League of Nations to consider draft convention on treatment of 
foreigr. nationals and foreign enterprises. N. Y. Times, Nov. 6, 1929, p. 16. 
Text of convention: L. N. Doc. C. 174. M. 68. 1988. II. Preparatory 
documents: C.J. T. E. C.87. M.@1. 1929. IT. 

6 CUBA—-JRANCE. Signed most-favor2d-na-ion commercial treaty at Paris. U. 8. 
C. R., Nov. 25, 1929, p. 510. 
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7 | MEXICAN Sprcrat Crams Commission. “iv establishing commission to- deal with 
all claims against Mexican Government «xc2pt those to be dealt with by Mixed 
‘ Claims commission made public. Text 7. S.‘Daily, Nov. 9, 1929, p. 2. Presa. 
` _ releases, Nov. 9, 1929. . 
8  ARGENTINA—GerREaT BRITAIN. Signed trad: convention in Buenos Aires for credits 
to be used in purchasing railway materia., cereals, ete. . B. „I. N., Nov. 21, 1929.. 


` 


9 ° MILmaRy Service IN Grece. Text of biw of July 25-28, 1928 (law 3644) re: . 


“recruiting of land forces” made public. ‘Citizens of Greek origin bearing Amer- 
ican passports may visit Greece for shee: months wichout question as to their 
Greek military obligations. Text: Prass? :lecses, Nov. 9, 1929. , 

14 CZECHOSLOVAKIA —UNITED Srares. Exeaunged ratifications of naturalization 
treaty signed July 16, 1928, JU. 5. Deilz, Ncv. 15, 1929, p. 8. 


15 ANTARCTIC SOVEREIGNTY. United’ States (fovernment replied ‘to note ‘of British 


Government, dated Nov. 17, 1928, with -e pect to sovereignty in Antarctic region ° 


raised in connection with Commander Richard E. Byrd’s American expedition to 


the South Pole. N. Y. Times, Nov. £9, 1025; p. 1. U.S. Daily, Nov. 30, 1929, : 


. p. 3., . 
15 Cmma--MeExico. Government cf Mex.cc : nnounced surrender of extraterritorial 
privileges in China, B. J. N., Nov. 21, £29, p. 23. 


\ 


18 France—Unirep Saves. Exchaige of correspondence between the American 


Embassy and French Foreign Cffice from: ‘Det. 11, 1927-Oct. 29, 1929, on subject 
of tariff relations, made’ public by Lepa trent of State. Press releases, Nov. 
: 18, 1929. ` ee P 
26 Narcotic Trarric, Texts o? agreemente between the United States and 15 other 
countries; and carrespondence in connectie n therewith, providing for exchange of 
information; made public by Departmen; >f State. U.S. Daily, Nov. 27, 1929, 
p. 8. i 
INTERNATIONAL Com ENTIONS ' 0 5 
Asrar Navicarion. Paris, Oct. 13, 1919. Revisin. Paris, June 15, 1929. 
Signatures (and text): T. I. B., Sept., 1929, p. 14 
Aurens Status. Havana, Feb. 20, 1928. 


Ratificction deposited: Brazil. T, I. B., Sept, 1!) p. 13. P. A. U., Dee. , 1929, p. 1253. 5 


ARBITRATION CLAUSES. Geneva, Sep3. 24, 1923 
Signature: Czechoslovakia, Sept. 25, 1929. “L.17. A. J., Sept. 26, 1929, p. 395. ° 
ARBITRATION CLAUSES. Protocol. Geneva, Sept. 24, 1923. 
Accession: Uganda. June 28, 1929. L.N. O.J., Aug. 1929, p. 1270. 
Ratifications: - 
Estonia. May 16, 1929. L.N. O.J., Aug., 1129. p. 1270. 
` Sweden. Aug. 8, 1929. L.N. G.J., Sept, 2929, p. 1319. 
` Arms Trarmc. PROTOCOL ON CHEMICAL WARTAEF. Geneva, June 17, 1925. 
Text: G. B. Misc. Series, no. 6 (1929). Cma. 3393. 2 : 
Ratifications deposited: 
Finland, Rumania, Spain, and Persie. T. T 3, Seapt., 1929, p. 10-11. 
Turkey. Oct. 5, 1929. T. I. B., Oct., 1922. 
-Asyium ConvEeNTION. Havana, Feb. 20, 1928. 
Ratification deposited: Brazil. T.I. B., Sept, 1), p. 13. P.A. U. Dec. , 1929, p. 1252. ` 
Bonus Exrort Convention AND ProrocoL. - Gen3va, July 11, 1628. 
Cameinioforce. ` Oct. 1,1929. U.S.C. R., Oet. 1:1, 1329, p. 126. . 
Ratificction: Hungary. July 26, 1929. L. N. ©. J., Sept., 1929. - 


t 
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Crvu. Strie. Havana, Feb. 20, 1928. 
Ratification: Brazi July 30,1929. P.4.U., Dec., 1929, p. 1253. 
Coprriant Unton. Berne, Sept. 9, 1886. Revision, Berlin, Nov. 13, 1908. Rome, June 
2, 1928. 
Ratification: Bulgeria. July 16, 1929. La Coöp. Intellectuelle, Nov. 15, 1929; p. 706. 
COUNTERFEITING CURRENCY AND ANNEX. Geneva, April 20, 1929. 
Signatures: Unitec States. July 20, 1926. D.N.O. J., Sept., 1929. 
Economic Statistics. Geneva, Dec. 14, 1228. 
Signatures: 
Union of South Africa. Sept: 24,1929: L.N.A.J., Sept. 25, 1929, p. 386. 
Sweden. Aug. 3, 1929. L. N.O. J., Sept., 1929. 
EMPLOYMENT or CH-LDREN AT SEA. Genos, July 9, 1920. 
Ratification: Germany. May 27,1929. I. L. 0. B., Sept. 15,1929. L. N. O. J., Aug., 
1929. 
EMPLOYMENT or Ycuns Persons as TRIMMERS AND StoxErs. Geneva, Nov. 11, 1921. 
Ratification: Germany. L.N.O.J., Aug, 1929. I.L.O. B., Sept. 15, 1929. r 
FOREIGN ARBITRAL AWARDS. Geneva, Seps. 26, 1927. 
Signature: Czechoslovakia, Sept. 25, 1859. L.N. A.J., Sept. 26, 1929, p. 395. 
Ratification: Sweden. Aug. 8,1929. L. N.O. J., Sept., 1929. 
GENERAL Act FOR PACIFIC SETTLEMENT cr INTERNATIONAL Dıspures. Geneva, Sept. 26, 
1928. 
Adhesion: 
Belgium. Mar 18, 1929, N.Y. Time, May 22, 1929, p. 7. 
Finland. Nov 7,1929. B.I.N., No~. 21, 1929. 
Norway. Junc 11,1929. ` 
Sweden. May13,1929. L.N.M.S., Sept. 15, 1929, p. 256. 
Came into force. Aug. 16,1929. L.N. M.S., Sept. 15, 1929, p. 256. 
Hmes anp Sxrvs. Geneva, July 11, 1922 
Came into force. Det.1,1929. U.S.C. R., Oct. 14, 1929, p. 126. 
Ratification: Hungary. July 26,1929. >. N.O. J., Sept., 1929. 
INSPECTION or EmreranTts. Geneva, Junz 5, 1928. 
Ratification: Finlend. T. L.O. B., Sept. Z5, 1929. 
INTER-AMERICAN A2BIrRATION. Washing-on, Jan. 5, 1929. 
Text: F. P. A. I. £., Nov. 18, 1929, p. 826. 
Ratification: Mexxo. U.S. Daily, Oct. E1, 1929, p. 3. 
Ratifications depoxitec: i 
Dominican Renubiec. Sept. 17, 192& T. I. B., Sept., 1929. P. A. U., Dec., 1929, 
p. 1253. f 
Guatemala. Cet. 28, 1929. U.S. Daily, Oct. 30, 1929, p. 3. 
INTER-AMERICAN ConcaLIATION Treary. Washington, Jan. 5, 1929. 
Ratification: Mex co, U.S. Daily, Oct. 81, 1929, p. 3. 
Lrrris ENTENTE P_cr DF CONCILIATION AND ARBITRATION. Belgrade, May 21, 1929. 
Ratifications exchanged. Nov.16, 1929. B.I. N., Nov.21, 1929, p. 23. 
MEDICAL EXAMINATION or Youna Perscns Empiorep ar Sea. Geneva, Nov. 11, 1921. 
Ratification: Germany. June 11,1929. L.N. O.J., Aug., 1929. 
Mryimum-Wacr-F-xine Macmnery. Convention and recommendation. Geneva, June 
16, 1928. 
Ratification: 
Germany. May 30, 1929. 
Great Britain ind Northern Ireland. L. N.O. J., Aug., 1929. 
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Orrom en eet dare Fes, 19, 1925. F 
Ratification: Germany. Aug. 15, 1929. L y.a, J., Sept., 1929, p. 1319. 
- Ratifications deposited: : ; 
Jugoslavia. T.I. B., Sept., 1929, p.13.. ' 7 ! 
Siam. B.I.N., Oct. 24, 1929. l 


Pan AMERICAN SANITARY Copr. Havana, Ncv.=4, 1924. Protocol. Lima, Cet. 19, 1928. 
Ratification: Brazil. Aug. 13, 1929. P.A. J. Sov., 1929, p. 1146. 


Pax American Union. Havana, Feb. 20, 128 ; . 

Ratification deposited: Brazil. Aug. 9, 1927 +. A. U., Nov., 1929, p. 1146. 

PERMANENT COURT or INTERNATIONAL Jusres. Optional Clause. 

List of 18 states parties to: T. I. B., Aug., EZS, p. 3. 

Signatures of 15 additional countries. Sept. 1929. ` (Australia, Canada,. Cro:hiostovakia, 
France (renewal); Great Britain, Greece, “d=, Irish Free State, Italy, Latvia (renewal), 
New Zealand, Miotas, Peru, Siam, Uzias of South Africa). T.I. B., Son 1929,. 
p. 7. 

PERMANENT Court or INTERNATIONAL Jusrom. Protocol of Accestion of. United States. 
Geneva, Sept. 14, 1929. 

Text: L, N. M. 8., Oct., 1929, p. 325. G. =. asc. Series, no. 9 (1929), Cmd. 3428. 

Signatures: T. I. B., Sept., 1929, p. 3. 

Approved by Secretary Stimson cn Sent. 5, L26. T.I. B. Septi 1929, p. 4. 


. PERMANENT CÒURT or ĪNTERNATIONAL Just-ce. rotocol of Sonan of Statute. ‘Geneva, 
Sept. 14, 1929. ` , AE 
Teat: L. N. M. 8., Oct., 1929, p. 321. G. B W-ce. Series, ri no. 10 (1929), Cmd. 3432, 
Signatures: ‘T. I. B., Sept., 192E, p. 3. B. LT, Sept. 26, 1929, p. 25. © 


. PERMANENT COURT OF, TNÍERNATIÐNAL Jusries. Protocol of Signature. Geneva, Dec. 16, 
1920. Se aa! f 
Signatures and ratifications to Sept. 20,1928. L N. A. J., Sept. 21, 1929, p. 315. ` 


, PROGRESSIVE ARBITRATION Prorccor. Wasangbn, Jan. 5, 1929. T 
- Ratification: Mexico. U. S. Daily, Oct. 31 199, p. 3. ' 
Ratification deposited: Dominicen Republic. rpt. 17, 1929. P. A. U. Dee., 1929, p. 

1252. ` 


Rawas Réanus. Convention and Statute. =neva, Dee. 9, 1923. “a 
Ratification deposited: Estonia. Sept. 21, 129 L.N. A. J., Sept. 24, , 1929, p 364. 


Rewer Union. Geneva, July 12, 1927. 
Ratifications: Germany and’ San Marino. = N. O. J., Sept., 1929. - 


Renunciation or War. Paris, Aug. 27, 1923 
Deposited at League Secretariat. Sèpr. 5, E29. B.I. N. Sepis 1 12, ENS) p. 18, 

_ Adhesion: Mexico. Press releases, Nov. 23, 192 PREA 

; Ratifications déposited: ; 
Greece. Aug. 3, 1929. , | : 
Honduras. Aug. 5, 1929. 
Chile. Aug. 12, 1929. 
Luxemburg. Aug. 24, 1929. T.I. B. , Arg. 1929. i eo 
Danzig. Sept. 11, 1929. - : ' ‘i 
Haiti. Sept. 14; 1929. T.I. B., Sept., 152E i ka 
Costa Rica. Oct. 1, 1929. Press releaser Os- . 2, 1929, 
Venezuela. Oct. 24, 1929. Fress releases, Oct 26, 1929. 


ReINELAND Evacuation. The Hague, Aug. 34, _ 129, 
~ Signatures and text: G. B. Mise. Series, no. 7 11529), Cmd. 3417. 
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Ricur ro a Flag oF States Havine No Stacoast. Barcelona, April 20, 1921. 
Ratification: Spain. July 1, 1929. L.N O.J., Aug., 1929, p. 1269. 


TRADE RESTRICTION: CONVENTION, Geneva, Nov. 8, 1927. Supplementary Agreement. 
Geneva, July 11 1928. - 
Ratifications: 
Belgium. April 27, 1929. L. N.O. J. June, 1929, p. 876. 
France. June &, 1929. T.I. B., Julz, 1929, p. 38. 
Austria, Luxemburg, Netherlands, iaa Switzerland. L. N.O. J., Aug., 1929, p. 
1271. 
Hungary and Sreden. 
United States. Sept. 19, 1929. D.N.O. J., Sept., 1929. 
Trana Restrictions. Convention and Protocol. Geneva, Nov. 8, 1927. 
Ratifications: 
Belgium. Apr 27, 1929. L.N.O.J ~ June, 1929, p. 876. 
Austria. June 36, 1929. 
Luxemburg, Jcne 27, 1929. 
Netherlands. dune 28, 1929. 
Rumania. Jun: 30, 1929. 
Switzerland. Jame 27,1929. L.N.O J., Aug., 1929, p. 1270. 
France. July 3, 1929. ‘ 
Hungary. July 26, 1929. 
Sweden. Aug. 3, 1929. L. N.O. J., Sept, ne 1320. 
United States. Sent. 19,1929. T. 7, B.. Sept., 1929, p. 15. 


Trape Restrictions. Convention and Protocol. Geneva, Nov. 8, 1927. Suppl. Agree- 
ment, July 11, 7928. 
Signatures and rat fications up to Sept. 80. 1929. T. I. B., Sept., 1929, p. 18. 
TRANSIT Carp ror Smrcrants. Geneva, June 14, 1929. 
Signatures and teaz: L. N. O. J., Sept., 1€29, p. 1351. 
Came into. force. 3ept. 12, 1929. G. B. Treaty Series, no. 27 (1929), Cmd. 3402. 
TREATIES AMONG Å IERICAN States. Havana, Feb. 20, 1928. 
Ratification deposted: Brazil. P. A. U., Dec., 1929, p. 1253. 
Waite Lean IN Parr. Geneva, Nov. 18, 1921. 
Ratifications: 
Finland. Mar. 1, 1929. J. L.O. B., 3ept. 15, 1929. 
Norway. June 11, 1929. D.N.0O. J, Aug., 1929. 
M. Arica MATTHEWS. 


JUDICIAL DECISIONS IN 7DLVING QUESTIONS OF 
INTERNATICNAL LAW 


ARBITRAL AWARD * 
Tus Sorron-Készze LaL RAILWAY COMPANY 


Done in Paris Sune 18, 1929 


Art. 304 of the Treaty of Trianon and Art. 33C of the Treaty of St. Germain provided that 
the administrative and technical reorgenizatxm of privately-owned railroads of the former 
Austro-Hungarian Monarchy to be situated in several states under the treaties should be 
regulated by agreement between the owning coxpany and the states territorially concerned, 
and that any differences which could not b= sttled should be submitted to arbitrators 
designated by the Council of the League of Nations. 

A former Hungarian railway came to be s uated under the Treaty of Trianon on both 
Austrian and Hungarian territory, and the carpany and the Austrian Government being 
unable to reach an agreement, the dispute wis -ubmitted to the present arbitrators in ac- 
cordance with the tresty. 

The rights which a private company derive.. 21m a deed of concession can not be nullified 
by the change of sovereignty of the territory ic vaich the publicserviceis operated. Whilst 
the pre-war contracts of the claimant ccmpanz sould be respected in their main lines, they 
could not be enforced. literally and in full v-tLout disregarding the consequences of the - 
World War; and the very existence of these 200 visions in the peace treaties shows that the 
high contracting parties foresaw special diffic.=:t es in the reorganization of the railways of 
the former Austro-Hungarian Monarcky arc 2cutemplated iresh agreements whereby the 
position under previous contracts was-to be <rcught into harmony with the new political 
circumstances and economic situaticn growinz cut of the break-up of the Dual Monarchy. 
The arbitrators are, therefore, empowered to m:ke such changes as are rendered necessary 
by the events of the last fifteen years, which œu d noż have beer: anticipated when the con- 
cession was granted. ° ee 

Austrian control over the whole line decid-c tc be the most expedient solution. The ` 
Austrian and Hungarian Governments arderec. ic repurchase the portions of the line situated 
in their respective territories, the laster to traacer to the former all its rights in the Hun- 
garian section, its laws prohibiting such transfe- Leing declarec inoperative, and the Austrian 
Government to pay the claimant company tke fll repurchase price in annual instalments. 


We, the undersigned, J. G. Guerraze, former Minister of Foreign Affairs 
of Salvador, Envoy Extraordinary an= -Wlinister Plenipotentiary in France, 
Vice-Chairman of the Permanent Lege: Committee of the League of Nations 
Advisory and Technical Committee “<> Communications and Transit; J. A. 
Kalf, General Director of the Neiaerlands Railways, member of the 
Permanent Committee.on Transpor by Fail of. the Communications and 
Transit Committee; R. Mayer, honorary Maître des Requêtes on the Conseil 
Œ Eici of France, Member of the Perrmient Legal Committee of the Com- 
munications and Transit Committee: 29>0inted by resolutions of the Coun- 
cil of the League of Nations dated Sepsember 8 and 26, 1928, as arbitrators 
to settle the disputes which stood in tre way of the agreement between the. 
Sopron-Készeg Local Railway Compacy. on the one hand, and Austria and 
Hungary, states territorially coneerne=, dn the other hand; 

In view of Articles 304 of the Treat; ef Trianon and 320 of the Treaty of 

-St. Germain, which provide thet: 
* League of Nations Document C 12. 1929, VITI. C. C. T. 401. 
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With tae object of ensuring regular utilization of the railroads of the 
former susiro-Hungarian Monarchy owned by private companies 
which, asa result of the stipulations of the present treaty; will be situated 

‘in the territory of several states, the administrative and zechnical 
reorganization of the said lires shall be regulated in each instarce by an 
agreemert between the owning company and the states territorially 
concerne |, 

Any d-fferences on which agreement is not reached, including ques- 
tions reliting to the interpretation of contracts concerning the ex- 
propriation of the lines, shall be submitted to arbitrators designated by 
the Courcil of the League cf Nations. 


In view of the Scpron-Készeg Lccal Railway Company’s request of June 20, 
1927; in view of Minute No. 6 o? the fifty-frst session of the Council of the 
League of Nations, and Minute No: 6 of the fifty-second session; in view of 
the memoran ja and documents kaid before us by the aforesaid company, on 
the one hand. and in particular ics articles of association, the deed cf conces- 
sion and the vorking contract, together with their modifying annexes, sub- 
mitted by ths Austrian and Hungarian Governments, on the other hand; 
in view of Desree No. 3800 of 1926, issued by the Royal Hungarian Minister 
of Finance, concerning the revaluation of the balance-sheets of railway un- 
dertakings, and in particular its 24th and last paragraph; in view of the pro- 
tocol conclud2d at Vienna on January 19, 1922, between the Austrian Fed- 
eral Government and the Royel Hungarien Government, concerning the 
regulation of -ailway traffic through the territory of the town of Sopron and 
the surrounding district; in view of our previous decision, dated November 
10, 1928, reg urding the estimation of arbitration costs and the provisional 
allocation of ~he necessary advances; in view of the decision of the President 
of the Counci of the League of Nations, dated May 4, 1929, fixing, after con- 
sultation of the parties, the amcunt of the arbitrators’ fees; 

Having heard the observaticns of the representatives of the Sopron- 
Köszeg Local Reilway Company, the Austrian Federal Governmen; and the 
Royal Hungerian Government; and after due consideration thereof; 

Bearing in mind that the applicant company was, by act of the Royal 
Hungarian Government, dated June 19, 19C7, declared to be the concession- 
holder, for a period of ninety years, of a standard-gauge railway from 
Sopron to Kcszeg; that the operation of the said railway was begun on Jan- 
uary 1, 1909, under a working contract concluded on October 19, 1908, be- 
tween the concession-holding compary and the Hungarian State Railways, 
which latter undertook, in the ssid contract, to pay the company a sum cal- 
culated on th= basis of the gross receipts; tat the said sum, which, to begin 
with, was coraputed, under paragraph 14 of the said contract, on percentages 
of the passenzer-kilometre receipts or on fixed amounts per ton-kilometre for 
goods, was subsequently fixed ct an inclusive rate of 47.5 per cent of the 
total gross re: eipts, under the terms of a supplement to the working contract 
concluded on Avgust 22, 1912, with retrospective effect to January 1, 1911; 
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that, on expiry of the concession, the railwzy and its appurtenances were to 
become the property of the Hungarian Sizse without any consideration i in 
return; and that it was then.to be hand=1 over in good ruting order and 
free of all charges; ` 

Considering that, in virtue of the provsiens of the Treaty of "Trianon, the 
Sopron-Készeg Local Railway came to b>¢tuated both on Austrian and on 
Hungarian territory; that it is thersfore among the railways contemplated 
in Article 304 of the ‘Treaty of Trianon arc Article 320 of the Treaty. of St. 
’ Germain; that, owing to further modifications in the frontiers of the two 
aforesaid states, in virtue of the Venice protocol, the two ends of the line, 


at Sopron and at Köszeg, have remained r Hungarian territory, whilst the ` 


intermediate stretch passes through Aus::in Burgenland for a distance of 


some 46 kilometres, whereas the twe Hurge-ien sections have a total length - 


of about 11 kilometres; 


Considering that, on’ January 5, 1922. -he Austrian Government took 


possession of the installations of the line n Austria; that the Austrian Fed- 
eral Railways: took over the management tzereof and collected its recépits, 
whilst the Royal Hungarian Railways cwncinued to collect the receipts of 
operation and to manage the stations on ths Hungarian sections, the haulage, 
and the running of trains being undertaken “or the whole line by the Raab- 
Sopron-Ebenfurth Railway Company, arim on behalf of the Austrian Fed- 
, eral railways; 

Considering that, immediately after tke =onclusion of the peace treaties, 


the applicant company accepted, in agreen-at with the Hungarian Govern- ` 
ment, a reduction’ in its share of the grs- cperation receipts, which was `- 


` brought down by tacit consent to approxta_tely 30 per cent of the aforesaid. 
receipts derived from the Hungarian sezocs but that no amicable agree- 
ment could be reached between the Austria Government and the company | 
as to the sharing of the gross receipts of z= line in Austria, and that, since 
January 5,.1922, the applicant company Łe received no payment in respect 
. of the operation of that part of the line; taat it consequently brought the 
matter before the-Council of the League cf = ations under Article 320. of the 


4 


\ 


Treaty of St. Germain, with a view to the appointment of arbitrators, which . 


appointment was duly made under the aose-mentioned resolutions of the - 


Council of the League of Nations, the Assan Federal Government having’ 
‘ associated itself in the presence of the Cowanil, with the company’s request, 

` Considering that, in its request, the compeny asks the arbitrators to recog- -’ 
_ nize the rights which it alleges it can still da=m against the Austrian Cae 
ment under its deed of concession and workn¢g contract, dating from before 
the war of 1914-1918, contending that the :2itlement to be effected should - 
both afford it compensation for the injury safered by the company during 
the pericd preceding the present decision a25 define its rights for the future, 
the said settlement’ to be made on a “gold >asis”’; that the Austrian Federal 


` Government, however, contests the validior of the.said deed of concession: 


a 
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and working solace as enforceable: against itself, and that, whilst declaring . 
that it respects the company’: s private rights in respect of immovable prop- 
erty, it merely ofers the latter a sum to be fixed yearly at 5 per cent of the 
gross operation receipts of the line in Austria and payable up to the expiry of - 
the concession; that, furthermore, the Royal Hungarian Government -has, 
for its part, expresed its willingness to accept the arbitrators’ decision, since 
no litigation has arisen or is proceed ng between it and the Austrian Federal 
Government or tae applicant company; 
Holding that the arbitrators are required, by the: terms of Articles 304 of, 
the Treaty of Trianon and 320 of the Treaty of St. Germain, to effest, in 
„their award, a final and general settlement of the questions raised in the 
‘company’s request to the Council cf the League of Nations, ‘and that they 
should, with that end in view: first, define the company’s rights in relation to 
the Austrian Staze from January 5, 1922, up to the date of the present de- 
cision, and, for the future, its rights-in relation to the two states territarially 
concerned; secolly, Jay the foundation of the administrative and technical 
reorganization ofthe Sopron-Készeg Railway, bearing i in mind their decisions , 

. on the first point as defined above; 
As regards the 2alidity, so far as the Austrian Government is concerned, of the 
contracts governir.g ihe concession and operation of the Sopron-Készeg Railway 

in Hungary before the war. 


Holding that, in principle, the Anite which a iis company derives : 


from a deed of ccneession cannot be nullified or affected by the mere fact of a 
change in the nstionality of the te-ritory on which the public service con- 
ceded is operated; that most authorities and the international judgments 
which conform nost nearly to mo<ern views of international law take this 
view; that furth2r confirmation of this principle—of decisive import in the — 
ease in point—has been given by Articles 304 of the Treaty of Trianon and. 
'320 of the Treat of St. Germain, which are here to be applied; that the said 
articles were embodied in the treaies of peace, both in the interests of thé 
inhabitants of the districts traversed by the railways therein referred to, so 
thet they might >enefit in the ordinary way from the advantages afforced by - 
‚such means of communication, and also in the interests of the private conces- 
; sion-holding taikvay companies which; failing a special treaty clause, would 
_ have been precluded from making z Saad the rights conferred upon them by 
their previous concessions, owing te the special position in which territorial 
` changes had pleced their railway systems, now simultaneously under the 
authority. and Bws of several ccuntries; thet, ‘consequently, one of the 
purposes of thess texts was to recognize the position of the companies | con- 
cerned as concession-holders in'relacion to states in whose territory, they were 
not in this position before the 191<-1918 war; and that the Sopron-Készeg 
Railway Company is: ecoordingly:1 in this poston eas to the Austrian 
State; - 
; Ponsiderme, en the other hand, that contracts concluded by a concession- 


Gi 
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holding railway company with a third party, more particularly for the opera- 
tion of a line which it has bu‘lt, canno: in principle be relied upon against the 
state on whose territory the said line is henceforth situated by virtue of the 
provisions of a treaty; that the said staze, though compelled, as already men- 
tioned, to respect those rights which the company derives from its. conces- 
sion, is not bound by any provisions which may be embodied in such a con- 
tract as regards the advantages to be spectively accorded to the operating 
and to the concession-holding party, nzr indeed by the existence of a working 
contract which, for it, is res inter alia: acte; 

But, holding, that though this princile is correct, it must suffer an exéep- 
tion in the case inpoint; that, as a matr of fact, according to a practice very 
generally followed in Hungazy at the =me when the Sopron-Készeg railway 
concession was granted, and provided scr in the laws of that state, the conces- 


sion-holding company was “required” io entrust the operation of the line to ` 


the Hungarian State Railways, with which it had to conclude a working 
contract; that the said contract, as sown in paragraph 11 of the deed of 
concession, is in fact an integral part of she Jatter which cannot, in this partic- 
ular case, be separated from it; that, in point of fact, whatever may be the 
terms in which it is described in the tax, this contract which determined the 
method of calculating the sums to be «used for the payment of interest and re- 
demption on the capital invested in 72e railway up to the time when the 
latter would be handed over ree to the concession-granting state, is inherent 
in the general terms on which the con=ssion was granted to a private com- 
pany whose sole business was in reality to finance the construction of the 
railway line in question; that the aplicant company is hence entitled to 
maintain that, by way of exception to the rule mentioned above, the working 
contract concluded by it with the Roya. Hungarian Railways in discharge of 
an obligation laid down in the deed of zoncession, forms an integral part of 
the said deed, and that the rights whi-a it derives therefrom have the same 
value as if they were provided for in tte concession itself; 

Considering that, as a subordinet= contention, the Austrian Federal 
Government has indeed urged that, ev-n assuming the working contract to 
form an integral vart of the concessicr in this particular case, it might still, 
in accordance with its terms, be denou=ced by the operating administration, 
and hence at the present time by tk= Austrian Federal Railways; that, 
according to this contention, the said ccatract would be open to denunciation 
at any time, so far as the clause governing the sharing of receipts is con- 
cerned; í 

But considering that this interpretazon cannot be accepted; that Article 
24 of the working contract provides thus, as from January 1, 1912, a certain 
number of its clauses, including that which relates to the sharing of the 
gross receipts, may be denounced and wplaced by others drawn up in con- 
sideration of the results of the first taree years’ operation; that this text 
must be construed to mean that, once ~1e said revision has been carried out 


t 
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in accordancé vith the results cf the business years 1909, 1910-and 1911, ‘the 
‘denunciation cause in questior. ceases to operate, as it actuais did, in con- 

sequence of tke signing of the supplementary terms on August 10, 1912, 
which, as already explained, substituted’ the inclusive percentage of 47.5 
“per cent of to-al gross receipts for the other methods of computation laid. 
- down at the time when the working contract was first drafted; that therefore 
` the latter canmot now be denounced under its Article: 24 by the operating, 

administratior; 

Holding thet the foregoing shows the applicant company to be justified. 

` in its content2on that its pre-war contractual position should remain un- 
changed in its general features in the new agreements to be concluded; that 
the amounts -vhich it is to receive in cash should hence remain in large 
measure independent of the results of the oparation of the railway; but that 
it by no mears follows that the said sum should continue to be computed 
in the same manner as those payable to tke company under the working, 
contract of 1998-1912; ; 
Considering that, whilst the pre-war soins between the concession- ' 
granting state and the concession-holding company should be respected in 
‘their main lires, they could not be enforced literally and in full without 
disregarding tie position brought about by the 1914-1918 war and is politi- 
cal and econcmic consequences, the ‘treaties of peace and, in particular, 
Articles 304 of the Treaty of Trianon and 320 of the Treaty of Saint Germain, 
‘or without disregarding the extent cf the powers of the arbitrators whose 
intervention is contemplated in the aforesaid clauses; that the very existence 
of these peace treaty provisions shows the high contracting parties to have 


'. foreseen that special difficulties would harper the reorganization of the 


railways of tke former Austro-Hungarian Monarchy, that, for the solution 
-, thereof, they contemplated fresh agreements to be-concluded between the 

. concession ho.ders and the states territorially concerned, whereby the posi- 
~ tion under previous contracts was to be brought into harmony not cnly with 
the’new politizal circumstances but also with the economic situation created 
by the war ard the break-up of the Dual Monarchy; that, failing agreement, 
the treaties provided for arbisraticn, and this could not be confined to the 
‘enforcement ef the old contract clauses, which remain valid as to their prin- 
ciple but casnot be equitably enforced without extensive modifications; 
that the app&cant company has moreover realized: that its rights must be 
`c placed on a new footing, seeing that it has reduced its original demand before 
the arbitrators to that of a percentage of gross receipts below 47.5 per cent, 
and equivalent to that which it-has accepted from the- -Hungarian. Govern-- 
ment for neazly ten years past; 

Holding, ir short that the contract clauses unde: which the Sonon Rae: 
zeg Railway Company was working before the war can be pronounced neither 
wholly invalilated by the change of sovereignty affecting the territories on 
- which its undertaking is situated, nor indeed wholly valid and enforceable 
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according to their drafting and tenor up ‘0 te expiration-of the econeession;, 


_ that the arbitrators appointed by the Co1acil of the League of Nations arè 


called upon, failing agreement between the two states and the company, to 
make such changes in the position unze-‘the contracts ‘as are rendered 
necessary- by the events of the last fiftéer vears, ‘which could not be antici- 


‘pated in the joint intentions of the partie= yhen the concession was granted: 

that the arbitrators should; with that.en= i view, take account both of the ~ 
‘legitimate interests involved in the putlb-utility undertaking’ concerned, - 
and of the purpose set before them by t treaties of peace, which is to re- 


store the regular.operation of the railwavs-o: the former Austro-Hungarian 


. Monarchy‘in the higher interests of the f faaticy and reeds of international 


ý 


communication; ‘ 7 
As regards the administrative and techri a reorganization of the Sopron: ` 


. Készeg Railway: a 
Holding that, in order.to achieve the papse thus defined, the whole line Í 


must, obviously for technical reasons, be brought under the control of one, 
and the same administration; that the tes= of the arbitrators‘in this con- 
nection is, moreover, greatly facilitatec: F- y the existence of. the ay 
mentioned protocol, concluded at Vienna 22 January 19, 1922, between the 
Austrian’ Federal Government and th=*2zyal Hungarian Goveement, 
which, furnishes internationally-accepted choical grounds for the operation ` 


of the whole line by the Austrian railways: taat the settlement of the present ` 


dispute will enable all the clauses of the =ic srotocol to be applied, and the, 
Sopron-Köszeg Railway to'be operated henoe“orth under the best conditions 
consistent with the lie of the frontiers arc -ke restrictions to which railway , 


‘traffic, on the said line is inevitably subjected in consequence; 


Considering that, as the matter stands. th2 most expedient means of se- 


. curing Austrian control oyer the whole liz consists in the acquisition of all 


the company’s rights over the railway; ict she peculiar circumstances of ' 
such acquisition render inoperative the Sagarian laws on the recovery 
acquisition of rdilway lines and that the serrs of the transaction should be 
laid down in the present arbitral award; . ‘ n 
_ Holding that it will accordingly be p proge“ z0. decide: ae 
` (1) That on the date of J uly 1, 1929, the Austrian State‘and the Hungarian 


` State shall make an order for zhe repur2izs2 of. those portions, of the line. 


which are situated on their respective territories; 
.(2) That the Royal Hungarian Governreat shall, on the. same date, trans-" 
fer to the Austrian Federal Government sI its rights. of property over the 
Hungarian sections, the Austrian Federal icvernment being required žo pay ` 
the applicant company the full annuél-instzlarent of the repurchase price, to. 
be specified below, thus becoming, from tke dete of the purchase and subject, 
to that one obligation, the owner of the wa~le line (on which the operating’, 


` Austrian administration shall collect all coeration. receipts and bear all ex- 


penses) ener: with its installations, STOFES and, in general, ali items prop- 
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erly entered in zhe initial expense account approved by the Royal Hungarian 
i authorities; `. 
‘Holding, AS that the present decision da not preclude the ; 
, Austrian Federal Government or the Austrian Federal Railways from claim- 
ing, if they coæider themselves entitled to do so, from the'Royal Hungarian ` 
Railways a ref-ind, at a given rate per train-kilometre actually run in Hun- 
gary, of the haulage and train-running expenses incurred‘on the Hungarian 
‘sections from January 5, 1922 to July 1, 1929, during which period , the 
Austrian administration collected no receipts on these sections of the line. | 
__ As regards te annual purchase instalments and the other amounts due to the 
applicant comruny. 

- (a) As regards thé initial capiial to be kone cs basis ad the computation of the 
annual instalment of the purchase price: 

Considering that the depreciation of the initial capital’ value of the line 
should be nurnbered among the changes: which contingencies unforeseen f 
when the concession was granted have made necessary in the respective posi- 
tions of the paties as recalled above; that, since the company’s shareholders, 
by investing in this railway the capital required for its establishment on 
terms of a fixed percentage of receipts derived from operation, accepted the 
prospects of Icss as well as of profit, it will be- equitable for the concession- 
granting and tae concession-holding parties to share the losses due to the war 

, and its economic consequences in Central Europe; that, in the first place, the 
territorial moiifications provided for in the: treaties have in themselves 
‘brought about a reduction in the value.of the Sopron-Készeg Railway, whose 
utility has been lessened by the’ position of the frontiers, the restrictions to 
‘which the frortier populations are in consequence subjected and the changes 

' which have. resulted therefrom in the stream of traffic; that in the second 

place, i owing te the neglect of upkeep during the war, a very large amount of 
deferred repai: work had to be carried out and was undertaken by the operat- 
ing administretion after 1922 at great expense; that it-appears indeed from 

the operation accounts of the line,in Austria and from evidence procured on . 

the spot by tke arbitrators and, after the war, large amounts of capital had | 

_ to be sunk in the railway by the Austrian Federal Railways, which were 

compelled, in order to keep the line in running order, to renew the whole 
superstructure over more than ten kilometres of the'line; that, in the circum- 
stances, a reduction'in the figure of the initial capital to be taken as basis in 
computing th=“annual purchase instalment is both equitable and fustified; 

Considering that, so far as the company’s ordinary share capital is con- 

. eerned, practizally the whole amcunt was subscribed by the Hungarian Gov- 

ernment and by Hungarian administrative corporations, as-will appear from 

Article 8 of the articles of association; that the amount thus subscribed must 

consequently be Tegarded as free grants for the ‘construction of the line, 
grants which actually achieved their purpose, and that, as matters stand, no. 
return on, or ‘redemption of the said ordinary, share: capital should be provided. 
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Considering that, so far as the compemy’s preference share capital is con- 
cerned, the arbitrators are not bound as >2gards its revaluation by the above- 
mentioned decree of the Royal Hungaran Minister of Finance, concerning 
the revaluation of railway cornpanies’ balance sheets consequent upon the 
legal stabilization of the currency in Hungary; that the 24th and last para- 
graph of the said text provides—as was <ndeed stated before the arbitrators 
by the representative of the Royal: Hungarian Government—that such 
revaluations should be entirely without =rejudice to any agreements or arbi- 
tral awards then existing or thereafter tc be concluded or given in pursuance’ 
of Article 304 of the Treaty of Triancn, and makes the re-estimation of the 
capital of the railways referred to in tæ said article contingent upon the 
provisions of such agreements or awards 

Believing that, having regard to tha principles set forth above, the evi- 
dence procured on the spot by the arhisrators and the circumstances as a 
whole, the initial capital to be used as zh» basis of the annual purchase instal- 
ment may equitably de fixed at the amcrnat of two million seven hundred and 
sixty-five thousand, two hundred gold frances (fr. 2,765,200), the gold frane 
being understood to be gold currency o? Latin Union weight and standard 
(Convention of November 6, 1885), thei is to say, the twentieth part of a 
. gold coin weighing 6.45161 grammes end the standard being 900 /1000ths of 
fine gold; 

(b) As regards the amount of the annu purchase installment: 

Holding that this amount should be fed at the annual sum required for 
the interest and redemption, in sixty-five years and at a rate of interest of 
31% per cent per annum, of the capital estimated above, and that it should 
hence be decided that the Austrian Stee shall pay to the Sopron-Készeg 
Railway Company, as from July 1, 1929, :ixty-five annual instalments of one 
hundred and eight thousand, three hund-2d and sixty-two gold francs, sixty- 
five centimes (108,362.65), the gold frams being defined as above; that the 
said payments shall be effected, without =ay need for a request or demand by 
the company, on June 30th, of esen yeer, the first payment to be made on 
June 30, 1930; 

(c) As regards the amount of compensawon due to the company for the period 
of January 5, 1922 to July 1, 1929, and ‘2e method of settlement: 

Holding that the applicant company È entitled to compensation for hav-. 
ing been deprived of the enjoyment of its -ights, inasmuch as it received from 
the Austrian Government no share of te operation receipts of the line in 
` Austria for the period between January 5, 1922, the date upon which the 
Austrian Federal Government took poszssion of the line, and the date of 
acquisition, namely, July 1, 1929; that tre compensation to which the com- 
pany is entitled in full settlement, for having been deprived of the enjoy- - 
ment of its rights and for all other raazons, during the said period may 
equitably be fixed at the sum of six hun=red thousand gold nae (fr. 600,- . 
000), the gold franc being defined as abc-ve; 
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Holding that, a: regards the method of settling the aforesaid full compen- 
sation, it should >e decided, having regard to the financial considerations 
advanced before the arbitrators by the representative of the Austrian Fed- 
eral Government, that the said compensation should be added to the capital, 
for conversion, at the rate of 344 per cent per annum, into annual instal- 
ments similarly peyable for the same period of sixty-five years; that the Aus- 
trian State shall therefore pay the Sopron-Koszeg Railway Company, on 
the same terms zs the annual purchase instalments, and as from July 1, 
1926, sixty-five aanual instalments of twenty-three thousand five hundred 
and twelve gold fanes (fr. 23,512), the gold franc being defined as above; 

As regards arbiraiion costs: 

Holding that, zs matters stand, the cost of the present arbitration, 20m- 
puted as shown ir the annex, should be evenly shared between the Austrian 
State and the applicant company, the Royal Hungarian Government re- 
ceiving a refund f the advances it was called upon to make in our above- 
mentioned decisim of November 10, 1928; 

Have for these rzasons given the following award: 


ARTICLE 1 


On the date of July 1, 1929, the Austrian Stete and the Hungarian State 
shall proceed to purchase those sections of the Sopron-Készeg Local Railway 
line which are situated on their respective territories. 

This purchase chall entail the transfer to the said states of the full rights of 
ownership over tue railway, its appurtenances end installations, as set forth 
in tae Establishment Account appreved by the competent authorities, sub- 
ject only to the payment to the Sopron-Készeg Railway Company of tke an- 
nual repurchase instalment defined in Article 3 below. 


AETICLE 2 


On the same cate of July 1, 192¢€, the Hungarian State shall transer to 
the Austrian Sta-e its rights of ownership over she sections of the line which 
are situated in Eungarian territory, Austria, which will henceforwarc own 
the whole line ard operate it frorn end to end, being liable for the payment 
‘to the company vf she full annual ~epurchase instalment specified below. 


ARTICLE 3 


The Austrian Republic shall pay she Sopron-Készeg Local Railway Com- 
pary as from July 1, 1929, sixty-five annual instalments of one hundred and 
eight thousand, three hundred and sixty-two gold francs, sixty-five centimes, - 
each, 

These payments shall be effectec, without any need for a request or a de- 
‘mand -by the company, on June 30th of each year, the first peyson -to be 
made on June 3C, 1930. 
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v _ ARTICLE 4 


The Austrian Republic shall pay ~2e Sppron-Készeg Local Railway Com- 
pany, in addition to the ennual ins-alment mentioned in Article 3 above, 
sixty-five annual instalments of a at thousand, five hundred and ` 
twelve gold frances each. 

These payments shall be made om ibe: same terms as those, laid down in 
. respect of the annual ii instehmants by Article 3 above. 


i ; Armour 5 
The andèr of the conclusions o? she eee Local Railway. 
Company’s request are rejected. v 
ARTCLE 6 . 


The arbitration costs compcted as shown in the annex shall be evenly . 
- shared ‘between ‘the Austrian Repwolic and the- ‘Bopron Kösreg Ea 

Company. AE ay ! J 
i a: ARTICLE 7 


The present arbitral award shall ke rotified to the ore Federal Gov- 
ernment, to the Royal Hungarian Government and to the Sopron-Készeg 
Railway Company ‘through ‘the ageney of the escent -Geiers! of the 
League of Nations, who shall retain she original. 

Done in Paris, June 18, 1928. 

iSigned) J. Gone GUERRERO. 
KALFF. 
MAYER. s 
' as 


ASNEX oy 


The dependia entailed by the arbizral award given on June 18, 1929, is 


computed at ‘twenty-four thousand snd fifty-two Swiss francs, fifteen cen- ` 


‘times (fr. 24,052.15); this sum includes the arbitrators’ fees fixed at twenty 
thousand Swiss franes (fr. 20,000). ; 
The said expenditure shall be evenly shared between the Austrian Re- 
- public and the Sopron-Készeg Railway Company as laid down in Article 6 
of the findings of the said award. , 
The Royal Hungarian Governmer: shall receive a refund of the advance 
‘it was called upon to make by our decision of November 10, 1928. aaa 
Done in Paris, June 18, 1929. Beg 
i ` Signed), J. GUSTAVO GUERRERO. , 
' MAYER. 
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MIXED COURT OF APPEAL OF ALEXANDRIA 
CASE 2F THI KATINA 


Judgment of the Mixed Tritunal of Commerce of Cairo confirm2d 
January 16, 1929 

Art. 2 of the Egyptian Customs Rezulations stipulates that the zone for the surveillance 
of vessels extends to a distance of ten kilometers from the shore. Art. 32 provides that if 
after warning given in the customs zone, a vessel does not stop, “pursuit may be continued 
and the vessel folowed and seized beyond the limit of ten kilometers.” 

A vessel suspec-ed of smuggling narcozics was hailed by a patrol boat four marine miles 
from shore, withir the customs zone, and ordered to stop. The suspected vessel refused to 
camply and took flight. She was pureved and captured by the patrol boat beyond the 
limits of the custcms zone, 

Validity of the :eizure and subsequent confiscation of the vessel and narcotics upheld, as 
well as the fining ər imprisonment of th2 captain and crew. Held further, on app2al of the 
English and GreeE owners of the vessel, that it was nos necessary to prove a written charter 
party for the trarsportation of the prohibited articles, and their further contention, that 
before applying tLe penalty of confiscation the complicity of the owners of the vessel in its 
illegal operations must be established by proof, rejecced. The rôle played by the owners 
may raise a presumption, if not of complicity, at leas: of fault. 

The owners of : vessel engaged in coastwise trade in places where smuggling is especially 
organized and off -rs possibilities of enormous profits, are obliged to exercise all reasonable 
diligence to super~ise the activities of the captain to whom they have entrusted th2ir vessel, 
80 that the vessel mey not be used fcr unlawful ends. ` 


[Translation] * 


The Mized Court of Appeal of Alexandria has rendered the decision of the 
following teno- in the case between (1) Jean Politis, (2) William Coombs, 
merchants, the first a Greek subject domiciled in Piraeus (Greece), and the 
second a British subject domiciled in the same city (Appellants, represented 
by Maitre C. Boyadzis); and The Administration of Egyptian Customs 
(Appellee, represented by Maitre Fairs). 

The court, somposed of Messrs. Bernard Favenc, President; Fuad bey 
Gress, Soubhi bey Ghali, R. B. P. Cator and J. Y. Brinton, Counsellors; A. 
Comanos bey, Chef du parquet at the Court, and Albert Rosenthal, Clerk; 

Who, having heard the attorneys of the parties, [and] the government 
attorney; after having deliberated thereon in conformity with the law; hav- 
ing seen the notice of appeal dated July 5, 1928, by which Jean Politis and 
William Coombs have, in regular form,.mede appeal from the judgment 
rendered by tke Mixed Tribunal of Commerce of Cairo dated June 18, 1928, 
deciding on ths objection made against the order given by the Customs Com- 
mission of Alexandria dated February 17, 1928; ` 

Considering that following an anonymous information making krown the 
existence of heshish' on board the steamer Katina which left Beirut January 
21, 1928, for Alexandria, the cruiser Emir Farouk having been ordered to 
patrol the sess in order to ascertain the correctness of this information, 
effected the scizure of the said vessel January 25, 1928, at 4:45 in the after- 


* Furnished by the Dept. o? State, Washington, D. C. 
1 A narcotic preparation made from. hemp.—Ep. 
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noon near the Rosetta Lighthouse under zircumstances which occasioned a 
decision, February 17, 1928, of the Alexandria Customs Commission, 
which ordered: 

1. The confiscation of the hashish sae weighing 493 Ke. 

2. The confiscation of the vessel Kammc, with its rigging and furniture; _ 

3. The joint sentence to a fne of 4920 Beypiian pounds, at the.rate of 10 
Egyptian pounds per kilogram, for Spizicoa Economou, captain of the vessel, 
Andrea Antonakis, chief engineer, Gecrses Mastidis, first mate, Manoli Hag 
Spiro, Georges Barkas, Yanni Araka, Soziri Pandlis, Vangali Katramasos 
and Yanni Saris, seamen; as well as the zwo passengers Mohamed Fadi Sélim 
and Ibrahim Hassan Sadek, under perelt:; of prosecution of the sentenced 
foreigners [for] failure to pay, and of imrrisonment for debt of the local sub- 
jects, against whom a warrant of arrest was issued in conformity with the 
` decree of February 27, 1905; 

4. The dismissal of charges agains; tze shree seine 

Considering that on February 29, Ceza Politis and William Coombs, both 
domiciled in Piraeus (and who neither ¢>p2ared nor were represented before 
the said Commission, whose inquiry began three days after the seizure) have 
entered an opposition to the said deeisen with respect to the confiscation, 
before the Mixed Tribunal of Commerce of this place, claiming to be the. 
owners of the said vessel, the first to the 2xient of 51 per cent and the second 
of 49 per cent,.which claim has net beem contested; 

Considering that the grounds invoke 1 dy the appellants. in. the- order i in 
which they should ke examined may be summarized as follows: _ 

1. Irregularity in the composition of the Customs Commission entailing 
nullity of the decision rendered by it; , ; 

2. Claim that the seizure of the vess= took place outside the zone of cus- 
toms surveillance, or more than 10 km. irom the shore; 

3. Alleged absence of proof that the v-ssel had been “ actually chartered” 
for the purpose of smuggling; : 

4. Claim that, in the absence of any xro2f of complicity between the own-. 
ers of the vessel ard the perpetrators cf ~he smuggling, the owners could not 
be held responsible for the criminal acts of their agents. 

Irregularity claimed in the compesitior. of tie Customs Commission: 

Considering that Article 33 of the Customs Regulations, relative to the’ 
composition of customs commissions, =rovides that following any seizure 
“the Director and three or four principa. employees of the Administration.” 
shall form themselves into a commissicr. to decide whether share is reason 
for confiscation and for the applicetion cf she fine; . : 

Considering that in view of the prodact.on by the government, itten the 
arguments, of slips cf various employees o: the customhouse, from which it 
_ appears that on January 25, 1928, or th-ee days before the Commission as- 
sembled, Hussein Effendi Sami had been appointed to perform ad interim the 
duties of Director at the Customhous2 ıt Alexandria, the argument.of the 
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appellants is resricted to maintaining that the Commission, of which the said 
Hussein Effendi Sami was part, should have been presided over by him, which 
was not the case and that, having been irregularly presided over by an official 
who was not competent to do so, the decision should be annulled on account 
of defect of form; 

But consideras that while it is necessary for the validity of decisions of 
the Customs Commission that the provisions of the law relative to its com- 
- position be stricly observed, particularl:7 with respect to the Director of the 
Customhouse w20 must participate therein, neither the text nor the spirit of 
the law requires him to preside over that commission; that the question 
- should, above al, be considered from the point of view of practical guarantees 
anticipated by zhe legislator and that nothing gives leave to suppose that 
those guarantess may in any way be diminished by the mere fact that, in- 
stead of the presidency being assumed by the Director, it was conferred, as 
in this case, on an official whom the customs authorities considered to be 
better qualified for that office. 

Alleged illegamty of the seizure because of the place in which it was made: 

_ Considering that the appellants invoke the provisions of Article 2 of the 
Customs Regulations, which stipulates that the zone of surveillance for ves- 
sels extends to’: distance of 10 kilometers from the shore, to claim that the 
seizure, having been effected outside this limit, should be declared invalid; 

Considering that it appears from entzies in the log-book of the Emir Fa- 
rouk, which are corroborated by the procès-verbal of the seizure, that at the 
moment when the Katina was stopped for the first time by the Farouk, and 
that under threat of using cannon against her, the vessels were at's point 
located at 31 dcgrees 30’ 2” latitude north and 30 degrees 15’ 25” lorgitude 
east; that the ixing of this point on tae map produced at the arguments 
makes it possibE to ascertain that the place so indicated-is about four marine 
miles from the Rosetta Lighthouse, or within the limits of the customs zone; 
that there is act ordingly occasion to apply in the case the provisions cf Arti- 
_ cle 32 of the Crstoms Regulations, the validity of which was not contested 
. in the argumen s, and according to which if, after warning given in the cus- 
toms zone, a vessel does not stop, “ pursuit may be continued and the vessel 
followed and se zed beyond the limit of 10 kilometers”; and that this last is 
exactly what happened; 
` That, under these circumstances, there is no occasion to follow ‘he ap- 
pellants in ther argument relative to the place where the seizure of the 
Katina was effected; 

Alleged abserce ofproof that the Kašina had been chartered specially for 
smuggling: 

Considering ~hat the appellants invoke the provision of eas: 33 of the 
Customs Regu.ations according to which “wessels may be confiscated as 
means of transportation only in case they have been chartered si that- el saa 
(smuggling) ; 
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Considering that there shou:d. be »called, on this point, the jurispru- 
dence of this court which has held thai the said article should not be limited 
to the case of a regular, written charte-party, but that it is sufficient to oc- 
casion the confiscation of a vess2l for the captain to have chartered it to 
be used either exclusively, or at least +r einly, as a means of Soporte and 
smuggling merchandise into Egypt; 

‘That, accordingly, in this respect there is occasion to inquire whether the 
cargo of contraband examined form24L considering the value and the im- 
portance of the other cargo, the mair element of the whole cargo actually 
transported during the voyage in th= course of which ne seizure was 
effected; 

Considering in this regard and ever admitting as established (which the 
government contests), that the Katinc, outside of any smuggling operation, 
was to come to Alexandria in order thes to take on, as on its preceding voy- 
age, a cargo for the account of the Vaccum Oil Company, it is obvżous that 
that fact alone does not prove that th= confiscated vessel could nct be con- 
sidered not to have been chartered menly for the purpose of smuggling; 

That as a matter of fact, considered from the viewpoint of the Customs 
Regulations, it is, above all, the voyaze in the course of which the seizure 
was effected, and also the merchandise actually transported in the course of 
that voyage, which must be taken int» consideration; 

That from this point of view, the repby to the question stated admits of no 
doubt; that it suffices to point out thet she eight parcels of hashish recovered 
and confiscated formed a total of about 500 kilograms, which, at an average 
price of 5 pounds per oke, would represent a value of more than two thousand 
pounds; 

That, in addition, the fact should be kept in mind that, as visually noted 
by the men on the Emir Farouk, a 2onsiderable number of parzels were 
thrown into the sea, after having been zipped open, as was also shown later 
at the inquiry, in order to facilitate their disappearance. 

That, accordingly, without needing > verify the accuracy of the declara- 
tions of certain members of the crew vom which it would appear that the 
amount of hashish loaded on the Kaitra was 150 packages, a great part of 
which (about 132) are said to have teen transhipped by lighter at Rosetta 
before the seizure, it is obvious that tze value of this cargo, the freight on 
which must necessarily have been ver:7 high, so greatly exceeds tke trifling 
value of the empty barrels whick formez the remainder of the cargo, that it is 
impossible not to consider that the hasæsh constituted the main cargo of the 
Katina within the intention of the law; 

Alleged absence of proof of complicity S2tween the owners and the perpetrators 
of the smuggling: 

Considering that the appellants, © cr. me basis of the distinctions made by 
_ the doctrine as to the nature cf comfiscas on which constitutes either a penalty 
or indemnity [réparation civile] or a pole measure, maintain that the confis- 
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cation in questicn must be considered as a penalty, and could, accordingly, be 
pronounced only against a guilty party, that is, only on condition thas proof 
of the complicity of the owners of the sized vessel is established; 

Considering that this argument rests on’to> limited an estimation of the 
true nature of a police measure; that the appellants thus wrongly claim that 
such a measure could only be taken against objects illicit in themselves or 
capable of endangering the public safety, health or integrity, which is not the 
case for the steamer Katina; 

That in view of the struggle undertaken by the state against a peril which 
threatens sociery, and which arises from the importation of a foreign product, 
and particularky, in view of the extreme difficulty both of preventing the 
smuggling of this product and of prosecuting effectively the guilty parties, 
there can be ne hesitation in holding that the confiscation contemplated in 
Article 33 of the Customs Regulations constitutes a police measure; 

That it may likewise be pointed out that the confiscation contemplated in 
case of smuggling may also be considered as an indemnity [réparation civile] 
(as this court bald in its decision of December 27, 1900, Mosoonas v. Ezyptian 
Customs), andmay, therefore, be applicable to the object seized witLout the 
necessity of considering the culpability of its owner; 

But conside-ing that while the application of this provision of the Cus- 
toms Regulati-sns in regard to third parties is not necessarily subject to the 
culpability of : uch third parties, it is not less evident that, in the exercise of 
their discretioaary power, the Customs Commission and the courts must 
take into cons deration, as an element of prime importance, the réle played 
by such third Dazties in the perpetration of the offense, and the question of 
the existence or non-existence of a presumption, if not of complicity, at 
least of fault; 

That, in this respect, it should be pointed out that owners of a vessel en- | 
gaged in coasswise trade in places where the smuggling of hashish is es- 
pecially organ zed and offers possibilities for enormous profits, are obliged to 
exercise all ressonable diligence to supervise the activities of the captain, to 
whom they hawe entrusted their vessel, so that the vessel may not be used for 
unlawful ends; 

That, furthsrmore, the claim of the Customs Administration acccrding to 
which the rôle of the tribunals in such matters must be limited to the exam- 
ination of the question of ascertaining whether proof of smuggling was duly 
produced befcre the Customs Cornmission, should be set aside, as groundless; 

That, in fact, the recourse provided by the law gives the tribunals full 
power to decile on the matter as [within] appellate jurisdiction, thus per- 
mitting them 3overeignly to pass upor the facts in the application of the op- 
tional confise:tion provided for by tha law; 

That in thì respect, and even though the Customs Administration does 
not reproach the owners of the vesse. except for having chosen their agent 
[mandataire] sadly, it appertains to the court to examine the attitude of the 
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said owners from a less narrow point of v ew and to evaluate it, in the pres- 
ence of all the facts -elative to the cen: uct of a maritime enterprise the 
profits of which accrus to them ;- 

Considering that the cargo of Tar teing certain, and that the deira: 
tions, whether of the captain or of the other raembers of the crew, contrary to 
this conclusion, being manifestly falze, it should be kept in mind, as suffi- 
ciently established bozh by tke declaras.cns.of the stokers, based partly on 
declarations made to ihem by the othe- samen, and by the other elements 
in the case, that the Katina, having efs Eeirut on January 21, to reach the 
vicinity of Rosetta forr days later, mace — stop on the way at Alexandretta 
where it took on; on the deck, a considera le cargo of hashish which the sca- 
men have declared to be soap; 

That, furthermore, the stokers were asc told by the seamen on board that 
the trip to Alexandretta was for the purpose of taking on a cargo of ‘wood 
which had afterwards been refused and replaced by the alleged soap; 

That, according to tie statements of z2: first mate, the vessel was to take 
on a cargo of wood at Alexandretta, bu’ fer reasons which he does not indi- 
cate, the boat came dizectly from Beirut t Rosetta; 

Considering that in the presenze of those facts, it becomes imperative to 
ascertain how the capzain could kave mace the trip from Beirut to Alex- 
andretta without the knowledge of his owners, or at least without having 
assurance that he could be covered [cot re-t] by their approval [ratification] 
inasmuch as this trip must have involved rot sa a very considerable delay 
but also large expenses; ta 

That if, on the contrary, the owners kasv of this trip, they might be asked: 
what was the purpose for which it was a tually undertaken and for what 
reasons the result ther2of ‘was nct lavfa:. The mere enunciation of these 
questions, without going any further, is moly sufficient to stréss the various 
details on which the owners should have ¿uz plied explanations with a view to 
defending themselves against the imputa;ioa that they were at least seriously 
remiss in the duty of scpervision which -s imposed on any owner of a vessel 
by the carrying on of an enterprise of thi: nature, which imputation fully 
justifies the decision of the Customs Comission in the matter; ` 

Considerirg that there is no occasion tc hzed the proposal of the appellants 
to adduce proof, whether with respect to th2 place of seizure, or with respect 
to the non-existence of hashish on board, tre facts alleged lacking accuracy 
and .being clearly ecntradicted by the results of the administrative’ in- 
quiry: - 

Considering that it is proper to set aside without necessity for reopening’ 
the arguments, the last note filed by the Cartoms Administration and not re- 
ferred to by the appellants, since that ncie does not contain any new infor- 
mation on the only point respecting whi 3 the court had requested the ad- 
ministration to give additional explanaticne that is, the Repay studies 
[travaux preparatoires| o? the Customs Regulations; 
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Considering that, under these circumstances, it is- proper to confirm the 
judgment: brought before it and to upholc the decision appealed from. 

For these reasons 

Deciding pukicly and after hearing toth parties; 

Declares that there is no occasion to reopen the arguments; 

Receives the appeal in form but rejects it as ill-grounded; 

Confirms the judgment contested; : 

Sentences JoLn Politis and William Coombs to the costs, Honde therein 
the fees of the zounsel of the appellee—fixed at P. T. 1000 (one thousand 
tariff piasters)—before the court. 

Pronounced ia the public-audience of sh2 court on Wednesday, January 16 
(sixteen), 1929 (one thousand nine hundred and twenty-nine). 

: PRESIDENT. 
CLERK. _ 


TRIPARTITE CLAIMS COMMISSION * 
(United States, Austria, Hungary) 
Mary FEDERER, ADMINISTRATRIX, Vv. AUsTRIA (WIENER BaNnxK-VEREIN) 
November 9, 1928 (Docket No. 101) 


An Ameria cizizen who had a general checking account in the Vienna bank, transferred 
r to a custody deposit in the same bank in order z0 avoid its deposit in court in view of the 
Tegal ulations of the >eace treaty. Upon a claim by his edministratrix for the recovery of the 
held that or the erection of the custody deposit the relation of creditor and debtor, 
oh was establiched between the depositor and the bank,on the opening of the checking 
account, was term-nazed and replaced by an ertirely new contract of bailment. Therefore, 
on the coming inte effect of the Treaty of Vienra subsequently, there existed no deat owing 
by the bank to the claimant’s estate. 


In accordance with the rules of procedure of this Commission announced 
in Administrative Decision No. IL,f the United States, on behalf of the 
claimant, Mary Federer, the widow and she Administratrix of the Estate of 
John J. Federer, deceased, who was an American national through naturali- 
zation, seeks =n interlocutory judgment for a kronen debt as herzinafter 
stated. - 

The facts ar2 these: 

(1) On Janvary 18, 1917, John J. Federer resided in the State of New 
Jersey where Fe continued to reside tc the time of his death, May 7, 1927. 
On May 23, 1927, his widow was duly appoinzed and qualified as administra- 
trix of his estase. 


* Established in pursuance of the agreement between the United States, Austria, and 
Hungary, which [ ecame effective Dec. 12, 1925. Edwin B. Parker, Commissioner; Robert 
W. Bonynge, American Agent; Ernst Prossinagg, Austrian Agent; Alexis de Boer, Hungarian 
Agent. 

t This Journaz, Vol. 21, p. 610. 
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(2) On January 18, 1917, Federer eszaHished in his own name in Vienna 
with the Wiener Bank-Verein, an Aus-7ien corporate national (hereinafter 
designated “bank’’), a general check:rs sccount in the amount of kronen 
30,000 which bore interest at the rate c € rer cent per annum. 

(3) On September 6, 1919, the bank cisvatched to Federer at his address 
in West New York the following letter 


In view of the regulations of peace treaty we must request you here- 
with to kindly dispose of your old <rcmen credit balance by return mail 
as we would otherwise be sompellsc to deposit same with the local: 
court. Owing to the complications aad inconveniences which through 
these proceedings may arise for you ve are prepared to place your bal- 
ance in banknotes into « special 2ustcdy depct with us, free of any 
charges, such depot not to bear intecest and to be held at your frée 
disposal at any time. We beg to poirt out to you that your respective 
instructions must expressly indicat2 tat the deposit with the court is to 
be avoided by us. 

The mail service between the Stas2sand our country being still rather 
unreliable we would suggest that ye. apon receipt of the present, cable 
us as follows: “Avoid court deposi” 7rom which we shall gather, that 
you wish us to take your balance ir-o custody depot as outlined above. 
Should you on the other hand fel disposed to transfer.your credit 
EP to somebody else, please instru ct us accordingly and by so doing 
oblige, 2 


(4) On or about October 10, 1919, the bank received from Federer a cable 
reading: “ Avoid court deposit.” 

(5) On October 10, 1919, the bank wrote Federer to his address in West 
New York as follows: 


We received today your cable -e:ding as follows: “Avoid court 
deposit” in compliance with which we have today closed your account 
with us as per enclosed statement, showing a balance in your favor of 
K.32.287.—for which we are debitiag you val. 9th inst. 

We have placed this amount into your “Custody Deposit” with us, 
bearing no interest but being kept at vour free disposal at any time. 


(6) The special custody deposit reterrec to in thas letter was erected by. 
placing banknotes to the amount of krenen 32,237, representing Federer’s 
balance, in a special safe which. served 30-ely as a receptacle for so-called 
“custody deposits” accepted by the bark. No other moneys or securities 
were placed in that safe nor were the comseats of that safe ever commingled 
_ in any way with the bank’s own moneys nor were they ever treated as part 
of its assets. A cashier of the bank (se Exhibit Bb in Docket No. 335) 
testified with respect to the custody dep .sics of Federer and other American 
customers as follows: 

. upon the transfer of a custome.”’s account from a current account 


to a custody deposit, banknotes im the amount of the balance were 
actually placed in a separate safe wh_cL served solely as a receptacle for 
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such custody ceposits. In case of a disposition being ordered, banknotes 
in the amount required were removed from this safe and disposed of in 
accordance with the order of the party. Today also the custody 
deposits rernain separately kept. 


The deposit cf kronen 30,000 established by Federer with the Bank on 
January 18, 19.7, was a general deposit—devositum irregulare—known to 
the jurisprudence of both Austria and America! Under it the bank acquired 
the ownership of the funds deposited which were intermingled with its other 
funds. The se-urity of the depositor was based solely on the credit of the 
depositary. The equivalent of the funds deposited were at the disposal of 
the depositor, yst they were not withdrawn from commerce but belonged to 
and were used >y the depositary. Thə depositor was not entitled to the 
return of the fungible things deposited Dut only to things of equal quantity 
and quality, that is, of the same amourt and the same kind. This deposit 
constituted a debt within the meaning of the Treaty of Vienna. 

The sole quertion for decision in this case is, On the facts stated what, if 
any, debt is ncw due and owing by the bank to the claimant within the 
meaning of the Treaty of Vienna? 

Upon receipt df the bank’s letter to him of September 6, 1919, three courses 
were open to Federer: (1) to withdraw his credit balance or transfer it to an- 
other; (2) to agree that the bank should convert this credit balance into a 
“custody deposit”; or (8) to decline to pursue either of these courses, where- 
upon the bank vould have deposited th2 amount of the credit balance in the 
local court at Vienna in pursuance of the provisions of Section 1425 of the 
Austrian Genel Civil Law Code. 

Under the Eois case,? had Federer declined to pursue either course (1) 
or (2) the banE would clearly have been within its rights in pursuing the 
third course, which would have resulted in the discharge and extinguishment 
of its indebtedz:ess to Federer. The latter, however, with a view to avoid- 
ing the court deposit, expressly agreed that the bank should place his bal- 
ance in bankno:es into a special custody deposit to be erected by the bank, 
free of any charge to him, to bear no interest, and to be held by the bank 
at his free disposal at any time. In pursuance of this express agreement 
Federer’s balarce in banknotes was placed by the bank in a special safe 
which served solely as a receptacle for such custody deposits and Federer 
so informed, Those banknotes were never commingled with the bank’s 


- 1 Berafini, del devosito irregelare, Giurista de Napoli VI; u. 36 e. 33 (1853); Muealhauser, 
Umfang und Gelturg des depositum irregulare (1879); Nemeyer, Depositum irregulare (1889); 
Neumann-Hofer, Dopdsiten-Geschaefte und Depsiten-Banken (1894); Schey, Obligations- 
Verhaelinisse, See 50, S. 351; Ebrenzweig’s System, Sec. 358, S. 383 f.; Pfaff, Geld als 
Mitel Pfandrechtloher Sicherstellung, 39; Schey, Sec. 50, S. 353 f.; Morse on Banks and Bank- 
ing, 5th edition, Sc. 186 and 289. . 

2 United States 3f America on behali of Louis John Hois, claimant, v. Austrian and Wiener 
Bank-Verein, impleaded, Docket No. 15, decided by the Commissioner July 24, 1928. 
[This Journan, Vol. 23, p. 187.] 
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own money or treated as part of its essets. They have been held ever 
since subject to Federer’s free disposal. i 

. The contract ketween the bank ani Federer wes an Austrian gontrol 
to be performed in Vienna and is governed by the laws of Austria.? Under 
those laws the general deposit, tke orizinal account current, the depositum 
irregulare, was terminated and a rew lability, based on the custody-deposit 
agreement, was created in its stead. S22tions 1376 end 1377 of the Austrian 
General Civil Law Code in translation “ead: 


Section 1376. The change withe it the addition of a third party takes 
place when the legal basis or when the principal substance of a debt 
-is changed, so that the old. cbligetion.is trans‘ormed into a new one. 
Section 1377. . Such a change is called a novation. By virtue of this 
contract the pri incipal obligetion ceases and the new one simultaneously 
comes into force. 


The decisions of the Austrian courts and the writings of Atata publi- 
cists recognize in Austrian commercial and banking usage-and practice the 
existence of a custody deposit, a spseial deposit, the depositum regulare, 
where the depositary has no right to us- the thing deposited but is obligated 
to-return it. In suzh a case the property deposited does not. become part 
of the assets of the bank and must not be mingled therewith. The title to 
the deposit remains in the depositor whose relation to the bank is noe that 
of creditor to his debtor but of a bailor to his bailee. 

The rule, in so far as applicable to thi case, is thus stated by Ehrenzweig, 
System des Oesterreichischen allgemeiner. Pr foatrechtes, Volume 4; paragraph 
358, page 335 (translation): a 


_ In the ordinary Summendepositen [aggregate deposit] the recipient 
obliges himself to return, if not the +hings received, the same number of 
things of the same kind, which must, however, be always kept separate. 

. from his own property and must be held. in custody as the property of 
another. The depositor remains 32e owner; tae custodian is merely 
entitled to replace individuel pieces by others of the same kind: The. 
rule is the same when money is (s3ecially) deposited unsealed, as also 
in the case of a bank daposit o? securities without a list of specific 

- serial numbers. The banker in such deposits is not required to exer-. 
cise any special caution to preveat the exchange between. the same 
kinds of securities belonging to different customers. ... The interests 
of the depositor are not affected by such change. 

By the regular Sammeldepositun (mingled deposit), the property 
taken over is mingled with other >ropersy of similar depositors. 
The banker mingles securities of s2e same kind in a common mass. 
Possibly even lottery pieces in which the gain or loss is proportionately 
allocated amongst the depositors. In the case of the mingled deposit, 
the bailee does not become the owner; . . . each depositor is the owner 
of the amount which belongs to han and he is entitled to reclaim the 
same in any denominations or thinzs out of the common mass. 


? Hois case, cupra. 
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. Professor Joseah von Schey, an outstarding Austrian publicist (Die Obliga- 
tionsverhaelinisse des Oesterreichischen allgemeinen Privatrechtes, paragraph 
54, in translation), says: 


The growth of commercial relations has developed another fcrm of 
deposit “of sabstitutable things, in waich the things given in custody are 
not kept separately in specie, but are mingled in one mass with similar 
deposits of other customers. The name Sammeldepot or Vermenguns- 
depositum saggests itself for deposits of this class (the words Sammel- 
depot and Fermengungsdepasitum both mean the same thing, a com- 
mingled deposit). ‘The depositor in this case is not entitled to demand 
the return f the identical things, but only the delivery of the same 
amount of things of the same kind out of the aggregate mass of deposits 

- of the same kind. At the same time, it cannot be said: that because 
the depositer-is responsible not-for the return of the same things, but 
for the same amount of similar things, this deposit becomes an irregular 
deposit; for the fungibles so received have not been placed at the 
custodian’s free disposal, but were delivered to him for actual though 

- not for seperate custody. He must at all times hold in actual custody 
the actual amount of the same things which he has received for custody 
from his dierent depositors and not heve merely, as in the case of an 
irregular deposit, usual “banking ecver” for the same. He is therefore 
economically not in a position to make even the slightest use of deposits 
of this sort for his own account. The individual depositor do2s not 

, “credit him”; every depositor remains the owner of his portion of the 
total mass 3f ‘deposits, i is entitled to alienate the same and to reclaim , 
it in case of bankruptcy. This modification of the agreement of ceposit 
therefore also belongs to the category of regular deposits. 


The Commissioner holds that on the erection of the “custody deposit” 
on or about October 10, 1919, the relation of creditor and debtor which was 
established betyeen Federer and the bank on January 18, 1917, was ter- 
minated and replaced by an entirely new ccntract of bailment. Therefore 
on the coming nto effect of the Treaty of Vienna* there existed no debt 
owing by the baak to Federer upon which to base the interlocutory judzment 
prayed for. 

Wherefore the Commission decrées that the Government of Austria is not 
obligated under the Treaty of Vienna to pay to the Government of the 
United States any amount on behalf ot the claimant, Mary Federer, Ad- 
ministratrix of the Estate of John J. Federer, deceased. 


Done at Washington November 9, 1928. l ` 
Epwin B. PARKER, 
: Commissicner. 
Countersigned: 
E. P. Bowyer, 
Secretary. 


* November 3, 1921. 
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First NATIONAL BANK or BOSTON t. +USTRIA (WIENER Banx-VEREIN) 


November I 1826 (Docket No. 12) 


Claim against the Vienna bank for the bahne cf an open account which had been de- 
posited in court in Vienna in accordance with strian law, disallowed because of failure to 
prove that the bank deposit, was in fac; su2jescel to measures in the nature of exceptional 
war measures within the meaning of the Trea..7 of Vienna. 

Decrees issued in Austria during the war to iave Austria’s liquid resources in gold, foreign 
exchange, and its own currency for the purchas a>road of materials most vitally needed, and 
applicable to Austrian nationals as weil as all cther residents in Austria, were in no sense ex- 
ceptional war measures directed against Ame-iczn or other enemy nationals They did not 
remove from American depositors in Austrian banks the power of disposition over their de- 
posit; and they did not have for their object the sizure or use of, or interference with, enemy 

The United States on behalf of the Aimant, The First National Bank of 
Boston, an American corporate nation] (hereinafter designated “American 
bank”), seeks an interlocutory judgrazxt for kronen 100,952, the balance 
alleged to have been due it on open acccint on December 7, 1917, from the 
impleaded debtor, the Wiener Bank-V-er2in, an Austrian corporate national 
(hereinafter designated “Austrian bark °). 

The Austrian bank deposited banl:no-es in the amount claimed with the 
Circuit Court Innere Stadt, Vierna, whish court was at that time the court 
of competent jurisdiction, and gave tæ American bank notice of such de- 
posit on December 3, 1919. All of the provisions of Section 1425 of the Aus- 
trian General Civil Law Code were compied with by the Austrian bank and, 

under the decision of the Commissicr ia the Hois case,! the court deposit 
made by the Austrian bank operstec. as adischarge and extinguishment of its 
prewar debt to the American bank uries, prior to such court deposit, the 
Government of Austria or the compstent Austrian authorities had subjected 
the American bank’s credit balance wich-the Austrian bank to ‘exceptional 
war measures” as that term is used in tae Treaty of Vienna. 

The American Agent on bekalf o? t> claimant contends that during the: 
war the former Empire of Austris generaly so applied exceptional war meas- 
ures to bank deposits owing to American nationals as to entitle the claimant 
herein to a present final award in dollars ‘in respect of damage or injury in- 
flicted upon their property, rigkts or icterests” as provided in paragraph 
(e) of Article 249 of the Treaty of St. Germain carried into the Treaty of 
Vienna, and in pursuance of the rul2s lax] down by this Commission in Ad- 
ministrative Decision No. II at pages 25 to 28,*inclusive. This contention 
presents the sole question arising on 5hs record in this case remaining for 
decision. 

No case has been called to tke attention of the Commissioner in which 
American-owned property was in fact s1biected to supervision or compul- 


1 United States of America on behali of Lous hn Hois, cleimant, v. Austria and Wiener 
Bank-Verein, impleaded, Docket No. 15, deciced by the Commissioner July 24, 1928. 
[This Journat, Vol. 23. p. 187.] 

* This JOURNAL, VoL 21, pp. 618-620. 


JUDICIAL DECISIONS 187 


sory administration during the war by virtue of any decree of the Austrian 
Government, brt the American Agent relies on the provisions of several de- 
erees of the former Empire of Austria, particularity those of March 10, 1916, 
December 19, 1316, and June 18, 1918, which he contends constituted ex- 
ceptional war measures. These have ell been carefully examined by the 
Commissioner. It will not be profitable to discuss them in detail. One of 
them prohibitec, among numerous other articles, the exportation af gold 
and other coined metals. Others attempted to regulate traffic anc com- 
merce in foreigr exchange and in general traffic with foreign countries in an 
effort to save fereign exchange and Austrian currency for lawful purposes 
and to prevent speculation to the disadvantage of the Austrian currency as 
well as the flighs of capital from Austris at a time when the preservation of 
the value of the currency was of vital importance. The obvious purpose of 
these decrees wes to save Austria’s liquid resources in gold, foreign exchange, 
and its own currency for the purchase sbroad of the materials most vitally 
needed. They were applicable to Austrian naticnals as well as all other resi- 
dents of Austris. They were in no sense exceptional war measures directed 
against Americcn or other enemy nationals. ` ; 
The expressicn “exceptional wer measures” as defined in the treaty? “in- 
cludes measures of all kinds, legislative, administrative, judicial or others, 
that have been zaken or will be taken hereafter with regard to enemy property, 
and which have had or will have the effact of removing from the proprietors 
the power of dsposition over their property, though without affecting the 
ownership, suci as measures of superv:sion, of compulsory administration, 
and of sequestration; or measures whica have had or will have as an object 
‘the seizure of, tae use of, or the interference with enemy asseés,” etc. It is 
apparent that she decrees referred to by the American Agent were not di- 
rected at or taken “with regard to enemy property” any more than Austrian 
or neutral property. It is apparent that such decrees did not remove from 
the American c2positors in Austrian banks the power of disposition over their 
deposits such ıs “‘measures of supervision, of compulsory adminis:ration, 
or of sequestretion’’ would have done. It is apparent that these decrees 
did not have Zor their object “the seizure of, the use of, or the inter- 
ference with eremy assets.” On the contrary, the records before this Com- 
mission indicare that during the years 1917 to 1920 kronen in considerable 
amounts were transferred directly from Austria to the United States. These 
do not include payments, believed to have been large, made to neutrals for 
the purpose of ultimate transfer to the United States where direct transfer 
was difficult because of the provisions of the United States Trading with the 
Enemy Act, waich had no counterpart in the statutes and decrees of Austria 
as applied to the United States and its nationals. 
The Commissioner holds that the claimant herein has failed to d-scharge 


? Paragraph 3 cf the Annex to Section IV of Part X of the Treaty of St. Germain carried 
into the Treaty cf Vienna. 
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the burden which rests upon it to pro~ the existence of exceptic 
measures of general applicability to tae property, rights, and inte 
American nationals in the territcry of tze former Austrian Empire 
its bank deposit was “in facs sukjectec +> measures in the nature o: 
tional war measures”? within the meai- g of the treaty. 
` Wherefore the Commissior. decrees the; the Government of Austri 
obligated under. the Treaty of Vienne œ pay to the Government 
United States any amount on behalf of The First National Bank of 
claimant herein. i 
Done at Washington November 9, 1923. 
i Epwin B. PARK 
Commiss 
Countersigned : 
‘iE. P. Bowyer, 
Secretary. 


3 Administrative Decision No. II at page %. [This JOURNAL, Vol. 21, p. 8% 


a “ BOOK REVIEWS * 


Cours de Droit Ircernational. By Dionisio Anzilotti. Traduction frangaise, 

d’aprés la troisème édition italienne, par Gilbert Gidel. Premier voume: 

- Introduction; Théories Générales. ?aris: Receuil Sirey, 1929. pp. 
xii, 534. 


The availabilisy of the forcefal and venetrating work on internazional 
law composed by the eminent President of the Permanent Court of Interna- 
tional Justice some seventeen years ago, in his then capacity as a member of 
the faculty, of the University of Rame, will be happily increased by transla- 
tion into the French at the hands of Professor Gidel. The library of 
standard treati@s in internatione] law by Dutch, German, Italian and 
English authors which are available in French grows steadily.- One marvels 
that no such gereral effort was made earlier; the isolated older translations 
of de Martens, 3luntschli, and others are thus being maintained and sup- 
plemented in another era. l 

Of the first volume of Presidert Anzilotti’s work one might say much 
without reference to the remainder. It is in this volume that we have a 
treatment of tha relations between international law and national law, a 
problem to which the author has given extended attention elsewhere;' here 
we have the thzory that there are anc can be no real conflicts between 
international law and national law, and hence no cases where international 
law affects the validity of national law or vice versa, worked out in more 
thoroughgoing manner than in the works of any other writer. It has 
always appeared to the reviewer that Anzilotti exaggerates the axtent 
and significance of the “fact” which leads him into the theory of s2para- 
bility, namely, the preéxistence or priority of the state vis-d-vis internetional 
law, but this is not the place in wkich to discuss at any length such s highly 
special problem of history and legal theory. 

For those unfamiliar with the original work, it may be said that the present 
volume treats cf such introductory topics as tne concept of international 
law, sources, linits, interpretation and application of the law, and af such 
general subjecte as the personalities of international law, organs of th2 state 
(chiefs of state, ministers of foreign affairs, diplomats, et cetera), anc organs 
of the international community (interrational organization). It is in the 
last chapter of this volume that we enccunter the peculiar turn given to the 
treatment of irternational law by Anz-lotti; under the heading of “inter- 
national juridial facts” one finds mary matters treated—unilateral state 
actions, treaties,—which usually appear elsewhere, and at the end one finds 
“ilegal international facts” (“tcute violation d'un devoir imposé par une 

+The JouRNAL assumes no responsibility fer the views expressed in book reviews or 


notes.—Ep. 
1Anzilotti, D., Æ diritto internazionale nei giudizii interni, Bologna, 1905. 
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norme juridique internationale”) wim attendant problems of putability, 
responsibility, fault, necessity, reparation, and 30 on. One is.prepared 
for the second volume, where ierritcrial sovereignty is to be treated as an 
eement not of the individual ssate kat as an element in international rela- 
tions—and this by an author who ececrded to the individual state a position 
prior to * ternational law and more o- less distinct from it! 

Pirman B. POTTER. 


European Financial Control in the Ottoman Empire. By Donald C. Blaisdell. 
New York: Columbia University Press, 1929. pp. x, 244. Index. $3.00. 


As the author himself says, th’s boo: relates “the story of European eco- 
-nomic penetration into the Ottoman Empire.” The problem is presented in 
the light of the activities and'expans on of the organization known as the 
Council of the Ottoman Debt. Toer» is a concise survey of the economic, 
historical and political circumstances kading up tc the establishment of the 
Council, which pictures the financial <ifficulties of Turkey, resulting from a 
corrupt political system and the con==quent necessity of heavy borrowing 
from the European powers, cHefly England and France. This situation 
coincided with the availability zf large surplus capital produced by the in- 
dustrial revolution, which the westerr states are esger to place in backward 
countries with potential natural -esourzes. The internal and external polit- 
ical events in the twenty years fcllc-ving the Crimean War, precipitated 
Turkey’s bankruptcy and caused th= consequent suspension, in 1875, of 
payments on the numerous foriga eans. The description of these mat- 
ters serves as an introduction. Mr. Blaiscell then succeeds in describing 
with remarkable ability and clarity the activity of she Council from the mo- 
ment cf its establishment in 18€1 ky me Decree of Mouharrem. It was at 
first an organization representirg the interests of foreign bondholders, but 
its competency increased as a result o’ its participation in the various rail- 
road and other public utility concessions. Its character was transformed 
into that of an official body of the Emcopean Powers in consequence of the 
functicns conferred on it in respazt to tLe surplus revenues from the increased 
Turkish tariff, but it was subsecueazby relegated to a very subordinate im- 
portanze by the Treaty of Lausanaz. In conclusion, the imperialistic as- 
pects of financial and economic zxpansion are pointed out. 

Mr. Blaisdell deserves recognition cu two specific counts. First, because ` 
of the clear and interesting way in waich he presents his subject. Com- 
plicated as such a problem is, witk numerous side-issues, he preserves 
throughout the balance by keeping the main issue in the foreground. Sec- 
ond, he should be credited with the car=ful and judicious selection of material 
which heuses. Even asuperficial read.1g of the book makes it evident to the 
reader that this volume is the result of 1 thoroughgoing and minute research 
in all available sources. In a cectair spect Mr. Blaisdell’s book may also 
be considered as a pioneer work. nem=ly, as following the new mode of ap- 
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proach to interrational problems. The author, realizing the interrelation 
of historic, economic, political and other factors, dealt with his tepic in its 
own setting anc in its various aspects inssead of separating it from the 
ground out of waich it grew, and placing it ir. an artificial atmosphere. The 
reparation probem, the inter-allied debts, the Young, Plan and the inter- 
national bank vill bring into prominence many questions similar to that 
which has been presented by Mr. Blaisdell, —and everyone interested in such 
questions will profit by reading a study 30 admirably planned and executed. 
Francis D34K. 

The British- Yecr Book of International Law. Royal Institute of Irterna- 

tional Affairs London: Humpnrey Milford, Oxford University Press. | 

2 vols. 1928, dp. vi, 248; 16s.; 1929, dp. vi, 388, 18s. Indexes. 

The British Year Books of International Law for 1928 and 1929 contain 
articles by distimguished British scholars anc. by a few American scholars on 
subjects pertaicing to international law. The notes are of an editorial 
character on events during the year covered. Various decisions, opinions, 
and awards of nternational tribunals are reviewed and the texts carried, 
notably those o` the Permanent Court of Irternational Justice. The same 
is done with leading cases that have come before national tribuna_s, mainly 
British, althougn occasionally tke decision of an American court is brought 
in as well. 

Brief reviews of approximate_y twenty books on international law and 
international reBtions may be found toward the end of each volumes. There 
is a consideratle bibliography ard a summary of current international 
events. There is also a brief summary of general international agreements. 
Both volumes contain helpful indexes. The one for 1929 has in addition a 
general index Hr all of the valumes issued during the previous ten-year 
period. Í 

Among the leading articles in the volume for 1928 occurs Sir John Fischer 
Williams’ “International Law and th2 Property of Aliens.” This is in 
reply to an article published in the Year Book for 1925 by Mr. Fachiri. 
In the volume for 1929, Mr. Fachiri gives his counter-reply on the same 
subject. Professor A. Pearce Higgins writes on “The Treatment cf Mails in 
Time of War.” Professor J. L. Brierly has an article on “The Theory of 
Implied State Complicity in Insernational Claims,” based largely upon the 

_ case of Byron Everett Janes before the General Claims Commission between 
the United Sta-es and Mexico. 

“The Value of the Right of Capture at Sea in Time of War” is written 
by Vice-Admirs] Sir Herbert Rickmond. The article constitutes a criticism 
of two volumes written by Jaccu2s Dumas, Volume I, Les Aspects economi- 
ques du Droit Je Prise avant la Guerre Mondiale; Volume II, Les Aspects 
economiques du Droit de Prise apres le Guerre Mondiale. Dr. Arnold D. 
McNair gives an exposition on the subject of British treaties involving 
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legislation. He finds that this is trie of extrad-tion treaties, g 
privileges of exterritoriality in Great Br tain, treaties involving- ce; 
territory, and of treaties regulating belligerent action. 

Among the leading articles in the Yea: Bcok for 1929, one is con 
by Sir Cecil J. B. Hurst on “Dip_cmatic Immunities—Modern 1 
ments.” The case of Engelke v. M-isma:n, decided by the House c 
July 18, 1928, is taken as the texs. Siz John Fischer Williams : 
comparison of ‘‘The Pan-American an1 League of Nations Tre 
Arbitration and Conciliation.” Sir Sk-nrer Turner, late Judge of th: 
Supreme Court for China, writes on “‘Ext-aterritoriality in China.” 
W. Keeton gives an exposition of the ‘TLoctrine of Rebus Sic Stant 
connection with the revision clause in certain Chinese treaties. 

Dr. H. Lauterpacht, Assistant Lecturer in International Law 
London School of Economics, writes cn * Decisions of Municipal C 
a Source of International Law.” “The Place of Commissions of 
and Conciliation Treaties in the P2acful Settlement of Inter 
Disputes” is described by Charles Cheney Hyce. Norman B 
Attorney-General of the Governrnent of Palestine, describes new | 
ments of international law in conne3tien with the British man 
Palestine. _ 

American students will find the British Year Books of Internatio 
of ccnsiderable value. Many will find taer. useful within arm’s 1 
their own shelves. Certain it is {tet :ollege libraries and mos 
libraries should have them available for rzady reference. 

l CHARLES E. 


Le Code de Droit international prisé et tı iziéme Conférence Panam 
By Antonio Sanchez de Bustamante y Sven. Translated from tl 
ish! by Paul Goulé. Paris: Recueil Grey, 1929. pp. iv, 226. Fi 
The distinguished author of this little b »0k, who also was the chie 

of the “Bustamante Code” for a coa-m tee. of the American Ins 

International Law, by which it was paseed on to the officials of 

American Union, to the International Commission of Jurists, anc 

Sixth Pan-American Conference, sticks zlosely to his subject. : 

done at the conference in Havana in 132€ is mentioned save the co 

tions there given to the code. The autLorzives the historical develo; 
private international law in Latin Areria, the full text of the Bus 

Code and a résumé or exposition of the sa_ne, the debates on it in tl 

Commission at Havana and sb the full ccnference, a report on the 

by M. Eduardo Espinola, and the reservations and declarations £ 

from all of which it appears that there are 1 number of cross currents 
to make up the opposition to the compzor-ise code. The four or fix 


1 El Codigo de Derecho Internacionai Privado y l= Sexta Conferencia Panamericana, 
Imprenta Avisador Comercial, 1929. pp. 258. Index. 
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which remain loyal to the Montevideo treaties find it dificult to give up the 
principle of domicile there adopted to detezmine the status and personal 
rights of individaals, and to accept even slight applications of the European 
principle of nationality or personelity of tha law. They cling to jus soli. 
Some states havs adopted the principles of The Hague on bills of exchange 
and checks; one, Nicaragua, the principles o? the Canon Law; and they op- 
pose change. There are numerous cbjections to new rules as to marriage and 
divorce, business corporations, war ships, and air planes, 

‘The compromise code says, Article 7, “Each contracting state shall 
apply as person=l law that of the domicile or that of the nationality or that 
which its domestic legislation may have prescribed, or may hereafter pre- 
scribe.” Article 9 says “Each contraczing party shall apply its own law 
for the determination of the nationalisy of origin of any individual or 
juristic person aad of its acquisition, loss and recuperation thereafter, either 
within or withott its territory, whenever on of the nationalities in contro- 
versy is that of -he said state. In all other cases the provisions estaklished 
in the remaining articles of this chapter shall apply.” There are other com- 
promises in the 2ode. ‘ 

‘Dr. Bustamante reaches the conclusion that only eight reservations, by 
five states, are _ogically well foinded. Ten, out of twenty states voting, 
made no reservetions. The Pan American Union, under date of December 
3, 1929, in a psivate communication, ceclares that Cuba, Bolivia, Brazil, 
Dominican Republic, Guatemala, Panama, Feru, and Haiti have ratified the 
code, which, therefore, must now be in force as between these states (Article 
4 of the conven-ion). 

Throughout tne debates and the reparts at Havana there were many re- 
markable persoral tributes to Dr. Bustamante for his achievement. 

Emerson D. FITE, 


a2 The Way of Pecse. Essays and Addresses by Viscount Cecu, New York: 
` John Day, 1229. pp. x, 256. $3.00. 


These essays and addresses were published or delivered in the years 
1923-1928. Al relate to international peac2, even the one on the operation 
of the Party System in government. Init and some others the author shows 
that, at home, government by parties tends to prevent revolution as a 
substitute for tae peaceful evolution of political change. In foreign rela- 
tions also, a decp sense of party responsibility to a sober national as well as 
international judgment is a powerful deterzent to unjustifiable making of 
war. But the seople must be able to saddle responsibility upon a Cefinite 
group represent.ng a dominant political party. ` This is increasingly difficult 
with a multiplbity of parties, none of which either represents a national 
majority or can command a majority in the parliament. Government 
must be by a ccalition of minorities which Las réceived no definite mandate 
from the people. Measures tend to be decided not so'much on their merits 
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as by a process of barter between tte leaders.. With its ill-defined and 
easily camouflagec responsibility suca a government may, as some states 
have found, be one that can be change+l only by revolution. Itis not likely 
to be the safest one to trust with the sue of peace or war. 

Lord Cecil, naturally enough in vizw of his part in its creation, closely 
connects the maintenance of internsticaal peace with the League of Nations. 
The central idea of the League, he thinks, is coöperation; and coöperation, 
as a means of progress, is as old as civilization itself. In fact, coöperation 
alone civilized man, and its first real 2vid2nce was the-substitution of law 
for force in his individual relations. 4nd his civilization from its beginning 
has been marked by an only partiaty successful struggle to subject the 
relations of his States to the same restraint. It is a curious fact, not easy 
to understand, that these aggregatioms of civilizec individuals still follow, 
at times, methods of barbarism that their ancestors began to abandon with 
the Stone Age. By coöperation he xreans the orderly action of the family 
of nations, under accepted rules, tc asure the rights of each as against all 
others and the rights of the family es czainst any member of it. And in his 
discussion of Nationalism and Interrztionalism hə makes little difference 
between the latter and coöperation. <n fact, coöperation may be brought 
about by peaceful influences often a: effective as any act of compulsion. 
In this sense internationalism—or, icternational codperation—is nothing 
more than the influence of a general s=ntiment of the civilized world on the ` 
policies and actions of individual state. Nationalism and internationalism 
of this sort can exist together to the acrantage of each. He points out that 
a recognition of the interdependence o` nations gives the keynote of interna- 
tional life of Europe and of Great Britzin as a part of it. We in the United 
States are not a part of Europe bui of a greater organism,—the world. 
Such a recognition on our part of our ~elations with the world must be the 
keynote of any sane international polity for us. The safety of nations, like 
that of individuals, depends on closer not looser relations: 

‘The author says that he is not a fanetical supporter of the League and its 

ovenant in all details. He thinks tzat some changes may well be made. 
We cannot find this strange when we compare our Constitution of today 
with that of 1787. Growth with caacwe is the law of life. He holds that 
the League exists to make effective the ~ill of the peozles of the world to peace. 
Without thet will there is no raison c être for the League. The long con- 
tinuance of competitive armaments wI evidence tke absence of such a will. 
Therefore he thinks that without a proper limitation of armaments the 
League cannot long exist. It will interest Americans to note that he inter- 
prets Article 16 of the Covenant as e:ving each member of the League to 
decide for itself whether a casus foecer’: has arisen under that article and to 
act accordingly. . 

Lord Cecil points out the fact thai modern war intensifies the spirit of 
change that always exists, producing suddenly and with revolutionary 
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violence, great political and social changes. And these may not repzesent 
the intelligent opinion of the people, resulting as they sometimes do, from 
an unthinking conviction of ths inefficiency of any form of government 
that they have yet tried. Ii the only one Left untried is. a bad one, their 
feeling of hopeless despair leads them to try that one. But the instructive 
fact is that these changes, whether fcr good or bad, were the results of ideas 
slowly forming n the minds of some of the people in time of peace. It is 
the spirit of vio ence engendered by war that sweeps even thinking men off 
their feet. Could peace have been maintainad, the good results would have 
come by evolution, more slowly but at vast_y less material and moral cost, 
and the bad world not have resulted from revolution. 

In discussing the obligation of the League to secure, if possible, a general 
reduction and limitation of armament, and with special reference to failures 
since 1923 to agcee on limitations of naval armaments, he says that the task 
is very intricate and difficuli. He answers his own question “What is its 
main difficulty?” by saying that it is in agreeing on a way by whick “ dis- 
armament can >e made palatable to nationalism.” This answer begs the 
question. The real answer is founc in a curious national psychology. In 
the days of unr2stricted competition all nat-ons took for granted tat there 
could be no gen2ral equality in sea-power; that so long as one was richer and 
with more widely extended interests than any other, it would maintain the 
most powerful savy. Before the idea of limitation occurred to any one as a 
possibly practicable measure, no state, however nationalistic and however 
much it might dislike to have another more powerful than itself, questioned 
the rightfulnes: of this. But no sooner does a general conference of the 
nétions which kave any interests on the sea meet to agree upon a limitation 
than there bec»mes evident a determination to reduce the disparity which 
they previously admitted to be inevitable, to the minimum; possibly with 
the hope under it all of securing a general equality. 

We might as well go the limit in recogniz-ng this feeling as being the only 
way to secure . general and cordial agreement, the only way to make dis- 
armament or imitation “palatable to tke spirit of nationalism.’ For 
example: let the United States and Great Britain accept as the standard of 
naval strength the maximum force that is demanded by either of them. 
Then let all Powers that desire *t build up t this strength but not ex2eed it. 
In theory this might lead to universal equality. But it is not probable. 
Any state which found the cosi too great would accept its disparity under 
an equal limitition of maximum strength just as it did without question 
under unrestricted competition. But in accepting it, its spirit of nationalism 
would not be oTended. So long as the belief persists in the more than pos- 
sibility of future war, so long will it be difficult to secure an agreement, 
or long maintenance of it if made, on a further limitation that does not 
placate the feeling of nationalism by allowing each state to approach, as 
nearly as it pleases and can, to a maximum limit that binds them al. 

Tasker H. Exiss. 
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The Practice and Procedure of Interrational Corferences. By Frederick 
Sherwood Dunn. Baltimore: The cobns Se Press, 1929. pp. xiy, 
229. Index. $2.50. 

The Public International Conference, I s Function, Organization, and Proce- 
dure. By Norman L. Hill. Stanford University: Stanford University 
Press, 1929. pp. xi, 267. Appendices end index. $3.00. 

We have long Zelt the neec for some 2d2cuate monograph study or studies 
of the institution of the international conference in all its various aspects. 
With the appearance of thesz'two-:sma_1l wolumes by Dr. Dunn and Dr. Hill 
an auspicious beginning has been made ia that direction. 

Dr. Dunn’s work consists of certain lectures delivered at the Johns Hop- 
kins University in the Spring af 1923, somewhat amplified and revised. 
Beginning with several general analys3s of salient aspects of international 
conferences—the conference method, factors determining procedure, types of 
conferences—the author turns to an extended historical review of interna- 
tional conferences, which constituces tke bulk of the book, but in the course 
of which many aspects of the insernational conference apart: from the his- 
torical are discussed, and concludes wita £ general summary on such matters 
as the initiation of a conference, memtership, agenda, records, and results. 
The treatment accorded the questions discussed is always intelligent and 
helpful. No pretense is made toward exhaustive treatment; indeed the 
volume concerns itself almost entirely, as its title indicates, with procedure 
rather than with more fundamental sues, such as function and value, 
although these points are not entirely neglected. As a general introdnotion 
the book is admirable. 

The general situation with respect to NE NR in international confer- 
ences may be stated in the words of tke author: “. . . no existing agency 
has the power to lay down rules of procedure . .-. ‘of conferences in general” 
(p. 17). Each conference may make its cwn. But most conferences adopt 
only very scanty rules of procedure. What, then, o? the place of those rules 
.of parliamentary procedure made familmr to Americans by General Robert? 
Dr. Dunn refers to these rules as ‘‘the ordinary rules of parliamentary 
practice” (pp. 96, 182; reviewer's italics), and “the customary forms etc.” 
(p. 218, fin), but he does not consider specifically the question whether such 
‘rules possess any status under international law, except to deny generally. 
the existence of any customary body o? conference procedure (p. 18); per- 
haps this problem might have further eusideration. ; 

In other passages Dr. Dunn discusses the probem of unanimity.. He 
accepts the view that the rule is deduced in men’s minds from the doctrine 
of sovereignty and from practice. He tien disputes the necessity of the first 
inference, rightly pointing out that by pricr or original agreement a state 
may consent to majority voting withoct loss of independence or equality, 
and also points ou; that in practice unenimity is no longer universal in 
conference procedure. But he does nct, it appears to the reviewer, give 
sufficient: attention to the sheer unwillinznass of the nations, in view of their 
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inequalities and dissimilarities, to eccept general regulation of their relations 
by general methods, by methods which assure general powers and interests 
among all states, i.e., by majority votes. He certainly underestimates 
(p: 128) these in= qualities and dissimilarities -n what he calls “non-political” 
activities; at the conference stage, where matters of policy are being decided, 
whether in economic, scientific, or social metters, there are no “non-polit- 
ical” activities. The volume is, nevertheless, a very welcome addition to 
the library of insernational organization. 

Dr. Hill attencpts a more thorcugh treatment of international conferences, 
and on the whcle he succeeds in his enterprise. Detailed documentation, 
occasional statissical treatment, and analysis pressed deeply into the obscur- ` 
ities of the prokem, mark the book. The author presents a brief historical 
survey of interrational conferences at the keginning, and follows this with 
chapters on th: composition af conferences, preliminaries, organization, 
procedure, peace conferences, Lezgue conferences, permanent conferences, 
private -confereaces, problems, limitations, and the future. Appendices 
contain statistizs on past conferences and specimen invitations, agenda, 
and rules of procedure from The Hague, Washington, Geneva, and other 
gatherings. . Rix , 

In one conne-tion it seems to tae reviewer that Dr. Hill is guilty of con- 
fused thinking. Thus he presents (p. 118) the Council of the League as a 
conference. . He leter objects that.conferences are unsuited to the handling 
of acute internetional disputes because of their slowness of action (p. 209) 
and their political character: whereas “tie settlement of international 
disputes is primarily a judicial function” (p 211). He also objects (p. 222) 
to the use of corferences for invoking sanctians, though he sees little prospect 
of change in ths matter. Is it not the fact rather, that the settlement of 
acute internaticnal disputes is most frequeatly not a judicial function but 
an executive or administrative function, and that the invocation of sanctions 
is similarly not a legislative but an administrative action, that the Council 
of the League when acting to settle disputes or invoke sanctions must be 
regarded not as a conference but as an administrative commission (of con- 
ciliation) or an executive body? 

Both Dr. Dinr and Dr. Hill indulge in rather highly propagandist ad- 
vocacy of certain steps in the revision of conference practice, both from an 
internationalist viewpoint. This is to be expected, and is desirable, but it is 
dangerous in v-ew of the conditioning circimstances which make interna- 
tional-conferenze what it is. 

PITMAN B. POTTER. 


La Propriété Scientifique ou le Droit du Savent sur V Exploitation Économique 
de sa Décowrrte. Paris: Inszitut International de Coopération Intellec- 
tuelle, 1929. pp. viii, 265. Fr. 18. 

This volume brings together three reports presented by the International 

Institute of Intellectual Coöperstion to the Subcommittee of Intellectual 
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Rights of the League of Nations in 1923, 1€27,and 1928. They are followed 
by an appendix containing three succes; ve <rafts of -nternational ecnvention 
on scientific property and two resoluticns 1f the Ccmmittee on Intellectual 
Coéperation and the Council of the L2ague. These reports were prepared 
by M. Raymond Weiss, Chief of the Lega. Section of the Institute. They 
are admirable in their lucidity of thoughs, c_arity of expression and thorough- 
nese of exposition. 

The first report deals with the rezulte of the preparatory irquiry in 
industrial circles undertaken by the Ins#itus3 in 1926 with respect to Senator 
Ruffini’s plan on scientitic property! What results from the reading of 
these first 100 pages is the first reactic. tc the idea of recognition of scien- 
tists’ rights in their discoveries which is Sor the first time presented to manu- 
facturers using practical applications -f sch disccveries. Naturally, the 
objections raised are several and the relie to precise questions few. The 
inquiry centered around a small numter o? leaders of industries in a small 
number of countries. 

The results and conclusions of a seccmd cad more extensive investigation 
undertaken by the Institute in the latt=r part of 1926 and in 1927 form the 
subject of the second report. It constitutes the mest important part of the 
volume. The evolution of the problera. «f szientific property, the opinions of 
governments, manufacturers, and scisn>sts and an exposition of the various 
elements of the solution of the sroblerz of recognition of this new kind of 
property are presented. What seems ccriozs when the objections of manu- 
facturers and of writers or publicists are zonaidered is that the former look at 
the question of scientific property fromm a juristic point of view, whereas 
writers are preoccupied by the practica. implications of the solutions 
proposed. 

The third report deals with bills insrcduc2d in France and Spain and with 
the study made of the question of scientific =roperty in various societies and 
congresses. The reviewer is unable tc coreur in the view of the reporter 
(pp. vii and 245) that the questions of epplication of the principle of protec- 
tion of scientific property remaining cul; su>ject to further examination, the 
idea, of an international convention my meet witk success. He believes 
that thought is not yet crystallized in meny countries. The work, Lowever, 
done by the Institute of Intellectual Cosseration may stir up interest in this 
important subject in the variovs ccour-ries and help crystallize thought. 
The plan of an international convertien would be premature. The legal 
profession in the United States has well-rigk ignored up to now the question 
of scientific property. This volume shc-ild be useful in acquainting it with 


this important problem, 
STEPHEN P. Lapas. 


1See on this plan and on the efforts, in general, fa international protection of scientific 
property, an article in this Journat, Vol. 28, p. 552. 
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The Politics of Peace. By Charles E. Mart-n. Stanford University Press, 

1929. pp. xx 458. Index. $4.00. 

The table of zontents of this book would lead its reader to assume that 
it is just another of the multitucinous treztises descriptive of recent and 
current international relations. But its tite and preface incite to further 
search. for something new and important. It would indeed be of genuine ` 
service in this tzarsition period to assist the world to substitute a “politics 
of peace” for that “politics of war” which the writings of Macchiavelli and 
Von Treitschke nade almost as familiar and orthodox in the world of thought 
as has been the resort to war in the world of action. Professor Martin essays 
this task by defining, and illustrating from a restatement of current interna- 
tional relations, two of the principles which constitute and control the politics 
of peace. There are “constitutionalism’ and the interdependence of all 
nations, all industries, and all sciences. To constitutionalism is devoted 
by far the majer portion of his book; but interdependence is its constant 
refrain. , 

The federal type of governmen:, as ilustrated in the United States, and 
the ministerial and imperial types, as illustrated by the British and French 
empires, are defined in Part I (66 pagesi. Individualism, collectivism, 
nationalism, imperialism and militarism (wth syndicalism, guild sccialism, 
Bolshevism, Fascism and the mandate system as variants) are discussed in - 
Part II (818 peges). Part III (€5 pages) points the moral of the book to 
the “new functions of the state” as shown in agriculture, labor, crirne and 
punishment, charity, education and internationalism. 

The material assembled in these pages is of far-reaching origin and char- 
acter, and canrot fail to be of much interest and value to those who read 
between the lin2s the political lessons which the past has bequeathed to the 
‘present. Not so much the philosophy or ethic of human conduct, national 
and interratioral, is expounded by the author; but rather the practical aim 
has been sough of pointing out “the next steps” which he thinks should be 
taken. These are summed up under sixte2n heads in the last four pages, 
and are defend:d, not as the proposals of an idle dreamer, but as realizable 
ideals. WILLIAM I. HULL. 


1929. 2vols Vol.-1, Publie International Law in Peace, pp. 620; Vol. 2, 

Internationa. Conflicts and Disputes, pp. 824. Price $14. 

It is gratifying that the work on public international law published by 
Prof. Seferiade, of the University of Athens, came in time to meet the 
increased interest in international law in Greece after the war. The work is 
the only one œ “his subject published in Greek in the last eighty years. 
Pref. Seferiade:, who is already known amcng students of international law 
for his previous contributions on the exchange of Greco-Turkish populations, 
the Greek priz2 courts, etc., gives to us in his new work an account very 


fish of Pubec International Law. Ey Professor St. Seferiades. Athens: 
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' lucidly written of many important que-.tins of international law, a careful 
study of the new conceptions o? the po=--var era, and an accurate and clear 
analysis of the organization, jucisdictiox. end procedure of the great interna- 
tions] institutions of our time. 

The first volume is entirely devoted tc the study of public eee | 
law in time of peace. The author, a*tec dzaling primarily with the historical 
development of internaticnal law, ertecs nto the study of persons and sub- 
jects of international law. All existing and recognized types and- forms of 
politics and persons of public internatimel law are described, as well as the- 
novelties created under Art. 22 of the Covenant of tie League of Nations as 
regards the mandatory system and under zhe Treaty of Versailles as regards 
to the Free City of Danzig. Prof. Sef2-i:.des, in his criticism of the theory 
of sovereignty, examines the whale pr-b-em historically and submits that 
the term, “sovereignty,” which seerns ~o have appeared for the- first time 
during the feudal period and was used a -he relations of different monarchs 
and nobles of that age, cannot hav2 11e same meaning in modern. times. 
The author produces strong arguments t= convince the reader that, “ sov- 
ereignty is something quite, contrary to Jb present position of states, mem- 
bers of the international community.” Ix the authcr’s opinion, the right of 
self-preservation remains the only scur= bf all the existing rights of states, 
and not the right of sovereignty, as nas b-en taught by many, and perhaps: 
by all the writers of international law e“ the pre-waz period. 

The second volume is occupied by tke study cf pacific settlement of 
international disputes and the gen2re] nile concerning war on land and-sea. 
Prof. Seferiades not only gives a genera sketch of the efforts and methods of 
solving international disputes by pac-ic means, but, realizing the great 
importance of pacific methods im the pxst-war worlc, he deals in detail and 
gives to the reader the cppcrtunity t= Lave before him a clear and full 
knowledge of the present position cf zae efforts made to replace war by 
peaceful means and the machinery of prosedure under the Covenant of the. 
League of. Nations and in the Permarsns Court of International Justice, 
whose judgments are fully explained an-I analyzed. The.author is not satis- 
fied with the present status and the syst=n of administration of international 
justice and asks for a better and mor2 complete system by which the pacific. 
settlement: of international disputes wo 1c be obligasory in every case. 

The last part of the second volume is drvoted to the study of the laws of 
war. Prof. Seferiades lays strese cn she rcles and practice of maritime war, 
especially in the light of the exper‘ence za ned during the World War. He 
discusses contraband, visit and search, ~h- law of prize and prize jurispru- 
dence in the principal belligerent states. He also examines the question of 
the freedom of the seas, and the submerme war is treated with the same 
lucidity as the other parts of sea war. Fra. Seferiad2s undertakes a general 
survey of post-war problems, espezially pi the reparation problem from its, 
legal point of view. i 
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In this brief review we cannot deal with the numerous merits cf this 
valuable work. It will take high rank among the books deserving of inter- 
national interes“, and undoubtedly will stand for a long series of years as 
the standard Geek authority on international problems, and cannot be 
neglected by anv serious student of international law. 

AcCHILLES EMILIANIDES 


War as an Instrument of National Policy and its Renunciation in the Pact of 
Paris. By Jimes T. Shotwell. New York: Harcourt, Brace and Co., 
1929. pp. x, 310. Index. 


This book is written on the assumption that the Pact of Paris is one of the 
great outstanding documents of human history,—an assumption which 
international ju-ists and students of international relations are by ro means 
ready to accept It sets forth in an illuminating way the steps leading up 
to the- signing o` the Pact and its bearing on the Covenant of the League of 
Nations and the Locarno treaties. 

While Profescor Shotwell recognizes that “mere renunciation of war is not 
enough to rid the world of it,” the general effect of his book and cf such 
exaggerated staserments as that of President Coolidge, that the Pact of Paris 
“promises more for the peace of the world than any other agreement ever 
negotiated amoag nations,” is to lull the people of the United States and of 
other countries into a sense of false security. Many of them think that war 
has been abolisied, and there is already a marked subsidence of interest in 
arbitration and other practical methods of avoiding war. 

By way of ilListration, take the Pan-American Arbitration Treaty signed 
at Washington last January. The public and even the authors ard pro- 
moters of the Pact of Paris apvear to be utterly indifferent as to its fate. 
And yet this Pan-American treaty supplements the Pact of Paris and 
affcrds the firs: real test of our good faith. In adopting the principle of 
obligatory arbitration it goes further than any other treaty ever signed by the 
United States. Ii sets up the machinery for making the renunciation of war 
effective in this hemisphere. And yet the public takes absolutely no interest 
in it because it is a practical step in the direction of peace and not a magnifi- 
cent gesture liks the renunciaticn of war. While the authors and promoters 
of the Pact of Paris are exchanging mutual felicitations on their achieve- 
ment, the Par-American treaty slumbers in the archives of the Senate 
Committee on Foreign Relations. The futility of the Pact of Paris is 
illustrated by she present crisis in Manchuria. China and Russia, both 
signatories of the Pact, are waging undeclared war, but there is no agency 
or machinery zor determining whether either party or both parties have 
violated their solemn pledges so recently given. 

Professor Shotwell minimizes the reservations of the Pact of Paris. In 
fact ‘he denies tnat there are any reservations except the right of self-defense. 
In view of the statement of the Senate Committee on Foreign Relations that 
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“The United States regards the Monee Doctrine as a part of its national 
security and defense,” it is evident that the Pact o? Paris does not apply to 
any action that the United Stases may take in Latin America against a 
European Power. In view of Mr. Chamberlain’s note of May 19, 1928, it is 
generally admitted that the Pact doe not apply io Egypt and to certain 
undefined areas in the East which Gæat Britain considers essential to the 
defense of its empire. Furthermore, the treaty does not apply to govern- 
ments from which recognition kas keez withheld or withdrawn. 

In looking back over the course of american history, it may be asserted 
without fear of refutation that had we xgned a Kellcgg Pact at our. birth as a 
nation, it would not have stocd-in the way of any national policy that we 
have carried out in the past. Even the Mex.can War would have been per- 
missible under the terms of the Pect, for President Polk declared that 
American blood had been shed on American soil. Unless, therefore, the 
Pact-of Paris is carried out in good ‘1ith by the ratification of the Pan- 
American Arbitration Treaty anc othe? practical agreements for the settle- 
ment of international disputes. it wil remein what it is ‘today,—a_ mere 


declaration of pious intention. wae 
Jonn H. LATANÉ. 


Survey of International Afairs, 1627. New York: Oxford University Press, 

1929. pp. viii, 614, $8.50. Maps. Index. 

The first volume in this series of sur~2ys of international affairs éaitainad 
the significant events of 1920-23. Sin then there has been one volume for 
each year, with the exception of 1925, when an exhaustive study of- The 
Islamic World since the Peace Conference made necessary a second volume, in 
addition to a “Supplement” giving a cxronology of international events and 
treaties from January 1, 1920, to December 31, 1925. 

The present survey for the year 1927 recensly off che press, is divided into 
four parts. Part I (pp. 1-82) deals with “Security and Disarmament.” 
After an introductory statement ix fection 1, there is: the work of the 
League of' Nations Preparatory Commission (Sectior IT), the naval question 
from the termination ofthe Washingto2 Conf2rénce on the 6th of February, 
1922, to the opening of the Three-Pow2: Cenference at Geneva on the 20th 
of June, 1927 (Section III), the Three-Power Naval Conference of Geneva 
(20th June-4th August, 1927) (Section IV). 

In Part II (pp. 83-321) is giver. a survey of important events i in Europe. 
For the sake of clearness it has the jive following subdivisions: North- 
Western Europe, South-Western Europe, South-Eastern Europe, ‘North- 
Eastern Europe; Europe and tae U.S S. R. The last subdivision, which 
makes stimulating reading, studies for he years 1925, 1926, 1927 the rela- 
tionships of the Union of Soviet Sociakst Republics with England, France, 
Italy, Germany, the League of Nations and Switzerland. 

Part III is devoted to Ching, taking up the Chinese Civil War and the 
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relations between the Chinese and foreigners. Of particular interest is 
Section II which outlines the internal dissensions in the Kuomintang Party. 
Even more interasting is Section ITI, an examination of the decline and fall 
of the powerful influence of the Russian Communists in the Chinese Na- 
tionalist cause, £s the Chinese leaders came to resent increasingly the tute- 
lage of their Ru:sian mentors. 

' To Americans perhaps the greatest appeal of this comprehensive volume 
is in Part IV, which treats of the American Continent during 1926-27, 
through the Sicth International Conference of American States held at 
Havana January 16 to February 20, 1628. Here is found a dispassionate 
view of our relasions with Mexico, Nicaragua, and the other Pan-American 
neighbors. The situation in Nicaragua is studied through April, 1928, 
when Senator Baine introduced an amendment to the Naval Appropriation 
Bill criticizing she administration’s policy in Nicaragua. The eccnomic 
background of ..merican intervention ir. Nicaragua is discussed frankly but 
without bias. This section alone would make the volume valuable to the 
American who taively believes that the United States intervened in Nicara- 
gua simply beceuse of the invitation of the President of that Latin American 
Republic. 

At the end ofthe volume are some of the more important treaties ratified 
by various couxtries during 1927. There are also several significant maps. 
One is a map cf China illustrasing the geography in 1926 from the “ par- 
ticular standpcint of international relations”; another shows the Man-. 
churian railroads, and a third map pictures the city of Shanghai. 

This 1927 Strvey of International Affairs is interesting from beginning to 
end. The reacer is not bewildered with a mass of unnecessary detail. The 
volume has de«ided literary merit, doubtless due in part to the fast that 
Arnold Toynbee, the author, was a distinguished classical scholar before 
taking up his presant work as Research Professor of International History in 
the University of London and Director of Studies in the Royal Institute of 
International Affairs. In this survey the specialist in political science and 
international lew will find a scholarly treatment of the material studied; the 
lay reader will find complex international situations treated in a readable 
manner. 

At the beginning of the volume the author quotes the words: “ And if the 
blind lead the, blind both shall fall into the ditch.” In the preparation of 
‘this review, ths following questions have come repeatedly to the reviewer: 
Would it not t= well for educaticnal authorities in all countries to put such 
an annual sur~ey as this in the hands of all teachers, regardless of their 
special field of study, in order that a better understanding of world events 
might be brouzht about? Would not this better understanding result in 
more harmonicus international relations? 

CLARENCE RICHARD JOHNSON. 
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Iconographie. van Hugo Grotius. B> Dr. E. A. Van. Beresteyn.- The. - 
. Hague: Martinus Nijhoff, 1929. pz vi, 135. Glid. 6. 


This work is another important br-product of she tercentenary in- i925 
of the publication of the De Jure BAE ac Pacis of Grotius. In that year; 
the Royal: Academy of Sciences of the Netherlands created a commission to 
prepare an iconography of Grotius anc. Dr. Van Beresteyn was putin active 
charge of the work. The volume now appearing is a signal contribution to. 

-Grotiana, the result of prolonged seare1 for and cazeful study of all known 
portraits, including prints, for-which daims have baen made that they are - 
likenesses of the Father of-International Law. Of these, sixteen may: be said 
to be authentic, although in some-inst=nces the originals have disappeared 
and copies, either in oil or as prints, hare been preserved. The best known". 
is the Mierevelt portrait of 1631, of thich there sre several replicas and 
copies. The present volume reproduces the more important portraits : by. 
photogravure process; the less importa, including reproductions of prints, 
by photo-engraving. ` Each portrait, a_-hentic, doubtful, or clearly spurious | 
(more than two hundred in all}, is carefully described and indications are 
given of its provenience and present kcation.. Of the sixteen: apparently” 
authentic portraits, the earliest is that Œ Grotius at the age of four and one- 
half years and the latest shows him in his sixtieth year. In many respects. 
that having the greatest charm is th= portrait of Ravesteyn of 1613, a 
replica of which is in the Library of the University of Leyden. The quaint 
portrait of 1587, here reproduced, is tke only one which depicts, Grotius at 
play. In the next, that of 1599, Grotiu= has discarded toys for the cherished 
portrait-medal of Henry IV. Were tha JOJRNAL of another character, the. 
picture of Grotius with his toys might bə made the occasion for an excursus , 
upon the vexed question of the Dutch ozgin of the Royal and Scottish game, a 
for Grotius is here depicted witk a Kolf in his hand: 

_ Dr. Van Beresteyn has given us a gallery in which we may, follow, at Teast 

n n part, the injunction of Grotius’s friezd Heinsius; . 
Talem oculis, telem ore tlit se maximus Hugo. 
Instar crede hominis, cet2ra crede Dei 7 

One criticism might be made as to th= book’s make-up, It could be used., 
more easily had the description of eac= portrait cited the reproduction in | 
this volume by the proper plate number. The error made in the description i 
of the Mierevelt of 1632 (p. 37) illustrates the difficulty. l 

f J. 8. REEVES, 

: - BOOK NITES : Em 
The Pragmatic Revoli in Politics. By wY. Elliott. New York: The Mac- 

millan Co., 1928. pp. xvii, 540. E 

This study of contemporary political thought isa “presentation of the 
modern tendency. away from she domiz-ance of rationalism in politics” the 

aim of which, according to the author, = “to run a thread of unity through. 
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the chief modern theories and experiments which are in revolt against politi- 
cal rationalism.” The central problem of the study is the “attack now tak- 
ing formidable skape in practice as well asin theory, over a great- part of 
Europe, against the constitutional and democratie state.” 
- In his effort to-interpret the significance of pragmatic tendencies. in Ae 
ical thought, the author has succeeded in giving us a treatise that is at once. 
penetrating in ite analysis and lucid in ita exposition.. It is not easy to orient 
the various systems of political thought in the general scheme of post-war 
` constitutionalism, but the author has accomplished his purpose in an ad- 
mirable manner;the treatment of Mussolini’s program is particularly- good: 
“Fascism,” he daclares, “represents the last stand of the theory. of theab- 
solute sovereignty of-the nation-state” and a “revival of Machiavelli in all 
his saturnine vievs.” In this volume we have the-views of Sorel, the. polities- 
of-Laski,.the jur.stic conceptions of Duguit, Pound. and Holmes and an in- 
terpretation. of .~hat the author.calls the “co-orgaric theory. of the state.” 
While a bibliography is.omitted, the text itself is well documented ard the 
views of the varinus-philosophers are ably presented. The treatise is a valu- 
able contributior to the literature of sontemporary political thought. 

- . ioe ss CHARLES WEST.. 


La Gunin des Sinorités a la C onjérence de la Paix de 1919-1 920 et Paction, 
Juive en fareu- de la Protection Internationale des Minorités. Par Nathan 
Feinberg. Publié par le Conseil pour lës Droizs des Minorités Juives 
_ (Comité des Télégations Juives). Paris: Rousseau & Cie, 1929. pp. 167. 


“This brochure i is the most Getailed account of the origin of the treaties 
for the protection of: ‘minorities which has yet appeared. It accurately 
emphasizes the -act that those treaties were largely due to the activities of’ 
the Comité des Délégations Juivzs auprès de la Conférence de la Paix, of which. 
Judge Julian W- Mack, the late Louis Marshall, and Nahum Sokolow were 
successively the heads. Their prepesed text and memorandum; of May 10; - 
1919, are intimetely described i in their origins, and the author then follows 
the treaties to cempletion by a. detailed account of she development of their 
texts. This detailed examination involves an anslysis of the significance 
of" the changes , cf language made. Dr. Feinberg is uniformly sound in this, 

‘legal commenta-y. He has made a crecitable contribution to the literature 
on the protecticn of racial, linguistic, and religious minorities. : l 
. ' Denys P. Myers. 


Digest of Cases Decided in British Prize.Courts, August, 1914—November, 
1927.. Compzlea for H. M. Procurator-General and Treasury Solicitor. By. l 
Hubert Hull; London: H. M. Stationery Office, 1927. (Obtiainable at 

- The British Library of iments 5 East 45th St., New York), 
pp. xxxvii, 136. EF 1s. Od. 

Students ‘of prize law will find this Digest an invaluable ‘index to the 

- various official and unofficial reports of cases decided in the British ‘prize 
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courts during the World War. Poor adexing was the most irritasix 
of such collections as Trehern’s Britist and Colonial Prize Cases and 
volume Lloyd’s Reports of Prize Cases. The Digest is a thorough a 
prehensive piece of work based where possible on transcripts of zh 
shorthand writer’s notes obtained for the use of H. M. Procurator. 
and Treasury Solicitor, on oficial Law Reports, on prints of colonial « 
received through the Colonial, Fareiz= and India Offices, and suppl 
with the Lew Journal, Law Timzs auld Times Law Reports. The 
matter of the decisions is classified im 43 sections ranging through 
band, enemy property, evidence, juxsdiction, practice and proc 
prize courts, and retaliation, to visit and search. Tables of cases 
30 pages cite the cases to all of the of cial and unofficial reports mi 
above in which they are recorded. 

Hersert W. B) 


Répertoire des Brevets d’ Invention en D'-ot International Privé. By 
Plaisant and Fernand-Jacq. 2nded. Paris: Recueil Sirey, 1929. 


The authors of shis repersory are well-known experts in the fiel 
law of industrial property. The first ¢ dition of this volume was pub 
1914 by M. Marcel-Plaisant. This rew edition may show that t] 
mary of the international régime of perents is useful to practitioner: 
facturers and inventors. Certainly, & is of more use than a nu 
collections of foreign patent law publicLed in this ccuntry. The lat: 
their material solely from legislative er uctments of foreign countries 
do not take into account the fact shat -uristic writing is a part of tk 
civil law countries and that decisiors of courts are acquiring ever 
greater importance. Indeed, in some of the European countries 
almost as much a case law on industr] property as in the United | 

The repertory gives, first, a cancis= general aspect of the inter 
régime of patents as established by tLe International Convention 
Protection of Industrial Property as vevised last at The Hague : 
Next, it describes, summarily, yat quit=fully, the French law on pati 
the protection and rights of foreizner=. The last part deals with 
of 108 countries and territorial deperc-ncies. This part is very co 
and necessarily limited to inporiant questions of law and prote 
foreigners. ' 

The authors cite legislative acts, cou decisions and opinions of w. 
the various questions dealt with by then. In a general way the info 
supplied is accurate. The review2r, Læwever, is somewhat skeptic 
the value of such summaries. He coulz take issue with many stater 
the law of foreign countries in this on= The necessity of conders 
does not give scope for discrimination and accuracy of details which 
very important. 

The volume is rather poorly edited. The organization of the : 
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and the type of prict make reading herd. A detailed table of contents makes 
up for the shortness of the index. a working bibliography is given. 
STEPHEN P. Lapas. 


A Bistory of Esropean Diplomacy (1451-1789). By R. B. Mowat. New. 
York and Loxdoa: Longmans, Green & Co., 1928. pp. viii, 311. Index. 
$6.00. 


In previous v~lumes Professor Mowat has covered the history of European 
Diplomacy from tbe French Revolution to the present time. In the present 
volume he turns back to the middle of the fifteenth century and traces inter- 
national changes to the revolutionary era. This survey of the rise and 
progress of the encen régime is necessary to a complete understanding of the 
post-revolutionzry period, for it covers the consolidation of the great Na- 
tional States ard tae adoption cf the methods of the Italian City Stetes by 
the great Europeam monarchies. 

Into the primary foundations of the European State System this book 
does not enter. The condition of Europe under the Roman Empire, the rise 
of the barbaric kngdoms, the transfer of imperial prerogatives to the 
Papacy, the coxflict between the local kingdoms and the conception of im- 
perial authoritr, the struggle for predominance between the Papacy and 
the Holy Romaa Empire of the German Nation and the final development of 
the idea of terzitorial sovereignty ss a basis of international law are not 
specifically treased of in this volume. 

For the perici covered this woz presents a useful account of the causes 
and results of tae great treaties whish formed the web of relations between 
the European States prior to the French Revolution and explains the ambi- 
tions of the great rulers of the zime For the student of international law 
who is preparel tò see in diplomacy the laboratory of the public law of 
Europe, this hirtory, without antering minutely into the subject, wil! prove 
both interesting and instructive. The bibliography makes no pretense of 
being complete out is suggestire of important sources and of useful colateral 
reading, 

Davin Jayne Hitt. 


Judicial interprztation of Internationel Law in the United States. By Charles 
Pergler. New York: The Macmillan Co., 1928. pp. viii, 222. Index. 
In this little pock Mr. Pergler has summarized the results of most of the 

important decisions of American sourts on those topics of international law 

which are usuelly included’ under she term “Law of Peace.” Ths book 
should be usefu. for two classes of readers: first, as a guide and summary for 
students who a-e studying international law from the usual case-books; sec- 
ondly, as an in-roduction to the more purely judicial aspects of the subject 
for students who sre mainly interested in its political and diplomatic sides. 
As a text-book, th2 work is excepticnal in confining itself exclusively to the 


t 


208 THE AMERICAN JOURMAL IF INTHRNATIONAL LAW 


decisions. For the most part the treazment is lucid and succinct, although 
it seldom goes beyond the facts of the cses and somtimes shows a tendency 
to degenerate into the specious clarity of = digest. Mr. Pergler has, how- 
ever, in one or two instances allowed Linself latitude for some discussion and 
development of his own views. His argcment in favor of allowing actions 
to be maintained in the domestic forum agains; unrezognized foreign govern- 
ments (pp. 63 et seg.) seems tc the reviewe> unconvincing; on the other hand, 
his defence of the view that domestic tr. »unals are bound by the laws of their 
own sovereign even when at variance wth gereral international law (pp. 10 
et seg.) should clear away some miscormeptions thas have gathered around 
this subject. 
JoHN DICKINSON, 


 Folkräti, Särskildt Sasom Svensk Purik Internatonell Rätt. By C. A. 


Reuterskjéld. Uppsala: Almqvist ge W:ksells Boktryckeri, 1928. 2 
vols. ` pp. viii, 168; xii, 169-288. K-. 7 


Reuterskjéld follows the customary <ivision of his work into 7 interna- 
tional law of peace and the internstionel Iaw of war. the first being normal, 
the second abnormal. But while this may be the case, the book is no slavish 
copy of the works of the author’s predeesssors either in his own country or in 
other lends. The style is clear, forceful, and grephic. The thought is 
logical and precise. The definitions hich ere given will not strike the 
reader as forced pedantry. Swedish works on international law are not 
many, especially as applied to the gerenal field, and it is a distinct pleasure 
to be able to give this recent produecicn' a hearty send-off. There are 
excellent discussions of the literature of international law, international 


commissions of all sorts, the Leagu2 a` Nations, tae International Labor 


Office, and Pacific Settlement. Ons -risses, 10wever. an extended discussion 
of the Swedish jurisdiction over littoral waters. Why such a topie should 
be overlooked is rather hard to see. sme readers would also find it hard 
to agree with Reuterskjdld’s distirctio-s setween a conference and a con- 
gress. But these are such things as wal occur in any book or treatise, and 
Folkratt can be hearvily recommended æ a recent and valuable contribution 
to the literature of international law. 
T. Kanissarvi. 


International Law for Naval Officers. By C. C. Soale and C. McCauley. 


3d ed. Revised by Clarkson J. Bz ght. Annapolis: Naval Institute, 

1928. pp. x, 245. Index. 

The first edition o: this work was revizved by this JOURNAL five years ago. 
This third edition is considerably exoamced by an additional chepter on 
angary snd by several appendices g-ving a number of conventions relating to 
war. The purpose and plan of the workis unchanged. It is to afford naval 
officers a handbook dealing with thei responsibilities in peace and war. 
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The greater part of the book is cCevoted to analysis of and comment cn the 
Instructions for the Navy of the United States Governing Maritime Warfare, 
issued in June 1917 for the information and guidance of the naval service. 
The plan of the book is to take the Instructions paragraph by parazraph 
and somment or each. In several cases the comment includes the history 
of belligerent prectice leading to she rule; and in cases where the belligerents | 
did not follow tae American rule in the last war, the British and German 
practice and the American protest is given. But where the Allied practice 
met with the pretest of the United States while neutral, we did not always 
press our objections after our daclaration of war; particularly as to methods 
of visit and seamh. As the American navy had little to do with blockade 
and contraband keing chiefly engaged in escort duty and against sub- 
marines, the ins-ructions issued to the navy, so far as they involvec con- 
troversial matters, were pracczically dead letters, and the Allied naval 
efforts were effective against trade under other than American rules. 
W. L. RODGERS. 


The Political Eandbook of the Worid. Parliaments, Parties and Press as of 
January 1, 1929, is edited by Malcolm W. Davis and Walter H. Mallory for , 
the Council on Foreign Relations. In about 200 pages this book makes 
easily available material in regard to government personnel and the press in 
sixty-three states. Necessarily the number of pages of data varies with the 
state. Albania 1as one page, Russia five, and the United States ten pages. 
The data are usually brought up to early 1929 and with the earlier and 
proposed subsequent volumes will furnish a very valuable contemporary 
record of politicel relations. 


Public Relations of the Commission for Relief in Belgium. By George I. 
Gay and H. E. Fisher. Documents. Stanford University Press, 1929. 
Vols. I, ITI, pp. xvii, 606; pp. xii, 539. ; 

These two voLimes, with the Statistical Review of Relief Operations pub- 
lished by Mr. Gay in 1925, give a comprehensive view of the remarkable 
work in Belgiurc, particularly frcm 1914 to 1919. While these two volumes 
are entitled dociments, the arrangament of material with the explanatory 
material and foo-nctes affords in fact a documented account of the methods’ 
and problems of the commission. The books are of particular significance 
for international aw as describing a commission having a quasi-international 
status in a war vhen the numbs=r of belligerent states was changing ard the ` 
area of belligerercy correspondingly changing. It is also probable that this 
commission will >e the sole example of its kind. 


America’s Naval Challenge. By Frederick Moore. New York: The Mac- 
millan Co., 1929. pp. 166. $2.50. 
A record of American post-war naval expansion and its effect upon Great 
Britain and Japsen, which the author states to be “an amazing one. It is 
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crowded with inconsistencies, the irst erd perhaps the strangest of which is 
that President Wilson supported the Na-y in the greatest building program 
in all history,” while at the seme t:me ad 7ocating the League of Nations and 
reduction of armament. The volume contains also a summary appraise- 
ment of American policies in the Crient in relation to China and Japan lead- 
ing up to the Washington Conferene2, wth a chapter on the naval protests 
over the reductions made by thet coafrence. The failure of the three- 
Power conference at Geneva in 1927 and ts consequences are briefly treated, 
and a final chapter points out the pzsiffen of supremacy and security occu- 
pied by America, and argues that “the “merican people should maintain an 
army and navy only as a nucleus for ceense, not for defense itself.” The 
book is most timely in view of the approaching London conference on naval 
armaments. 


In a pamphlet of 93 pages, with £ map, appendices of official documents, 
and a short bibliography, Sir Harold Eælett presented for the Institute of 
Pacific Relations Conference at Kyoto a sketch of recent Manchurian rela- 
tions. This pamphlet bears the ttl: “£ brief account of ‘diplomatic events - 
in Manchuria.” While events pric: Wo 1905 are mentioned, attention is 
centered upon events subsequent so thet time till 1929. 


The Department of State is tc be ecngratulated upon the issue of the 
Supplement to Foreign Relations & the Taviied States, 1915. This, with the 
corresponding supplement to the volume of 1914, makes available much 
valuable material showing the Am=ricam attitude as a neutral. The volume 
supplements many works, even suck co-cplete reports as the recent volumes 
on the Commission for Relief in Eelgiux. ` 


In a volume entitled Informaticn on t-e World Court 1918-1928, of about 
200 pages, Mr. J. W.. Wheeler-Bennett, ofthe Royal Institute of International 
Affairs, and Mr. Maurice Fanshawe, oi -he League of Nations Union, have 
brought up to date in a cumulative forn the material previously issued in 
Information on the Permanent Court of Irternational Justice and the annual 
supplements thereto. Sir Cecil Hur:t formerly Legal Adviser to the 
British Foreign Office, now a judge of tae court, furnishes an introduction 
tracing in a significant manner the changing attitude toward an international 
court of justice. In the chapter.on the Luited States and the World Court, 
the Draft Protocol of March 18, 1£29, is included and information covers the 
American attitude to that time. Tne adgments and advisory opinions are 
summarized in the body of the book aad much serviceable data are also 
embodied in forty pages of appendices, 


FEVIEW OF CURRENT PERIODICALS 


By Cuartes Q. Fenwick ` 
Bren Mawr College 


Revue GÉNÉRALE DE DROIT INTERNATIONAL Pusric, January-April, 1929 


La Sixiéme Ccnférence Panaméricaine. Vue d'ensemble, by John B. Whit- 
ton (pp. 5-39), confines itself to an analysis of the issues of intervention, reor- 
ganization of the Pan Americar Union, measures for the pacific settlement of 
international disputes, aviation, and the recognition of governments. The 
results of the an: lysis are then considered in relation to “the three systems of 
peace, isolation, Pan Americanism, and internationalism,” the decision being 
that the last-must in the end pravail. La Question de (Intervention à la 6° 
Conjérence Paneméricaine, by G. Guerrero (pp. 40-51), shows the insistence of 
the demand in Latin America for the clear recognition of the principle cf non- 
` intervention and for its practical application in Latin American and general 
international reations. Lad’ Conférence Panaméricaine. Etude de deux as- 
pects primordidux, by M. Sibert (pp. 52-72), finds that the conference did little 
either to strengthen the political machinary of Pan Americanism, so as to in- 
sure collective astion in respect to arbitration, conciliation, and intervention, 
or to bring akous a greater solidarity cf economi¢interests. This failure is all 
the more to be regretted if one believes that continental or regional organiza- 
tion must precele world organization. Réle et action de V Argentine 3 la 6° 
Conférence Pansméricaine, by J. R. Mcreno (pp. 73-87), after general ob- 
servations on tae policy of Argentina in Latin American affairs, deals in 
greater detail w-th the policing o boundaries, maritime neutrality, the status 
of aliens, nor-imtervention, and the codification of private international law. 
Les Conférences Panaméricaines, de 1889 à 1928, by M. Cruchaga (pp: 88- 
107), attempts « general survey and estimate of the six conferences, conclud- 
ing with the expression of a belief that in spite of explainable differences the 
states of the new world are being drawn more and more closely into a union 
of mutual coöp aration. 

_. Ibid, May—Jane,1929. Le droit extraditionel et les conventions de U extradi- 

tion de la Grèce by D. E. Castorkis (pp. 225-265), offers a descriptive and 
critical study o: the treaties and statutory legislation of Greece with parallel 
- references to ths laws and treaties of other countries. The legal situation in 
Greece in regard to extradition is on the whole a liberal one, offering the 
necessary guarantees for the protection of individual liberty, while a new 
organic law is in contemplation wich is being based upon the experience of 
other countries and upon the “model treaty” that is at present the object of 
scientific study- La question du travail forcé. Vers un accord international, 
by J. Goudal (pp. 266-801), examines the efforts of the International Labor 
Bureau to mak- possible an agreement between Powers with colonies for the 
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regulation of forced labor. Earlier efforts at international, agree: 
described and a survey is given of th= =>g'slation of France, Great 
Portugal, Holland, Belgium and Italy The study concludes w 
general observations upon the treatrazns of native races and the ou 
the future. 

Ibid., July—October, 1929. La Revison du Statut de la Cour Fe 
de Justice International, by R. Cessin ‘yp. 377-396), describes in ¢ 
work of the committee which met in Wazeh, 1929, to report to the C 
the League of Nations the changes that might seem desirable in th: 
of the Court. In general the revision ofthe Statute, while not affe 
foundations of the Court, marks its giecual evolution into a more « 
judicial institution. Les Etats-Unis d Europe et Vexample américa 
Lambert (pp. 397-415), finds the pr2sent crisis in Europe due not s3 
parliamentary institutions that are ows of gear as to the internati 
tions of the several states. The precedent offered to Europe by th 
union of the United States, rejected by many persons because of an 
lack of similarity between the conditions prevailing in America an 
rope, kecomes more convincing whan Łe American union is stud 
closely and found not only to'be grow:rg nto a more centralized gov 
but to be developing at the same tirans & system of decentralized ad 
tion, such as the federal reserve bankiaz districts, which European: 
essential to the protection of the loca. Eberties of the component 
of a federation. Quelques réflexions toucaant le réglement des conflit 
tionauz, by A. Decenciére-Ferrandiéze p>. 416-451), argues that thi 
tendency to transfer to international relations the methods of proce 
plied to the disputes of individual cit-zengis a mistaken one, as is alst 
that there are certain disputes whica zre not susceptible of a legal 
` and thet a more rational international procedure must be develop 
will provide at once legal procedur2 and procedure in equity both a 
to the same dispute, the one dealing with positive law which has 
pressly or impliedly acceptec by the panties, the other resorting t 
principles of justice and seeking to secure a correct decision in the p 
case before the court. It isin an evolctisn, or rather in a transforr 
procedure by advisory opinions, that the solution of all international 
must be sought. Le Traité dz Latran Lit Fév. 1929) et la situation , 
nouvelle de la Papauté, by J. T. Delos (gp. 452-478), undertakes to 
the elernents which make up the sov2rignty of the Holy See u 
Lateran treaty and the basis upon which ts international status res 
thesis maintained is that the sovereign pf the Holy See as the req 
tive of a spiritual society, the Churck, 3 something quite apart | 
second sovereignty, or headship of tke i-y of the Vatican, which c 
` being as a result of the treaty. The raston between the treaty an 
companying concordat is such that the Et-er becomes the moral gua 
the former. Du Secret diplomatique, oy R Dolot (pp. 479-501), an: 
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detail the nature of the state secrets of an international character which for 
reasons of naticnel interest cannct be made public. French constitutional 
law expressly contemplates certein secret treaties; French statutory law 
provides for the secrecy of important state papers. Even under modern 
conditions public discussion in the market place would risk unloosing stormy 
passions. As Jales Cambon said: “One who has been responsible, to even a 
slight degree, for the interests of his country abroad knows that the day 
when negotiaticns are no longer a matter of secrecy there will be no negotia- 
tions at, all.” L’exception de litispendence devant les organismes interna- 
tionauz, by C. Tenekidés (pp. 502-527), deals with the case of a cispute 
which is before “wo international tribunals or bodies at the same time, as the 
Council of the League of Nations and the Conference of Ambassadors in the 
Janina-Corfu case. Article 15 of the Covenant of the League should be 
amended, so as at once to insure the supreme and exclusive jurisdiction of the 
Council in the interest of world peace and-to permit the Council at its discre- 
tior. to waive jurisdiction in favor of judicial or arbitral settlement. Le con- 
flit entre lo Bolivie et le Paraguay à propos du Chaco boréal, by H. Arko (pp. 
528-553), examines from the side of Paraguay the background of the recent 
clash between Bolivia and Paraguay in the Chaco region, describes the sev- 
eral efforts to being the disput2 before an arbitral tribunal and the obstacles 
placed in the way by Bolivia, and concludes with the hope that a peaceful 
solution of the controversy might se found by the commission of conciliation 
then hearing tke case (March, 1929). 


JOURNAL DU DROIT IncvERNATIONAL, January-February, 1929 


L’article 179 tu Traité de Neuiliy et les réclamations diplomatiques des sujets 
grecs à Vegard de VEtat bulgarz, by André-Prudhomme (pp. 5-12), explains 
the insertion in the treaty of an arrangement for the arbitration of claims 
arising before the World War and discusses the resulting jurisdiction of the 
Greco-Bulgarian Mixed Arbitration Tribunal over claims for damages 
brought by Greece against Bulgaria in consequence of the anti-Hellenic riots 
of July-Augusi, 1906. L’exvrovriation des biens des particuliers var les 
Soviets devant le justice allemande, by M. Philonenko (pp. 13-24), criticizes a 
decision of the court of first instance at Berlin denying the claim of former 
Russian subjeczs to intervene to prevent the sale by the Soviet Government 
in Berlin of certain personal property confiscated in 1918..The German 
- tribunal applied the principles cf private international law, relying incor- 
rectly upon the recognition of the Soviet Government by Germany and upon 
the right of a government to requisition the property of individuals in time 
of war. Lanaxonalité française dans nos colonies, by E. Audinet (pp. 25-31), 
explains the decree of Novemker 5, 1928, and the differences between the 
new situation end that under the decree of 1897. Les étrangers devant la loi 
du 5 avril 1528 sur les assuranzes sociales, by B. Raynaud (pp. 32-40). points 
out the changes in the applicaticn of the new social insurance legislation to 
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aliens. Interpretation de la convertion franco-suisse du 15 juin 1869 par la 
jurispradence francaise, by E. Ballimaa (pp. 41-49), discusses the divergent 
interpretations of the French and Swiss courts in regard to decrees of divorce 
granted by the courts of one country.to the domiciled citizens of the other. 
Les contitions de forme du mariage des #rangers en Turquie, by C. G. Tene- 
kides (cp. 50-65), deals with the situation resulting from the denunciation of 
the cap.tulations by Turkey and tae powers given to foreign consuls by the 
convention of July 24, 1923, signed zhe same day with the Treaty of 
Lausanne. A constructive solution is offered for the resulting conflict of 
laws. 

Ibid., March-April, 1929. Effets prcsuits en France par un jugement étran- ` 
ger en matière de faillite, by J. Perraud (cp. 281-296), proceeds from a survey 
of the common law applicable in cases œ bankruptcy proceedings in a foreign 
country to a consideration of the chenges introduced by the several treaties 
signed sy France. L’Association de Droit International (pp. 297-299), 
La Conférence de Varsovie de Vinterrational Law Association, by A.-P. 
(pp. 300-301). Des lois de.la guerre en <errifoire occupé, by J. C. Witenberg 
(pp. 302-308), L’arbitrage commercia! ¢-vernational, by R. Arnaud (pp. 309- 
311), and Les règles de Varsovie 1928 rekativee au contrat de vente caf (pp. 312- 
321), deal with varicus topics discussed sy the International Law Association 
at its meeting at Warsaw in 1928. The zeneral conference approved a draft 
of forty-eight articles dealing with the lews of war in occupied territory, while 
the mar.time and commercial sectior. 07 the conference drew up a tentative 
draft of rules dealing with invoices of sal2s which include cost, insurance and 
freight cf seaborne commerce (c.i.2.= 2). 

Ibid., May-June, 1929. Les partisiz ations des sociétés étrangères dans les 
entreprises françaises et limpdt sur ie -avenue des valeurs mobilières, by J. 
Michel (pp. 557-592), deals with the d‘fculties in the matter of the taxation 
of personal property arising from the fact that a number of French corpora- 
tions are branches of foreign corpcraticus and others are closely controlled, 
while mny foreign corporations have an important share in French business 
life. Suggestions are made by which the situation cen be met with least in- 
jury to the foreign corporation. Les d3crets-lois polonais de valorisation des 
dettes et sréances d’avant-querre et l’ardre oublic francais, by J. C. Witenberg 
(pp. 593-608), discusses in detail the Cecision of the Civil Tribunal of the 
Seine in the case of an insurance contzact entered into at Warsaw in 1902 by 
a Russian subject, which fell due in 1922 and was sued upon by the policy 
holder, row a Polish subject, for paymert in Polish money at the valorization 
fixed by zhe new Polish law. The court. after reaffirming the traditional rule 
of the ‘‘aaturalization” of the contract, refused to apply the Polish law in 
this case on grounds of public policy be2zause of the retroactive character of 
the law and the intrinsic nature of the law. La caution “judicatum solvi,” 
by M. Pailonenko (pp. 609-626), exaraines the right of a defendant in a suit, 
when a French citizen, to require that ta plaintiff give bond for the payment 
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of the costs and of damages, criticises the restriction of the right to French 
citizens, and recemmends that requirament of bond be put upon the basis of 
practical expediency (to be continued). Le Décret-Loi de 1929 sur ta nation- 
alité égyptienne, by F. Braun (pp. 627-836), points out the changes intro- 
duced by the latzst decree-law regulating Egyptian nationality pending final 
acticn by the Egyptian Congress. The new text marks progress, but it 
would have beer well if the decree had gone further and cleared up the law of 
naturalization b7 giving to the courts the authority to determine forfeiture of 
naturalization, 
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SOME LEGAL CONSEQUENCES IF EXTRATERRITORIALITY IS 


"n 


ABOLISHED IN CHINA 


By Qurvcy WRIGHT 
Of tie Beard of Editors 


On December 30, 1929, a menifesto wes issued by the Chinese Minister of 
Foreign. Affairs stating that “Thə Chinese Government is compelled to 
dezlare that the-year 1930 is the decisive time, and that the actual process of 
reéstablishing Chinese sovereignty by the abolition of extraterritcriality 
begins on January 1. With that in view it will undertake measures designed 
tö release the sovereign rights of China from the trammels of extraterritorial- 
ity, and has accordingly ordered the Executive Yuan and the Judicial Yuan 
to instruct the ministries conzerned to prepare a plan for this purpose.’”! 
While this indbates a determination to hasten the abolition of extrater-. 
ritoriality, it also indicates a desire to dc so by a legal process. It has been 
recognized that the conclusion oI n2w treaties is the appropriate process and 
this method hss actually been illustrated by treaties conditionally elimi- 
nating ‘extraterritoriality with Belgium, Italy, Denmark, Portugal and 

Spain.? These treaties were mace under normal conditions * and probably _ 
indicate the kind of treaty China would like to conclude with the remaining 7 
Powers enjoying extraterritoriality.* They have not yet gone into effect and 


1 Publicatiéns of the Department 3f State, Press Releases, No. 14, Jan. 4, 1980, p. 2. 

? The text of these treaties is printed ir: English and Chinese in a publication of the In- 
teligence and Publicity Department, Ministry of Foreign Affairs, National Government, 
Republic of China, entitled Sino-Foreign Treaties, 1928. See also, Treaties and Agreements 
with and Concernng China, 1919-1925, Carnegie Endowment for International Peace, 
Division of International Law, Pamphlet No. 50, pp. 240-248, 252-255, 270-272. ‘ 

t Extraterritoria. rights of Germany, Austria, and Hungary were abolished by declaration 
by China on entering the war in 1917, and those of Russia were abolished by declaration of 
China on the breach of relations in 1920. These declarations have in each case been recog- 
nized by subsequent treaty. See Willoughby, Foreign Rights and Interests in China, 2nd 
ed., Baltimore, 1977, II, 577-586. 

+ These are Greet Britain, United Siates, France, Netherlands, Norway, Sweden, Brazil, 
Peru, Japan, Mexiso, Switzerland. Greaz Britain, Japan and the United States, in treaties 
of 1902 and 1903 respectively, expressed «heir willingness ‘“‘to relinquish extraterritorial rights 
wren satisfied that the state of Chines2 laws, the arrangements for their administration and 
other consideretions warrant them in s> doing.’ Sweden and Switzerland on concluding 
treaties with China in 1908 and 1918, respectively, promised to relinquish extraterritorial 
rights as soon as at the other Powers had agreed to do so. Mexico, in an exchange of notes 
in 1921, prorhised ~o insert a clause in tke formal amendment to the treaty of 1899 enounc- 
ing Mexican consular jurisdiction in China. Se2 Department of State, Report of the Com- 
mission on Extraterritoriality in Chine, Washington, 1926, p. 10, and Blakeslee, The Pacific 
Ares, World Peace Foundation Pamphlet, XII (1929), No. 3, pp. 19-33. The Chinese Gov- 
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their irfluence upon the various types of foreign jurisdiction existing in 
China is not entirely clear. It has, kcwever, been asserted that:5 


The annulment of the extraterniorial provisions of the treaties and 
the concession to China of absolvte jurisdiction over all aliens within 
her territory, would automaticaly involve the rendition of concessions 
and settlements, enable her to im ose whatever restrictions she liked 
upon foreign shipping, and necess:tate the immediate withdrawal of all 
foreign garrisons. 

The administration of the settlements and concessions is inextricably 
bound up with the exercise of extrtcerritorial privileges. If the present 
municipal councils, police and other municipal officials came under 
Chinese jurisdiction, the status cf she zoncession and settlement areas 
would be completely changed. 

Jurisdiction over all fcreign shipping within territorial waters would 
enable the Chinese Government, i! it sc desired, to place absolute inter- 
dics upon coast and river trade. 

It would be impossible to ma‘riain foreign garrisons upon Chinese . 
soil if the troops became subj2ct +c Chinese jurisdiction, and liable to 
arrest and trial in Chinese courts, for acts done under the orders of 
their superiors or in the ordinary performance of their duties. 

Extraterritoriality is, in fact, the keystone to all foreign privileges in 
China. Once it is removed, the whole fabric, the result of nearly a 
century of constructive effort, murt collapse. 


China has been subject to numercus Kmitations of jurisdiction within her 
own territory, some defined by the natienality of resident aliens, some by the 
governmental function involved, and scme by territory. In the first class 
is the exemption of the nationals of certein treaty Powers from suit ir. Chinese 
courts. In the second class is the exen ption from some or all Chinase juris- 
diction of the diplomatic, consuler, mlitary or naval services of foreign 
governments operating in China. Some of China’s own services, such as the- 
maritime customs, the postoffice ard tke salt gabelle, have been to a limited 
extent exempt from Chinese juriscictioa. In the third class are the exemp- 
tions of leased territories, the Legation Quarter in Peking, the residential 
concessions and settlements, and 2erizin railroad zones, from all or some 
Chinese jurisdiction. Correlative to mcst of these exemptions from Chinese 
jurisdiction (exterritoriality) are extersions of foreign jurisdiction (extra- 
territoriality) .” 





ernment conducted active negotiations wish all she Powers on the subject during 1928-29. 
See Blakeslee, loc. cii.; Mingchien Joshua Baa Relinquishment of Extraterritoriality in 
China, Institute of Pecitic Relations, Daza Pay a, Kyoto, 1929; H. G. W. Woochead, Ex- 
traterritoriality in Chine, The Case agzirst Ab) itior, Tientsin, 1929. 

5 Woodhead, ap. cit., p. 8. 

6 These exemptions are discussed in deteilin “Villoughby, op. cit., and briefly in Blakeslee, 
op. cii., pp. 1-60. 

7 These two terms have sometimes been used interchangeably. See Hyde, International 
Law, I, 420; Satow, Diplomatic Practice, I, 24(. 


CONSEQUEACES IF EXTRATERRITORIALITY IS ABOLISHED IN CHINA 219 


‘The limitatior.s upon Chinese jurisdiction, however, rest upon a number 
of different legal foundations: some upon general international law, some 
upor treaties and other international agreements, some upon contracts, 
concessions and other private law agreements, and some upon practice 
justified by no written document. Let us consider the effect of treaties, 
similar to these zoneluded during the last two years, upon the various types 
of limitation of Chinese jurisdiction arising from these different sources of 
foreign rights. 

The recent treaties concluded by China with Belgium, Italy, Denmark, 
Portugal and Spain provide: 


The nationals of each of the two high contracting parties ‘shall be 
subject, in -he territory of the other party, to the laws and jurisdiction 
of the law courts of that party, to which they shall have free and easy 
access for tae enforcement and defence of their rights. 


This article was. according to an exehange of notes accompanying each of the 
treaties, to go into effect on Januarv 1, 1930, if detailed arrangements to that 
effect had previously been concluded. Otherwise it was to go into effect 
at a later date to be fixed by China “after having come to an agreement for 
the abolition of 2xtraterritoriality with all the Powers signatory of the Wash- 
ington treaties,£ it being understcod that such a date shall be applicable to 
ali such Powers.” There is no article of these treaties expressly abrogating 
articles of earlier treaties. 

It is believed that such a treaty on going into effect would terminate the 
right of the othcr party to exerciss extraterritorial jurisdiction so far as that 
right was based_on treaties, customs or contracts generally applicable to its 
nationals in Cha. It is true the new treaties in terms eliminate only the 
exemption from. Chinese jurisdiction of the foreign individual, and do not in 
terms eliminate the extraterritorial jurisdiction of his government. Many 
of the old treat®s expressly granted extraterritorial authority to the foreign 
government.” Thus it might be argued that the new treaty would result in ' 
a concurrent jurisdiction. The fcreigner would cease to be exempt from 
Chinese jurisdiction, but his government would continue entitled to exercise 
the jurisdiction expressly given it by treaty. It is believed, however, that 
the intention ci the new treaties to eliminate general extraterritoriality 


8 The Belgiar. treaty of Nov. 22, 1928, omits the remainder of this article. 

° This was inierpreted to mean ‘‘thcse Powers, other than China, which directly partici- 
pated in the discus ion of Pacific anc Far Eastern Questions in the Conference on the Limi- 
tation of Armamens held in Washington ir 1921-22.” The Belgian treaty substituted ‘the 
majority of the Po-vers now possessing ex-raterr:torial privileges in China.” 

1 Art. XII af the resolutions in pursuance of the Chino-British treaty of Nanking, 1842, 
which inaugurated the system of extraterritoriality in China, provides: “Regarding the 
purishment of English criminals, the English Government will enact the laws necessary to 
attain that end, ani the consul will ke 2mpowered to put them im force.” (Willoughby, op. 
cit., II, 558.) 
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(sufficiently obvious from the prelimimary correspondence), the custom in 
the earlier treaties of identifying tte >xtraterritoriality of a foreigner .with 
the extraterritorial jurisdiction of his government,” and the manifest incon- 
veniences of concurrent jurisdiction, preclude such an interpretation. 

But though these treaties would ciminate the general extraterritorial — 
jurisdiction of the high contracting psrties over their nationals in China, 
would they eliminate the extraterritorial jurisdiction of such states over their 
nationals or others engaged in special publie functions or residing in special 
areas in China in so far as such jurise ction has rested on an incependent 
legal foundation? 

Most of the functional exemptions fycm and extensions to territorial juris- 
diction are based on general internacional law. Sovereigns, diplomats, 
military and naval personnel, and ccrsvls engaged in the proper functions of 
their state abroad are in varying cegrees exempt from local jurisdiction and 
subject to the jurisdiction of their cwn state.’ These qualifications of 
Chinese territorial jurisdiction woulc clearly be unaffected by the new 
treaties. In so far as states are entitl2d to send diplomatic, consular, mili- 
tary or naval services to China, ther vJl continue entitled to exercise juris- 
diction over them and to insist on tkeiz exemption from Chinese jurisdiction 
to the extent recognized by general international law. Itis believed that the 
same would be true of the privileges and immunities of such services in excess 
of those under general international lax” which may have been accorded by 
special treaties to which China is a party. The consular privilege of exer- 
cising general extraterritorial jurisdiction over nationals would, it is believed, 
be eliminated, but other exceptiona. privileges accorded to consuls and 
other ozficials by treaty would not be sffected. Provisions relating to the 
privileges of such services have beer common in treaties made by all states 
with each other and have not been ccusidered ‘‘extraterritoriality”’ in the 
sense in which that term has been usec in the exchanges of notes leading up 


` to and accompanying the recent Caines: treaties. From this it follows that 


in so far as states have by treaty the right to maintain troops or gun-boats in 
Chinese territory, that right would continue, and with it the exclusive juris- 
diction of such states over those forees. ë 


11 The value of preliminary correspordencs seems to be recognized in the case of bilateral 
treaties, even though practice tends o m-nirize it in the case of multilateral treaties. 
Wright, this JournaL, XXIII (Jacuary, 1629 . 102; Hyde, tbid., XXIV (January, 1930), 
18-19. 

r Art, XXI of the Chino-American treaty cf 1844 provides: “Citizens of the United 
States who may commit any crime in Chine sk£ll be subject to be tried and punished only 
by the consul or other public functionary cf the United States, thereto authorized, according 
to the laws of the United States.” 

13 Moore, Digest of International Law, II, 553-593; Hyde, International Law, I, 428-448; 
Hall, International Law, 8th ed., 217-252. 4 Supra, notes 11-12, 

15 Opinions differ as to the extent fo which £ sovereign can exercise jurisdicticn over his 
retinue when in foreign territory (Oppenheim International Law, 3rd ed., I, 638, Hyde, 
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The same is balieved to be true in respect to territorial enclaves in China 
based on general international law or valid international agreements. The 
political leases such as those of Great Britain in Kowloon, France in Kwang- 
chow-wan, Grea” Britain in Wei-hai-wei, and Japan in the Liaotung penin- 
sula were of this type, though the Chinese have argued that the treaty term” 
of the latter tw. has expired.* It has been held that the general 2xtra- 
territorial jurisdiztion enjoyed by treaty Powers does not extend to the eased 
territories.” Similarly it would seem that the extinction of general əxtra- 
territoriality would not affect the siatus of those areas. The lessees would 
continue entitlec to exclusive jurisdiction in the leased areas for the term of . 
the leases. The “Boxer” protoccl of 1901 was not a ratified treaty, but it 
was an agreement of international law and the duty of China to perform 
certain acts of paration, to reccgnize the “exclusive control” by foreign 
governments of the Legation Quarter of Peking (Art. VII), and to permit 
foreign governmants to maintain troops in specified places (Art. IX), would 
seer. unaffected by treaties like those under discussion.'® It is not proposed 
to examine all of the treaty provisicns on which certain foreign governments 
have based claims for policing Chinese inland waters, policing concessions 
and railroad sores, and supervising certain Chinese administrative services, 
but it is believec that in so far as such clauses actually justify the interpreta- 
tion given them. these jurisdictional rights would be legally unaffected by 
the new treaties. 

Certain foreign privileges in Chira, however, are based, not on treaties or 
other agreements of international law, but on loans, contracts or concessions 
made by China ith a foreign individual or corporation. Apart from China, 
it has been recognized that an agre2ment between a state, on the one hand, 
and a foreign individual or corporation, on the other, is not a treaty, or even 
a document of international law. Such an irstrument does not create 
international okligations; nor is it to be interpreted by an international 
procedure; nor does international law furnish the standard of interpreta- 
tion? The appropriate municipa. forum to interpret and apply such an 








op. cit., I, 431), but military and naval personnel are undoubtedly exclusively subject to their 
own officers when rightfully in foreign territory as an organized force. (Hyde, op. cit., I, 
433, 444; Hall, op. cit., pp. 250-251.) Military or naval persons may be subject to local 
jurisdiction when ir. foreign territory individually and not as members of such a force. 

1 Willoughby, og. cit., I, 490-494; Blaxeslee, op. cit., pp. 55-57. Great Britain agreed to 
restore Wei-hai-wer at the Washington Ccnference and nezotiations have been in progress. 
France agreed to restore Kwang-chow-wen when all other leaseholders did likewise. Chino- 
Japanese negotiaticns at this time aczually resulted in Japenese relinquishment of the Kiau- - 
chew leasehold wh®h she had acquired from Germany. 

1 Moore, Digest of International Law, II, 639-641; Willoughby, op. cit., I, 480-482. 

3 Malloy, Treatis, ete., of the Uritec States, II, 2007-2010. 

37 In the Mavron matis Palestine Concession Cases the Permanent Court of International 
Justice recognised shat concessions gives by the Palestine administration and by its prede- 
cessor, Turkey, to a’ Greek national were not themselves “international obligations ac- 
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instrument, and tke appropriate mumésipal law to utilize for that purpose, - 
is a question of conflict of laws or ptimte international law. Where, as is 
usually the case, the agreement is tc b2 executed in the territory of the state | 
party to it, its own law would generally apply and its own courts would have 
jurisdiction.2° Thus such agreermen‘s can only become a subject of inter- 
national litigation after the individua! interested has exhausted local reme- 
dies and then only if his government 5 convinced that the conduct of the 
contracting state to his injury has b22" contrary to that state’s duties under 
public internationel law or treaty. The international obligation of that 
state flows, not from the terms of tae agreement, but from the rule of general 
international law requiring a state to c«cord a certain minimum recognition 
and protection to the vested rights cf the nationals of other states. Only in 
so far as the municipal law applicable et the time the instrument was made 
vested in the alien rights, defined by the instrument, is there a basis for 
subsequent diplomatic complaint! 

This fundamental distinction between instruments of international law 
and instruménts of municipal law nes ben blurred in the case of agreements 
made by China. Rockhill and MacMurray included all sorts of contracts 
and concessions to individuals and ecrprrations in their collections of Chinese 
treaties, because since the war with Jagan (1894) China’s development is to 
be read “not only—nor even primaridy—in the treaties and other formal 
international engagements, but rather in the arrangements of normally 
private character, with syndicates o1 firms of foreign nationality, under 
which the Chinese Government th22 began to incur a complex and far- 
reaching set of obligations and commitments, in which the financial or 


cepted by the mandatory,” though Protocol XAI of the Lausanne Treaty, which required 
respect for the latter type of concessions, was Publications of the Permanent Court of 
International Justice, Series A, II, 19, 27, et seq, XI, 15-16. The importance of the distinc- 
tion between “agreements coming within tke sphere of internetional law” and other agree- 
ments was recognized by the Supreme Court 3f Cologne in Aix-la-Chapelle-Maastricht Rail- 
road Company v. Thewis, this JournaL, VIL, 307; Dickinson, The Law of Nations, Cases 
and Other Readings, New York, 1€29, p. 397. 

20 This was contended by Great Britain im r2gard to the Palestine Mavrommatis Con- 
cession, and the court acquiesced, thcuga zhe poing was not necessary for decision, Pub. 
P. C. I. J., Ser. A, XI, 13, 23. Hall nae eva. contended that the local law furnishes the 
standard for interpreting treaties to be execived within a state (Sth ed., p. 392), but the 
Permanent Court of International Justize n:s held that international law rather than 
the local law of either party must rule in the caze of a treaty, unless there is express evidence 
of a different intention shared by both pertics (Exchange of Greek and Turkish Popula- 
tions, Pub. P. C, I. J., Ser. B, X, 20-21.) 

21 Borchard, Diplomatic Protection of Citizems Abroad, 284, et seg.; Eagleton, The Re- 
sponsibility of States in International Law, pp- 160, et seg.; Sir John Fischer Williams, In- 
ternational Law and International Finencial Obigations Arising from Contract, Bibliotheca 
Visseriana, IT (1923), 3, 28, 59; Draft Code oL Xesponsibility o: States prepared by Harvard 
Research in International Law, this Journ. Special Supplement, XXTII (April, 1929), 
167, et seg. 
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economic elemert is often merged indistinguishably with political con- 
siderations.” : 

It is submittec that this confusion between international law and munic- 
ipal law documerts in the case of CLina has existed legally because of extra- 
territoriality. Under extraterritoriality the rule requiring the exhaustion 
of local remedies has become inapplicable in most cases because Chinese 
courts have generally been deprived of jurisdiction in cases affecting the -< 
rights of foreigners under such instruments. The normal presumption of a 
loan contract, a railroad concessicr or a lease of land to an individual or 
corporation is that it confers only rights of economic utilization and ex- 
ploitation, the territorial sovereign retaining full jurisdiction and, with 
certain exceptiors, Chinese contracts, concessions and leases are susceptible 
of this interpretation. In fact Article I of the Chino-American Treaty of 
1868 expressly stated the Chinese Emperor’s opinion “that in making con- 
cessions to the citizens or subjects of foreign powers of the privilege of re- 
siding on certain tracts of land, or r2sorting to certain waters of that empire 
for purposes of trade, he has by n> means relinquished his right of eminent 
domain or dominion over said land and waters,” and then provided that 
“if any right or terest in any tract of land in China has been or shall here- 
after be granted by the Governmert of China to the United States or their 
citizens for purposes of trade or commerce, that grant shall in no event be 
construed to divest the Chinese authorities of their right of jurisdiction over 
persons and property within said tract of land, except so far as that- right 
may have been 2xpressly relinquished by treaty.’’ 

In practice, however, under extraterritoriality China has found it im- 
possible to exercise jurisdiction in raspect to such arrangements, and foreign - 
Powers have sometimes taken adventage of this fact to imply jurisdictional 
powers from the terms of such instraments.* Confronted by the alternative 
of resort to extraterritorial courts or to diplomatie discussion, China has 

naturally chosea the latter when disagreements arose, with the resuit that 
often an arrangement originally concluded with a foreign corporation has 


2 MacMurray,.—reaties and Agreements with and Concerning China, 1894-1919, New 
York, 1921, I, xiii. It may be noted ttal cransactions by individuals or corporations, which 
might be adopted or repudiated Ly their governments as convenience dictated, have been 
a cheracteristic of the penetration of European influence into other parts of the world. See 
Lindley, The Acquisition and Governrc2at of Backward Territory in International Law, 
Loncon, 1926, pp. 34-118. 

2 Malloy, op. cit, I, 23. 

4 Russia, for instance, implied the righ; to police and exercise general jurisdicticn in the 
zone of the Chinese Eastern Railway frcm a clause in the contract between China and the 
Russo-Asiatic Bank providing that ‘‘the Company (Chinese Eastern Railway Company) 
will have the absclute and exclusive right of administration of its lands.” (MacMurray, 
op. cit., I, 76; Blakeslee, op. cit., p. 103.) The United States, Great Britain and China all 
objected to this interpretation. (Sir Harold Parlett, A Brief Account of Diplomatic Events 
in Manchuria, Royal Institute of Interrational Affairs, London, 1929, p. 28.) 
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subsequently been defined by and me-ged _n a diplomatic agreement or even 
a formal treaty with the corporation’s steze? 
” If extraterritoriality were abolishei_ prizase law contracts, concessions and 
leases would cease to have an internetioza. law character and, where: exe- 
cutable in China, would be interpretec by Chinese law in Chinese courts, and 
the normal Chinese jurisdiction wou.c be =xercisable in the areas covered by 
them unless it had been expressly given ux™* While the principle is easy to 
state in the abstract, in view of the histery of Chinese transactions under 
extraterritoriality, exceptional dificu ties are presented by an effort at the 
present moment to disentangle Chines: international and municipal contract 
obligations. It may be thas some agreements made by China with foreign ` 
corporations are to be considered genine _nternational agreemen“s because 
the foreign corporation was originally acting as an agent of a foreign govern- 
ment or because its agreement has evbseqiently been merged in a true in- 
ternational agreement. A state Coubzese zen act through such agents as it 
sees fit, and if the other contracting party knows the real party in interest, 
/. the form of the document may not be 2onchusive.2”’ Furthermore, a munici- 
pal obligation by express reccgnition ir a treaty may become an international 
obligation.*® i : 

On the other hand, it may be that sme agreements made by foreign gov- 
ernments with China should properly be regarded as municipal lew instru- 
merits, on the theory that in making them tie foreign government was not 
acting as a state but as a private enszpr=neur entering into business in a 
foreign country and submitting itself tc that state’s jurisdiction. .Whethera 
istate can do that is not entirely clear, taouga there is a tendency to recognize 
‘that sovereign immunities do not exis: with respect to real estate, personal 
property, and vessels used wholly for trade which the sovereign owns in 
foreign territory. Eminent jurists have pointed out that financial agree- 
ments between two states often resemble very closely those between a state 
and a foreign corporation in form and effezt.2° The Supreme Court of the 


25 This has been true of the Chinese Easten Ra‘lway, which is now regulated by the 
Chino-Russian Treaty of 1924, though the iriial azreaments in regard to it were between 
China and the Russo-Asiatic Bank. 2 Supra, note 23. 

-27 Such corporations a3 the British East India Company have been considered agents of the 
British Government in their political transactions. Lindley, op. cit., pp. 99, 108, 285. The 
recitations in an instrument are, however, presumed to indicate the real parties, and in 
transactions between states of European civilizction =reat care is always taken on this point. 

28 Supra, note 25, and Lindley, op. cù., 2. 23%. : 

29 Hyde, op. cü., I, 444-448. Marshell, C. J. in tLe Schooner Exchange v. MacFaddon, 7 
Cranch, 116, 145, said: “(A Prince by acquiring privese property in a foreign country, may 
possibly be considered as subjecting that property to the territorial jurisdiction: he may be 
considered as so far laying down the Princeand assumia she character of a privateindividual.” 

30 Sir John Fischer Williams, op. cit., II (1923 , 58-£9. He recognizes “A wide—if mainly 
technical—iistinction” in that a contract between st=te and state is “an-engagement within 
the sphere of international law” (p. 3), but he zen see ac good reason for “applying different 
measures in the enforcement of the borrower’s 2>ligacions” (p. 59). 
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United States ha: discovered not only “treaties, alliances and confedera- 
tions” which the €tates of the Union cannot make at all, and “‘ compacts and 
agreements” which they cannot make without the consent of Congress, but 
also agreements fct the purchase cf Jand, for the transit of exhibitions, for the 
removal of sources of disease and purely business contracts “not tending to 
the increase of pclitieal power in the states” which they can make without 
Congressional corsent.*! Such agreements would seem to be in the realm of 
municipal rather shan of international law. 

But while it msy be difficult to isolate the Chinese contract obligations to 
foreign nationals and corporations, and perhaps to foreign governments, 
which are propery to be considered of a municipal law character, it seems 
clear that some Chinese agreements are of that type and that foreign juris- 
diction based. up~n them would be profoundly affected by the abolition of 
extraterritoriality. Such instruments would become in law subject to in- 
terpretation and application by Chinese courts, apparent grants of jurisdic- 
tion in derogation of Chinese sovereignty would be restrictively construed, 
and diplomatic interposition wculd become improper until local remedies 
had been exhaus-ed. 

A final class of foreign privilege in China has grown up without basis either 


in recognized pruciples of international law or in express agreements to , 


which China is a party. If acquiesced in by China for a considerable period 
of time, such pra3tices might eventuate in legal claims, but China in fast has 


not acquiesced.” In China there appear to be no foreign privileges based on, 


long custom, as There doubtless were in Turkey. All privileges not flowing 
from general international law rest on the express consent of China, and the 
instruments recctrding this consent are therefore to be deemed the founda- 
tions of new righés, not the recognition of old ones.** These practices, which 
have included such things as the refusal of foreigners to pay certain taxes, the 
maintenance by foreign governments of post offices, radio stations, police 
boxes and militsry forces in certain places, and the assumption by certain 
foreign governm=nts of spheres cf interest or regional understandings in parts 
of China, have h2en in large measure eliminated under the stimulus.of several 
resolutions passed at the Washington Conference.** While the passing of 
extraterritoriality would not increase China’s legal capacity to eliminate 
practices of thistype which still remain, it would increase her practical abil- 
ity to do so. i 

We may condude that the ratiication by all the Washington Conference 
Powers of treatés like those already concluded with five Powers would abol- 


3 Virginie v. Ternessee, 148 U. S. 503; South Dakota v. North Carolina, 192 U. S. 286 
(1904); Wright..Ccntrol of American Foreign Relations, pp. 231-233. 

2 As an illustration of her alertness may be cited her prompt declaration, after learning of 
the Lansing-Ishii :greement of November, 1917, that she “would not allow herself to be 
bound by any agreement entered into by. other nations.” Willoughby, op. cit, I, 363. 

33 Tbid., II, 557. % Itid., I, 356; II, 598, 872, 888, 975. 
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ish only the general extraterritoria. jurisdiction, now exercised by these 

_ States over their nationals in Chine, and would not affect foreign jurisdiction 
over particular functions or areas ir 30 far as such jurisdiction is based on 
general international law or valid icc=rnational agreements. Yt it would 
incidentally have a legal effect upon many concessions and privileges resting 
on private law agreements or upon ac thing but practice. Whether the func- 
tions exercised by the Municipal Cotccils of the International Settlement of 
Shanghai, and by the foreign constls snd residents in the various residential 
“concessions” in other treaty ports, vould be in this category it is not easy 
to say. It appears, however, that the intent of these concessions, differing 
in this respect from the political leases, was to give private law rights rather 
than political jurisdiction.’ 

Even with such a change in the legal situation, China might as a matter of 
grace permit foreign privileges to connue. much as they are at present, and 
because of the international resporsi—ility she would be under in case for- 
eigners were injured through an inecequete functioning of her courts, she 
might prefer to do so for some time Under extraterritoriality China has 

. been relieved of responsibility for mmjuries to aliens within her territory 
resulting from a denial of justice in cas23 wkeze the alien was defendant. Re- 
sponsibility rested with the foreiz1 government whose court or consul 
exercised the jurisdiction. Furthermcre, under extraterritoriality, the pro- 
priety of China’s claim to restrict the = :eedom of foreign residence and trade 
was recognized. Extraterritorial coz7ts zculd not be established every- 
where, and it was reasonable to confm= foreign business to specific open ports 
where such courts existed. With extratarritoriality abolished, however, 
China would be subject to the usua. ><sponsibilities of states for injuries to 
aliens within their territory, responsih ‘ties which may soon be defined more 
precisely by general convention. Cha and the treaty Powers also appear 
- to recognize that in the new situation foreigners should enjoy the normal 
tights of residence and trade throcgasut China. The report of the Ex- 
traterritoriality Commission of 1922 -cok this position,® and Chinese dec- 
larations made at the time of concding the five recent treaties go even 
further in permitting nationals of thos= states, on conditions of reziprocity, 
to acquire land in all parts of Chias‘? Obviously, extensive use of this 
_ privilege by foreigners would increase the frequency of claims by foreign gov- 
ernments on behalf of their nationals << China. 

The consequences of the abolition af extraterritoriality in China will be 


36 Willoughby, op. cii., I, 498, et seg., and zuzra, note 22. 

3 Report of the Commission on Extraterriicriality, 1926, p. 107. Summary and recom- 
mendations published in Supplement to t's Journan, Vol. 21 (1927), p. 58. 

37 This provision in the treaties has been cricid:ed by some Chinese. See Bau, Relinquish- 
ment of Extraterritoriality in China, p. 25. 
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complicated. Adjustments will be recessary, not only in the legal, but even 
more in the political and business spheres. The problem of making these 
adjustments is on2 which can only be solved with sufficient time anc an. 
abundance of gooc will on the part of China, of foreign governments and of 
foreigners in Chins. 


AVIATION AND INTERNATIONAL LAW* 


; By Manizy O. Hupson oe 
~ Bemis Professor of International Law, Harvard Law School 


The first thirty years of the nineteenth century saw the beginnings of a 
great revolution in transportation and communication. Improvements were ` 
introduced which in time greatly changed the daily lives of people throughout 
the world, and made it possible for their efforts to reach out as never before 
in human history. The change was nowhere more significant than in its 
effect on international society. A century ago, the railroad, the steamship 
and the telegraph so extended the range of human action that national organ- 
ization ceased to correspord with the activities of many peoples, and the 

‘state system upon which the nineteenta century dawned was greatly modified 
by the progress made in international organization before the century had 
passed. Certainly no period up to that time had produced such changes as 
those which began in the decades batween 1800 and 1830. 

Our own twentieth century gives promise of being quite as fortunate asits - 
immediate predecessor. Though our optimism is to be discounted by the 

_ observation that in modern times, at any rate, the people of each generation 
seem to regard themselves as peculiarly fortunate in living in an exceptional 
era, I think we may say that the improvements in transportation and com- 
munication which have been made during the first thirty years of this century . 
promise changes quite as significant as those which were made in the early 
years of the last century. Aviation and rediotelegraphy are probably still in 
Al \ their infancy; but in a very y short period they seem to have begun a revolu- 
i ‘4, tion which may be comparable to that which was produced by the railroad, 
“the steamship and the telegraph a cantury ago; and if the appearance is not . 
‘| deceiving, their effect on international society will be even greater. 


i 


get 


DEVELOPMENT OF INTERNATIONAL LEGISLATION 


AInternational law was unprepared for the changes of the nineteenth cen- : 


tury. The principles developed from the Grotian tradition offered little 
assistance in dealing with the new problems of international society, and the 
eighteenth century state system was but ‘ll-adapted to the new a) 
Gredually, however, a legislative process got under way which before the en 

ofthe nineteenth century had made great progress. A league of nations called 
the International Telegraph Union was established in 1865, and it still exists, 
though under a convention which Las long since been out of date: Numer- 

* An address delivered at New York University, February 25, 1930. 


1 The Convention of St. Petersburg, July 10/22, 1875. &7 League of Nations Treaty 
Series, p. 201; Supplement to this Jounnat, Vol. 7 (1913), p. 276. 
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ous conventions oz rail transportetion were entered into,{and the principal 
convention of 189) has but recentiy been superseded by the convention 
signed at Geneva. December 9, 1923.2) The law of the sea was tardily 
adapted ta the advent of the steamship; rules of the road at sea were not 
adopted until 1864 even then not by common action, and the machinery for 
their revision still -emains inadequate; the work of the conference at Wash- 
ington in 1889 wasnot revised unt] the conference of London in 1929.3 But 
in spite of the diffi :ulties, a legislative process was employed for meeting the 
new problems o: nineteenth century transportation and communication, and 
today we have g bedy of international law regulating the international wsé of 
‘the railroad, the steamship, and the telegraph, —— 7 7 

~ The current devzlopmeént of international law with reference to the means 
of transportation and communication new to our century, is following a very 
similar course. {Both aviation and radiotelegraphy have presented us with 
problems for whien-the traditional precepts have afforded little sclution. 
Some analogies have been drawn from the private law of various states, but it 
too was inadequat= to meet the problems with which each nation was con- 
fronted.* In the main, we have had to depend on the process of legislation 
in our effort to develop international law to meet the new situation} and 
much of the legislation has had to be zut out of whole cloth with little refer- 
ence to conceptiors which previously prevailed.) I propose to survey the 
legislation of this sentury with respect to aviation in time of peace, not so * 
much for the purpose of analyzing its content as for the purpose of pointing ° `’ 
out how we have gone ‘about the legalization of a wholly new and unexpected 
phase of international life. ( All of our aviation law is so new that its consent 
is of less significanse than the manner by which it will have to be developed, 
and though a great deal has been eccomplished in a very short period, only a 
beginning has beer made in a fielc which will doubtless call for active effort 
oyer many years to come. ; 

‘The growth cf an international law was of course dependent, not only on 
thé development œŒ aviation, but also on the development of a national law 
of aviation in most countries of the world. Twenty years ago we had no 
international law cf aviation.) Men had begun to foresee the need for it. for 
the successful crosing of thé English Channel had opened people’s eyes to 
what was in store. Discussion actively centered on the extent to which a 
state was sovereigy of the air above its territory, and there was for a time a 
liyely race betweea those who sought to limit state power in the general 
interest and those who sought to extend the ad coelum doctrine which had 

247 Leagus of Naticns Treaty Series, p. £5; Supplement to this Journat, Vol. 21 (1927), 

. 152. 
f 3 The international xules were revised by the Conference on Safety of Life at Sea, Lordon, 


May 81, 1929, but th: revised rules were not promulgated in the form of an international 
convention.; F 

‘See, for instance, indrew Foss v. Airplare Crawford Brothers, No. 2 (1914), 215 Fed. 
269, 1928 U. S. Av. R, p. 1. 
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been developed in various systems o: pivare law. In this, as in many other 
fields of the law, direction had been zien by the provisions in she German 
Code of 1900,5 and the work done on tae question by the Institute of Inter- 
national Law in the decade between 1000 and 1910 shows its induence. (in 
1911, the Institute adopted a set of resolutions which declared the principle 
that ‘International aerial circulaticm s free, saving the right of subjacent 
states to take certain measures, t3 Ee determined, to ensure their own 
security and that of the persons end p-operty of their inhabitants.” € The 
conception that the high air like the aign sea should be open to the commerce 
of all peoples, serving as a new world s highway, was so attractive that for a 
time it seemed likely to prevail. Itwes reinforced also by analogies drawn ` 
from existing international law, th2 right of innocent passage in territorial 
waters and the supposed right of rav gation of national rivers.” But ex- 
perience was still very limited, and sae events of the World Wer so shaped 
the thinking in each country as to ccnziude the result} ° 


A Pre-Waz É GREEMENT 


Prior to the beginning of the war in 114, there seems to have teen but one 
international agrsement concernirg avhtion, though a draft of a convention 
bad been drawn up at Paris, in 191C3 By an exchange of notes of July 26, 
1913°, the French and German Gov2:rments made a provisional agreement 
dealing with the|special conditions under which military and ron-military 
aircraft of each state would be recei~2c on the territory of the other; but no 
attempt was made to establish any general principle,\and the agreement is 
strangely out of line with tae discussior then current dmong jurists. It was 
the very rapid development of avias o2 during the course of the war which 
made international legislation inevii che. a the conclusion of the hostili- 
ties, various belligerents found thersselves*with a large number of aircraft 
and trained pilots, and in 1919 they 7e e faced with the necessity of regular- 
izing the conditions under which there circraft might be employed in interna- 
tional commerce. \ It is possibly unfcrtunate that a new law was demanded 
which had to be shaped before the pessbns of the war had subsided, and that 
the lead in shaping it had to be taker. b> states which were victors in the war ` 
determined to capitalize the very ancertzin fruits of their victory. It is 
fortunate, however, that the(Peace Corference of 1919 afforded opportunity 
for a common approach to aviation l2g slation, at a time when states found 
agreement easier to reach shan in amy 1crmal period: 


5 See Simeon E. Baldwin, “The Law of tre #ir-ship”, this JOURNAL, Vol. 4 (1910), p. 95. 

6 Scott, Resolutions of the Institute of Irter_ational Law, p. 171. 

7 See Arthur K. Kuhn, “The Beginnings » a2 Aérial Law,” this Journat, Vol. 4 (1910), 
p. 109. ; 

82 Revue Juridique Internationale de la Loo notion Aérienne, p. 9. 

37 Martens, Nouveau Recueil Général (3 Ser), p. 643; Supplemert to this JOURNAL, VoL 


8 (1914), p. 214. 
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Tur TREATIES OF PEACE 


(The ‘treaty of p-ace signed at Versailles on June 28, 1919, contains little of 
importance to d Its “Air Clauses,” Articles 198 to 202, required 
the demobilization of Germany’s air forces, limited the manufacture and 
importation of aivcraft for a short period, prohibited the possession of any 
military or naval aircraft, or of dirigibles, and gave to the Allied Powers, 
during the perioc of occupation, freedom of passage through the air and 
freedom of transi and landing far their aircraft. The treaty of peace also 
set up an Inter-.llied Commission of Control, empowered to investigate 
Germany’s execution of the “Air Clauses.” The terms of peace thus exacted 
‘of Germany were indeed severe, and their very severity necessitated a modi- 
fication of them, which was effected by the agreement made at Paris, May 
22, 1926. Sine this agreement, Germany is still bound to “see that 
German civil aviation is kept within the bounds of normal development.” 
By Part XI of the Treaty of Versailles (Articles 313-319), the Allied Pcwers 
were given a spe-ial privilege of air navigation over German territory, de- 
signed to secure treatment equally beneficial with that given to German 
nationals; but it -vas the kind of privilege which could not be made perma- 
nent unless it were reciprocal, and the treaty itself provided forits expiration 
in 1923. A very similar story has been enacted with reference to the treaties 
of peace with Austria, Hungary and Bulgaria. In the long run, it must be 
clear that it is neither possible, nor in the interest of other Powers, that those 
states should be prevented from making an extersive development of their 
civil aviation, and no agreement on the subject which is not reciprocal can be 
expected to be permanent. 


THE Paris CONVENTION 

(The assemblin.s of representatives of so many states at the Peace Confer- 
ence of 1919, gave opportunity for the legislative development of international 
law in many fields, and led to an effort to establish a global law on aviation. 
The Convention ən Aerial Navigation, signed at Faris on October 18, 1919," 
is the fruit of that effort, and it has served for.a decade now as the basis of the 
new internationel law} Though various unforeseen difficulties were en- 
countered, this sonvention was brought into force on July 11, 1922, by 
fourteen of the tv enty-six signatory states (including the British Domirions) 
and by Persia which had promptly adhered to it. {The convention isin force 
today for twenty-six states}(indluding the British Dominions), of which 
sixteen are Eurcpean states, two ‘Chile and Uruguay) are South Ameri- 
can states, and zour (India, Japan, Persia, and Siam) ere Asiatic stetes.¥ 

1058 League of Netions Treaty Series. p. 331. 

u 11 League of Netions Treaty Series, p. 174. 

2 The statement ia Hotchkiss, Aviation Law, p. 10, that Canada is ‘not included in the . 
provisions” of the ce nvention is inaccurate. 

13 See the Official Bulletin of the International Commission for Air Navigation, No. 15, 
p. 51, for a list of t= parties which have ratified or adhered. This list now includes: Aus- 
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f (Though it is still far from world-wide i- ṣe application, the convention has an 
importance which is wider than its lez torce, and if its obligations operate 
_ mainly on the continent of Europe, it3iai uence extends to the development 
. of aviation law throughout the world 
(3 was the design of the framers o th2 Paris Convention that it should 
ertate an International Air Union int yl ‘ca all states might be eventually 
admitted. But special conditions were set for non-signatory stetes which 
had taken part in the war, that is, for G2rmeny, Austria, Hungary, Bulgaria 
and Turkey, and the admission of these states was to be conditioned on either 
membership in the League of Nations ær £ three-fourths vote. This reflects 
the psychology prevailing when the 2.17 ention was drawn up, but which 
was soon to disappear. Bulgaria is ta2cn~ one of those states which has yet 
become a party to the convention. § It vas also provided (Article 5) that 


“no contracting state shall, except ky*ı sp -zial and temporary authorization}: 


permit the flight above its territory cf a» Wireraft which does not possess the 
nationality of a contracting state?’ Tas provision, too, may have been due 
to the psychology then prevailing; it may be justified as affording inducement 
to states to ratify or adhere to the ccrvert on. But it seems a strange provi- 
sion to be included in any effort at gem r-l international legislation and its 


wisdom may well be questioned. Th= scbsequent history of the provision 


casts doubt on its original desirabil‘ty, <lso, for even before the convention 
came into force it proved tc be nenescars to alleviate its rigor. This was 
done by a protocol of May 1, 1920 * wish provided for, derogations to ,be 


granted at the request of signatory or edaering states. Even’ this was not ` ` 


enough, however, and soon ater the ccu~e-tion came into effect, on October 
27, 1922, a protocol of amendment wes signed (which came intc force on 
December 14, 1926) which made it possi vl for any contracting state to con- 


clude with a non-contracting state a sd-c al convention for the latter’s en-- 


joyment of its airspace, on condition tat i-should not be in conflict with the 
general convention.» As I propose t) chow, the amendment has been fol- 
lowed by an almost feverish activity cf : t-tes in the conclusion of bipartite 
treaties, and it marks the end of an at-enpt in the international conventien 
to monopolize international air trafie -o- the states that are parties. In 
fact, so many reservations to Artice = w:re made by the ratifying ctates 
that it never had rauch life." f 
Two further amendments to the eo17-rticn have been found to be neces- 
sary. The amendment to Article 34, af cure 30, 1923, which came intu force 
on December 14)1926, democratizes th= eo 1trol and the support of the Inter- 





tralia, Belgium, Bulgaria, Canada, Chile, Czecolcvakia, Denmark, France, Great B.itain, 
Greece, India, Irish Free State, Italy, Japan, N2taerlands, New Zealand, Persia, Poland, 
Portugal, Roumania, Saar Territory, Siem, Sait africa, Sweden, Uruguay, Yugoslavia. 
411 League of Naticns Treaty Series, p. 307 1 British Treaty Series, No. 12 (1925). 
1$ See, for instance, Official Bulletin of the Ia .crational Commission for Air Navigation, 
No. 1, pp. 5, 6; No. 2, pp. 3, 4, 5; No. 3, pp. ¢, & 
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national Commission for Air Navigation.” The protocol opened for signa- 
ture at Paris, June 15, 1929, not yes in force, is intended to effect a partial 
revision of the coavention.!% The fact is the more important, because at the 
conference at whith the protocol was drawn, some seventeen states were rep- 
resented (including the United States) which are not parties to.the conven- 
tion, and their participation may previsage their becoming parties to the 
revised conventicn. {The chief sign-ficance of these amendments, however, 
lies in their indication that the ig ess of international legislation can be 
made to serve tke changing needs of international society with respect to 
aviation; a convention once drawn does not become frozen beyond the 
possibility of adaptation; and agencies do exist for meeting new needs and 
shaping the existng Jaw to satisfy taem.) ` 

Mention must also be made of a few agreements which have been con- 
cluded to supplement the Paris Convention. {Such was the agreement of 
May 5, 1926, berween Great Britain, Belgium and France, relating to cus- 
toms regulations applicable to air traffic. The transport of passengers and 
_ goods has quickl- grown to such proportions that special legislation was re- 
quired concernire passenger lists and cargo manifests. The provisional 
arrangement of July 2, 1923, betwe2n France and the Netherlands, cortains 

analogous provis-ons. 

The permanens International Commission for Air Navigation created by 
ithe convention cf 1919, has shown itself to be an agency through which 
progress may be made in extending the law and in shaping it to changing 
conditions It maintains a seat and a permanent secretariat at 20 Avenue 
Kleber, Paris, ard functions under the “direction,” which means auspices, 
of the League of Nations. In eight years, the commission has accredited 
itself well, andfits deliberations and its publications constitute an effective 
. encouragement*-o the development of an international air law], The 
Official Bulletin of the commission, published several times each yéar, in- 
cludes much of tre important documentation on international conventions. 
It also publishes a weekly bulletin of information. ` 


CONVENTIONS oF MADRID AND HAVANA ~~ 


, ‘During the past decade, two otrer multipartite conventions have been 
concluded, both >f which were inspired by the Paris Convention of 1919. 
‘An Ibero-American Convention on aerial navigation was signed at Medrid, 

ovember 1, 1925, by representatives of twenty-one states, including Spain 
and Portugal anc nineteen American Republies.1? By the end of 1928, the 
Convention of Madrid had been ratified by five states—Costa Rica, Domini- 


u British Treaty Series, No. 13 (1925). 

18 U. S. Departmert of State, Bulletin of Treaty Information, No. 4, second supplement. 
` WA French -transation of the text is published in Revue Juridique de la Locomotion 
Aérienne, p. 97. , Fo: a valuable comment, cee A. Giannini, “La convenzione ibero-americana 
per la navigazione acxa,” 4 Il-Diritto Ae-onautico (1927), p. 301. 
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can Republic, Mexico, Paraguay and &pein—none of which states ere parties 
to the Paris Convention of 1919, The Madrid Convention follows so closely 
the provisions of the Paris Convention-{Lat it is difficult to see any very com- 
pelling reasons for its existence as a 32.arate convention}: It is curiously: 


opened to the adhesion of any non-swratory state, though none seems to _ 


have taken advantage of the opporttnty to adhere. “It provides for the 
creation at Madrid of an Ikero-Amerizin Commission on Air Navigation, 
which would largely duplicate the wom: ithe International Commission at 
Paris. , The growth of aerial navigatioa »:etween Spain and Portugal and the 
Latin “American states may make it im} ortant that this separate air union 
should exist, but until such growth take: place there would seem to be little 


reason for the separate organization, whese existence but attests tke difficul- 


ties encountered in attempts at legislatixn fcr all the world. . 


{Nor can much more be said in beha-f =f the separate convention on Com- 


mercial Aviation signed at Havana, Fecriary 20, 1928.20} In this, as in some 
other fields, the Sixth International Ccn-erence of American States did little 
more than to duplicate the legislation under way elsewhere. {i he Havana 


Convention, like that of Madrid, follow: very closely the Pari$ Convention. ° 


of 1919} It establishes no new principles, and it is difficult to see why its 
benefits could not have been procured br the American states’ participation 
in the larger effort made thrcugh the Fa-is Convention. , The Havana Con- 
. vention does not set up any new internstonal office. On December 1, 1929, 
it had been ratified by but four states—Guatemala, Mexico, Nicaragua, and 
Panama—and though it has come int» free, its subsequent history affords 
little vindication of the special Inter-American need which it is supposed to 
fill. It is open to adhesion by any statz, but it seems unlikely that many 
states outside the American hemispheze will adhere to it. 


OTHER MULTIPARIOE INSTRUMENTS 


The three conventions of Paris (191%. Madrid (1926), and Havana (1928), 
constitute the whole of our existing lezi lation by multipartite convention, 
concerned generally with the internatienal law of aviation.“} But so impor- 
tant has the subject become in recent years that it is now’ finding place in 
multipartite treaties for dealing with staer subjects} | This is notably true 
of postal communications. On Septemier 10, 1927, two agreements were 
signed at The Hague establishing prov_sions concerning the transport by air 
of letters and parcels;” both must be treated as agreements subsidiary to the 


Universal Postal Convention, but they,are in no way related to the Paris 
ey, 

_ 20 Final Act of the Sixth International Confer2-ce of American States, p. 97; Sauer 

to this Journat, Vol. 22 (1928), p. 124. 

2 Mention might also be made of a conference Held at The Hague, November 6-9, 1923, to 
consider aerial service between England, the letherlands, Northwest Germany, Denmark, . 
Sweden and Norway, at which a series of reso-ctons was adopted. 

275 League of Nations Treaty Series, pp. 8 40. 
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Convention and they have been put into force by certain states which are 
not parties to the Paris Convention. These agreements will be superseded 
during the cours of this year by the provisions signed at London, June 28, 
1929, as annexes to the Universal Postal Convention of 1929 and the Farcels 
Post Conventior of 1929. (The subject of aviation also finds place in the 
Radiotelegraph Convention ‘and the annexed regulations, signed at Wash- 
ingson, Novemb:r 25, 1927, in which special provision is made for the use 
of wave lengths by air craft stations.) This provision called for an amend- 
ment of two of the annexes to the Paris Convention, which was effected by 
the Internatione] Commission at its fourteenth session in June, 1928.% 
Again, the subject of aviation had to be considered by the Conference on 
Safaty of Life at Sea, held at London in 1929, the final act-of which stated 
that “under the International Collision Regulations, aircraft on the surface 
of the water are within the definition of steam vessels.” It is also worthy of 
note that provisions concerning aviation are now finding place in general 
conventions which deal with commanications} In the Convention concerning 
the Régime of tk Straits, signed at Lausanné, July 24, 1923,° the principle 
of freedom of passage and of navigation is established to cover both the water 
of and the air abcve the Dardanelles. the.Sea of Marmora and the Bosphorus. 

(tention must also be made of the effort to standardize and to unity the 
national law of eviation in various countries.) We are all familiar with the 
work which has been done in this field for the states of the United States 
by the Nationa Conference of Commissioners on Uniform State Laws} 
Several international organizations have been working in the same direction 
for international uniformity. An unofficial Comité Juridique International 
de l' Aviation was organized befcre the war, and in 1910 it began the publica- 
tior of the Revue-Juridique de la Lozymotion Aérienne,?’ now continued under 
other auspices. In 1911, the Comité drafted a code of air law.* It held its 
eighth congress st Madrid in 1923. More important, however, is the diplo- 
matic Conferencs on Private Aerial Law of which two sessions have been 
held. The first zonference met in Paris, October 27 to November 6, 1925, 
with forty-five ©untries represented, and set up the Comité International 
Technique d’Haxp2ris Juridiques Aériens, which has its headquarters at 37 
Avenue Rapp, Paris. The object of this Comité is to facilitate the gradual 
unificaticn of private international “aw on air questions. In 1928, the Comité 
elaborated a draf convention oa transport documents and the responsibility 


z U, 5. Treaty Sedes, No. 767; Supplement to this JOURNAL, Vol. 23 (1929), p. 40. See 
also 5 Revue Juridique de Radioelectrictié, p 119. 

a Official Bulletin_of the International Commission for Air Navigation, No. 14, p. 27. 

26 Of, Reinhardt »_Newport Flying Service Corporation, (1921) 232 N. Y. 115, 1923 U. S. 
Av. R., p. 4. 

% 28 League of Nacions Treaty Series, p. 116; Supplement to this Jounnat, Vol. 18 (1924), 
p. 53. 

27 Twelve volumes of this Revue have been published to date. 

283 Revue Juridiqze Internationale ce la Locomotion Aérienne, p. 168. 
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of transporters. A second diplomatic Sor-ference on Private Aerial Law was 
held at Warsaw, October 4-12, 1929, ¿t vvhich thirty-two states were repre- 
sented. On October 12, 1929, a convention was signed on behalf of twelve 
states, for the Unification of Certain =ules Relative to International Trans- 
portation by Air. The convention als with the documents used in air 
transportation, and with the liabiEty of serriers.2° The conference recom- 
mended that a further conference shold be held, and perhaps we may en- 
visage an indefinite continuance of such efforts. 


BIPARTITE 1GRIEMENTS 


But the legislative content of the i ternational law on aviation does not 
consist solely of multipartite instruments. {Bipartite agreements are quite 
as important, though they constitut> in: erñational law in a more limited 
sense of the term} I have already secd that I have discovered but one bi- 
partite agreement that was made prior to 1914. The events of the war 
rendered it impossible for any progrezs ta bə made in normal developments 
while hostilities were in progress; but after hostilities had ceased, and during 
the pendency of the Paris Convention, a series of provisional European agreé- 
ments were concluded, beginning witL thet between France and Great Brit- 
ain in September, 1919.° These azrecments dealt with some of the matters 
covered by the general Paris Conventicn cf 1919, and with the establishment 
of aerial postal services. After the coming into force of the Paris Convention 
the fact that several important European states were not parties to the con- 
vention made it necessary that arranzem2nts with them should be effected 
by bipartite agreements. It was afte>the amendment of the Paris Conven- 
tion in 1926, however, that the great2st ectivity began in the conclusion of 
such accords. Qiany states in Europ: now have treaties on aviation with 
their neighbors, ‘not necessarily these whase territory is contiguous. ; More” 
than fifty agreements have been registered with the Secretariat of the League 
of Nations since 18204 he latest number of an Italian periodical lists fifty- 
one international agreements conc_uced cewn to April 30, 1929;% my own 
listing yields more than sixty. 'Thə number would doubtless have been 
larger if there had been no Paris Conzention. Belgium has not fewer than 
seven treaties, Denmark not fewer than seven, France eight, Germany thir- - 
teen, Great Britain fifteen, Italy sx, the Netherlands nine, Norvray seven, 
Poland six, Sweden nine, and Switzerland seven. {These treaties tend to fol- 
low quite uniform lines, and their previsians are JArgely based on the Paris 
Convention of 1919. j Some of the tretie: were denounced when the parties 


3° For the text, see U. S. Bulletin of Trea- Infcrmation, No. 7, Supplement (Oct. 12, 
1929). 

8° 112 British and Foreign State Papers p. "24, 

3 By A. Giennini, in 6 Il Diritto Aeroneutra (1329), p. 394. See also 3 21 Diriito Aero- 
nautico, p. 129. 

32 A list compiled by the writer is printed in the Supplement to this JOURNAL. 
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later became paies to the Paris Convention. It is notable that the states 
of Latin Americe and of Asia seem to have been quite inactive in this field, 
and few of them have concluded bipartite treaties with their neighbors. - 


RÔLE or THE UNITED STATES 


(te participawion of the United States in this legislative development of 
an “international law of aviation has been but slight} Due partly to our 
genzral attitude coward internatior.al legislation, but more to our geographi- 
cal position, our government hes played a minor rôle in this extension of in- 
ternational law. Though the United States is a signatory to the Paris 
Couvention of 1€19, it has never proceeded to ratification; the President sub- 
mitted the convention to the Senate for its advice and consent to ratification 
on June 16, 192€, but no actior has yet been taken} The resolutions of the 
extzaordinary sesion of the Imternational Commission for Aerial Naviga- 
tion, revising the Paris Convention on June 15, 1929, were signed on behalf 
of the United Sates with thres reservations which seem to present no in- 
superable obstacle to the ratifization of a revised convention. The United 
States is not a perty to the Madrid Convention of 1926, which has apparently 
had but little ccnsideration in this country. The United States has signed 
bus has not ratafied the Havaaa Convention of 1928, and two years have 
passed without -ts being submitted by the President to the Senate. Nor 
hare we played + very significaat part in the development of bipartite agree- 
meats. We ha-e made agreements with but two of our neighbors on the 
sukject of aviaton, both by exchanges of notes in 1929. The agrement 
with Colombia »ecame effective February 23, 1929; it provides for the ad- 
mission by each country of the otker’s aircraft to fly along the coasts and to 
operate in the ports only, and it applies to the Panama Canal Zone.* The 
agreement with Canada, effect-ve since October 22, 1929,* is an elaboration 
of an understarcding which was arrived at in 1920 and which has been pe- 
riodically renew2d since that t:me. Each country permits the civil aircraft 
of the other to Dperate in its territory under certain conditions as to regis- 
tration, and the-arrangement provides for reciprocal licensing of nationals as 
pilots. Asa pa-ty to the Paris Convention of 1919, Canada got the approval 
of she Internatir-nal Commissicn for Air Navigation in 1923 to derogate from 
Arzicle 5 of the convention, so as to come to an understanding with the 
Urited States, in accordance with ihe protocol of May 1, 1920.8 We have 
no formal arrarzement with others of our neighbors, none with Newfound- 
lard, nor Mexio, nor Cuba, nor Haiti, nor Santo Domingo, though the de- 
ve_opment of ai: lines to the ecuntries to the south of us will doubtless neces- 
sitate the conclasion of such arranzements in the near future. 


2 The reservatioas of the United Sates are to be found in 6 I Diritto Aeronautice, p. 382. 

a For the text, se the Department of State Press Release, Feb. 23, 1929; 1929 U. S. Av. R. 
p. 271. % U.S. Executive Agrzement Series, No. 2; 1929 U.S. Av. R., p. 273. 

a Official Bulleth of the International Commission for Air Navigation, No. 3, p. 15. 
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wf PRINCIPLES or Existir-3 LEGISLATION 


“nternational legislation has now procee=ed far enough for us to form some 
estimate of the basic principles which wi be followed during the years to 
come. First of all, it is quite clear that the juristic discussion of air sover- 
eignty which preceded the war did not result in any limitation on the power 
of each state to control the air space above its territory. The experience 

_ of European states during the war seemed to establish clearly the necessity 
for national control of air space in tims o? war, and all legislation since has 
proceeded on the basis that, aside from convention, there is no obligation for 

_any state to permit aircraft cf other states to fly over its territory, or its 
territorial waters. The Paris Conveniior of 1919 declares (Article 1) that 
“every Power has complete and exclusive sovereignty over the air space 
above its territory” and over its territcrial waters. This declaration is 
reiterated in the Madrid Convention of 1926 and in the Havana Convention 
of 1928. The principle finds expression a.so in some of the biparzite agree- 
ments, and it is implicit in all of them. It is also adopted in the national leg- 

. islation of various states. In the United States Air Commerce Act of 1926, . 
our Congress “declares that the Government of the United States has, to the 
exclusion of all foreign naticns, complete sovereignty of the air space over 
the lands and waters of the United States, including the Canal Zone.’ 
The declaration may not be wholly effectiv2 as to the Canal Zone, over which 
Panama has by treaty granted to the Unite= States “all the rights, power and 
authority . . . which the United States would possess and exercise if it were 
the sovereign” ;** but it places the United Ssates squarely on recorc as favor- 
ing the principle of air sovereignty. The British Air Navigation Act, 1920, 
is to the same effect. Whatever be its c‘sadvantages, it would now seem 
that the principle is so firmly established t2at the steps will not be retraced, 
at least in the proximate future} and I tamak we may say that this “battle ` 
of the books” has passed into history. 04s" 

ven with the principle of sovereignty established, it might Lave been 
possible to safeguard a right of innccens dight in transit over a state’s terri- 
tory, of which all other states would heve: been the beneficiaries. The 

- analogy to the right of innocent passage fcr ships in territorial waters was 

much pressed before the war. Such a limitation on sovereignty would have 
achieved the end of those who contendec for making air space a world’s 
highway, comparable to the high seas. Evs I think it may now be said that 
nothing has come of this idea. No matter at what height aircraft may fly, 
it seems that as the law now stands a state may forbid any flight over its 
territory or perhaps even over its territor=l waters. The hazards of avia- 


37 44 Stat. (Part 2) p. 572. i : RF 

38 Treaty of November 18, 1903. 2 U. S. Treatics and Convention, p. 1349; Supplement 
to this Journnaz, VoL 3 (1909), p. 130. 310 & 11 George V, c. 80. 

4 See in this connection, the interesting paper purporting to be “read before the Bar 
Association on March 16, 1975”, in 19 Green Pag, 708. 
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-tion are still so great and the danger to persons on land so imminent, that _ 
states are unwillng to place any Imitation on their power to exclude. Inv ` 
the Paris Convention (Article 3), “each contracting state undertakes in 
time of peace to accord freedom of innocent passage above its territory to 
the aircraft of th other contracting states,” subject to conditions laid down; 
and similar provisions are to be found in the Madrid and Havana conven- 
tions. Even if this is to-be restricsed to passage in transit, it establishes no , 
derogation from the principle of sovereignty, and it would seem to be im-* 7 
proper to refer +o it as a “dôctrinz of freedom of innocent passage.” Sow” 
long as it remains necessary for states to negotiate the according of the priv- 
ilege, such conventional arrangements cannot be said to establish any doc- 
trine. It would be difficult to say that any general principle of freedom of “ 
transit, such as -hat laid down in the Barcelona statute of 1921 on freedom 
of transit, now exists in international law apart from convention, and transit 
in the air is not nore favored than transit on land. 
With respect to territorial waters, however, a distinction might be crawn 
A littoral state’: sovereignty over marginal seas is more limited than its — 
` sovereignty over land; the general interest in freedon of navigation Las es- ` 
tablished the ob igation of a littoral state to permit the innocent passage of 
vessels of other states through its marginal seas. This might be extended , 
to incluce the imnocent passage of a hydroplane on the surface of the water, 
in view of the present tendency to assimilate hydroplanes and vessels for 
certain purposes. If a hydroplane may not be excluded from such passage ©" 
on the surface o? marginal seas, may aeroplanes be excluded from innocent 
passage in the ar space above marginal seas? The Paris and Madrid Con- 
ventions probaly have this effect, as the term “‘territory”” is generally © 
used to include territorial waters. The Havana Convention is clearly to 
_ this effect. The United States has adopted this view in the Air Commerce 
Act of 1926, ard has applied it in the regulations of February 18, 1929, 
which declared ‘the Panama Canal Zone including the ‘three mile limit’”’ 
to be “a military air space réservation.” If this view is to prevail, much 
might be said fcr extending the width of the marginal sea, which was fixed 
at three miles by most states, without reference to the law of aviation, and 
the proposal made by the Italian delegation to the Commission of Jurists at 
The Hague in 1323, that “along the coast of every state the national juris- 
diction in the aÈ space should for aerial purposes extend to ten miles” from 
the shore,“ has much to commend it.3 
Perhaps a word may also be said éoncerning the gain es natiorality” 
of aircraft. Staictly speaking, ‘natiorality i is a status enjoyed only by nat- 
41 See, Lowever, Clement L. Bouvé, “The Development of International Rules of Conduct 
in Air Navigation, ’ 1 Air Law Review (1930), pp. 1, 6. 
: £ Express provieon to this effect is to be found in numerous bipartite agreements. See, 
for example, the coavention of May 29,.1925, between Germany and Sweden. ‘46 League of 


Nations Treaty Se-ies, p. 121. 28 This JOURNAL, Supplement, Vol. 23 (1929), p. 121. 
4 See Naval Waz College, International Law Documents, 1924, pp. 96, 152., 
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M “ural persons; «if is a term which dese~bes the relation of men to politically 


_ organized society, and is.not applicab e to artificial legal persons, which may 
_be said to ‘have national character but nos nationality. Certainly the term 
‘as we ordinarily use it has no applicas:on-to things. Yet it is a convenient 

term for describing the national character «f vessels and of aircraft, and it has 

' therefore crept into our internaticnel ection he Paris Convention 

(Article 6) provides that “aircraft passers the nAtionality of the state on 

`. the register of which they are enterec,” and prescribes (Article 7. that “ 

aircraft shall be entered on tae registe> of « ne pf the contracting states unless 


* . it belongs wholly to nationals of suck staze.’ Similar provisions are to be 


` found in the Madrid Convention ard ir the Havana Convention. It is 
generally added also that aircraft “‘camaot be validly registered in more than 
one state.” Provisions in many bipartite agreements are to the same effect. 
Perhaps, no difficulty is to be anticipated in the application of these provi- 
- sions; and the international standazdizaticn of certificates will obviate some 
of the difficulties we have had with r2fepence to vessels on the sea. But 
especially for purposes of private int27nazicnal law, some clearer rules are 
needed.* r 
X Corcrusic N 

On the whole, Merle few principles which can be said to have become 
established by international legislatiac tc date. We are still in the stage 
where administrative regulation is «raziricil, and we must await the results 
of experience before much systematiza-ion should be attempted. It must be 
added that we do not yet have ary zody of international law of aviation 
which may be sgid to be universal in its application This much is clear, 
however, that a process of internatiomal lsgislation is under way, and that 
its product to date has given a surprisinz uniformity to the law which is 
established in the numerous treaties now ia force. The achievement of two 
decades, in spite of the effect of inaction during the period of the war, is 
really remarkable, and one does not Lave to put on the cap of a prophet 
to foresee a big development in the d3zac2s to come. A rich literature on 
- the subject is fast accumulating. If evietion is in its infancy, the interna- 
' tional law governing the infant is perhaps only embryonic; the growth of 
both the infant and the embryo will dc ubt ess proceed commensurately, and 
I venture to hope that the creators cf iaer_ational law will keep up their end 
in the tasks which lie ahead of us. 


45 See the excellent discussion of this sutjecs by Fernand de Visscher, in 2 Zeitschrift fur 
das Gesamte Luftrecht (1928), p. 18. See aso Janas W. Garner, “Réglementation Interna- 
tionale de la Navigation Aérienne,” 4 Revue de Droi. International et de Législation Comparée 
(1923), p. 382; Fred D. Fagg, Jr., “The Internat onal Air Navigation Conventions,” 25 
Southern California Law Review (1929), po. 0, 89. 

48 See the bibliography by Rudolph Hirschserg, in 2 Southern California Law Review 
(1929), p. 455. 
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This new treasy edition is to be 2antitled Treaties and Other International. . 
Acts of the United States of America. The title requires some explanation as 
to its extent andlimits. Agreemenss or acts which have gone into force are, 
with certain exce ptions noted hereafter, included in the volumes of this edi- 
tion now te be considered. Unperfected treaties, to use the current expres- 
sion—agreements which have not gone into force—are in general, therefore, . 
and subjecti to the exception mentioned below, excluded. It is to be ob- 
served that in a broad sense “unperfected treaties” include those which have 
been definitely ejected as well as those which are to be deemed pending; 
and there are a-so a few instances where an agreement was not formally 
acted on but is so ancient as to be obsolete. All those unperfected treaties, 
however, of whetever classification. are here omitted, with the exception of 
such of them as nay be within one group of documents now to be mentioned. 

There are var ous treaties of the United States in which reference is made 
to some other d-scument, such as en unperfected treaty or a treaty between 
other countries. So far as possikle, such extrinsic documents, or at least 
the relevart portions thereof, are zo be included as being for some purposes 
and to some exfent necessary parts of the agreements which refer to them. 

‘The scheme cf the work as a whole includes in contemplation a volume 
of “Unperfected Treaties”; but this outline is exclusive thereof in its 
application. 

The inclusion in this work of extrinsic documents referred to in treaties, 
involves consideration, in various Zorms, of what may be called treaty maps. 
There are, for example, with the Treaty of Guadalupe Hidalgo, a map and 
a plan, each of -vhich bears the signatures and seals of the plenipoteniiaries. 
The convention of September 29, 1327, with Great Britain mentions various 
maps. Two of these are referred to by name and one of them was signed 
by the plenipo-entiaries, although neither is annexed to the convention. 
All such maps ace historically important. Some of them are even of present 
importance poltically. It is placned in this work to include reproductions 
of them. 

If maps refexred to in a treaty are to be reproduced as being to some 
extent, at least, properly part of the treaty, then also maps referred to in an 


1 While this plan. prepared as a prospectus of the work, has not received final approval and 
is subject to revision, it is published with the permission of the Department of State. 
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extrinsic documert which is printed should be reproduced as being nner y 
part of that document. ‘This course will be followed. 


Previous treaty collections hava t a greater or less extent printed ie 


texts of awards by arbitral tribunas, or documents of a similar nature, 


whether strictly awards or not, suzh s decisions of commissions. Now, so 


far as such awards or decisions relate to monetary claims, they seem clearly 
and under any theory outside the scoce of this work. Accordingly, none of 
them will be included here, not even tae famous Geneva award, following the 
Treaty of Washington, which is printed in Malloy. 

It may also be said at this poirt ihat such documents as final acts and 
* resolutions of international conferenccs should generally be omitted. So far 
as such documents do not go beyond being records of proceedings, or ex- 
pressions of wish or hope, they are carly not of a contractual nature and 
have no place here. Sometimes, howaver, such resolutions go farther and 

e “deemed to be binding upon the Powers acccrding to their tenor,” as 
was said by ithe chairman of the Wasxington Conference of 1921-1922. In 


such cases resolutions or declarations have a contractual character, which 


warrants their inclusion as international acts. 

However, it is believed that a distiaction may rightly be drawa between 
monetary awards or decisions and those of a territorial character. The 
latter may have a permanent, or aż least « definitively future international 
effect. An accepted award of an abiszal tribunal which defines an interna- 
tional frontier becomes the boundary agreement oi the parties, and is con- 
tinuous like any other boundary agre2ment. It is accordingly intended to 
include such awarés or decisions in this collection. 

It must be added, however, that thae are certain practical considerations 
which may well prevent the carrying Jut too rigidly of what has been said 
regarding documents of a territorial character and maps in connection 
_ therewith; for the text volumes of this collection cannot possibly contain all 
the documental material necessary far 3 proper study of the territorial limits 
_and rights of the United States; and nst even in the notes will it be possible 
to do more in some cases than to refer to the authorities. 

When it is said above that agreerierts or acts which have gone into force 
are included, it is to be emphasized that the list comprehends all such 
agreements or acts which have at eng time been in force, whether now in 
force or not. No distinction is mace m this edition as to agreements which 
have been fully executed, these which Ly their terms have expired or other- 


wise have come to en end, those which at this time are undoubtedly existing ` 


and those (for there are some) whica le in the twilight zone of uncertainty. 
Not until 1929, for example, was it decided? by the Supreme Court of the 


United States that one of the articles «i the Jay Treaty of 1794 with Great ` 


Britain had been abrogated by the Wac of 1812, a decision which reversed a 


contrary conclusion of the Circuit Court of Appeals for the Second Circuit. 


2 Karnuth v. United States, 279 U.S. 231, apr18, 1929; this Journat, Vol. 23 (1929), p. 645. 
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In the notes which are planned to follow the volumes of treaty texts, 
this subject will Coubtless be one for discussion *a particular cases; but the 
notes which acconpany the texts or documents are notes of a textual or 
procedural nature only. 

In the sense ir which the word is used in the Constitution, the ink 
“treaty” comprehends all internazional agreements submitted for :the 
advice and consert of the Senate of the United States, whatever those agree- 
ments may be cadled; whether the descriptive word is treaty, convention, 
contract, protocoL. or any other, they are within the Constitutional language; 
and all such agreements which have gcne into force are here included. 

However, treat.es with Indian tribes are not included in this collection. 
The first treaties ever laid before the Senate of the United States were those 
Indian treaties submitted by President Washington with his message of 
May 25, 1789; aad such treaties had been made even prior to the Son- 
stitution, during she régime of the Continental Congress. Indian treaties 
were generally in-ernational in their form; perhaps in the early days of the 
Republic they w=re to some extent international in substance; but the 
practice of makinz treaties with Incian tribes was discontinued pursuant to 
statute in 1871; aad while such treaties, or some of them at least, are of very 
considerable histcric interest, they ean hardly be considered international 
in any present sense. Accordingly, they are not deemed appropriate for 
inclusion in this edition. 

Aside from treaties in the sense above mentioned, however, there are 
printed in this elition numerous other international agreements or acts 
which were not submitted to the Senate of the United States for the advice 
and consent of taat body. A descriptive term which has been generally 
used for such engagements is *“ Executive Agreements.” The expression is 
not an altogether heppy one, but as the terminology is not of major conse- 
quence it will be employed here. Under the Constitution it is the Executive 
who has “Power by and with the Advice and Consent of the Senate, to 
make Treaties, provided two thirds of the Senators present concur’’; indeed 
the final steps in -he making of a treaty, the ratification and the exchange of 

‘ratifications, are, in theory of law, performed by the President and by him 
alone. It is the President who signs and causes to be sealed the United 
States instrumen; of ratification of a treaty; and it is the President who 
directs the exchange of ratifications with the other party. Since, however, 
the expression ‘‘Lxecutive Agreements” is used merely as excluding agree- 
ments made by aad with the advice ard consent of the Senate, it is obvious 
that it comprises agreements and acts of a varied nature. While the. 
agreement or act may finally be made or done by the President or under his 
direction, it may in different cases have very different bases. It mey rest 
on a statute, it may follow a treaty, it may be an exercise of executive 
power in its strict sense; and, in the case of an armistice, for example, it may 
be the act of the commander-in-chief.. 
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in share all executive agreements az cbove outlined are included in this 
“edition. However, here, as elsewhere there is an exception; postal conven- 
tions are omitted. Arrangements with :creign post-offices were authorized 
by statute as early zs 1792. A very larg number of postal agreements have 
‘been made. No such agreements apg-ecr in the Statutes at Large prior to 
Volume XVI, except the earliest of ihs three postal conventions which 
- - were submitted to the Senate as trezsizs and ratified accordingly. (New 

Granada, March 6, 1844, Great Britcin, December 15, 1848, and Mexico, 
December 11, 1861.) Most postal cœ 2utions are of a quite technical and 
special character. Some few of them smeca as the Postal Union Agreements 
(October 9, 1874, June 1, 1873, ee 1, LE91, June 15, 1897, May 27, 1906, 
August 28, 1924. and dine 28, 192: a-e of a more general interest; but it is | 
deemed inappropriate to include ae ecnventions, as such, in this collec- 
tion of treaties and international azte 2z the United States. Their number 
alone is an added reason for this course end it would not be practicable or 
convenient to omit some and incluce e:|2rs; although the three conventions 
above mentioned, which were submits2c to the Senate, are, because of that 
fact, here printed. 

In previous treaty editions, agreem -rs or acts of the United States not 
of an international character hav2 zeen omitted. Only what might be 
called inter-governmental acts were dened to be within the scope of a 
treaty edition. It is believed ttai th rcnclusion is a sound one, and it is 
here followed. Accordingly, such historically interesting agreements as 
those made during the Revolutionary peried, between the United States, on 
the one hand, and various Dutck. ban:=rs, on the other, for loans of money, 
are not included in this collection, elthowegh those particular agreements are 
very nearly international. The Duten .cans were made during the same 
general period and for the same purp»ss as the loans from France. The 
French loan contracts appear in this ce] 2 tion. The Dutch loan contracts 
do not. The real difference betweea them is that the French loan contracts 
were made with the Government cf Frunze, whereas the Dutch loan con- 
tracts were made with bankers or mei: hats of Amsterdam. 

Another interesting case of the same general period is a decree of the 
Council of State of France of December £7. 1787 “For the encouragement of 
the commerce of France with the Unisac £-tates of America.” The subject 
matter of this decree and its terms res lh 2d from negotiations carried on by 
Jefferson in Paris. On the same day thai ii was issued a copy was forwarded 
. to Jefferson by Lambert, Compcrofe> Ceneral of Finances in the French 
Government, with a somewhat lengiar “etter of explanation. Jefferson 
forwarded it to our own Governmem wich elaborate comments. All of 
those papers, with translations waere maceesary, are, like three of the Dutch 
loan contracts above mentioned, spread =t length in the record book of the 
Secretary of the Continental Congres -ntitled Foreign Treaties and Con- 
tracts. Yet it is believed that that wn—ateral act of the Government of 
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France, interestinz as it is and important as it was in 1788, finds properly 
no place here. i l 

However, there are included im this collection quite a number of iie 
tional agreements which are neither treaties in a strict sense nor executive 
agreements withir any generally accepted meaning of that expression. One’ 
or two groups of such documents may be mentioned. 

During the period of the World War, though to some extent after hostili- - 
ties had ceased, tLe United States made advances or loans to other govern- 
ments which aggre gated some ter milliards of dollars. Those advances were 
made pursuant to Acts of Congress. Subsequently and under like authority, 
refunding agreements, which requirec approval of Congress before becoming 
‘binding on the United States, were entered into with various governments. 
Such agreements are now in force and by their terms will continue to be in 
force for mcre tkan fifty years to come. They are included in this col- 
lection. 

It is believed fhat all acts that have or purport to have international 
effect territorially, are properly within the scope of this work. When 
territorial sovereignty is acquired by the United States, the locus becomes the 
subject, not only of national juzisdiction, but in a very primary sense, of 
international rights and duties. The form by which such acquisiticn is 
achieved is quite immaterial. It may be by an international agreement 
which is not in aay technical sense or even in any popular sense a treaty. 
The incorporation into the Unior of the independent State of Texas resulted 
from the acceptance by a convention of Texas of an offer contained in a 
Joint Resolution of Congress of March 1, 1845.3 And it was by a Joint 
Resolution cf Coagress of July 7, 1898, that the offer of cession of the 
Hawaiian Islands was “accepted, ratified and confirmed.” In each case 
there was an-inte-national agreement; and the relevant documents in such 
cases are included in this collection. 

Even a wholly anilateral act of the United States having territorial effect 
might properly be included here; but such proceedings as those under the 
Guano Act cf 1855, and other ceses of minor island areas, do not permit of 
satisfactory treatment in a collection of documents. To take one instance, 
there is no doubt whatever of ths scvereignty of the United States over the 
Island of Navassa, where this government now maintains a lighthouse; 
various documen-s regarding Navassa are set forth in an opinion of the 
Supreme Court. As a reading of that opinion will show, a reprirt of 
documents would hardly even help to throw light on the territorial quastion 
in such a case; ths surrounding end subsequent facts and circumstances are 
of such direct consequence that cnly an historical monograph or other paper 
of that nature, wculd serve. It wouid be to no useful or convenient purpose, 
but quite the contrary, to attempt in this edition to assemble papers relating 


2 5 Statutes at Large, 797. 430 Statutes at Large, 750. 
5 Jones v. United States, 137 U. S. 202. 
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to Navassa and to those other islards and islets, keys and rocks, of the 
Atlantic and the Pacific, over which zh- United States claims or may claim 
sovereignty. 

With the exception of postal convən-ions PE Indian treaties, these vyol- 
umes include all international cocument - or acts which have at pany time been 
in force as to the United States of America. 


RELATED DO ‘UMENTS 


One other question remairs which .s particularly connected with treaties; ` 
namely, to what extent should related +r extrinsic documents be printed in 
addition to the treaty text proper? 

Some phases of this question presem little difficulty. As has been said 
above, in cases where an extrinsic document is mentioned in the treaty text, 
it is printed as being completory ihereof; and any reservations, notes, ` 
conditions, or understandings which ar set forth or referred to in an in- 
strument of ratification, and whether g ing back to the signature proper or 
not, are clearly part of the agreement There are other cases, however, 
which present difficulties, and it is hardly possible to frame a formula 
covering them all. Two or tiree instences will be mentioned by way of 
illustration. 

Upon the signature of the Treaty of Arbitration with Great Britain of 
‘April 4, 1908, notes explaining certain of its clauses were exchanged between 
the British Ambassador (James Bryce) and the Secretary of State (Elihu 
Root). These notes were comnunicste 1 to the Senate upon the submission 
of the treaty, but they are not merticned in the Senate Resolution, the 
instruments of ratification, or the prcto-ol of exchange. 

A Treaty of Commerce with Switzeland was signed on November 25, 
1850; during the negotiations an uncerstanding as to one of its clauses in’ 
favor of Switzerland was reached. T= despatch of the American pleni- 
potentiary stating this understanding was communicated by the President 
' to the Senate in connection with the rety. On November 21, 1898, after 
the treaty had been in force for over forty years, Secretary of State Hay 
wrote to the Swiss Minister that the zaid Snore dE “should be carried 
into effect.” i 

On June 5, 1805, one or hae tvo days after the signature of a fests 
with Tripoli, the American Commissiena made a written declaration which 
in effect modified one of the articles of tke treaty. This declaration was not 
only unknown to the Senate when thet body considered the treaty, but 
remained for some time thereefter unknown to the Department of State. 
The difficulties which arose from such ci: cumstances are stated in a message 
of President Jefferson to the Senate dat-d November 11, 1807. 

It is believed that in all such cases æ those above mentioned, the extrinsic 
paper should be printed in connectiom vith the treaty text. Even if it be 
assumed that such a declaration as that last mentioned was not binding on 
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the Governmen: of the, United States, still it is a document which the other 
Power (doubtless in good faith) believed to be binding; and it seems appro- 
priate to print sach a document with the treaty text rather than to consider 
it as part of the diplomatic history of the treaty. 

On the other hand, diplomazic correspondence and written records of 
negotiations leading up to the signature of a treaty are in general to be 
omitted, even wnen, as has frequently been the case, such correspondence or 
records were transmitted to the Senate during the consideration of the treaty 
by that body. 

As previously mentioned, it is tardly possible to lay down any expressed 
rule for all such related documents: allusion has here been made to the diffi- 
culties cf the subject; and each case is dealt with as it occurs. 


PROCEDURE OF TREATY MAKING 


The present edition is primarily an edition of the texts of documents. It 
is accordingly proper to indicate the sources of those texts and to outline 
some of the questions that arise in connection therewith; but as the docu- 
ments here inclided are chiefly treaties, some account of the procedure of 
treaty making is a desirable preliminary to any statement regarding sources 
of treaty texts. For simplicity, a case of an unamended bilateral traaty is 
first mentioned. 

Such a treaty when drawn up for signature, is commonly in duplicate; and 
in former times it was not infrequent to have triplicate or more originals, 
owing to the then risk of loss in sransmission. After the originals are signed 
by the respecti~e plenipotentiaries on both sides, one (at least) original is 
retained by eacL government. Ths: various originals are, of course, intended 
to be absolutely identical in their provisions. Owing to what is called the 
alternat, which need not be discussed here at length, the various originals 
may, however, Lot be identical in Jerin; for example, when two languages, say 
French and English, in a treaty with France are used, one original may have 
the French in -he left column and the English in the right, and another 
original have the English in the lef column and the French on the right; 
also in the French original would France and the French plenipotentiaries be 
given precedene, and in the United States original the United States and the 
American plenipotentiaries would Lave precedence; but the provisions would 
be precisely the same. 

Following th2 necessary constitutionel conditions precedent in the re- 
spective countr es, the treaty proceeds to ratification. On one part and on 
the other an insrument of ratification is drawn up which begins with certain 
recitals, then (ually) incorporates in extenso the exact and complete word- 
ing of the treat, and concludes with words of confirmation and ratification. 
This instrumen- is sealed with the great seal of government and is signed by 


ê The present practice as to the alternat did not, so far as the United States is concerned, 
become settled till 1815. 
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the chief of state; sa that, for examp_e, a British instrument of ratification is 
signed by the King, and a United States instrument of ratification is signed 
by the President. Thereafier these respective instruments of ratification 
are exchanged, which means that the instrument of ratification of state A 
is delivered to the government of state B concurrently. with the delivery of 
‘the instrument, of ratification of state B to the government of state A. 
This is the final step which brings the treaty into force internationally. A 
record of this exchange of ratifications, called a protocol or procès-verbal of 
exchange, is signed at the time oi the exchange by the participating repre- 
-sentatives.of the two governments, in duplicate.’ 

Under the present practice of the Department of State, of which there are 
some early instances but which began to be general about 1840, there is also 
prepared what may be called an criginal ratification by the United States. 
This (like the instrument of ratification of the same date, which is delivered to 
the other government): is signed by ths President and sealed with the Great 
Seal; in technical language, it ‘‘ratifizs the original”; that is, it embraces 
within its pages (or annexed to them) the original signed treaty. This 
-original ratification is now a regular part of a treaty file;-but as above indi- 
cated, the case is ordinarily atherwise prior to about 1840. l 

Occasional variations of the procedure outlined above are to be found on 
record; but they are not now material’? 

It is unnecessary also to mention or discuss the practice of other govern- 
ments regarding proclamation or putlication of a treaty. In the United 
States, following the exchange of razifications, a proclamation, which con- 
tains the text of the treaty, is issued by the President. This practice goes 
-back to the earliest, days of the Constitution, and instances of proclamation 
-are.to be found also in the records of the Continental Congress. — ` 

From time to time, however, the technique of a treaty proclamation has 
varied somewhat. Since about 1835 the practice has been to “proclaim the 

original.” That is-to say, the original proclamation, signed by the Presi- 
‘dent, attested by the Secretary of State and sealed with the Great Seal,- 
contains within its pages (or annexed to them), the original signed treaty 
(with a translation when necessary). So that in a treaty file, the original 
signed treaty, the original ratification, and the original proclamation may 
now form three-parts of one paper, the original signed treaty -serving as the 
recited text (or, when there are amencments, in part as.the recited text) of 
the agreement, both for the ratification and for the proclamation. __ 

In earlier years, the form was-not always the same. ‘The original- procla- 
:mation was frequently. a paper wholiy separate from the original signed 
treaty; and in.such ease there was copied into the text of the proclamation 


1 For an excellent example of such a record, see Number 5 of Documents St 
Français (1871-1914), 1% Série, Tame Premier. 

§ The instrument of ratification has sometimes served as a proclamation; and the two 
documents have now and then been combined in one. 
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and recited as a dart thereof, the worcing of the treaty, from beginning to 
end, but usually -n English only, even when the English was not an oficial 
text, but only a translation. 

Proclamation, 1owever, is a national and not an international act. . When 
the ratifications cf a treaty are exchang2d, the agreement has gone into force 
(unless otherwise specifically provided in the treaty), at least as between the 
two governments The law or praciice of a particular country may require 
promulgation of the treaty in one ferm or another, but (unless promulgation 
is specially provided for in the treaty) she absence of such usage or recuire- 
ment, or even the omission to carry out the requirement when it exists. is of 
no significance as to the international obligation of the treaty. And it may 
be added in this connection that, while under the present practice of the 
Department of State only a very brie? period can elapse between the ex- 
change of ratificstions of a treaty anc its proclamation (sometimes irdeed 
proclamation takes place on the very day of the exchange), there have been 
instances in the rast when months have elapsed between the two dates. ` 

Furthermore, is is obvious that in tke case of a secret treaty there could 
be no proclamatDn at all. While since 1789 no secret treaty (except one 
with the Creek Indians in 1790) has ever been made by the United States, 
there have been two instances under the Constitution when a secret article 
of a treaty was signed and submitted t> the Senate and there rejected: and 
prior to the Constitution there were two other instances of secret articles, 
one of which wert into force, namely, the Act Separate and Secret, signed 
with France on February 6, 1778. 

In the case of + multilateral treavy there are of necessity variations from 
the above-outlined procedure in respect of a bilateral treaty. There is 
ordinarily only ore original of a multilateral treaty, which remains deposited 
in the archives 0’ a particular government or of some international body, 
such as the League of Nations or the Pen American Union. To the various 
governments interested are furnished certified copies of that original; and the 
instruments of ra-ification or adherence or accession, as the case may be, are 
deposited with tke original treaty, notification of the deposit being seat to 
the interested parties. 


SOURCE TEXTS 


The conclusion follows that the source text of a treaty as an international 
act must be sither (a) the original or ong of the originals of the signed treaty, 
or (b) one, or more, of the exchanged instruments of ratification o2 the 
treaty, whica, as has been said above, resite the text at length; but the source 
could not be the proclaimed text as such (unless the original proclamation 
embraces, as it does in current practice, the signed original), as there is no 
internaticnal character to a proclamation. 

It is, of ecurse; true that in every cass all the texts of all the originals of a 
treaty and of certified copies thereof and all the texts incorporated in 
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instruments of ratification cr in proclamations ought to be and in theory at 
least are, absolutely and literally idext-ral in all respects, except as required 
by the observance of the principle of tze alternat. However, assuming this - 
identity to be invariably as true in realisy as it should be, none the less for an 
edition of treaties there should be what-may be called a standard text source 
system, to be adhered to throughout. In this edition the system which is 
adopted is to use as the source text the-original signed treaty which is in the 
archives of the Department of State or, in certain cases of multilateral 
treaties where the original is elsewher:, the certified copy in the archives, 
The reasons for this course will now be given. 

Those reasons may be prefaced, however, with the observation that the 
system adopted assumes absolute anc iccurate correspondence between the 
various signed originals of the treaty where there are more than one, or 
between the certified copy and the oiginal where the source used ‘is the 
certified copy. It is, of course, possio= that divergence might occasionally 
be found to exist (one instance is kacwn); but any absolute check would 
require the examination of original dccaments in almost every capital i in the 
world and is quite impracticable. 

The point of the system for which r2: sans are to be stated is that it adopts 
as the text source an original signec :reaty rather than an instrument of 
ratification, the source which has somedimes been adopted. 

In modern times treaty originals cr: frequently, perhaps now generally, 
typewritten. Exact correspondence 3: various documents is not difficult to 
secure. Comparison of one with another is easy. Copying with freedom: 
from error or omission is facilitated. Indeed, the originals of multilateral 
treaties are ordinarily printed documexis, copies of which are struck off from 
the same type after the necessary adciwons in respect of the signatures, etc’, 
are setup. Such printed copies may t= end often are used to form the tex- 
‘tual portions of the instruments of ratiication. The possibility in such case 
of textual divergence between an or zinal treaty and an instrument of 
ratification is almost infinitesimally sm_ll. It might conceivably result from 
worn or broken type or from some acc=lent during the running of the print, 
but hardly otherwise. 

In earlier times, however, treatize were written out by hand. The 
scrivener wrote first one and then anocher original, and later on a scrivener 
wrote the instruments of ratification. Hwen with the very greatest care and 
attention, slips might occur ss betwee=: the earlier document and the later 
one; and in almost every case there vere apt to be at least differences of 
what may be called writing style, immaterial in the result, but worthy of 
notice here. The scrivener cf the later document would have-and use ‘his 
own ideds of capitalization, punctuat>n, or paragraphing and perhaps of 
spelling. Itis believed that a faithiul -=production of the treaty text should 
not vary according to such changes but should, so far as it is possible for a 
printed text to show a written one, 2=hibit what was signed by the-pleni- 
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potentiaries at ths time; but with this qualification, that such features of a 
document as intezlineations, corrections before signature, whether initialled 
or not, and starred or otherwise indicated misplacements of ne are not, 
as such, shown br the printed text here. 

Some original Jocuments have on them pencil notations of « one sort or 
another; sometimes words are brackeied or crossed out, sometimes other 
words are written.in. Usually tais seems to have been done in the course of 
preparing copies or extracts or perkaps other forms; but all such notations 
obviously postdate the document itself; and no account is taken of them in 
these printed texts. 

Another reasor for the use of the original signed treaty, rather than an 
exchanged instrument of ratification as the source text, is the fact thai not 
infrequently an icstrument of ratification recites the text of a treaty in only 
one language, alttough that treaty was signed in two or even more languages. 
Thus, in order to reproduce a treaty text in both or all of the languages af the 
agreement, it would be necessary to resort to more than one instrument of 
ratification to oktain the complete text; and the various instruments of 
ratification are nct in all cases avaiable. 


AMENDED TREATIES 


Special mention should be made of questions that arise in connection with 
treaties that are sextually amended between the date of signature and the 
date of the exchange of ratifications. 

Prior to their going into force, various treaties of the United States have 
been amended, sometimes pursuant to action of the Senate, sometimes on the 
proposal of anotker Power. Tke text of the agreement is then the original 
signed treaty corrected so as to show the additions, omissions, and changes. 

In the procedure of treaty-meking iz is not customary to draw up, in the 
case of an amended treaty, a new paper incorporating the amendments; it is 
not only not customary to draw up such a new paper and have it re-signed, 
but it is not even drawn up. What is ordinarily done, if the treaty prozeeds 
to ratification, is shat, in the instrurnent of ratification, the original treaty as 
signed is recited ~extually and at length, and then, following it, the amend- 
ments made are elso recited textually and at length. In other words, if one 
were to prepare te text of an amended treaty from one of the instruments of 
ratification, so ae to get a print of the complete agreement, one would first 
type or write out-the text of the signed treaty, and then make the necessary 
interlineations, e>asures and so >n required by the amendments. Thus the 
text of an amended treaty is, strictly speaking, not the running text of any 
single document at all. 

An instance msy be given from another treaty collection. An extradition 
treaty with the Orange Free State was signed on October 28, 1896. The 
text-of the treat} is given in Malley (Vol. II, p. 1313) as it went into force, 
including the amendments of the Senate; following this text come the signa- 
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` tures of the negotiators, Olney and Fiere. The paper which those gentle- 
men signed of course did not include tae Senate amendments; and the text as 
printed in the work cited was never, -n that exact Toros signed by the ne- 
gotiators or by anybody else. 

Now the foregoing considerations co not present any particular difficulty: 
in respect of the text of an amended treaty. The question of form presented 
is merely whether the signatures of tre negotiators of the treaty should be 
appended at the end thereof even when the treaty is amended, so that the 
text printed is not strictly the text sizned. As such practice could not 
mislead any one, it should be and :s teze followed; but in every case of an 
amended treaty, in order to avoid an7 possible misapprehension end also to 
complete the history of the text, the orizinal wording, prior to amendment, 
is set forth in n appropriate footnotes cx ctkerwise indicated. 


LANGUAGE 

The matter of the source text of =reat- es is closely related to the question 
of language. A treaty may be drawn up and signed in only one language or 
in two or even in as many as four. 2am «merican treaties, for example, have 
four official texts, English, French, Portuguese, and Spanish. 

In the present treaty edition every de-cument is reproduced in whatever 
language or languages it was originsll7 written. The reasons for this are so 
obvious as to require no more then bref discussion. The historian, the 
lawyer or the official who is conceraeJ vith the text of a treaty, is properly 
entitled to have available for his exanination the complete text, which 
means in every case the text in the lanzu:g2 or languages of the original. It 
may be quite important in some cases 1 show or attempt to show that a 
difference of meaning exists as between one language and another; and it 
may also be quite important to show ix a derticular case that there is no such 
difference; but in this edition there i3 ia g@2neral no attempt made to indicate 
discrepancies or supposed discrepancies as bétween two or more official texts. _ 

Even in the case of Oriental languages, which are known to comparatively 
few scholars, the original is reproduced. This practice indeed has now been 
adopted by the Department of State in tae Treaty Series. One of the most 
recent prints of that series, No. 80), is a treaty with Ethiopia which was 
signed on January 26, 1929; ane in that print the Amharic ‘text as well as 
the English appears. 


TRANSLAT ONS 


The question of translation arises orly when there is no original English 
text of the document. Numerous tr2atie: from early times to the present are 
written only in a language other taan- Jnglish, usually but by no means 
always in French. There-is no doukt -hat in some cases (of early. date) 
current translations do not faithfully zefect the sense of the original. An 
instance might be given where the same erpzession, twice appearing, has béen 
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given different renderings witk different meanings. Aside from this, of ` 
course, there are shose permissible variations of language to express one and 
the same thought, which in esser.c2 are matters of English style. Perhaps no 
two scholars evez could or would :ndspendently make identic translations 
into English of the same original although they agreed throughout as to the 
meaning. Then too, there are cases where the original is itself so okscure 
or ambiguous a: to render agreement among scholars as to its correct 
rendering difficu® or impossible. 

Under these crcumstances there are various courses open, in support of 
‘each of which thare are not lacking arguments of force. A new and revised _ 
translation might be made in each case. It might be said that this course 
is the most scien-ific and natural. If an agreement was originally written in 
a language other than English, why not show now, with all the precision and 
accuracy that scholarship can attain, the English equivalent of that agree- 
ment? 

Another possibility would be to revise to some extent translations hitherto 
current, adoptinz them to the extent that they seem fair equivalents (even if 
susceptible of scme improvement) and changing them only where revision 
seems obviously called for. This irdeed seems to have been the 2ourse 
sometimes adopsed heretofore; and there is this to be said for it: in general 
it would carry ferward the current translations and change them only where 
changes are regerded as a distinct and necessary improvement. 

A third course is to adopt and reprint translations previously made, 
stating the source or origin or Listory o? the translation and calling attention 
only to such obvious, unmistakable, and grave errors therein as may be 
found. It is beieved that this course is preferable, and it is the one adopted 
in this edition. 

In all cases ir which a translation into English of an international agree- 
ment or act of the United States has keen necessary, such a translation has 
been made by -his Government st the time. That translation ther made 
has ordinarily een the translation waich has been used officially and un- 
officially in th& country. Accordingly that translation has not only an 
historical inter2st when ancient, but has also an official dignity. It is 
believed that it will be far more setisiactory to scholars in general, as well as 
to other users +f this edition, te put before them such translations than to 
recast them, even in cases wkeze as an original composition such recasting 
would seem desirable. Particularly is this so when (as here) the other lan- 
guage text is available for comparison and study. In copying translations, 
however, it is not deemed necessary, particularly in cases of early date, to be 
literal in such matters as spel ing, capitalization, etc. 

Accordingly in this edition where a translation is printed, it is an official 
translation in zhe sense that it is one which was made, accepted, or pub- 
lished by, or under the direction of, the Government of the United States. 
Of course, where there exist two such translations which differ inter se, a 
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choice has been made; but in every 2ase, hether of choice or not, the source 
of the translation is indicated; and where zlaring and obvious serious errors 
or discrepancies have been observed, they are noted. But while in general 
there has been a complete review of the t=nslations printed, no attempt has 
been made to indicate other renderings which might seem more desirable, 
even those which would appear somewhat closer to the other language. 
Occasionally references have been made t other translations of a quite un- 
official character which are conveniertiz accessible. Particular cases .of 
exceptional doubi or difficulty are tzeaiec in the notes as they occur. 


NOTES 
The notes accompanying: the texts in this edition are of a textual or 


procedural character only. The scheme «f the work as a whole requires. ` 


annotations which it is hoped will skew sc Żar as possible the prior and sub-. 
sequent diplomatic history of each docur=nt, the decisions of courts and 
other tribunals which have considered it, a= its relation to other documents . 
in the setting of surrounding and other G-tumstances. Those annotations. 
and comments will appear in a separate yume which will follow the com- 
pletion of the printing of the texts ug to svae fixed date not yet determined. 

When it is said that the notes accompe-aying the texts are of a character - 
either textual or procedural, it must, of coorse, be recognized that here also: 
the border line is not precise; but the >for; tas been made to limit such notes: 
to those which relate to the origical document, to other documents or 
instruments directly connected therewith, C to procedural steps taken at the. 
time. ý 

To each document is assigned a serisl nux ber, 1, 2, and so on. This is for 
convenience only; the numbers have uc lation to any other series or 
arrangement, 

The relevant dates are stated in a heacz ote as fully as possible; but for- 
reasons above alluded to, they do not incla=e any reference to proclamation 
or publication in another country; end -riere the location of an original 
document is not mentioned, it may be asscmed to be in the archives of the 
Department of State. 

In the note which precedes each docurr=nt the descriptive title used is 
derived from the document itself whea thiss possible. Thus, if in the text 
of a treaty it is called a Treaty of Amity md Commerce, those words are 
used. There are Exec prong waen thera is < so given an historic name, st 
‘as “The Jay Treaty.” 

The headnoie to each document is preface d by a title, to indicate thie rte 
party, or parties, thereto. When tke pemiies are numerous, this title is 
merely the word “Multilateral”; otherw:= it is the descriptive word or 
phrase for the other country which is thai d common speech, rather than a ` 
more formal or a technically more exact zame, which is generally used.’ 
Thus, for example, Mexico, not United Meican States; Uruguay, not the 
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Oriental Republic of Uruguay; Colombia, not the United States of Colombia. 
But as the term is that of the period of the document, the heading for the 
treaty of 1846 is New Granada; and for the treaty of 1824, the Republic of 
Colombia, as it would be misleading not to employ the formal name for a 
country which then embraced the present Venezuela and Ecuador. 
Moreover, no attempt is made in such brief headings, or even in connection 
therewith, to take account of political or territorial changes which may have 
a bearing on, or which may even go to the existence of, an international 
agreement. The treaty of 1782, headed “The Netherlands,” was made with 
“Their High Mightinesses the States General of the United Netherlands.” 
The territory them Dutch, was, under Napoleon, for some years incorporated 
with the French Empire. So in regarding that treaty as “no longer in force” 
Secretary of State Fish, in 1873, held that the Kingdom of the Netherlands, 
as distinguished from “the old body-politic’’ of 1782 was a “new body- 
politic differing fom the former one in territory, in name, and in form of 
government.” 9 So the same heading or title may relate to two distinct 
political entities or to an entity of very different status at different times. 
Accordingly, the British treaties are headed “Great Britain,” both for the 
earlier and for tke recent periods; although in the former, treaties are to be 
found which hav2 a territorial application or effect wholly or almost wholly 
in respect of Carada; and in the latter, the naming words are open to criti- 
cism as inaccurate, in that they may be intended to mean, to quote the 
famous treaty of August 27, 1928, ‘‘Great Britain and Northern Ireland and 
all parts of the British Empire which are not separate Members of the 
League of Natioas.” 


TREATY ARCHIVES 


The referencer to original documents require some account of the treaty 
archives of the Department of State. 

The file of a bidateral treaty of the United States which has gone into force 
should properly contain the following original papers: ` 


1. An origimal signed treaty. 

2. The attested resolution of the Senate (since 1789). 

3. The Unised States ratification of the original (since about 1840). 

4. The excianged instrument of ratification of the- other ‘contracting 
party. ; 

5. An original of the protocol or procès-verbal of the exchange cf rati- 
ficatioas. 

6. The original proclamation of the treaty by the President. 


Now, the forezoing six papers in the file may not all be physically separate. 
For example, and as above explained, the original signed treaty may be 
incorporated wih the United States ratification and the original proclama- 


? See Foreign Relations, 1873, pp. 720-27. 
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tion. But a complete file should, and ir rnodern times always does, contain 
all such documents; though even ir lse years there have at times been 
variations in procedure (not worthy d Ciscussion here), which make the list- 
a little longer or a little different -wichout altering its Hequirements of 
substance. 

Many of the early treaty files are incomplete. One or more of the six 
papers above mentioned may in a pamtizular case be lacking. This is true 
even of the original signed treaty n zertain instances. Subject to the 
periods of varied practice above indicat:d, note is made throughout of the 
deficiencies of the archives in all such tases, except in respect of the attested 
resolution of the Senate. For any daze tp to March 9, 1901, a copy of such- 
resolution is not very material, as the Ex=cutive J oual of the Senate up to 
the date mentioned has been made pt bl and printed. 

In the case of multilateral treaties, the substance of the record should be’ 
the same as for bilateral treaties, but zae papers in the file may differ some-' 
what in description. For comparison -he item numbers above used will be 
repeated: 

1. The paper may not be an original s gned treaty bat a certified copy of 
such original. There may be, of course, =s many signed originals of a multi- 
lateral treaty as there dre signatory =o-vers; but it is customary to have 
only one original, the interested parties being furnished with certified copies’ 
thereof. It may be added that in dip.omatic practice such a certified copy | 
of a treaty is not under seal, but bears th- signature of some official, usually © 
the chief official, of the international >ocy or of the department of foreign 
affairs of the government which furm’ses the copy, whatever title this 
official may have; his signature follcws the words “Pour copie certifiée 
conforme” or their equivalent. 

8. The United States instrument muy De in form one of accession or ad- 
herence (in practice, the distinction bes en accession and adherence is one- 
of words only, notwithstanding various ~heories which are to be found in 
the books). 

4. Similarly instruments cf other governments may be of ratification 
(signatory Powers), or of accession or cf edherence (non-signatory Powers). 
As the exchanging of instruments of rafification when the parties to a treaty 
are numerous would be extremely cumseBome, that course is almost never 
adopted. In lieu cf such exchange, ruc instruments are ordinarily de~ 
posited in the archives of one governmert or of some international body, 
which notifies the interested governmens of the deposits as made, and 
sometimes, when it is so provided, furnisl=s to the interested governments, 
certified copies of the instrumerts. Ther are, for instance, in the archives 
of the Department cf State some 57 inssrmments of ratification of, or adher-. 
ence to, the Treaty for the Renunciaticn cf War, which was signed at Paris 
on August 27, 1928. As each one is ir. a separate file box, this treaty file 
constitutes by itself quite an imposing ol ction of diplomatie papers. 
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5. Similarly there is ordinarily a protocol of deposit of ratifications rather 
than a protocol of exchange thereof. . 

As in respect cd 2 multilaterel treasy instruments of ratification (or of 
adherence or accession) are in many cases deposited by different Powers on 
different dates, taere are often variovs such protocols of deposit for one 
treaty; and the p:rties to the treaty which are not represented on the occa- 
sion of the drawmng up of a perticuler protocol of deposit either receive 
certified copies ttereof or are nctified of the deposit as may be required in 
the particular cass. 

Sc when in the notes nothing is said regarding the Department of State’s 
file of a particula- treaty, it is ta be assumed (due regard being had to the 
date) that the fie is complete in the sense above indicated, though not 
necessarily contaming the attested resolution of the Senate. 


REFERENCES 


References to ether prints of a document are limited to the Statutes at 
Large and to the numbers of the Treaty Series and of the Executive Agree- 
ment Series. In respect of documents submitted to the Senate, the Senate 
treaty designations are mentioned since the date they came into use. These 
are of convenience in connection with the Executive Journal ‘of the Senate. 
Their customary fcrm is, for example: Executive A, 66th Congress, Ist 
Session. It may be added that a document retains its Senate designation 
while before that body, even when going over from one Congress to ancther. 

However, no account of Senate proceedings is attempted. The relevant 
dates of Senate a stion appear; and also the result of that action in respect of 
amendment, rese-vations, or otherwise; but that is all. 

Whenever refe-ence is made herein to a print in some other collection of 
one of the docur-ents of this edition, it is not to be inferred in any case that 
the other print, so which reference is made, is literally the same, or even 
thar the differences bétween the two ere immaterial. 


ARRANG: SEMENT 


The arrangemənt of the dociments in this collection deserves mention, 
parzicularly as it:is a departure from that previously adopted. In previous 
editions generally the arrangement of treaties has been in the first instance 
alphabetical by names of courtries, with a chronological arrangement in 
respect of the treaties of each country. The problem of including multi- 
lateral treaties tc which numerous countries are parties did not arise to any 
extent in the earier period of our history. Bv the time that the edition of 
Malloy was prinzed in 1910, such treaties had become quite numerous. In 
that edition the problem was met by printing the bilateral treaties first, 
beginning with Algiers and ending with Zanzibar, and following these the 
multilateral agrzements called ‘‘Intarnational Conventions and Acts to 
wh:ch the Unite1 States is a Party,” were arranged chronologically. 
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In this edition the arrangement i3 wholly chronological; and in respect of 
treaties the controlling date taken is the date of signature. In other words, 
the first treaty which is printed in zis collection is the Treaty of Amity and 
Commerce with France of February 6, 1778 (which precedes the Treaty of 
Alliance of the same date merely b>cause that agreement refers to the other 
as having been made), and the following documents, whether bilateral or 
otherwise, follow according to the date of signature without any grouping of 
them according to the parties thereso. l 

It is recognized that no possible errangement is or can be wholly perfect. 
Certainly any attempted arrangement by subject matter would be confusing 
if not impossible; but there is < good deal to be said for an arrangement by 
countries or parties. There are also, it may be added, some very serious 
objections to it; they need, however, not be gone into; for the fundamental 
and controlling reason for a pure: chronological arrangement is that it 
permits continuity as no other arrangement does. 

By continuity this is meant: Th2 volumes of texts which are now under 
preparation will contain, when completed, the treaties and international acts 
of the United States which have gcne into force up to a given date not yet 
determined. The index (whether a separate volume or not) and all the 
various tables and lists which the vo_umes include, will cover the contents of 
them all, as will the separate volum of comments and annotations. 

The chronological arrangement p2rmits a continuation of the series in the 
same form. Subsequent volumes cay be from time to time prepared and 
issued without in any way reducing the value and availability of those first 
printed. It would be quite possible, for example, to prepare when desired, a . 
new general index covering roi only the original volumes but later ones.” It 
would also be feasible from timė ta time to reprint the front matter in the 
introductory volume, bringing its tales and lists up to date; and the keeping 
of the notes and annotations nearly up tc date could be accomplished by 
occasional separate prints, perhaps in pamphlet form, which could be used 
with the volumes of notes and perhaps at infrequent intervals incorporated 
therewith in a revision. 

No possible arrangement other than a chronological one permits of con- 
tinuity in the sense indicated. 


CONTRCLIUING DATES, 


The dates of signature of treacies 1ave been. taken as the controlling dates, 
of the chronology, chiefly because itis by the date of signature that a treaty 
is generally known and referred tc among officials and writers. On the 
whole, the date of signature appears to be the most desirable date for this 
purpose, despite certain minor prcblems which it presents in particular 
instances, and notwithstanding on2 question, more important, which it 
raises in a continuous edition of suca documents. 

The period between the date of signature of a treaty and the date of the 
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exchange of ratifcations thereof may be quite a long one. A treaty with 
Spain which waes signed on August 11, 1802, did not go into force until 
December 21, 1£18. More than twenty-one years elapsed between the 
signature of the Esle of Pines treaty with Cuba in 1904 and the exchange of 
ratifications thereof in 1925. 

There may accordingly be now anc then an irregularity in the orcer of 
treaties in a continuous edition where the arrangement is chronological by 
date of signature. For example, if we suppose a volume of the present 
edition to end wizh treaties which have gone into force up to the close of the 
year 1980, there would doubtless be in that volume certain treaties which 
had been signed zs late as during the year 1930. Yet in 1931 a treaty might 
go into force whch had been signed, say in 1925; and such a treaty would 
necessarily appesr in a volume subsequent to that which contained a treaty 
signed in 1930. The number of such instances, however, would doubtless 
be very few, for they are quite exceptional. 

Furthermore the arrangement of the present edition differs in this er 
from the arrangement of the current Treaty Series of the Department of 
State. In that series, as is said elsewhere, treaties now appear in chrono- 
logical order of sroclamation. This :s necessarily and properly so; for one 
of the main purposes of the Treaty Series, and one that it perfectly accom- 
plishes, is to give information at the earliest possible date of the texts of 
treaties to which the United States is a party. So the Treaty Series print 
appears almost immediately after tke proclamation of the treaty by the 
President; and xowadays proclamation of a bilateral.treaty follows almost 
immediately its going into force, and proclamation of a multilateral treaty 
follows almost immediately its going into force so far as the United States is 
concerned. 

So while there are certain objections which may be urged against the use 
in this edition œ a chronological arrangement by dates of signature, it may 
be repeated thas it is believed that, on the whole, such arrangement of the 
documents is tte most suitable, the most convenient, and the most logical. 


THE EDITION OF MALLOY ! 


Reference mey now be made to some other treaty editions which are at 
present in general use. An historical note on the subject of publication of 
treaties of the Luited States, with a bibliography, will be a part of the work; 
here it is necessary to allude to only three collections. 

Undoubtedly the collection of Uniżed States treaties which is in iho most 
general use at this time is that commonly cited as Malloy, which appeared in 
two volumes ir 1910, a third and supplemental volume by another editor 


1 Treaties, Con~entions, International Acts, Protocols and Agreements between the 
United States of America and Other Powers. Vols. I and II (1776-1909), compiled by 
William M. Malby; Vol. HI (1910-1923), Washington: Government Printing Office, 
1910, 1923. 
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appearing in 1923. In the Malloy =1tbn (using the expression to’ include 
the three volumes) English texts alor2uppear. Sometimes these are printéd 
as if the original text were in English, rban the fact is otherwise. There are 
occasional notes in that edition, r2latins -hiefly to termination or abrogation 
of treaties. Certain agreements to waist the United States is not a party are 
included. The edition contains num-rous exchanges of notes and other 
so-called executive agreements, anc, vaie it cannot be said to be complete, 
it is the most. complete single collectio cf treaties and international acts of i 
the United States hitherto available. 


TAE STATIE i iT LARGE 


Treaties of the United States are printed in the Statutes at Large. The 
bound volumes of the Statutes at Lag appear now every two years, some 
months after the close of each Congres. For the early period, however, that 
is to say, from the Declaration of Indescndence until about 1845, the treaties 
and international agreements are collzcted in Volume VIII of the Statutes 
at Large. In that volume, however, #h2r2 are certain omissions and various 
inaccuracies. Volume VIII is to 3om2 axtent annotated, but later volumes 
are not, though edequately indexed. O-dinarily the treaty prints in the 
volumes of the Statutes at Large inchsceforeign languages as well as English, 
though not Oriental languages. In Vclime XVIII of the Statutes at Large, 
Part 2, appear the treaties of the Uxitec States up.to December 1, 1873. 
These are (with slight exception) in Ea:lsh only. They include almost all 
treaties printed in earlier volumes anz -ome others. The references in the 
present edition to the Statutes at Lazzt cre, when there are two prints, to 
the earlier. 

The volumes-of the Statutes at Large ere a valuable reference source for 
treaty texts, particularly the later volum-:s and more especially for reference 
to the text of a single treaty; but for mt=sence to the treaties of the United. 
States generally, the Statutes at Large ae highly inconvenient, owing to the 
fact that the treaties are in some timy different volumes with no general 
‘index. Moreover, there are various ezen tive and other agreements which- d 
the Statutes at Large do not contain. 


| THE TEEALY SERIES 


The Treaty Series consists of separet+ -reaty prints in pamphlet or slip 
form. ‘This series was commenced by ite Department of State in J anuary, 
1908.. In a sense it may be said to have then commenced with ‘Treaty ts 
Series No. 489, a multilateral convencicucfcr the.creation of an international ` 
institution of agriculture, which was >roclaimed on January 29, 1908. ` 
` Since that time the series has continuzd nımerically i in chronological order 
of proclamation or publication. It incuies not only treaties in the sense of 
international agreements that- go to tLe Senáte, but also certain so-called 
executive agreements, and various awerd:,2tc. At this writing ‘the numbers l 
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of the series have >assed 800; but these have not all been strictly continuous 
numerically, as there are some instan ces of what may be called “A” numbers 
and half numbers. 

Beginning as of October 1, 1929, the Treaty Series is limited to arenie 
submitted to the Senate. Another series, called the Executive Agreement 
Series, contains tne exchanges of notas, etc. The Executive Agreement 
Series is numbered from No. 1 on, in the order of issue from the press. 
Each prinz in the txecutive Agreement Series indicates its appropriate place 
in a joint file witt the Treaty Series. 

In respect of so much of the Treaty Series as precedes No. 489, there are 
various observaticns to be.made. The numbers (of which, including “A” 
numbers and fra:tion numbers, there are about 514), were assigned to 
treaties, executive agreements, etc., of earlier date of proclamation than 
No. 489. The eaclier order, however, is not, chronological, but only partly 
so. Up to No. 375 that order is by countries arranged alphabetically, with a 
chronological sub-order in respect of each country.. Then follow some 
multilateral agreenents; and after No. 390 the arrangement becomes gen- 
erally chronological. Thus, for 2xample, Treaties Series, No. 1, is the 
treaty with Algiers of September 5, 1785. A treaty with Tripoli only a few 
months later in date, November 4, 1796, is No. 358; whereas our earliest 
treaties, those wi-h France of February 6, 1778, are in the Treaty Series 
numbered respect-vely 82 and 88. Nos. 102 to 14614 are all assigned to 

Great Britain; bus so are others, such as 446, 452 and 458. 

Furthermore, se far as prints of the Treaty Series numbers prior to 489 
are concerned, th=se fall into three classifications: for a very considerable 
number of those treaties there are no separate prints at all; for most of the 
others there are s2parate prints made. prior to the beginning of the Treaty 
Series, and in vazious styles of size and form, and which do not bear any 
printed numbers Dut which, in a collection of the Treaty Series, must be 
separately numbeced by pen; finally, in some eases of early numbers there 
are separate treaty series prints which were issued because of a more or less 
general inquiry fo: the text of a particular treaty. Thus Treaty Series, No. 
28, a treaty with Belgium signed or March 8, 1875, was printed in 1928 in 
the current treat} series form. 

Accordingly, there is no coraplete Treaty Series collection in print, not 
because it is out of print, but because it never was completely printed. 
There isin the Library of Congress as complete a set as it is possible new to 
assemble; complete, that is to say, from. No. 489 on, and containing for the 
lower numbers al the separate, prints, whether in the treaty series form or 
-not, which are n»w available. Even such a set as that, however, might 
conceivably become more complete if shere should in the future be further 
separate treaty series prints of some of ‘the earlier treaties. 

It is to be added that the  Treity Series numbers are the treaty file ı num- 
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ments as were not separately prnted, -he numbers are hardly more than 
file numbers; three of them (90, £1C anc 295) are assigned to ‘‘Unperfected 
Treaties.” ; 

In the present collection, cross revereaces to the numbers of the Treaty 
Series or of the Executive Agreeme-t S=ries are placed at the beginning of 
each document printed. The Tresty Series and Executive Agreement 
Series of the Department of State are publications of the highest impor- 
tance. That importance is not les=ened by this edition; indeed, the two 
series are indispensable for use in cornection with the present edition. 
When the last volume of texts row in contemplation comes off the press 
there will then be treaties and intarrational acts of the United States which 
will have come into force during tze publication of that volume and not. 
therein contained. For such treaves and acts and for those thereafter 
made, the most convenient recerence, and generally the only immediately 
available reference, will be the Treaty Series or the Executive Agreement 
Series. 


LISTS AMD TABLES 


In conclusion, mention shculd be mede of the various lists and tables. 
In each text volume there will be g ist cf the documents therein contained, 
giving their serial numbers and dates. The introductory volume will have 
such a running list of all the dozumeats i2 all the volumes. It will have also 
a list arranged by countries, in waick tke multilateral treaties will be sepa- 
rately grouped and listed chronolcgizally. There will be also another list of 
the multilateral treaties in wkick tzey are classified, so far as this seems 
possible, either by subject matter, crigir, or otherwise. Of necessity all of 
these general lists will be incomp_eta in the short print of the introductory 
volume. 

There will be a list of agreem2nts s_bu=tted to the Senate, in chronological 
order of dates of transmittal; and a list f the Treaty Series from Numbers 
1 to 800. i 

There will be tables of the Pres-Jen:s and Vice-Presidents and of the 
Secretaries of State, with dates of odice, ete.; and for the Continental Con- 
gress period, tables of the Presidents of Congress and a note regarding the 
Secretaries for Foreign Affairs. 

There will be a bibliography of United States Treaty collections with an 

‘historical note; a bibliography of waks ited with full titles; and a table of 
abbreviations as a guide to the references throughout. . 
-There will be also a note on the A>chives of the Department of State, and 
their arrangement, use, etc.; and sr account of the relevant papers of the 
Continental Congress period, nov in th= Library of Congress, which were 
formerly in the custody of the Departmcnot of State. 

There will be a Subject List; ix tis, ander rather general heads, will be 
indicated treaties and other acts, 97 =rticles thereof, which may properly be 
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grouped under the respective topics; bub the subject matter of the documents 
‘ cannot be fully chssified by tables or cists. The index will, it is hoped, be 

sufficiently comp-ehensive and detailed to permit ready reference in this 
‘regard throughou; the documents as a whole. 


OONCLUSION 


Particular proklems of editing cre not considered in this general view. 
Early treaties present some difficulties which are absent in later years: and 
there are indeed 2ertain treaties, such as the treaty of 1830 with Turkey 
and some of the -reaties with the Barbary States, which raise unusual and 
even unique questions of editing; but such special cases, while perhaps of 
interest equalling their difficulty, are so atypical, that present consideration 
`of them would terd to divert attertion from the plan of the work as outiined. 
` and submitted. ; 
The aim is a publication which will meet the needs of officials, of schclars, 
and of all those interested in the foreign affairs of the United States. 


PRESUMPTION OF CESSATION OF CITIZENSHIP: ITS EFFECT 
ON INTERNAT OMAL CLAIMS 


SECTION 2, ACT OF MARCH 2, 1307, AS DISCUSSED IN RECENT 
DECISIONS OF INTERNATIONAL CLAIMS COMMISSIONS 


By MARCAŁET LAMBIE - 
Member of the Bars of New Yors State and District of Columbia 


‘Although the Constitution of the U=ited States declares in the Fourteenth 
Amendment that all persons barn cr nataralized in the United States and’ 
subject to the jurisdiction therecf are citizens of the United States, Congress 
has enacted legislation affecting the dinlomatie protection of citizens abroad 
which makes a material distinetion between persons born in the United 
States and those who have bean naturalized in this country. This distinc- 
tion has caused considerable dis2ussica as to the political status of natural- 
ized American citizens against whom ~ae presumption of cessation of citizen- 
ship has arisen by virtue of the proäsions of Section 2, Act of March 2, 
1907, and recently has been interzsfing-y illustrated before international 
claims commissions. 

Can a naturalized American citizen rightfully expect an international 
claims commission to take jur-sdiet-on >ver his international claim if a 
presuraption of cessation of citizenship existed against him when he was 
abroad at the time his alleged intermational claim arose? Has Congress 
attem ted to delegate to the Depar-meat of State the power to revoke 
under certain circumstances the citiz=nship of naturalized Americans? 

Interpretations, possibly somewhst at variance with respect to the rights 
of American citizens against whem th= presumption had arisen, are disclosed 
in the cases of Henry Rothmann befcre tie Tripartite Claims Commission, 
decided on July 11, 1928,? and of Jacxb Margulies before the same commis- 
sion, decided on May 11, 1929,? confizming the Rothmann case, and that of 
Lily J. Costello, Maria Eugenia Costello and Ana Maria Costello, decided 
on April 30, 1929,‘ before the so-celed General Claims Commission under 
the Convention of September 8, 1£53, between the United States and 

134 Stat. 1228. 

2 The United States of America ox behalf » Heary Rothmann, claimant, v. Austria and 
Hungary, Docket No. 8, printed in this Jocxnar, Vol. 23, No. 1, January, 1929, p. 182. 

3 The United States of Americs on behalf cf Jazob Margulies, claimant, v, Austria and 
Hungary, Docket No. 7. 

‘The United States of America on behalf o` Lily J. Costello, Maria Eugenia Costello and 
Ana Maria Costello, claimants, v. The Unites. Mezican States, Docket No. 3182, Opinions 
of Commissioners, Washington: Government Princing Office, 1929, p. 252. Aleo ae al in 
this Jounnat, Vol. 23, No. 4, October, 192, p. 875. 
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Mexico (43 Stat. 1730). These cases involve the interpretation of a portion 
of Section 2 of the Act of March 2, 1907, which is as follows: 


That any american citizen shall be deemed to have expatriated him- 
self when he has been naturalized in any foreign state in conformity 
with its laws. or when he has taken an oath of allegiance to any foreign 
state. i 

When any naturalized citizen stall have resided for two years in the 
foreign state irom which he came, or for five years in any other foreign 
state, it shall be presumed that he has ceased to be an American citizen, 
and the place of his general abode shall be deemed his place of residence 
during said rears: Provided, hcwever, That such presumption may be 
overcome on zhe presentation of satisfactory evidence to a diplomatic or 
consular ofer of the United States, under such rules and regulations 
as the Deparsment of State may prescribe: And provided also, That no 
American citizen shall be allowed to expatriate himself when this 
country is at-war. 


- In the Rothmarn and Margulies cases Commissioner Parker of the Tripar- 
tite Claims Commission held that the presumption of cessation of citizen- 
ship having arisen against the naturalized citizens at the time the acts 
forming the basis of their respective claims occurred, the claims were not 
in their inception impressed with American nationality and, therefore, not 
within the jurisdiction of the commission. The Commissioner says in the 
Margulies case: 


Applying the rule laid down by this Commission in the Rothmann 
case to the firdings of fact as above set out, it is apparent that under the 
laws of the United States then in efect the claimant had presumptively 
ceased to be an American citizen in August, 1914, at the time the claim 
here asserted arose; that the claimant had st that time done nothing to 
rebut this presumption of expatriation arising under the Act of March 
2, 1907, from a residence of more than two years in the foreign state 
from which h2 came; that the nationality of the claim is determined by 
the status of the claimant’s citizenship at that time; and that, as the 
claimant was not at that time entitled to protection as an American . 
citizen, the daim at its inception was not impressed with American 
nationality. The reason for this rule is fully stated in the Rothmann 
case... .° 


The following is found in the opirior in the Rothmann case: 


The statut= substituted a d2fixite rule, comparatively simple and 
uniform in itsapplication—a rule o? expediency. Itis a rule of evidence 
but something more. It fixes the correlative rights and obligations of 
the Governmsnt of the United States and the individual concerned for 

_ the period du~ing which it remains in effect. While the presumpticn of 
. law is not corclusive and residence abroad Zor the period prescribed by 
the statute des not of itself terminate permanently American citizen- 
ship, nevertheless when the statctory period has run and the legal 


534 Stat. 1228. 
* Tripartite Claims Commission, Jacob Margulies v. Austria and Hungary, Docket No. 7. 
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presumption has arisen against the dividual he has for the time being ` 
forfeited all right to be recognized a: an American citizen and protected 
as such. He can overcome this stasctory presumption (at least so long 
as he resides abroad) ty complying with the rules prescribed by the 
Department of State in pursuance > the statute, which rules while in 
effect are as binding as the terms o: zhe statute itself.’ 


Commissioner Neilsen, speaking for f= General Claims Commission in 
the Costello decision, apparently takes = view that in the case of a natu- 
ralized American residing abroad wko fads to rebut a presumption arising 
under Section 2 of the Act o7 13C7, while zae right of protection may be with- 
drawn by the Department of State fron. such a person during his residence 
abroad, American citizenship is retains] by him and that by virtue of 
such citizenship, a claim which aros2 wan the presumption was operative 
may be made in his behalf after the pres mption has ceased to exist. How- 
ever, the precise case with whizh his opin. n was concerned related to a claim 
made in behalf of native American ci-izeas, relatives of a naturalized Ameri- 
can against whom the presumpiion had srisen but had not been overcome. 
In that respect the case differs from tte Rothmann and Margulies cases, 
where claim was made on behal? o2 the r.eturalized citizens themselves after 
the presumption against them hac ceasec to exist. 

The Commissioner says in the Costzallc case, “In the light of what seems to 
be a reasonable interpretation af the larzuage of the statute, it seems to be 
clear that the law should be.construed sim~ly to deprive persons of protection 
while residing abroad and noz entirely uillify their citizenship, ...” He 
then discusses a number of interpretation. of Section 2 of the Act of 1907 by 
the executive and legislative branches cf the government and by the judi- 
ciary, and cites several caszs in suppo. of his conclusion that, with the 
possible exception of a single judge the judiciary had not construed the 
Act of March 2, 1907, to effect a carcel¢tion of citizenship.® 

The application of the rule of tke statate is apparently not found by this 
Comraissioner to be comparetively simpE-and uniform as stated in the Roth- 
mann case, for he speaks of tke language of the section as “vague and un- 
certain,” and refers to an opinion rerder=1 by Attorney General Sargent on 
Febrcary 8, 1928, in which that languaz: is described as being “so loosely 

1 Tripartite Claims Commission, Henry Rochn=.an v. Austria and Hungary, Docket No. 8; 
also this JouRNAL, Vol. 23 (1929), p. 134. 

3 Opinions of Commissioners, supre, pp. 256-61, discussing the following: Opinion of 
Attorney General Sargent, 35 Ors. Atty. Gen. 399; United States v. Gay, 264 U. 8. 353; 
Opinion of Attorney General Wickercham, 28 Jos. Atty. Gen. 504; Compilation of Cer- 
tain Cepartmental Circulars Relating to Gitizership, Registration of American Citizens, 
Issuance of Passports, Ete., Departmen: o: St. (1925), pp. 34, 45, 120; United States 
ez rel. Anderson v. Howe, 231 Fed E46; Stein, & al. v. Fleischmann Co., et al., 237 Fed. 
679; Thorsch v, Miller, 5 F. (2d) 1:8; Nurge c. Miller, 286 Fed. 982; United States v. 


Eliasen, 11 F. (2d) 785; Banning t. Penrcse, == Fed. 159; Nelson v. Nielsen, et al., 113 
Neb. 253; Sec. 21, Act of March 4, 1923 (=2 Sct. 1516), Trading with The Enemy Act, 


a8 amended, 
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- drawn that its operstion and effect have been in doubt ever since its pas- 
sage.” ° Further comment is made in the Costello case: 


If the view should be taken that residence abroad for specified periods, 
coupled witk tha failure to rebut the statutory presumption, results in 
loss of citizessh:p, it would be uncertain when citizenship is nullifed— 
whether it tekes place after the expiration of the statutory periods, or 
after a consular or a diplomatic representative has passed upon the 
evidence submitted by persons against whom the presumption has run, 
or after the Department of State has passed upon it, or after persons 
have been notified of rulings made in their respective cases. There 
appears to bə nothing in the law of 1907 to justify the view that Con- 
gress intended to legislate in such uncertain terms with respect to such a 
serious question as the cancellation of American citizenship. 


According to s ruling of the Department of State, Timothy J. Costello 
evidently was not considered to be entitled to protection of his Govern- 
ment at the time he was killed in Mexico. But he was an American 
citizen at thet t:me. He was not a Mexican. And he had not by any 
action of his Gcvernment bezn outlawed as a man without a country. 
There was ncthing in any establisked rule of domestic policy that would 
have precluced his Government from extending protection to him at 
some future date after he had returned to his own country to reside.!° 


An analysis of che Rothmann cese in the light of the Costello decision sug- 
gests certain polets of difference in the two interpretations of the law in 
question. 

“Henry Rothmann, a native of Austria, was naturalized on June 6, 19(6, in 
accordance with the then existing law of the United States. The judgment 
neturalizing him as « citizen of the Urited States has never been set aside, 
and Rothmann neve? brought himself within any of the methods prescribed 
in United States laws by which one may divest himself or be divested of 
American citizenchir. Nor did Rothmann acquire citizenship in Austria 
or any other courtry while he was abroad. According to interpretations of 
the Act of 1907, =s ciscussed in the Costello case, Rothmann did not cease 
to be an American citizen under the clause in question, even though some 
kind of a presumption may have arisen against him because of absence 
abroad and, in corsec uence, diplomatic protection was for a time withdrawn. 
The continuity of his American citizenship was unbroken. He returned to 
the United State: in 1919 on an emergency passport issued to him as an 
American citizen by an American consul, is today a citizen of the United 
States by. virtue o ` hi3 naturalization in 1906, and since his return in 1919 has 
been exercising the rghts and privileges of United States citizenship. 

Furthermore, Articles I and IV cf the Naturalization Convention between 

? Opinions of Comnissinners, supra, p. 256, citing 35 Ops. Atty. Gen. 404. The Attorney 
General also observec thet clarifying legis!ation is desirable. 


10 Tbid., p. 261; alsc this JOURNAL, Vol. 23 (1929), p. 8&2. 
u Section 2165, Un ted States Revised Statutes (1878). ` 
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the United States and Austria~-Hungery, 2oncluded on September 20, 1870,” 
and still operative when Rothmann’s clair arose, appear to be penae with 
. respect to Rothmann’s citizenship. The= articles provide: . 


Article I. Citizens of the Austr--Hungarian Monarchy who have 
resided in the United Siates of An=rica uninterruptedly at least five 
_yéars, and during such residence hav= become ‘naturalized citizens of the 
United States, shall be held by the G-vernment of Austria and Hungary 
to be American citizens, and shell b= treated as such. 

Reciprocally, citizens of the Unite States of America who have re- 
sided in the territories cf the AustroJungarian Monarchy uninterrupt- 
edly at least five years, and during sæh residence have become natural- 

` ized citizens of the Austro-Hungarian Monarchy, shall be held by the 
United States to be citizens of the ustro-Hungarian Monarchy, and 
shall be treated as such. 

' Article IV. The emigrant from [he one state, who, according to 
_ Article I is to be held as a citizen c the other state, shall not, on his 
return to his original country, be constrained to resume his former 
citizenship; yet if he shall of his ow accord reacquire it, and renounce 
the citizenship obtained by naturalistion,.such a renunciation is allow- 
able, and no fixed period of residence =hall be required for the toco paition 

_ cf his recovery of citizenship in his «iginal country. 


By virtue of these articles Rothmann`s native countty, Kada; upon 
Rothmann’s return to it, was bound t recognize his formally. acquired 
American citizenship, unless and until F= renounced his naturalized status 
and reacquired his original nationality. 
Austria was again pledged to recogn ze Rothmann’s citizenship of the 
United States by Part X, Article 230, of he Treaty of Peace between Allied 
and Associated Powersand Austria, coaclu“ed September 10, 1919," whicharti- 
cle was incorporated into the Treaty Est:blishing Friendly Relations, signed 
.on August 24, 1921, by the United State: and Austria.“ Article 230 reads: 


Austria undertakes to recognize axy new nationality which has been 
or may be acquired by her nationa= under the laws of the Allied and 
Associated Powers, and in accordan=e with the decisions of the compe- 
tent authorities of these Powers parsuant to naturalization laws or 
under treaty stipulations, and to regard such persons as having, in conse- 
quence of the acquisiticn of suck nev nationality, in all respects severed 
their allegiance to their country of ¢ rigin. f 


Rothmann seems to have been the viccim of wrongful conduct by author- 
ities of Austria-Hungary within the date: specified in the Claims Agreement 
to dispose of certain claims of United St<tes citizens, concluded on Novem- 


` 217 Stat. 838. 

3 Treaties, Conventions, International acts, Protocols, and Agreements between . ‘the 
United States of America and Other Powers. 191—1928, Washington: Government Printing 
Office (1923), Vol. ITI, p. 3232. 

' 442 Stat. 1948. Also in Treaties, Convertions. International Acts, etc., supra, Vol. IM, 
p. 2495. 
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ber 26, 1924, by she United States and Austria and Hungary.“ It appears 
from the opinion *endered by the Commissioner that he did take jurisdiction 
for the purpose of passing upon the merits of two items of Rothmann’s 
claim, namely, those based upon indebtedness, confiscation of and damage to 
Rothmann’s property in Austria by Austro-Hungarian military authorities 
or representative: of Austria-Hungary, finding against the items. Unless the 
claimant were American there would seem to have been no jurisdiction to 
determine the merits of these two items. With respect to the third item of 
Rothmann’s claim, based upon enforced military service in the Austro-Hun- 
garian army, the Ccmmissioner states in his opinion that respondent govern- 
ments admit tha- claimant was forced to perform certain services in connec- 
tion with their armies. Notwithstanding Rothmann’s protests that he was 
an American citizen and his alleged refusal to take an oath of allegiance to 
Austria, he was impressed into the nonzombatant military service of Austria- 
Hungary and compelled to serve from July 19, 1916, to November 3, 1918. 
Limitations of space do not permit the discussion as to whether such enforced 
service could be interpreted under the Naturalization Convention of 1870, 
supra, as a step toward constraining Rothmann to resume his former ciżizen- 
ship. Rothmana, however, maintains that he took no oath of allegiance to 
Austria in connection with his military service, but even if he had zaken 
such an oath of allegiance against his will it would not appear to have re- 
sulted in expatriation.*- 

Responsibility in the claim is fixed by the Treaty Establishing Friendly 
Relations between the United States and Austria, supra, which incorporates 
certain articles o? the Treaty of Peace, supra, and by the Claims Agreement 
‘between the United States and Austr-a and Hungary, supra. The persons 
permitted by these covenants to fie claims before the Tripartite Claims Com- 
mission are ‘American nationals,’’ “American citizens” and “all persons, 
wheresoever domiciled, who owe permanent allegiance to the United States 
of America,” whose claims as defined in the treaties arose between August 1, 
1914, and July £, 1921, and belonged to American nationals at their origin 
and on Novemler 8, 1921. The term “national” in the above treaties is 
used in its broad əst possible sense, sccording to principles and rules laid down 
by the Tripartite Claims Commission.!” 

The claimant. Henry Rothmann, whose American nationality existed at 
the time the itens of his claim arose in 1914 and 1916 and has continued un- 


15 44 Stet. 2213. 

18 See Edwin M. Borchard, The Diplomatic Protection of Citizens Abroad, New York 
(1915), p. 683. : 

17 Administrative Decision No. 1, Tripartite Claims Commission, May 25, 1927 (also 
printed in this Jou=waz, Vol. 21, No. 3, July, 1927, p. 605), which incorporates pp. 175 to 
194 of Administrat-ve Decision No. V, Oct. 31, 1924, Mixed Claims. Commission, United 
States anc German Z, Consolidated Edition of Decisions and Opinions, Washington, Govern-’ 
ment Printing Offie (1925), p. 189; Decision No. V, supra, also printed in this oun 
Vol. 19, No. 3, July, 1325, p. 626. 
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interruptedly to the present time, would seem expressly included among the 
classes of persons contemplated by the Claims Agreement between the 
United States and Austria and Hungary supra. The fact that the Govern- 
ment of the United States, as a matter o= domestic policy, may have tempo- 
rarily withheld diplomatic pro‘ection fron Rothmann when he was abroad 
is of no relevancy tothe legal avestion whether, by reason of his nationality 
determined. by statutory provisions anz treaty stipulations, his claim is 
withir. the jurisdiction of the Tripart-te Sommission under the terms of the 
Claims Agreement. Nowhere co the akeve treaties and agreement declare 
or even intimate that a claimant must nc be under a presumption of having 
ceased to be a citizen, nor is thera in tzem any other qualification of the 
word ‘‘ citizen.” 

Since the citizenship of an individuel asthe basis for presenting his claim is 
determined by the municipal law cf the :ountry to which the claimant be- 
longs and by treaties to which “hat nazior_is a party, it is pertinent to inquire 
whether any municipal legislation of th= United States subsequent to the 
Naturalization Convention of 1370, supa, has altered Rothmann’s status 
under American law or under the Natursization Convention of 1870. The 
only legislation which seems to bear upoc this point is Section 2 of the Act 
of 1907. The convention of 1870 was in berce when Rothmann’s claim arose, 
and, as has also been pointed out, the Treaty Establishing Friendly Rela- 
tions, supra, again recognizing Americar naturalization of former Austrian 
subjects, was signed in 1921, sc there has been no hiatus in the mutual recog- 
nition of naturalization by the United Sates and Austria from 1870 to the 
present time, except as the convention -f 1870 may have been suspended 
during the period of hostilitizs between the United States and Austria. 
However, during the participation of tae United States in the war, Rothmann 
could not have expatriated himself becauz of the express prohibition to that 
effect in the Act of 1907. The Tripartize Claims Agreement, supra, was 
concluded seventeen years after the Act #2 1907, yet the agreement uses the 
unqualified terms ‘national, ’’ “citizen ” aud “all persons, wheresoever domi- 
ciled, who owe permanent allegiance tc th= United States.” It would appear 
that Rothmann was a citizen cwing pemmanent allegiance to the United 
States during his absence abroad and that his conduct at that time, what- 
ever may be said of it, did not absclv2 hm from such allegiance. 

The court in Stein, et al. v. Fleischmann Co., et al.,!8 decided that a former 
Austrian subject, naturalized in the Un>ed States, was still an American 
citizen although he tried to prce that, bi virtue of the Act of 1907, he had 
become expatriated because of prolonged sesidence in Austria without inten- 
tion of returning to the United States. ss he had taken no positive step to 
reacquire Austrian citizenship, the court eld in part: 


In the case of the second class of zases, funder treaties such as the 
Naturalization Convention of 1870, supra] domiciliary intent has noth- 


+8 287 Fed. $32, 
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ing to do wizh it, but the citizen zan repatriate himself by form of law. 

. > It woud be even more remarkable if Congress meant by a general 
statute like the act of 1907 to abrogate pro tanto such treaties as these 
by providing for repatriation if the putative citizen could not satis-y the 
officer that ne had not so reacquired his citizenship: In such cases we 
should have not only the singular fact that the decisions of such officers 
were conclu:ive elsewhere, but their decisions would rest upon matters 
of record, ard might deprive a citizen of treaty rights. While all this may 
be within tte power of Congress, it seems to me most unlikely to have 
been within its intent. [Italics supplied.] 


Not only the -urisdiction but the merits of Rothmann’s claim were to be 
determined in tke light of the Claims Agreement between the United States 
and Austria, tha~ is, under an international convention and not under the law 
of nations; but «ven if the clair. had been subject to adjudication in con- 
forraity with international law, the policy of the United States in withholding 
protecticn tempcrarily would seem in no way to affect the right of the United 
States to press a claim in behalf cf a citizen. The political department of the 
Government of the United States from time to time takes into account con- 
siderations of poicy in dealing with matters of protection of citizens abroad, 
native as well as naturalized citizens, and may even decline to sponsor their 
claims, kut that is not a matter of concern to any foreign government. 

Nationality gives a warrant to the government of one country to protect 
the person and property of its nationals in another country. It may have 
been deemed inexpedient for a government to interpose in behalf of its na- 
tional at the time when his claim arose—items of Rothmann’s claim, for 
instance, arose ~vhen the United States was with difficulty maintaining a 
neutral position during the war—but considerations of policy prompting 
the Department >f State in no wey control juridical questions. Nor is there 
reason to suppcse that, when cne government may have refrained from 
giving protectiox to its national abroad, the authorities of another govern- 
ment in inflicting wrongs upon such a national have been influenced in any 
way by the temporary considerations of policy prompting the former govern- 
ment. Such considerations do not expunge or excuse the commission of 
wrongs by a government to the person of property of analien. At whatever 
time it suits the >olicy of the United States to assist a national by espousing 
his claim under international law, ard particularly under the terms of an 
international ag-eement, compensation may be demanded by the United 
States for the caim based upon wrongs committed by the authorities of 
the foreign government. 

Statements heve been made to the affect that a citizen, as a result cf cen- 
surable conduct,-may lose his rigtt of protection, and in a few instances inter- 
© national claims commissions have disallowed claims on the theory that 
the claimant was not entitled to protection because of such conduct. It 
should bə borne :n mind that the Rothmann and Margulies cases involved no 


19 Diplomatic Protection of Citizens Abroad, supra, p. 713 et seq. 
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question as to the right of the Unitec Sates to recover under international 
law compensation in behalf of the cla mia, but that these cases came under 
the terms of a treaty. And it may e -tbserved that opinions of arbitral 
tribunals which suggest that censuratle scaduet of a private individual may 
in some way debar a nation irom exes its right of interposition seem to 
lose sight of the nature of internatiore]la~ as a law whose operation between 
natioris is not controlled by the acts cf pctwate individuals. A government, 
as a matter of policy, may refrain iow. interfering in behalf of a citizen 
whose conduct abroad may have beer -ep~>iensible, and such a citizen, asa 
result of his misconduct, may be sul e2td to severe treatment which would 
not have been accorded to him excep: icr kis misconduct. But facts of this 
kind appear to be relevant only to t cusstion whether or not he has been 
the subject of wrongful treatmert, ard to have no bearing on the right of a 
government under international law or smder a treaty to interpose in his 
behalf.?° l 

Moreover, if the view be taken tmt a caims commission can dismiss a 
claim because of censurable conduct 2n t> part of the claimant, the prece- 
dents for such a view seem to be baset 9:92 disloyalty, unneutral conduct, 
participation in local politics, and other acts to which the conduct of Roth- 
mann and' Margulies is not compara.e 2 far as the opinions disclose (as- 
suming that Rothmann’s military serviee was involuntary as alleged). 
These claimants at the time their cleims arose had merely pursued abroad a 
means of livelihood unconnected with =1=i~ess interests in the United States. 

The expression “nationality of a chin, which has at times been used in 
opinions of international tribunals, =:2 ove reference merely to the right 
of a nation to interpose in behalf ofa raticeal. Nationalityis determined by 
domesiic law and is a jurisdictional ratte: cealt with in the first paragraphs 
of practically all claims agreements. Tæ Rothmann case raised a jurisdic- 
tional question, governed exclusively by =e Claims Agreement between the 
United States and Austria, and not soe y_estion as to the nationality of the 
claim in the light of international lar. 

Therefore, according to the abov2 stal=d views in the Costello case, if 
Rothmann, as an American national wes wronged by Austrian authorities 
within the dates specified in the Cla ms 1sgreement, supra, the right of the 
Department of State to present his clam to the Tripartite Claims Com- 
mission, as well as the right to have ta2 =v.dence considered and to demand 
a finding on the merits, would seem tc De secured by international covenants 

20 See Opinions of the Commissioners, Chins -ommission United States and Mexico, 
Washington, 1927, p. 230, where it was sacc in -kə Massey case with respect to the rule 
concerning apprehension and punishment cf wrorecoers: “Neither the character nor the 
conduct of Massey can affect the rights of the Unis 1 States to invoke that rule nor can they 
have any bearing on the obligations of Mexicc 10 x1=e; the requirements of the rule or on the 
question whether proper steps were taken te caet əni. In other words, the character and 


conduct of Massey have no relevancy to the mari: o? the instant claim under international 
law.” ‘Also this JOURNAL, Vol. 21 (1827), p. 7247 
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and to call for a decision solely in tae light of such covenants. The fact 
that the United Etates Government espoused his claim showed that it had 
determined that he was still a citizen of the United States. By the above- 
mentioned covenants, Austria would seem bound to recognize the acquired 
and continually subsisting American citizenship of Rothmann. 

It should be mentioned that, wh-le the merits in the Rothmann and 
Margulies cases cepended upon treaty provisions, the question of Mexico’s 
obligations in the Costello case depended upon international law. The 
opinion in the latter case states: t 


That the Department of State might have been unwilling to protect 
Costello had he sought its protection shortly before his death can in no 
way be detezminative of the right of the United States at this time to 
invoke the rale of international law requiring effective measures with 
respect to apprehension and punishment of persons who injure an alien. 
That rule is invoked in this case. . . 21 


A pericd of residence seems to be the test for determining whether a. pre- 
sumption of cessstion of citizenship Las arisen against a naturalized Ameri- 
can abroad, yet she word “reside” is not defined in the statute. Judicial 
attempts to interpret the meaning of “residence” have frequently met with 
difficulties. Resdence requires more than mere physical presence, as is 
shown, for example, in decisions under the naturalization laws of the United 
Stazes, where intention is an essential, but illusive, element.” 

Registration at embassies and consulates of the United States by American 
citizens abroad was not required by law during the material period cf the 
Rothmann and Margulies claims, although provision for such registration 
was included in regulations of the Department of State. Failure to register 
at an American consulate did not necessarily prejudice the above claims, as 
it was held in United States v. Eliasen: “It is obvious that mere residence 
abroad, however long continued, absolves not from allegiance, for that ac- 
crues only from new allegiance assumed abroad. And failure to register or 
report to consuls abroad is immaterial.” *4 

The Cepartment of State through diplomatic, consular, or other adminis- 
trative or executive officers, hes no power or authority to grant or revoke 
citizenship of the United States, for such granting and revocation are con- 
trolled entirely ty the Constitution, treaties and laws of the United States, 
nore of which delegate such power or authority to the Department of 
State. Its pover is confined to administrative and executive functions 

21 Opinicns of Commissioners, supre, p. 263; also this Journat, Vol. 23 (1929), p. 884. 

2 Neuberger v. Urited States, 13 F. (2d) 541; Application of Piastro, 18 F. (2d) 147; In re 
Reichenberg, 238 Fed. 859; see also Miller v. Sinjen, 239 Fed. 388; Stein v. Fleischmann, 
supra; Banning v. Fenrose, supra, and other cases. 

#3 Compilation of Certain Departmental Dirculars Relating to Citizenship, Etc., supra, 
pp. 9, 18, 52. 3 411 Fed. (2d) 786. 

25 See United States Constitution: Art. I, Secs. 1, 8, clause 4; Art. IT, Sees. 1, 2, clause 2; 
Art ITI, Sees. 1, 2; Art. VI, clause 2; 14th Amendment, Sec. 1. See treaties applicable to the 
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connected with the conduct of fczeigu relations, including the diplomatic 
protection abroad of citizens af the United States. The exercise of discretion 
by the Department of State in the mezer of protection does not take the 
place of a judicial decision on the questier of a possible forfeiture of American 
citizenship, the right of which citizenship has been acquired in conformity 
with the law. 

In the Costello case Commissionre> Nelsen, in dealing with the interpreta- 
tion of Section 2 of the Act cf 1907 discusses the constitutionality of dele- 
gation of legislative functions to th: executive branch of the government., 
In this connection he says in part: 


It also seems to be unreasonzble io suppose that Congress enacted a 
measure which would seem clearly to be in derogation of the authority 
vested in it under the Constitwtien. By Article I, Section 8, of the 
Constitution Congress is emp>xve-ed to establish an uniform rule of 
naturalization. It would seem <c be obvious that just as naturalization 
takes place through the exercise of £ legislative function, denaturaliza- 
tion can only be effected by tte _ecislative department of the Govern- 
ment, and not by an executiv= c29artment like the Department of 
State. In connection with both naturalization and denaturalization 
Congress has imposed certain f_nczions on the judiciary. 


But it would seem to be clea> that Congress could not properly say 
that a naturalized Amerizan citize- residing abroad should cease after 
certain specified periods to be an #nerican citizen, unless he complied 
with certain rules prescribed by- th= Department of State to determine 
conditions under which he migt: remain a citizen or be denaturalized. 
Such a law would appear clearly zc have the effect of delegating to the 
Department of State authorit; to prescribe rules with respect to the 
denaturalization of American cGtiraas, and in effect to give judicial 
application to such rules. There seems to be nothing in the law ‘of 
ae to justify the conclusion taat Vongress undertook to enact such 
a law. 


Rothmann and Margulies removed the presumption against them by re- - 
turning to the United States for permament residence, so the statutory pre- 
sumption was thereafter nct appliezble to them. Costello, on the other 





three!cases herein discussed: Cla:ms Agreemenl beiween United States and Austria and 
Hungary, supra, Tresty of Peace ot Sept. 20, 1£19, supra, Treaty Establishing Friendly 
Relations with Austria, supra, Maturalizaton Convention of 1870 between the United ` 
States and Austria-Hungary, sugra, Claims Cenvention between the United States and 
Mexico, Sept. 8, 1923 (43 Stat. 1730), and 2snv=naticn extending the same, signed Aug. 16, 
1927, 70th Cong., 1st Sess., Stat. 1£27-1928, Fart 2, Treaties, p. 51. See Statutes: Secs. 3, 15 
and 23, Act of June 29, 1906 (34 Stet. 596° > gibi visions 4 and 12, See. 4, Act of June 29, 
1905, supra, as amended by Act cf May 9, -913 4C Stat. 542) and Act of March 2, 1929 
(Public No. 962); Secs. 2, 5, 6,7, Act of March 2 1907 (34 Stat. 1228), See also Compila- 
tion of Certain Departmental Cireulars Relating io Citizenship, Etc., supra, p. 120. . 

26 Opinions of areas supra, pp. 231, 62; also this JounNaL, Vol. 23 (1929), pp. 
883, 884. ; ; 
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hanc, had not removed the presumption against him, a fact which was 
referred to by twc of the Commissioners concurring in the case as prejudicial 
to the claim. As to retroactive effect of such removal of the presumption 
it is stated in the Rothmann decision: 2” 


. The Commissioner expressly declines to deal with the efect, 
operating prcspectively, of a return to the United States by one against 
whom the statutory presumption of expairiation has arisen while re- 
siding abroad, or how this presumption can be overcome after such 
return, as a decision of these questions is not necessary to a disposition 
of this case. The Commissioner rejects the contention that the subse- 
quent overccming of the presumption can affect the nationality oz this 
claim which nad arisen during the time when claimant was not entitled 
to recogniticn and protection as an American citizen; especially as the 
very existence of the claim turns on the status of claimant’s citizenship 
at the time È arose. 


Rules for oversoming the presumption arising under Section 2 of the Act 
of 1907 have been prescribed by the Department of State. They include 
proof that the person concerned kas remained abroad for reasons of health, 
education, Amer can business interests, ete., with the intent eventually to 
return to the Un ted States for permanent residence, and, in the absence of 
the above reasors, proof of definite arrangements to return immediately to 
the United States permanently to reside. No time limit is prescribed for 
overcoming the presumption under the rule permitting the issuance of emer- 
gency passports for immediate return to the United States for permanent 
residence, nor is there any prohibition against the exercise of all the rights 
anc privileges «f American citizenship upon resumption of permanent 
residence in the United States.?9 


27 Tripartite Claims Commission, Docket No. 8; also this JOyANAL; Vol. 23 (1929), p. 185. 
See Opinion of Attcney General Wickersham, supra. 

2€ Compilation of Certain Departmental Circulars, supra, pp. 34, 35, 97; Passport Regula- 
tiors, Executive Order, Jan. 31, 1¢28, Rules Governing the Granting and Issuing cf Pass- 
por-s, etc., Append=x E, 2 (g), Government Printing Office, p. 23. 

2 The policy in the Department o: State of allowing diplomatic and consular officers to 
issue to naturalizec citizens, against whom a presumption of cessation of citizenship has 
arisen, emergency passports for their immediate return to the United States for permanent 
residence, thus rem-ving such presumption, is upheld by the Attorney General in an Opinion 
rendered Feb. 8, 1928 (85 Ops. Atty. Gen. 399). Such a rule was in force from Nov. 18, 1911, 
to June 1, 1916; it was again adopted on Sept. 22, 1922, was discontinued on July 3, 1924, 
and on July 23, 1924, instructions wera sent to diplomazic and consular officers that persons 
who could not overcome the presumption of noncitizenship must comply with requirements 
of che Immigration Act of 1924 when coming back to the United States. On Jan. 31, 1928, 
by Executive Orde: the rule permitting the issuance of emergency passports was again rein- 
stated and is in for :e at the present time. Such variations in the policy of the Department of 
Stste appear to indicate the necessity for flexibility of departmental rules under more or less 
emergency situaticas or political cordiiions. While the changes effected by the above rules 
reveal variations ir the Department’s policy in respect to diplomatic protection, they do not 
affect American nstionality as determined by constitutional and statutory provisions. See 
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In a case in which a presumption xf csssation of citizenship arises under 
the Act of 1907, it would seer that tae presumption of itself never becomes 
conclusive, ‘never of itself destroys tie satus as a national of the United 
States of the person against whom if :s vaised, and is forever subject to be 
overcome by satisfectory eviderce which need not necessarily be presented 
to a diplomatic or consular officer of tas United States, but may be presented 
to the courts. Opinions concerning =:3st points may be found in the cases 
above cited, to which might be add=c Fliller v. Sinjen ® and Camardo v. 
Tillinghast.) When a naturalized ctizen, by presenting satisfactory evi- 
dence to a diplomatic or consular officer or 30 a court, removes a presumption 
which may have arisen against h:m unar she Act of 1907, the removal of the 
presumption would seem to be a conimeticn of the fact that his American 
citizenship had always existed during «=e >eriod over which the presumption 
had operated. He is not required to gv tarough any procedure to reacquire 
American citizenship. It would thersore appear that, when a presumption 
no longer exists against him, his citizensh-p is unimpaired, and that accord- 
ingly there is no obstacle, either of a damestic or international character, that 
prevents his government from giving 1m protection. 

As to the credibility of the elaimam, it is said in the opinion in the Mar- 
gulies case: pe 


The Commissioner agress with zhe statement contained in aanta 
recent brief that the false steteme<is ander oath referred to in the fore- 
going paragraph numbered {15) ~e, in the language of claimant’s 
counsel, “made after the claimazi’s tleim arose, and henes after ‘the 
time as of which the claimant’s cidicership status and the nationality of 
his said claim became fixed” and ‘ber-fore cannot affect the nationality 
of this claim. -The fact that passpor s were issued to claimant and to 

` his wife and children on avplica‘ipns containing these misstatements 
of jact is not material in determ‘r_—g zhe prior citizenship of the claim- 
ant, nor is it even evidence that =h= persons to whom they were granted 
were citizens of the United Statez at she time of issuance. The false 
statements in these affidavits are ammaterial save as they affect claim- 
ant’s credibility. (Miller v. Sinjan, 89 Fed. at page 394, and cases 
there cited.) *? 


It may be questioned whether the :t-zership status of a claimant is open 
_ to collateral attack as to his credibility his pecuniary standards and infer- 
ences to be drawn from his financial sittatibn, or the propriety or wisdom of 
his conduct at any time, for zitizens—3 status is dependent solely. upon: 
statutory or treaty provisions. The use of a foreign passport, as occurred in 
the case of Miller v. Sinjen, supra, anc hə vse of a fraudulent passport, as in - 
the case of Camardo v. Tillinghast, sup, did not prevent the courts in the 








Compilation of Certain Circulars, Etc.. supra, pr 35 54, 97, 126; also Passport Regulations, 
Executive Order, Ete., supra, p. 23; and Depart-sntal Order No. 439; Department of. State, 
March 6, 1928. 

30289 Fed. 388. 229 F. (2d) 527. © Tzzarňāte Claims eee Docket No. 7. 
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respective cases from upholding the citizenship status of those who had 
resorted to such illegal methods. vasive or unethical conduct, even though 
attempted by Ro-hraann and Margulies, could not in the eyes of the law 
affect their legal status as citizens efter such status was once legally acquired. 
Are native Amecicans ever liable to a presumption of cessation of citizen- 
ship under the statute in question? American women, both native and 
anie are subject to the statute, if married to aliens after September 
22, 1922, and if during the continuance of the marital status they reside con- 
tinuously for two vears in a foreign state of which the husband is a citizen or 
subject, or for five years continuously outside of the United States.5* Should 
a claim arise uncer the above circumstances, an American-born woman 
merely because ske remained abroad with her alien husband for the pre- 
scribed number of years, might find herself barred from having her claim pre- 
sented, even though she had taken no steps to divest herself of her American 
citizenship, and Lad not been divested of it under the laws of the United 
States. Such an American women married to an alien and having a pre- 
sumption against 1er because of prolonged absence abroad may at any time, 
even after a protracted stay, return as an American citizen for permanent 
residence in the United States. But under the interpretation of the Ast of 
1907 as held in the Rothmann case, apparently no claim of hers having 
arisen when a prssumption unde- that Act was against her may ever be 
presented to an irternational claims commission. 
K&:The operation cf Section 2 of the Act of March 2, 1907, has other interest- 
ing ramifications suggested in the following passage ‘from the Commissioner’s 
opinion in the Costello case, in which he refers to the principle of contempo- 
raneous interpretstion of a statute: 


When it is :onsidered that the status of a great number of parents and 
` children, as well as property rights, the nature and extent of whick can 
not be estimsted, must have been affected by the interpretation given 
to the law by both administrazive and judicial officials over a long period 
of time, it seems proper to assume that a reasonable construction such 
as that placec upon the Act by Attorney General Wickersham would not 
lightly be set aside by any ccurt. See with respect to the principle of 
contemporanzous interpretation, Stewart v. Laird, 1 Cranch, 299; The 
Laura, 114 T. &. 411.34 


The three opin ons of international tribunals which have been discussed 
above adopt the view that provisions of the Act of March 2, 1907, with re- 
spect to residence: abroad, should not be construed to nullify the citizenship 
of persons coming within their operation. In any event, the opinion of the 
Commissioner in “he Tripartite Chims Commission appears to lean towards 
that view, and tae opinion of tie. Commissicner in the General Claims 

33 The Cable Act, ec. 3, Act of Sept. 22, 1922 (42 Stat. 1021). 


% Opinions of Commissioners, General Claims Commission, sige p. 261; also this 
JOURNAL, Vol. 23 (1929), p. 882. 
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Comrnission strongly maintains it. Ze isions of several courts, regulations 
of the executive branch and other Iez sition support that interpretation.* 
© With respect to the effect o? the lew rezerding the diplomatic protection of 
such persons, the two opinions are F=-Eaps not entirely in harmony. The 
Commissioner cf the Tripartite Commision holds on jurisdictional grounds 
that, “f a claim arises at a time when Ù= presumption resulting from residence 
abroad exists against a claimant, the Gs-veznment of the United States has 
not the right at a subsequent date ta press 4 claim in behalf of.the claimant. 
He evidently takes the view that, ev= though the claimant was a citizen at 
the time of the commission of the az= against which complaint is made, the 
general principles of internat:oral law which limit a nation’s diplomatic in- 
terposition to the protection of its ora aationals are properly applicable to 
a case of a person against whom the mernmption has arisen. From certain 
observations in the opinion əf the ‘son missioner in the Mexican General 
Claims Commission, a different vies may perhaps be inferred. He states 
that there was nothing in any establEtesl rule of domestic policy that would 
have precluded the United States fro— extending protection to a person who 
had returned to his own courtr: to site after the presumption had arisen 
against him because of residence asos]. That statement does not deal 
with any specific acts or transactis= ic connection with which protection 
might have been sought. The claim which the Commissioner had under 
consiceration was made in behelf af three native Americans, and he states 
that the fact that the Department + Sata might have been unwilling to 
protect their relative shortly before h death can in no way be determinative 
of the right of the United States to rvcke the rule of international law re- 
quiring effective measures wizh respe=+ » apprehension and punishment of 
persons who injure an alien. 
. It is important to distinguish bet-=en law and considerations of policy. 
The nationality of ‘a claimant, det2mned by the municipal law of his 
- country, justifies the interposition o= tue government of that country to 
protect him with respect to rights of r=rs»n end property in another country. 
The letter country is not conc2rned wh she domestic policy of the former in 
tempcrarily witaholding protection “=u. citizens. When a wrong is com- 
mitted against an American citizen by authorities of a foreign country, the 
claim is American in its inception, anz tke right to press the claim is secured 
by international law. In the Rothm=na and Margulies cases, pressed by 
the United States, the right was sect- | y an international agreement made 
for the benefit of American citizens, =d was not, it is submitted, restricted 
- by any temporary considerat:ors of =sp-zdiency or policy of which account 
might have been taken prior zo the cwmGiticns of the agreement. 


% See tcemecte & ` 


NEUTRALITY DURING THE EUROPEAN WARS OF 1792-1815 


AMERICA’S UNDERSTANDING OF HER OBLIGATIONS ! 


CHARLES S. HYNEMAN ; 
Schon of Ditizenship and Public Affairs, Syracuse University 


The year 1792 marks the beginning of the long European struggle which 
starsed as the French Revolution and culminated in the Napoleonic Wars. 
The first notice thai a state of wer existed reached the Govermmens of the 
Uniżed States Acgust 2, 1792, when the French Minister at Philadelphia, 
' M. Jean Ternan-, informed Thomas Jefferson, the American Secretary of 
State, that the French Government had declared war against Hungary and 
Bohemia. The Secretary of State, in reply to this notice, assured the 
French Minister that the Unitad ‘Staten would remain friendly to France 
“and render all those good offices which shall be consistent with the duties of 
a neutral nation.”? This expression of Mr. Jefferson seems to be the only 
direct acknowledzement by President Washington or his Cabinet that the 
United States had been placed ix the position of a neutral state. 

There is much Jess uncertainty as to the attitude of federal officials in the 
following spring when they learned that the European conflict was spreading. 
On April 7, 1798. the Secretary of State wrote to the President, then at Mt. 
Vernon, that thee could be little doubt that Great Britain and Holland had 
taken up arms against France.’ If the rumors were true, three of the lead- 
ing maritime stases of the world were at war and the United States might 
wel: expect at least the backwash if not the very crest of the struggle to wash 
her shores. Pre:ident Washington hurried to the capital. The Secretaries 
of State, Treasury, and War, and the Attorney General were at once called 
together to conser a series of questions which the President had prepared. 
These questions _ndicate that at the time when they were submitted, April 
18ta, the President had not fully determined that the United States ought to 
refrain from par-icipation in the war. The United States was party to a 
treaty of alliance with France, and President Washington was not at all sure 


1 This article is incended to present, in summary form, only the essential features of the 
practice of the Unit-d States during its first period of neutrality. The study is confined to 
neutral obligations; she American attitude toward, or understanding of, its neutral rights is 
not under observati»n. The article takes no account of events occurring after the date at 
which the United States entered into wer with Great Britain, June 18, 1812. 

2 Jefferson to the Minister of France, Aug. 27, 1792, The Writings of Thomas Jefferson, ed. 
by H. A. Washingtcn (Philadelphia, 1869-71), ITT, 458. 

3 The Writings of Thomas Jefferson, ed. by P. L. Ford (New York, 1892-99), VI, 212. 

‘The questions aʻe in Writings of George Washington, ed. by W. C. Ford (New York, 
1889-93), XII, 280. . 
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whether or not the American Coverument was under obligation to take up 
arn in the French cause. 

M The Cabinet, at its meeting April _2th, agreed to postpone a decision as to 
ne obligations of the United States ~o the French Republic, and unani- 
mously advised the President t> issu= 1 oroclamation forbidding all acts of 
hostility by American citizens, warng tiem against dealing in contraband, 
and enjoining them from all ecnduc- neonsistent with the duties which a 
friendly nation owes to those at war.* In accordance with the advice of the 
Cabinet the following proclamation pec g-ng the United States to ‘a conduct 
friendly and impertial toward the b=Ikgerent Powers” was issued on April 
22, 1793: l 


Whereas it appears that a tete of war exists between Austria, 
Prussia, Sardinia, Greaé Britain, acd the United Netherlands, of the one 
part, and France on the other; enc the duty and interest of the United 
States require, that they should ith sincerity and good faith adopt and 
pursue a conduct friendly and ir_yartial toward the belligerent Powers: 

I have therefore thought fit br these presents to declare the disposi- 
tion of the United States to obse-ve tze conduct aforesaid towards those 
Powers respectively; and tc exhart and warn the citizens of the United 
States carefully to avcid all acs and proceedings whatsoever, which 
may in any manner tend tc con-ravene such disposition. 

‘And I do hereby also make inewn, that whosoever of the citizens 
of the United States shall rendez aimself liable to punishment or for- 
feiture under the law of natios, bry committing, aiding, or abetting 
hostilities against any of the ssis Powers, or by carrying to any of them 
those articles, which are deeme: coatraband by the modern usage of 
nations, will not receive the prection of the United States, against 
such punishment or forfeiture; sac further, that I have given instruc- 
tions to those officers, to whor. + delongs, to cause prosecutions to be 
instituted against all parsons, who szall, within the cognizance of the 
courts of the United States. viol=te the law of nations, with respect to 
the Powers at war, or any cf then 

In testimony whereof I have eavsed the seal of the United States of 
America to be affixed to th2se presents, and signed the same with my 
hand. Done at the city cf PrJadelphia, the twenty-second day of 
April, one thousand seven hund=c end ninety-three, and of the inde- 
pendence of the United Stazes o7 America the seventeenth.” 


š Treaty of Alliance, concluded Feb. 6, 17:5, Treaties, Conventions, International Acts, 
Protocols and Agreements between the Unitei 3 ates and Other Powers, compiled by W. M. 
Malloy (Washington, 110), I, 479. i 

ë Cabinet opinion, April 19, 1793, Writings of Jefferson, ed. Ford, VI, 217. 

7 The proclamaticn is in American Siate Eap ae, Foreign Relations (Washington, 1833), 
J, 140, It may also be found in Messeges sed Pacers of the Presidents, 1789-1897, ed. by 
J. D. Richardson (New York, 1893-99), I, 1&* Formal notification had not been received 
by the American Government as late as Apri_ =&c, the day after the issuance of the proclama- 
tion. Jefferson to the Ministers of the pellige ext Powers, April 23, 1793, The Counter Case 
of Great Britain as laic before the Tribunal of Srzitration convened at Geneva (Washington, 
1872), 514. At pages 511 to 654 of this volun_2 appears much of the correspondence between. 
the British Minister to the United States, George Hammond, and the American Secretaries | 
of State. 
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Ti will be noted that the words “neutral” or “neutrality” did not appear 
in this pronouncement or declarstion. This particular wording was avoided 
at the request o: Jefferson, who objected to its use: first, because he ques- 
tioned the powe of the executive to pledge the nation to so important a 
course of action, and second, because he believed that certain of the belliger- 
ent nations woud, if bargained with, grant the American people valuable 
commercial adventages in order to induce them not to take up arms on the 
side of the French Republic. The fact that the proclamation did not 
specifically anncunce a state cf “neutrality” proved of no significance, 
however. The sctual effect was that of a declaration of neutrality. From 
the first the Seczetary of State himself recognized that the proclamation of 
April 22d had pk dged the United States to a status of neutrality ;° indeed, he 
had referred to tae United States as a neutral nation even before the procla- 
mazion was issued.1° l 

The decision cf President Washington and his Cabinet to pursue a course 
of neutral condust was not arrived at without careful weighing of perplexing 
considerations. Prominent in the minds of all was the question whether the 
treaty of alliance of 1778 pleaged the American Government to take up 
arms against the enemies of France. This question, while always present 
during the early months of the war, was never pushed to the point. of a deci- 
sion. The French Government, doubtless expecting the United States to 
pursue a benevo ent neutrality, acquiesced in the prociauienon of April 22, 
1793.1 

Cne can not b- sure that the President believed that the law or custom of 
nations imposed apon the Unitec States an obligation to pursue the “friendly 
anc. impartial’? zonduct which he promised in the proclamation. In sub- 
mitting the prodamation of April 22d to Congress, President Washington 
spoke of his “duy” to issue that pronouncement; but the duty of which he 
spoke appears tc have been a duty to American citizens. The objectives of 
the proclamatior were explained in the following words: 


As soon a: the war in Europe had embreced those Powers with whom 
the United States had the most extensive relations there was reason to 


s Jefferson to James Madison, June 23, 1793, Writings of Jefferson, ed. Ford, VI, 315; 
Jefferson to James Monroe, July 14, 1793, ib., VI, 346. 

Lettere to George Wythe, April'27, 1793, <b., VI, 218; to Madison, April 28, 1798, ib., 
VI, 232; to Monroe May 5, 1793, 2b., VI, 238; and to Thomas Pinckney, May 7, 1793, ib., 
VI, 242. 

10 Letters to Gouverneur Morris, April 20, 1793, iù., YI, 217; to Ternant, Aug. 27, 1792, 
Wricings of Jefferso1, ed. Washington, TU, 453; and to Thomas Pinckney, April 20, 1793, 
ib., III, 541. 

Jefferson found litle to praise in the prozlamation of April 22d. Letter to Madison, April 
28, 1793, Writings cf Jefferson, ed. Ford, VI, 232. 

11 On his arrival af Philadelphia in the spring of 1793 the French Minister, Edmond Charles 
Genet, announced tast his country wished only friendship, not military support, from the 
Uniced States. See Jefferson to Madison, May 19 and June 9, 1793, Writings of Jefferson, 
ed. Ford, VI, 260-61, and 291; and Jefferson to Monroe, June 4, 1793, ib., VI, 281. 
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apprehend that our intercourse witk shem might be interrupted and our 
disposition for peace drawn intc yestion by the suspicions too often 
entertained by belligerent nztione. ` It seemed, therefore, to be my duty. 

- to admonish our citizens of the comsaquences of a contraband trade and 
of hostile acts to any of tbe parties, aad to. obtain by a declaration of the 
existing legal state of things an 22 ier admission of our right to the 
immunities belonging to our sinaatin. Under these impressions the 
proclamation which wil! be laid -ef-re you was issued. 

In this pesture of atfairs, both nev and delicate, I resolved to adopt 
general rules which should conform .c the treaties and assert the privi- 
leges of the United States. These v=re reduced into a system which will 
be communicated to you” i i 


Just as Jefferson would have witahelc amannouncement of “neutrality” for 
political reasons, so Washington appear +o have explained the promise of 
“friendly and impartial” conduet on pcl tical grounds. 

In a letter of August 16, 1793, to Gcuv: rmeur Morris, the American repre- 
sentative at Paris, Jefferson stated thas * we have-produced proofs from the 
most enlightened and approved writers «1 the subject, that a neutral nation 
must, in all things relating to the war ozserve an exact impartiality toward 
the parties; that favors to the one to -a2 prejudice of the other, would import 
a fraudulent neutrality, of whizh no natica would be the dupe." ` 

This statement, which might easily lead one to conclude that the decision _ 

to announce a state of neutrelity was earived at because of: belief that the 
` United States was under an okligatc cn at international law to pursue an 
impartial conduct; must be viewed ‘= tœ light of the circumstances under 
which it was written. The immediz:2 cbject of the letter of August 16th 
' was to instruct: the Minister at Pari. t= request the recall of M. Edmond 
Charles Genet, the French revresent:ti72 to the United States. President 
Washington and his Secretary o? Stee aad been continuously since May in 
controversy with the French Ministe> as so what were the rights and obliga- 
tions of the United States. The writi:gs-on international law had been 
carefully searched for opinions which wculd support the American conten- 
tions. In the letter of Augusi 16th to Iz arris, the arguments of the Ameri- 
can Government were recourteij, axJ zae opinions of the jurists were re- 
viewed so that the American Minister mt present:in a forceful manner the 
complaint against the conduct o: the “raach representative at Philadelphia. 
When one considers the heat of the ena~ oversy with Genet, he must admit 
that any assertion late in the summe? d 1793 of an obligation to maintain 
an impartial conduct is by no means pro? that the President and his Cab- 
inet had recognized the existenc2 of sic— s duty four months earlier. 

Of greater significance for an: uncerstanding of the theory back of the 
proclamation of April 22d, and for an explanation of the various rules of 
-conduct which were announced during I 43, is a letter which Jefferson | sent 


ne Message to Congress, Dee. 3, 1793, Am. Stat= Tapers, For. Rel., I, 140; or Messages and 
Papere of the Presidents, I, 139. K t Ar State Papers, For. Rel., I, 168. 
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to Genet, the French Minister to the United States, under date of June 5, 
1793. The dire -t objective of the letter was to inform the French Minister 
that the American Government could not allow privateers to.be commis- 
sioned, equippec, and manned for belligerent service in the ports of the 
United States. The letter contains, in addition to this protest against the 
activities of M. Genet and certein French consuls, an explanation of the 
grounds or foundations upon which the conduct or attitude of the United 
States towards the nations at war was based. The letter reads in part as 
follows: : : 


After fully weighing again, however, all the principles and circum- 
stances of tae case, the result appears still to be, that it is the right of 
every natioa to prohibit acts of sovereignty from being exercised by 
any other within its limits, and the duty of a neutral nation to prohibit 
such as woald injure one of the warring Powers; that the grenting 
military corimissions, within the United States, by any other authority 
than their o vn, is an infringement on their sovereignty, and particularly 
so when graated to their own citizens, to lead them to commit acts con- 
trary to the duties they owe their own country; that the departure of 
vessels thus illegally equipped, from the ports of the United States, will 
be kut an acknowledgement of respect, analagous to the breach of it, 
while it is aecessary on their part, as an evidence of their faithful 
neutrality. i 


In the words of Teferson it was the “duty” of the United States to prevent 
acts of sovereigriy from being exercised “ within its limits” to the injury of 
one of she belliserents. There is no assertion in this communication to 
Genet that the American Government was und2r obligation to forbid acts by 
belligerent nations, which were not of a nature to infringe on the sovereignty 
of the United Stetes. In this connection it is interesting to observe that the 
objections whick were made by the United States during President Wash- 
ington’s admini: tration against the adjudication of prizes in American 
ports by French consuls were in no case based on the argument that such 
judicial activities were contrary to the neutral obligations of the United 
States. Every protest against the condemnation of prizes was put plainly 
upen the grounc that the act of adjudication constituted an injury to the 
sovereignty of tae United States. Moreover, the sale of French prizes in 
American ports vas surely as injurious to the enemies of France as was the 
condemnation of those prizes. Nevertheless, although he gave careful con- 
sideration to Briish objections to tre sale of prizes within the United States, 
President Washiagton refused to order that the practice be terminated. 
Cne could doubtless insist that the official act of adjudication by a French ` 
consul was, in the light of the political theory of 1793, an act of sovereignty 
whereas the sale 3f prize goods was a mere business transaction and therefore 
not an ect of s»vereignty. This reasoning would explain the apparent 
inconsistency in -he attitude of the American Government toward adjudica- 
tior. and sale of prizes in the United States. But it also points very directly 
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toward the conclusion that the conduz- of zhe United States in 1793 is to be 
explained as arising out of belief on tk- par- of the President and his Cabinet 
that the future independence of the yoanz American nation depended on _ 
a strong assertion of its sovereignty, rather than as arising out of belief that 
the United States owed particuler duce: as international law. Such a con- 
clusion receives further support from s general study of the official expres- 
sions and actions of the American Ge~ermnent from 1793 to 1812. There 
can be little doubt that the American svs em of n2utrality was one of pre- 
serving impartiality in respect oi the privieges. wkich the belligerents were 
allowed to enjoy in American territory. Taere was little concern on the part 
of American officials about the “frie=<l- end impartial” conduct of Ameri- 
can citizens once they were without 12e semitorial jurisdiction of the United 
States. ‘ 

If one turns from the words of the Presid:-nt and his Cabinet and looks into 
the precedents for the proclamation af 1793, he finds no conclusive evidence 
of an obligation upon states at peace 1D acopt an impartial attitude toward 
belligerent nations. Many writers, zawa to the Secretary of State, had 
spoken of such an obligation.» There vece or had been in existence a few 
treaties which acknowledged strict ic.crfiality as the proper basis for the 
conduct of the neutral. .Of even g7:t2r importance in the crystallization 
of international law were the edicts «z 3rcinarces in which several Italian 
States, shortly after the entrance of Frame into the war of the American 
colonies for their independence, ennoc1.cd the intention to follow an “exact 
neutrality.” Venice, more specific 1:an others, announced the intention 
“to observe during the present marinə ar the most exact and impartial 
neutrality.” At about the same tim: '3we {en ennounced a policy of “exact 
neutrality,” Portugal promised onz: cf “rigorous neutrality,” and the 
Russian Government announced itseli zs guided by “the principles of perfect 

u For the letter quoted above see ., 1,15. Th sadjudicazion and sale of prizes, and the 
activities of American citizens outside tie terisary of the United States receive some atten- 
tion below. In his International Law: Chy as Irteroreted and Applied by the United 
States (Boston, 1922), II, § 844, pp. 692-95, P-oZesxor ©. C. Hyde discusses the basis for or 
explanation of the decision of President Wastagtor and his Cabinet to pursue an impartial 
conduct. 

15 See, for example: Cornelius van Bynkeriaock Quaestiones juris publici (1737), lib. I, 
c. 9; Emmerich de Vattel, The Law of Nation: «rth. Principles of Natural Law (1758; trans. 
by C. G. Fenwick. Washington, 1916), Book E, 3 14, p. 268, § 126, p. 276; Charles Molloy, 
De jure Maritime et Navali: or a Treazise c: 4fars Meritime and of Commerce (7th ed, 
London, 1722), Book I, ch. 12, IX, p. 177; eaa Berteyrac, Notes to S. Pufendorf, Le droit 
de la nature & des gens (trad. par J. Barbeyza3, 5e éd. Leide, 1759), II, 558; and G. F. de 
Martens, Précis du droit des gens moderne de !_“u-op~ (1788; 22 éd. par Ch. Vergé. 2 t. Paris, 
1864), II, § 306, p. 301. f : i 

18 For citations see R. Redslob, Histoire de= mand. principes du droit des gens (Paris, 1923), 
244-45; and W. E. Hall, A Treatise on Inter -ic nel Law (8th ed. by A. P. Higgins. Oxford, 
1924), 695 and 701. See also Art. 5 of a treaty af Aay 22, 1762, between Prussia and Swe- 
den, in G. F. de Martens, Recueil de traités clis nar les puissances de V Europe (Ze éd. 8 t. 
Göttingen, 1817-35), I, 41. 
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impartiality and neutrality.” But, these edicts and ordinances, it appears 
beyond doubt, were unknown to American officials.” And for every treaty 
stipulating strict impartiality as the cornerstone of neutral conduct, there 
wera several others which provided that in case one of the parties should be 
at war, the other should accord it the sort of assistance which characterized 
benevolent neutrality.® 


_ One must, of zourse, be cautious about assigning reasons or motives in 
exp_anation of any human action. The discussion in the foregoing para- 
graphs may justify nothing more thar. a query as to the correctness of the 
assumption that the neutral conduct of the United States during the French 
revolutionary and Napoleonic wars is explained by the determination of 
President, Washingion and his Cabinet to fulfill obligations which were 
imposed on the american Government by the law of nations. It seems to 
the writer that oae would approximate the truth by saying that the exigen- 
cies of the political, economic and geographic situation of the United States 
directed the national executive into the policy which, accepted by other 
nations as a precedent, did much to crystallize the principal features of that 
very policy into recuirements of international law. 


As promised im the proclamation, tae essential quality of American neu- 
trality was to be the maintenance o? an attitude of strict impartiality toward 
the belligerent nations. It was quick:y recognized, however, that this goal 
of strict impartiality could not be atcained by merely giving assurance to 
either belligerent that it could enjoy any privileges which should be extended 
to its enemy. Certain privileges, even though granted on equal terms to all 
parties in the war, would rebound to the particular advantage of certain 
belligerents. Thus, if the belligerents should be permitted, equally, to 
organize armed <orces on American soil, France would find her projects for 
the invasion of British and Spanish territory adjacent to the United States 
greatly facilitated. But since France maintained no population on the 
North American continent which would suffer from invasion, the privilege 
of organizing miitery expeditions would be of little value to the enemies of 
France. Consequently it became necessary for the American Government 


17 These executive proclamations of neutrality, issued during 1778, 1779, and 1780, are 
printed in Martens, sp. cit., ITI, at the following pages: Tuscany, p. 24; King of Two Sicilies, 
p. 45; The Pove, p. 52; Sweden, p. 60; Genoa, p. 64; Venice, p. 74; Portugal, p. 157; and Rus- 
sia, p. 208. The writer believes that he has carefully combed the published source material 
of tae first American neutrality. Nowhere has he found any evidence that any president, 
cabinet member, or other person prominent ir. American public life from 1792-1812, was ac- 
quainted with the content of these neutrality proclamations or with the neutral practice of 
the governments wŁich issued them. When one considers the eagerness with which Amer- 
ican Secretaries of Etate searched for precadents upon the various problems of neutrality, it 
may be assumed that the absence of any reference to these edicts is almost conclusive evi- 
dense that they were unknown. 


18 For a general Ciscussion of the relations between belligerent and nonbelligerent states 
priar to the American neutrality, see Hall, International Law, pp. 691-705. 
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to add to the principle of treatment u cual terms, the further rule that 
certain privileges should be denied to he t-Iligerents altogether.'* 

These two general rules of comp ef= ceal of certain privileges and strict 
impartiality of treatment in all other eects, were subject to two major 
qualifications. The first of these arece ts:cause of the terms of the Treaty 
of Amity and Commerce of 1778 ketwen France and the United States, 
This convention specified certaim prixdegss or advantages which the Ameri- 
can Government should extend to the S-22ch people exclusively in any of 
their future wars; 7.¢., privileges wiz a: any future war, the United States 
should grant to France but withhold Erco “he enemies of France.2° It was 
not long after the announcement of newt--lity until the chief executive was 
forced to decide wkether or not these tr-aty obligations were to take pre- 
cedence over the general requiremer> >i anpartiality. There was no hesi- 
taney in deciding that priority shouk. 2+ given to the treaty stipulations; 
even the British Government, by := si:nce, gave tacit approval to the 
decision? The extent to which thz:e -eaty requirements modified the 


. 19 This doctrine that the neutral must absten av~cgether from allowing certain privileges 

to the belligerents seems not to have been sate 1 m —ancise language during the first period of 
American neutrality, but one can easily see E -e"t—. statements of Jefferson that he under- 
stocd this to be requirec of any nation prestm_nz > occupy & status of neutrality. See his 
letter to Gouverneur Mcrris, Aug. 16, 1793, Aw. Sest2 Papers, For. Rel., I, 168; and letter to 
Genet, June 5, 1793, ib.. I, 150. 

20 Treaty of Amity and- -Commerce, concluž:d Exk. 6, 1778,.Treaties, ed. Malloy, I, 468. 
These special favors concerned the treatmear whe should be accorded in American ports to 
the armed vessels and prizes of France and Fer er=nies. 

21 One may well be surprised at the unan:m v wth which oficials of the United States ex- 
pressed or clearly implied a belief that treat» Egons, entered into prior to the outbreak 
of war, ought to take precedence over the gexa. r=uirement of impartiality. For some of 
these statements see: Peper signed “Pazifiere 7 ky Alexander Hamilton, Secretary of Treas- 
ury, June 29, 1793, The Works of Alexand= Ea azilion, ed. by H. ©. Lodge (New York, 
1885-86), IV, 187; Jefferson to Thomas Pinckre~, Jzited States Minister to Great Britain, 
May 7, and Sept. 7, 1793, Writings of Jeïeror, =1. Ford, VI, 243, and 414; Jefferson to 
Morris, Aug. 16, 1793, <b., VI, 378-81, or A 332 Papers, For. Rel., I, 168; Jefferson’s 
opinion on the Little Sarah, May 18, 1793, Wrtirg-of Jefferscn, ed. Ford, VI, 257; Edmund 
Randolph, Secretary of State, to George Ear-m«r—, British Minister to the United States, 
April 13, 1795, Domestic Letters, VIII 123 Ths a manuscript collection of letters sent 
from the office of the Sezretary of State of tae Uni States. They are to be found in the 
archives of the Department of State a> Leas er ; Randolph to J. A. Joseph Fauchet, 
French Minister to the United States, May 4, 1°-h, Am. State Papers, For. Rel., I, 611; 
Washington to Thomas Sim Lee, Oct. 13, 172s, ae tings of George Washington, ed. Ford, 
XII, 336-37; C. C. Pinckney, John Marsk., art Elbridge Gerry, American envoys to 
France, to the French Minister of Foreign Afers Jen. 27, 1798, Am. State Papers, For. Rel., 
TI, 170; John Jay, Chief Justice of the Unite? States Supreme Court, in a charge to a grand 
jury, May 22, 1793, Correspondence and Puk P -vers of John Jay, ed. by H. P: Johnston 
(New York, 1890-93), II, 482; debate in C2. g-ex during the winter and spring of 1794, 
Annals of the Congress of the United States (45 —:ls. Washington, 1834-1856), 3d Cong., 
ist Sess., 745~57; and Report of a Senat2 Commuirte: z0 the Senate, June 23, 1809, Am. State 
Papers, For.-Rel., ITI, 297. Jefferson, while =ecr—ary of Stete, went so far as to say that 
for a nation, when it becomes a neutral, to refw= :c-cmply with the obligations which it had 
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neutral conduct of the United States will, it is hoped, be revealed in the 
following pages. 
The second major limitation on the general rules of strict impartiality and 
-complete denial of privileges arose out of the fact that-on occasions the 
American Government, impelled by its own injuries, resorted to retaliation 
` against one of the belligerents. During such periods the ordinary standards 
of neutrality were largely ignored. So long as this resort to discrimination 
-by the United States was clearly retaliatory in nature, however, the bel- 
ligerent nations seem to have assumed that it gave no cause for protest that 
-neutrality was being violated.” 
‘The neutral conduct of the United States during the eee aad 
Napoleonic wars has never received careful analysis. Historians have 
traced those acżions and expressions of the American Government which 


made in time of peece with one of the belligerent. Powers, would amount to a breach of neu- 
trality, an act whick would give the injured belligerent cause for war and make the supposed 
neutral an associata on the other side. Opinion on the French treaties, April 28, 1793, 
Writings of Jefferson, ed. Ford, VI, 225, 231. -This argument is closely akin to that advanced 
by the French Minister Fauchet when he questioned whether neutrality could be said to exist 
when a nation whica claimed to be neutral could no longer fulfill its treaty obligations. To 
Randolph, May 2, !795, Am. State Papers, For. Rel., I, 609. There seems to be on record 
no. statement refutng the idea that prior treaty engagements ought to be fulfilled even 
though of particular advantage to one of the belligerents. 
- The acquiescence of George Hammond, British Minister to the United States during the 
first years of American neutrality, in the doctrine referred to above, seems to have been more 
than merely tacit. See his letters to Jefferson, May 8, and June 7, 1793, Counter Case of 
Great Britain befor2 Tribunal at Geneva, 519, and 524. 
- % During the yeacs 1797 and 1798 the United States suffered so much ill treatment at the 
hands of France thatthe American Government resorted to hostile reprisals which differed 
little from a state oz open war. French vessels were taken as prize by American war vessels 
and privateers; evea the public war ships of the two republics engaged in combat. At the 
same time Americar parts were closed te French vessels of all types except in case of distress. 
Again American endurance was pushed to the limit by the highhanded acts. of the British 
fleet, so that in the summer of 1807 the President, of the United States issued a proclamation 
which barred Britisa vessels from American ports, and forbade citizens of the United States 
to renderany aid tc British vessels which might come into American waters contrary to that 
proclamation. The statutes requiring reprisals against France are in Publick. Statutes at 
Large of the Unitec States of America, ed. by R. Peters (Boston, 1845-48), I, 561, 565-66, 
574, 578-80, 582, 613-16, IT, 7-11, 39. Instructions putting these statutes into practice are 
in Am. State Papers, For. Rel., II, 367-68. The proclamation concerning British vessels is 
in Am. State Papers, For. Rel., IIL 23. ; i 

In respect tc the-acquiescence of the belligerents in the reprisal measures of the United 
States, see George Canning, British Minister of Foreign Affairs, to James Monroe, American 
Minister at Londor, Sept. 23, 1807, Am.-State Papers, For. Rel., II, 200. But compare 
with this a statemert accredited to Canning by William Pinkney, who succeeded Monroe at 
London, in a letter- >f Jan. 23, 1809, from Pinkney to Secretary of State James Madison, in 
H. Wheaton, Some Account of the Life, Writings and Speeches of William Pinkney (New 
York, 1826), 420.. Note the interpretation which is placed on Pinkney’s report of Canning’s 
words, in. H..Chanring, The. Jeffersonian System, 1801-1811 (New York, 1906; Vol. 12 of 
The American Natbn, a series edited by A. B. Hart), 194. . 
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seemed of major political importerce. Many students’ of international . 
law have called attention to certain cuts-anding features of the American 
practice and have commented upon tae significance of the conduct of the. 
United States as a factor in the development of the present international 
law of neutrality. But the student cf pzesent day international law who: 
wishes really to understand the attitude 3f President Washington and his 
successors toward questions which are now recognized to involve interna-. 
tional neutral obligations must first isclate these questions or.situations and 
then examine the. conduct of the Amerizan Government on these points: 
The problems which faced the Amer-can Government in its first neutrality. 
were not unlike those which troubled t= national executive in its most 
recent neutrality.” 
Tt seems to have been generally understood. that the dalenn of 
neutrality required that high public omcials in ‘America refrain from behavior 
which would suggest a partiality for on2 or the other of the belligerents. `- 
The standard was a hard one to meet, hc-vever, for partisanship ran strong 
in the United States: James Monroe, ak the ceremony officially receiving 
him as the representative of the United States at Paris, laid himself open to. 
the charge of tacitly approving a stazement that France was fighting the 
battles of liberty against a coaliticn 3f tyrants. For this indiscretion he 
received only the mildest kind of reprim=nd from the. Secretary of State.” 
A decade later, 1803, Robert R. Livingston, occupying the same post, 
published a memorial of a character tc ereourage popular animosity toward 
Great Britain. Although the Britisk M nister at Philadelphia protested 
against the injurious publication, Livinsston seems to have received no 


23 In order to understand the importance of the ens practice a: as a factor in the forma- 
tion of rules of international law, one should comzure thè action and the expressions ofthe 
United States with the requirements of internatioral law at that time. The writer has at- 
tempted to collect the precedents, in the practibe cf{nations and in the expressions of writers, . 
for the conduct of the United States during the pedd of study. Lack of space prevente the - 
presentation of that material here. 

3 The speech which Monroe made on the ozcasie:: of his reception expressed, great admira- 
tion for France but probably would have axcitec little comment in itself. But Monroe’s 
speech was followed by an.exhortation from the President of the ‘National Convention, 
Merlin de Douai, which ended with the follcwing ctallenge: “I am impatient to give you ‘the 
fraternal embrace, which I am ordered to give :n t= name of the French people. Come and 
` receive it in the name of the American people, and st this spectacle complete the annihilation 

of an impious coalition of tyrants.” Commentiry on this occurrence, Hildreth says, “At 
this word Monroe stepped forward, and received.-nd returned Merlin’s national embrace, 
_ thus publicly responding and assenting to the sp-ech by which it had been introduced.” 
R: Hildreth, The History of the People of the Ucked States of America from 1788 to, 1821 
(Rev. ed. New York, 1874-1875), I, 653. Lfonr>'s reception in Paris i is recorded i in Am. 

‘ State Papers, For. Rel., I, 673-74. 
For Randolph’s reproof, see his letter tc Monn, Dee. 2, 1794, Am. State” ‘Papers, For. 
Rel., I, 689-90. Washington thought Monraz’s »nduct unwise: Letter to J, Dec. 18, 
1794, Writings of Washington, ed. Ford, XII, 503 ` ; p EE AUA S 
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reproof from his superiors.5 Jefferson’s partiality for-France and taings 
French has beet the subject of frequent and vigorous. comment by both 
those who admire him and those-w30 see in him little to praise. His letter 
acknowledging, hile Secretary of State, thé receipt of notification that 
France had acqu-red a republican form of government, hardly promised the 
strictest impartiality when it asserted that- “The genuine and general 
effusions of joy which you saw overspread our country on their seeing the 
liberties of yours rise superior to foreign. invasion & domestic trouble 
have proved to you that our sympathies are great & sincere . 
Perhaps even greater condemnatian should be'attached to his encourage- 

` ment, while in V'ashington’s Cabinet, of Genet’s scheme to send ‘an armed 
exp2dition to invade Spanish territory. Not only did he give the Little 
Democrat cause to think that the United States would be pleased with the 
success of the expedition, but he put the French Minister in touch with 
persone who world help him advar:ce his cause.”* , D 


3 The Connecticu- Courant for Oct. 12, 1808, gave ths following paragraph. which it had 
taken from a Londor. newspaper as a quotstion from Livingston’ s memorial: “This union of 
sent:ment ‘and intér=st rests upon principles which ought to form the- maritime code, and 
deliver the universe “rom the tyranny of Great Britain, which she maintains, and which will 
never be combatted with success, until the other powers, by uniting, will abridge her means, 
by transferring to n=tions more moderate, a part of her commerce.” 

Madison, Secretary af State, gives an.axcount of the British protest in a letter of March 
81, 1804, to Living-ton, The Writings of James Madison, ed. by G. Hunt ‘(New York, 
190C-10), YII, 138. It is clear from this letter that Macison considered the British protest, 
delivered ky George: Merry, British Minister at Philadelphia, a legitimate one. It is note- . 
worthy, if Madison lated correctly to ‘Livingston his conversation with the British Minister, 
that both Madison end Merry considered the seriousness of the offense to be affected by the 
intent or lack of iment of the American Minister to publish the paper. Madison urged 
Livingston to spare ao efforts which delicacy would sen to secure one withdrawal of the 
memorial from the gress: ` 

‘To Ternant, Feo, 23, 1793, Writings of Jefferson, ed. Ford, VI, 189. 

#7 Genet to Minister of Foreign Affairs, July 25, 1798, Correspondence of the French Min- 
isters to the United States, ed. by F. J. Turner in American Historical Association, Annual 
Report, 1603, IL (Fasaington, 1904), 221. Cf. Anas, Writings of Jefferson; ed. Ford, I, 
235-37. ` Professor - Shenning’ a conclusion seeths fair. “How far Jefferson was cognizant of 
Genet’s plans for ths-seizure of Louisiana and Florida is not clear from his published or un- 
pub-ished : papers; but is is inconceivable that a man of Jefferson’s resources and one so well 
acquainted with the politicians of Kentucky and Tennessee should not have had some. inkling 
of what w was’ ‘going or.’ E. Channing, A History of the United States (New York, aise 
IV, 133. : 

; Although officials of state importance fo: Sha it necessary to bridle themselves, date feel- 
ing in the United Ststes was uncurbed. . Both France and England were praised:and camned 
in turn. Apparenthy no one considered a question of neutrality to be involved. Jay wrote 
from London in 17&: “It should not be ‘forgotten that there is irritation here as well as in 
America, end that cur party processions, toasts, rejoicings, etc., etc., have not beer calcu- 
lated to produce’ good-will and good-hunmior. The government, nevertheless, distinguish be- 
tween national -acte and party effusions .. .” Letter to Hamilton, Sept. 17, 1794, Cor- 
respondence of Jay, ed. Johnston, IV, 114. ; aay j ae 
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That a neutral government ough> mo" ~o loan money to any of the bel- 
ligerents was clearly stated to ke tke opicion of the American envoys who 


participated in the X Y Z negotiatiom: at aris in 1797 and 1798. Proposals. 


of the French negotiators to clothe = myuested loan in various garbs of 
secrecy were emphatically repu_sed 27 W> American envoys as in no way 
removing the objection that the acrzac-nent of public money was incom- 
patible with neutrality2® A reques> of -he French Minister, Genet, who 
arrived at Philadelphia shortly afe: tl: issuance of the proclamation of 
April 22d, that the Secretary of War ican -im “‘some firearms and some can- 
non” to be used in the defense oi tze windward Islands, met the reply, 
according to Genet, that “that the prin :Dles established by the President, 
did not permit him to loan us so neucl as a pistol.” 29 During the first 
years of the war, however, the Unize1 Steves did advance ahead of schedule 
payments of principal and interest uzon `æ public debt owed by the United 
States to France.* 


28 See, particularly, despatches from tke Baers, C. C. Pinckney, John Marshall and 
Elbridge Gerry, to the Secretary of State, ‘Iss. = and 27, 1797, and March 9, 1798, Am. 
State Papers, For., Rel, II, 158, 161-€2, ¿1-1 18 —38. See also Gerry to Talleyrand, July 

* 20, 1798, ib., TI, 220. Timothy Pickering, Ee zetu-y of State, supported the envoys in their 
refusal to advance a loan. “In no event,” Le wote, “is & treaty to be purchased with 
money, by loan, or otherwise. . . . A loaa =z th x republic would violate our neutrality. Š 
Letter to American envoys, March ‘23, 1768, 5., — 201. 

2° Letter to Jefferson, Sept. 18, 1793, ib., 2 -7E 


30 The schedule for the repayment of the a ouv loaned by France to the United States ` 


was arranged in a treaty which was concluced kb. 25, 1788, between the two countries. 
Treaties, ed. Malloy, I, 487. Certain amon.s » : interest and principal were specified as 
falling due annually, the whole of the debt t+ k= repaid in 1802, But when the French 
Minister, M. Jean Ternant, Genet’s prelecesso-, scrtly after the United States learned that 
France was at war with Hungary and Bote-ia hough before Great Britain entered. the 
arena), applied for anticipation of these dett =ryr_:ats, President Washington’s administra- 
tion responded so liberally that Hamiltcn waz able o report tc the President in November of 
1793 that the payments already made z0 Freme ~ere equal or nearly equal to the amount 
falling due in the course of the year 1794 (Ww ork= >f Hamilton, ed. Lodge, IV, 249). M. 
Fauchet, who succeeded Genet as the French 1 >re=ntative at Philadelphia in 1794. was also 
granted anticipations on the debt. Provisb was—ade for him to draw in advance on sums 
planned to be paid in the fall of 1784 (Report -> Se= te, June €, 1794, Am. State Papers, For. 
Rel., I, 468), and in January of 1795 Corgress pas an act making it possible for the French 
Minister to obtain in advance the sum due in -Łe £_ of that year (Statutes at Large of U. S., 
I, 409). By the end of 1795 the United Ste-2s wd, according to Pickering, Secretary of 
State at the time, paid off the whole of ihe Je> tc =rance, the last installments of which ac- 
cording to the treaty were not due until 12 Letter to C. C. Pinckney, Jan. 16, 1797, 
Am. State Papers, For. Rel., I, 573. 

It seems probable that the rules of irternacionz! law in existence in 1793 did not require 
that the government of a non-belligerent natia a—atain from making loans to the zountries 
at war. The American colonies, during the =ar c their incependence, seemed to assume 
that neutrality would not deter continente] Sarccean governments from furnishing ships, 
arms, and money to the struggling nation. ac Deane went to France in 1776 with high 
hopes of obtaining direct and substantial aid. for:che Governments of France, Spain, and 
with the help of the former, from the Neskaalarzs (The Revolutionary Diplomatic Cor- 
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Many of the poblems involved in any policy-respecting the obligations of 
neutrality arise cut of the general question of admission and sojourn of 
belligerent vessels in neutral ports. At all times during the first American 
neutrality, save yhen the United States had resorted to retaliatory conduct 
against one of th- parties to the war, the merchant vessels of all of the bel- 
ligerents were given the same access to American ports as they had enjoyed 
in time of peace. The privileges of belligerent armed vessels are not so simply 
stated. The shelter of American harbors from the dangers of the sea and 
pursuit by enem> was always open t armed vessels of all types and all 
nations, | ‘this hospitality including the right to make such repairs as were 
necessary to render the vessel seaworthy, and the right to take on a sufficient 
supply of provisicns to carry the vessel to the nearest home port. Further- 
more, the public ermed vessels of all nations were permitted on equal terms 
to put into Amer.ean ports when seeking entrance “not under the pressure 
of urgent necessity, but when their comfort or convenience induced them,” 
there to remain at long as they wished.” To this general rule there was one 
exception. Vessels which “shall have made prize? upon. the people or 


respoadence of the Lnited States, ed. by F. Wharton. Washington, 1889, I, 371-72, note. 
Deane to Committee 3f Secret Correspondence, Dee. 1, 1776, ib., II, 209). Perhaps the fact 
that the Governments of France and Spain found it advisable to disguise their assistance to 
the rebels by the illusory Rodrigue Hortalez and Company might be cited as weighty evi- 
dence that these two countries considered “he laws of neutrality to forbid more dirèct ‘aid. 
A more cogent explaration of the effort at evasion may ke found in their longstanding fear 
that Great Britain was awaiting only a pretext to launch an offensive against these two con- 
tinen-al rivals, and the consequent necessity of their obtaining a disguise which would avert 
the catastrophe of an-attack at an inopportune moment, yet permit them to thrust a sword 
into the British licn. During the eighteenth century it was common for European nations 
to contract in time of peace to furnish troops to another nation for the prosecution of its fu- 
ture wars. (See, for representative cases, Martens, Recueil de traités, V, 401, 422, 448, 492, 
506, 524, 620; ib., VI. 245; ib., VII, 47, 54.) This practice, however, due to the current un- 
derstanding of the relation of previous treaty agreements <0 the customary obligations of in- 
ternational law, migkt be explained as not involving a question of neutrality. R was the 
opinion of Francis Waarton that while the aid given to the revolting American colonies by 
France and Spain through Hortalez and Company was “on the face of this transaction” not 
contrary to internatirnal law, in substance it emounted to as much (Revolutionary Diplo- 
matic Correspondenc= of the U. S., I, 370, 455). With this statement one should compare 
the assertion of Vatte that itis not ‘illegal for a neutral state to maké a loan to one belligerent 
while refusing that fa ~or to the enemy, so lang as the lending state was impelled i in its action 
by ite own best interests (Law of Nations, Bock III, § 120, p. 270). 

‘st The proof of thie statement is to be found in a comparison of séveral documents: res s 
19 of treaty of 1778 b-tween the United Stazes and France, Treaties, ed. Malloy, I, 475; Art. 
17 of the Treaty of Feace and Commerce between the United States and the Netherlands, 
concluded Oct. 8, 1782; ib., II, 1238; Art. 18 of treaty between the United States and Prussia, 
concluded Sept. 10, 1°85, ib., II, 1482} Jefferson to Hammond, and to Van Berckel, Minister 
from zhe Netherlandsio the United States, Sept. 9, 1793, Am. State Papers, For. Rel. sL 176; 
and mumber 7 of the nstructions to the collectors of customs, Aug. 4, 1793, ib., I, 141. 

2 Jafferson to Hamnond, and to Van Berckel, Sept. 9, 1793, Am: State Payen, For. Rel., 
I, 176, enS 
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‘property of France were, according to =e Treaty of Amity and Commerce 
between the two republics, to receive xelter in American waters only in 
case of distress, their stay to be no-bacer than the necessities of the case 
demanded.#8 This provision was inter-eted, however, to exclude only the 
prizes themselves and the armed v2ss-s which brought in with them the 
prizes which they had taken from th3 F=nch. A vessel which had captured 
French property but had disposed oí % = -fore seeking entrance to an Ameri- 
can harbor was permitted to enter wiiout interference. Consequently 
French armed vessels enjoyed an adverte geous status, for the treaty of 1778 
expressly provided that they might >7iaz or send their prizes into American 
ports, there to remain at their plec:.ire. The treaty granted France 
still another advantage by providing sk: t, whereas French privateers might 
remain at their leisure in American pos and enjoy all the facilities of the 
place, privateers in the service of th en=mies of France were to be permitted 
to take on only the provisions necessa-7 to carry them to the nearest port 
of the nation under whose flag they wet cruising.» This favored position 
of French public and private armed vessels ceased after tke year 1800. 
The Jay Treaty; which was proclairaec n 1796, provided (1) that in so far 
as was compatible with the existing bl ations of the United States, British 
vessels should be free to bring the:r į -zes into American ports, (2) that 
vessels “which shall have made a pri:= upon the citizens or subjects” of 
Great Britain should be denizd admissicn to American ports, and (3) that 
privateers cruising in the service of th- 2nemies of England should be per- 
mitted when in the waters cf the Unitec tates to take on only enough provi- 
sions to carry them to the nearesi home port. The position of Great 
Britain thus provided for was to be mo:« favorable than that accorded to its 
leading enemy; France, unde? the tzea.: of 1778; for the French-American 
agreement carried no provision lircitinz to shelter in case of distress the 
hospitality which American ports shock! offer to privateers at war against 
France. So long as the treaty of 1778 7as binding, these provisions of the 
Jay Treaty did not come into effect.“ However, during the years 1798 
and 1799 the United States axd its forme- ally were on the verge of declaring 
war against one another, and Conz7e=. as a blow at France, enacted a 
statute which declared the treaties of 78 to be no longer binding.’ Dur- 
ing the peace negotiations waich result=d in the French-American treaty of 
1800 it was decided that the Act cf U=mgress had not terminated the con- 
‘ventions of 1778, but the American ex::2utive seems to have decided that if 


33 Art. 17, Treaties, ed. Malloy, I, 475. 

* Randolph to Fauchet, Sept. 7, 1794, Am. is-2te Papers, For. Rel., I, 691; Randolph to 
Hammond, April 13, 1795, Domestic Letters, V-II, 123; and Randolph to Governor Henry 
Lee of Virginia, Mey 8, 1795, ib., VIII, 176. Th last mentioned letter is printed in Calendar 
of Virginia State Papers and other Manusecints “Richmond, 1875-93), VII, 388. 

% Arts. 17, 19 and 22, Treaties, ed. Malley, _ 474-75. 

3 Arts. 24 and 25. ITb., I, 604. =€ A~., 25 of the Jay Treaty so provided. 

38 Act of July 7, 1798, Statutes ac Large >t T 5., I, 578. : 
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the obligations tc. France were not so interrupted as to allow the provisions 
of the Jay Trea-y to come into full force, shey were at least sufficiently 
affested to permi- British vessels to share on s. plane with those of the enemy 
the privileges wh: ch the latter had so long enjoyed. ` Thenceforth the vessels 
of the two natiors received equal treatment, neither nation enjoying all of 
the privileges which its treaty specified.? 

For a year folowing the proclamation cf neutrality the departure of 
bell gerent vessels from American harbors was unregulated, but the practice 
of privateers in uiting out from port in immediate pursuit of departing 
merchantmen firally made necessary the snnouncement of a rule. On 
Jun2 18, 1794, the following order was issuec: 


When a vessel, whether of war or merchandise, public or private, 
belonging to any belligerent nation, shall depart from the United States 
beyond the jurisdictional line of the United States on the ocean; and a 
vessel of wac, whether public or private, belonging to another of the 
belligerent nations, being adverse, shall, at the time of the departure of 

the first-mertioned vessel, be within sush jurisdictional line, the last- 
mentioned vessel of war shall not sail Łeyond such jurisdictional line 
until the exdiration of twenty-four hours after the departure of the 
first-mentiored vessel. 

If any vessel of war belonging to a belligerent nation shall sail contrary 
to the foregcing rule, she shall be deem=d to have violated the law of 
nations, and the Government of she United States will take measures 
for causing to be destroyed any prize taken by her, and brought within 
the power of the United States. 

This rule shall commence fortkwith and shall be notified to all the 
foreign ministers residing near the United States. 


The rule was enferced on at least one occasicn.*® 
Perhaps the most trying problem which Fresident Washington faced in 
formulating and maintaining a satisfactory neutrality was the determination 


29 Evidence of the truth of this statement is too elusive to be found in any one or a few 
documents. Compace, however, the fact that the treazy of 1800 between the United States 
and France did not repeat the provisions of Arta. 17, 19 and 22 of the treaty of 1778, with the 
statements in a letter from certain French Ministers to she three envoys of the United States 
who negotiated the -ater convention. The letter, deted Aug. 25, 1800, is in Am. State 
Papers, For. Rel, IZ, 335. The convention of 1800 s in Treaties, ed. Malloy, I, 496 ff. 
See also Jefferson to —lbert Gallatin, Secretary of Treasarr, Aug. 28, 1801, Writings of Jeffer- 
son, ed. Ford, VII, 36. 

40 This rule is prin. ed in Counter Case of Great Bri-ain before Tribunal at Geneve, 584. 
In the letter to Hamnond in which the rule was inclosed, Randolph characterized the rule as 
‘being reasongble in itself, and conformable to the lar cf nations.” 

In 1797 two French cruisers, Medusa and Insurgent, vere penned up in the waters aż Nor- 
folk by a British ves-el. On the complaint of the Freach Consul-General, the Secretary of 
State, Timothy Pickcring, advised the Governor of Virginis to see that the twenty-four hour 
interval rule was obs=rved. The instruction seems to aave been fulfilled to the satisfaction 
of ali parties concerted, the British vessel putting to sea first. See Thomas Mathews to 
Governor Wood of Virginia, July 10, 1797, and enclosurss, Calendar of Virginia State Papers, 
VIII. 489-40; Pickermg to Robert Liston, British Mini-ter at Philadelphia, and to Governor 
Wood, June 6, 1797, Domestic Letters, X, 55-56. 
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of a proper attitude toward the fittirg act, altering, and repairing of armed 
vessels in American ports. One of the frst acts of Genet upon his arrival 
in the United States was to issue 'eit2-s of marque to enterprising ship. 
owners whom he met at Chareston.* Within a short time he had author- 
ized the French consul to encourage tac itting out of other priveteers. ` In 
a few weeks the consuls at other poris bad received instructions to afm any 
vessels which might volunteer for servi: € in the French cause. The Brit- 
ish Minister, George Hammond, war ami long in protesting that these acts 
were infringements of American neutra Èy. By May 15th the President 
and his Cabinet had decided that the ft~ng out of privateers in American 
ports was a practice which the Ameria. Government could nct tolerate, 
and the French Minister was so inforred. Genet was indignant at the 
decision of the executive and.urged «t= Secretary of State to submit the 
question to a reconsideration, giving a. zis reason for the request that he 
believed that a careful examination of -t= Treaty of Amity and Commerce 
between the United States and Framce vould reveal that his country had 
been given, by implication, the right to azm its vessels in American waters.“ 
The President and his Cabinet poncer c the question at some length, but 
on June 5th a letter was sent to the Tiea :2 Minister informing him that the 
decision was irrevocable. Consequeatl-, zhe letter continued, the President 
must request not only thas no furtas: arming be attempted but that all 
vessels which had already been fited st in the United States at once 
leave American waters.® Genet shcrel no disposition to comply with the 
order, but continued to argue that it fhe Fresident persisted in his determina- 
tion, the treaty of 1778 would become lttle more than a scrap of paper.* 


u Genet brought with him to the United Star at least two hundred fifty blank commis- 
sions or letters of marque which Le was instcr2t-c to give to the commanders af vessels who 
might be willing to enter the service of Frarce [any of these letters were issued to vessels 
found in the ports of the United States befor: th: imerican Government turned its attention 
to the practice. Genet to Minister of Foze-ga Affairs, Oct. 7, 1793, Correspondence of 
French Ministers, ed. Turner (Report Are. Ts ccal Assoc., 1908, IT), 252. 

2 Genet to Minister of Foreign Affairs, Axi. 7€ 17938, ib., 211. See also M. Minnigerode, 
Jefferson, Friend of France, 1793 (New Yors, D 13), 208. : 

* Letter to Jefferson, May 8, 1793, Courte: Zase of Great Britain before Tribunal at 
Geneva, 518. 

“ Jefferson to Ternant, May 15, 1793, Am. Sete Papers, For. Rel., I, 147; and Genet to 
Jefferson, May 27, 1793, ib., I, 149. Terram vas not officially succeeded by Genet as 
French Minister to the United States until Va7 18th. 

+4 Ib., IL, 150. This letter also advised the Fm4ch Minister that the distribution of com- 
missions while within the United Stetes was aa m ringement of American sovereignty which 
the chief executive could not tolerate. Thoe2 xmths later, Sept. 7th, a circular was sent 
‘out to the various consuls and vice consuls infouing them that anyone of them who should 
undertake “to give commissions within the Janie States,” would forfeit his exequatur and 
become liable to prosecution. Tò., I, 175. In Talbot v. Jansen (1796), 3 Dallas, 133, 154, 
1 L. Ed. 540, 549, Justice Paterson 'stated that £ Later of marque issued in the United States 
by a foreign consul would have ro validity - 

Letters to Jefferson, June 8 anc 17,17 —mn. State Papers, For. Rel, 4, 151, 155., 
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News that in various American ports vessels were still in the process of 
equipment convimced the President that active steps should ‘be taken to 
fulfill the promis:s which had been made to the British Minister. Con- 
sequently, on Auzust 4th, the collectors of customs at the different ports 
were instructed tc exercise every precaution tc prevent the arming of vessels 
for belligerent service. For their guidance a series of eight rules was 
prepared, setting ‘orth the kinds of activity which were prohibited. Accord- 
ing to these inst-uctions, the “original arming and equipping” of vessels 
for belligerent service was deemed unlawful, but belligerent public armed 
ships might mak any changes which “would be of a doubtful natura, as 
teing applicable 2ither to commerce o> war.” To this rule the exception 
was added that, m keeping with the treaty with France, vessels which had 
brotght in prizes taken from France should be permitted to make no 
alterations whatever. Privateers in the service of the enemies of France 
were to make no shanges in their status save shose which were necessary to 
rencer the vessel seaworthy. French privateers, cn the other hand, were to 
enjoy the same privileges as public arm2d vessels. Merchant ships, accord- 
ing zo these instractions, might make any alterations which could be shown 
to serve a peaceful purpose.” While none of the rules of August 4th stated 
in sc many words that merchant vessels should not arm for defense, an order 
was later added © bar such equipments. Akout two years later, however, 
this rule was relaxed to permit defensive armemert of vessels bound for the 
pirate-infested Csribbean.*® 

The distinction between equipments which were “of a doubtful nature, as 
being applicable cither to commerce or war” and those which were clearly of 
a hestile character, was never clearly drawn. That opening new portholes 
and taking on acditional cannon were equipments of a hostile nature was 
accepted with litle dissent. The raising and reinforcement of waste- 
boards preparato-y to opening new poztholes was, however, in the opinion 
cf the executive, of a doubtful nature.** The exchange within the United 
States of the guns of a vessel for those thougat. to be less formidable seems 
to have keen considered permissible by the Attorney General of Virginia.™ 
Concerning the rzpairing or replacing cf gun carriages there was less agree- 
ment. Judge TLomas Bee, of the South Carolina district, expressed the 
view in two decBions that it was permissible to substitute new carriages 


47 Am, State Papes, For. Rel., I, 141. 

48 Oliver Wolcott, Eecretary of Treasury, to ccllectors of customs, Oct. 6, 1794, ib., ITI, 339; 
and April 8, 1797, ib, II, 78. . 

1 Judge Thomas Fee, in Moodie v. The Betty Cathcart (1795), Fed. Case 9,742; Secretary 
af War Henry Knoxto Governor Lee of Virginia, Aug. 5, 1793, Calendar of Virginia State 
Papers, VI, 472; Wo-cott to collectors of customs, Oct 6, 1794, cited in note 48. 

50 Wolcott to collestors of. customs, Oct. 6, 1794, cited in note 48. 

“Cf, Willis Wila, Commandant, City of Norfolk, to Governor Lee, Sept. 19, 1793, 
Calendar of Virginia State Papers, VI, 589; John Hamilton, Eritish consul at Norfolk, to 
Lee, Sept. 20, 1793, 2b. VI, 539; and Hamilton to Lee, Sapt. 27, 1793, ib., VI. 551. 


296 THE AMERICAN JOURNAL D7 “TERNATIONAL LAW 


entire for old and rotten ones, but Jazze Bushrod Washington, of. the 
federal circuit: couzt; Pennsylvania d&tict,; declared that 80 slight: an 
alteration as replacing the rotten timber im a carriage was an “equipment: 
solely applicable to war.” * The fixing = new stocks for swivels, the instal- 
lation of a new mast, and the procurinz vf.new cars were considered of a 
doubtful nature as being adapted eitae> => commerce, or war, and so were 
permissible." 

The instructions to the coEectors 37 stoms were preventive measures, 
adopted to put an end to a type of activiz~ which was believed to ‘be contrary 
to American neutrality. But the Brris— Minister to the United States was 
not satisfied with evidence that the Fec:-al Government would be vigilant 
to prevent future infractions. In a letw of May 8th, protesting for -the 
first time against the fitting out o? pricateers, Hammond expressed an 
opinion that the restoration of all priz= which had been taken by the 
offending privateers would bə a prorez redress for the injuries to Great 
Britain. The President hoped at first Lat the British Minister could be 
put aside with the promise in the lets2r c? June 5th that the privateers in 
‘question would be sent out of Ameria ports. When the proscribed 

` vessels lingered in the waters of the Uz.2d States contrary to his orders; 
and additional illegal equipments werz =eported,® it became clear that 
justice required more satisfactory reper=t#on to the British ship and cargo 
owners who had suffered the loss of their zoperty. Accordingly, on August’ 
7th, just three days after the above rerdisned instructions to the collectors 
of customs, both the French and Britis Ministers were informed that the 
American Government would restore tc ~ae original owners all belligerent 
vessels which, after June 5th, had be=m c=atured and brought into American 
ports by’ vessels illegally armed in th= Jnited States. If any of these 
prizes, brought in between Jure 5th aaj _agust 7th, could not be recovered,’ 
. the American Government would ¢coz=nsate the owners for their losses 
and charge the bill z0 the government o=~ ne captors. Prizes captured and 


82 Judge Bee’s ‘decisions are: Moodie v. The Betr Catton (1795), Fed. Case 9,742; ‘and 
Salderondo v. The, Nostra Signora d2l Camiro (735), Fed. Case 12,247. Judge Washing- 
' ton’s decision is: U. S. v. Grassin (1311), Fed. C= 15,248. 

. 53 As to swivels, see Selderondo ». The Nosxra S#znora del Camino, cited in'note 52; as to 
new masts, see Moodie v. The Brothers (17S), =d. Case &,743; and as tc new oars, see 
Wolcott to collectors of customs, Oct. 6, 1791 Ac State Papers, For. Rel., III, 340. 

& Hammond’s letter is in Counter Case cf S:e Britain before Tribunal at Geneva, 518; 
Jefferson’s letter of June 5th is in Am, State 2ap=s, For: Rel, I; 150. \ T 
* See Jefferson to Genet, June 17, 1793, ib. 1, 153; Jefferson to.Morris, Aug. 16, 1793, 7b., 
I, 170; Pickering to C. C. Pinckney, Jan. 16, 17¢"_ib., I, 567; Hammond to Jefferson, July. 
_ 10 and Aug. 30, 1793, Counter Case of Greet Bien before Tribunal at Geneva, 531, 582; 
and Phineas Bond to Lord-Grenville, Ang. 17, 174— Letters of Phineas Bond, British ‘Consul 
at Philadelphia, to the Foreign Office of Gret =-ain,; 1790-94, ed. by J. F. Jameson, in 
American Historical Association, Annual Rexrt. -297 (Washington, 1898), 547. Cf. Genet: 

to French Minister of Foreign Affairs, Oct. 7, 27, Correspondence of French: ‘Ministers, ed. 
Turner (Report Am. Historioa Assoc., 1903, II) S26. . > i . 
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brought in. prior to jane 5th would not be restored because the French 
Government hadmot been definitely informed until then that equipment was 
prohibited and t2cause the President believed that the American Govern- 
ment had not, up to that time, had an opportcnity to stop.the illicit practice. 
Compensation would not be made for prizes brought in after August 7th 
because after thas date the Federal Government intended to use every means 
in its power to restore the captured vessels. Property captured at any 
time and never Drought into the United States could not be restored, of 
course, and the President decided that no compensation would be made 
for-it.% 

_In the efforts <o restore prizes the executive branch received little assist- - 
ance-from the judiciary. To the frst claimants who demanded restoration 
of their property, the President replied that the proper course for them to 
pursue was a libel in the federal district courts. This path proved unavail- 
ing, however, fcr in the case of Costello v. Bouteille,’ Judge Bee, of the 
South Carolina -listrict,. decided that he had no jurisdiction to inquire into 
the validity of prizes in the possession.of privateers commissioned by a 
nation at peace with the United States. In February, 1794, the Federal 
Supreme Court, -n the case of Glass v. Sloop Betsey,®** overruled the argument 
on which the cecision was basec, holding that the district courts were 
competent to question the validity of any prizes brought into the United 
States. The dezision came too late tc beof any great aid in the dispcsition 
of prize property, however, for most of the vessels and cargoes had been 
restored by the executive. Compensation for the property which could 
not be restored seems not to have been adjusted either by the executive or 
the courts, but was left for arrangement by a mixed commission provided 
for in Article 7 of the Jay Treaty of 1794 between the United States and 
Great Britain.® 

After August 7th, it seems, Genet geve no “urther direct encouragement to 
the fitting out o- vessels. ‘That isnot to say, however, that he submitted in 
good grace to -he President’s Gemands. He consistently refused to call 
‘upon the captains of the proscrized privateers to surrender their ‘prizes, 
and just as steadfastly denied that the French Government was under 
obligation to compensate for the captured property." He did, apparently, 

_ © See Jefferson ta Genet, Aug. 7, 1798. Arc. State Papers, For. Rel., I, 167; Jefferson to 
Hammond, Counte Case of Great Britain beZore Tribunal at Geneva, 540; and Jefferson to 
Hammond, Sept. E 1793, Am. State Papers, For. Rel., I, 174. Hammond seems to- have 
made no protest against the President’s.cecisions conzerning restoration and compensation, . 
but he did indicate :hat he believed a legitimate complaint could be made against the decision 
not to restore or ecmpensate for prizes brought in prior to June 5th. Letter to Randolph, 
Mey 22, 1794, Counter Case of Great Britain before Tribunal at Geneva, 569. 

= Jefferson to Hammond, June 13, 1793, Ccunter Case of Great Britain before Tribunal at 
Geneva, 528; ef. Enox to Governor Lee of Virginia, Aug. 21,-1793, Calendar of Virginia 
State Papers, VI; <91. 53 (1794), Fed. Case 2,504. 


£ (1794), 3 Dall-s, 5, 1 L. Ed. 485. © Treaties, ed. Malloy, I. 
© Genet to Jefferson, Sept. 14, and Nov. 29, 1793, Am. State Papers, For. Rel., I, 184, 185. 
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withdraw commissions from scme o tre illegal privateers, and call upon 
others to leave American waters * The mmission, headed by M. J.A. J. 
Fauchet, which succeeded Genet at Phiiacd2Iphia in 1794, continued this work 
by dismantling some of the privateer; and removing some of the consuls 
who had been active in fitting ther- owt? While the Secretary of State 
in bis letters of May 15th and June 5th had asserted that any American 
subjects who- participated in the ilegel equipment of belligerent vessels 
would. be brought to ‘“condign punishmens,” it appears that only one prose- 
` cution (that of Gideon Henfield, describeé below) was attempted during the 
year 1793. That the federal courts pcssesed ample jurisdiction over such 
offenses was early established by a «Large made to a federal grand jury, 
May 22, 1798, by Chief Justice Joha Jaz. By an Act of June 5, 1794, 
Congress provided heavy penalties for tha —ffense of fitting out, or encourag- 
ing the fitting out, of vessels for bellizereat use within the United States. 
Under this statute, at least one ecnviezion was obtained.* a 

The vessel which brought Genat to ths United States, proceeding late i in 
April, 1793, from Charleston to Fhiledelzisia, captured a British: vessel, the 
Grange, in Delaware Bay and thereby prevented President Washington and 
his Cabinet with another of their most dif€cult problems.*7 There seems to 
have been from the first no doubt thas zke prize ought to be delivered up to 
the British owners, and Genet complied wth good grace when requested to 
do so. It was only a short time, however, until other vessels were cap- 
tured along the American coast, and demands for restitution were being 
pressed upon the chief executive. The President at first refused to entertain 


6&2 Governor George Clinton of New Yozk to Genet. Nov. 21, 1798, ib., I, 186; ai Genet to 
Jefferson, Sept. 14, 1798, ú., I,-184. 

83 Cf. Orders of the Committee of Public Safty. Cet. 11, 1793, Correspondence of French 
Ministers, ed. Turner (Report Am. Historical ts3sce. 1903, IT), 287-88; Instructions to com- 
missioners, ib., 289; Randolph to Washirgton, Mzr=h 29, 1794, Domestic Letters, VI, 141; 
Randolph to Fauchet, April-6, 1794, ib., VI, 1673 and Randolph to Fauchet, June 30, 1794, . 
ib., VII, 8-9. 

u Correspondence of Jay, ed. Johastom, IIT. 43& Associate Justice James Wilson of the 
Supreme Court made a charge to the same effect £t Philadelphia, July 22, 1793. F. Whar- - 
ton, State Trials of the United States during the Administrations of Washington and Adams 
(Philadelphia, 1849), 64. The Attorney Denera., Kimund Randolph, announced the same 
conclusion in an opinion which he gave May 32 .78:. Am. State Papers, For. Rel., I, 152. 
This opinion is not included in the Officii Opitiors 2f the Attorneys General of the United 
States. 

6 An act in addition to the act for the punich-rert. of certain crimes against the United 
' States, Statutes at Large of U. S., I, 381-84. 

6 U. S. v. Guinet (1795), 2 Dallas, 321, 1 L. Sd. 33. 

: 67 Ternant to Minister of Foreign Affes, Mar 1, 1793, Correspondence of French Min- 
isters, ed. Turner (Report Am. Historical assoe, 100s. IT), 196-97; and Hammond to Jeffer- 
son, May 2,.1793, and accompanying afficavits, Dounter Case of ‘Great Britain beforefTri- 
bunal at Geneva, 515-17. 

.88 Jefferson to Ternant, May 15, 1793, àm. Sete 7: apers, For. Rel., I, 148; and Genet to 
Jefferson, May 27, 1783, čb., I, 150. = 
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the claims, asser-ing that the judiciary was created for the performance of 
just such tasks. He received a cruel disappointment, however, when in 
the case of Findlay v. The William,’ Judge Richard Peters, of the Pennsyl- 
vania feceral disrict, denied that he possessed the jurisdiction to interfere 
with property in-the possession of a foreign privateer. Painfully the Presi- 
dent tock upon himself the burden of satisfying the claimants. The 
problem was nof an easy one, for the British Minister was impatient that 
the prizes be ressored in short order and the French Minister was slow to 
surrender them. The failure of the French Minister to codperate was due 
in large measure no doubt, to the fact that the American Government had 
not definitely steted what it considered to be the outward boundary of its 
marginal waters” This difficulty was corrected on November 8, 1793, 
when M. Genet vas informed that, while the President did not wish to bind 
any branch of th: government except tie executive, and it only temporarily, 
he would for the time being announce that ‘‘one sea league, or three geo- 
graphical miles ora the sea shores” would be considered the width of the 
territorial belt. All vessels captured within that distance, the President 
must insist, were to be delivered up to the owrers.” For the settlement of 
disputed cases tke federal district attorney would codperate with the parties 
concerned in the selection of arbitratozs, who would determine the place of 
capture. Upon receiving their reporz, the Governor of the State would 
make the proper disposition of the vessel. If arbitrators could not be agreed 
upcn, the district attorney would collect the relevant evidence and report 
to the President, who would dispose of the case.” Where the departure or 
destruction of tke prize made restorazion impossible, compensation would 
be made.” This compensation, like that promised for the unrestored vessels 
which were taken by the proscribed privateers, was adjusted by the com- 
mission created by Article 7 of the Jay Treaty. 

French vessels, which contributed zerhaps all the offenses of this type 
during the first y2ar of American neutrality, seera to have made few captures 
in American waters after 1793. The arrogance of the British navy, on the 
other hand, was -ncreasing.. The practice of impressing seamen encouraged 
a lack of respect for the jurisdiction cf the United States. By the end of 
1795, however, captures in American waters, so far as the records reveal, 
had practically c=ased to occur.” 


89 Jefferson to Richard Harrison, attorney for the district of New York, June 12, 1793, 
Wrisings of Jefferson, ed. Ford, VI, 297; and Jefferson to Hammond, June 13, 1793, ib., 
VI, 298. 70 (1793), Fed. Case 4,790. 

4 See Jefferson to Washington, Oct. 3, 1793 Writings of Jefferson, ed. Ford, VI, 434. 

n Am. State Papes, For. Rel., I, 183. 

% Jefferson to Hammond, Nov. 8, 1793, Counter Case of Great Britain before Tribunal at 
Geneva, 554-56. un Jefferson to Hammond, June 21, 1794, ib., 582. 

% The most flagrent case of violation of American waters by the British was the violent 
search of the American packet Peggy for the person and papers of the French Minister Fau- 
chet in the summer >f 1795. See the documents in Am. State Papers, For. Rel., I, 662-67. 
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Closely akin to, or a part of, the proti--ra of hostilities in American waters 
was that of using the harbors of the “xed States as bases for short excur- 
sions along the Atlantic coast. Sev=rel offenses of this sort were reported 
during the first two years of neutr.is-, mostly at the hands of French 
vessels.® By the spring of 1795 Brifisa vessels tco were playing the game, 
and with such enthusiasm that taleraz_on of the evil was out of the question.” 
On April 18, 1795, the British Mint2- was informed that the American 
Government considered it inadmissib.2 fr British squadrons to 


Take their station in our waters; x order that they may occasionally 
sally forth as well to harass our LEs, as our own citizens. For these 
depredations the President is rexlv=d to demand retribution whereso- 
ever it shall appear, either that t-e American vessels have been unjustly 
seized, or that American or Frem} vessels have been captured by any 
British ship cr fleet, which may k«-= perverted the usual courtesy, of 
permitting the armed vessels of krs zn nations to come into our ports, 
into a subserviency to the carryirz ex of hostile expeditions from thence. 
That squadrons of warlike vesse should be stationary in our ports, 
except when they go into the ocean in order to ransack the peaceable 
instruments of our external comme: :2, is repugnant to the canduct due 
to our nationality.”8 


Three days later steps for enforcerers were taken, the following letter 
‘being sent to the Governors of zhe Stes: 


As it is contrary to the law of nz t»=ns that any of the belligerent Pow- 
ers should commit hostility; on the =aters which are subject to the ex- 
clusive jurisdiction of the Unitec 3:_tes, so ought not the ships of war, 
belonging to any belligerent Power, so take a station in those waters in 
order to carry on hostile exp:diitors ram thence. I do myself the honor, 
therefore, of requesting of sour excel ancy, in the name of the President 
of the United States, that ss ofta = a fleet, squadron, or ship, of any 
belligerent nation, shall clearly zre unequivocally use the rivers, or 


78 On May 31, 1793, Genet wrote tc his gc-srmnent that cne of his privateers alone had 
brought in eight prizes, Correspondence o: Fr ach Ministers, ed. Turner (Report Am, 
Historical Assoc., 1903, II), 216. Forturther =r-t4bundant evidence of the use of American 
ports as bases of operations by the Fr=rch, s= -/=ngourit, French consul at Charleston, to 
Geret, April 24, 1798, The Mangourit Corres>=r-Jence, ed. by F. J. Turner, in American 
Historical Association, Annual Reporte, 1897 :“Vasaington, 1&98), 576-77; Thomas Newton, 
Jr., and William Lindsay to Jefferson (1), in V-tar on, State Trials of U. S., 50; Hammond to 
Jefferson, June 14, Sept. 4, and Des. 2€. 1793, _"osster Case of Great Britain before Tribunal 
at Geneva, 528, 544-45, and 563; Benjamin -Jcctie, British vice consul at Charleston, to 
Miller, British consul, Nov. 28, 1793, iz, 589;.22 1 Dhristopher Gore, federal attorney for the 
Massachusetts district, to Rufus King, Aug. 1. 1°&3, The Life and Correspondence of Rufus 
King, ed. by C. R. King (New York, 1£94~-1930 , 7, 487-88. 

77 For complaint, see Fauchet to Ramdolph. Jer 31, and May 2, 1795, Am. Scate Papers, 
For. Rel., I, 605, and 609. Cf. Commsioner=~c “ommittee of Public Safety, May 6, 1795, 
Correspondence of French Ministers, ed. Turner “Report Am. Historical Assoc., 1903, II), 
684., 

78 Domestic Letters, VII, 132. Aprerentl; 12 =uch letter was sent to the representatives 
of France. : 
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other watersof . . . -as a station, in order to carry on hostile expeditions 
from thence, you will cause to Le notified to the commander thereof that 
the Presidert deems such conduct to be contrary to the rights of our 
neutrality; «nd that a demand of retribution will.be urged upon their 
Government for prizes which may be made in ‘consequence thereof. 
A standing order to this effect may probably. be advantageously. placed 
-in the hancs of some confidential officer of the militia; and I must 
entreat you to instruct him to write by the mail to this. Department, 
immediately upon the happening of any case of the kind.” 


These commutications seem to have effected little reform, for both British 
_and French vesszls continued to lis in wait in American waters for weaker 
vessels belonging to the enemy. On several occasions Hammond, the 
British Minister protested that the President had given no clue which 
‘would enable a Eritish naval commander to determine what was considered 
an illegal use of American ports as a base of operations.* The difficulty 
was never met; :pparently the President was unable to describe any more 
preaisely the nature of the offense which he had in mind. ‘There were few 
cases in which v2ssels were. asked to leave the waters of the United States 
and apparently aone in which the promised “retribution” was demanded. 
Another of Genet’s schemes for the realization of ‘a general plan to build 
up a strong privateering service in the western Atlantic, was the adjudication 
of prizes in Amezican ports by French consuls. On the very day the proc- 
Jamation of neutrality was issued, the French consul at Charleston, Man- 
gourit, pronounced judgment on the Four Brothers and the Morning Star, 
prises which had been captured rom the British. Hammond protested 
- against the proceedings, of course, and the Secretary of State, after a brief 
Cabinet consideration, informed the French Minister that the act of the 
consul could not be regarded as of any legal validity. It was furthermore 
éxpected, Jefferzon wrote, that che French Minister would .‘‘interpose 
efficaciously to prevent a repetition of the error.” 8? Genet argued in reply 


79 Randolph to gcvernors, Am. State Papers, For. Rel., I, 608. This circular appears, 
under date of April 36, in Domestic Letters, VIII, 138, but g slightly different text, addressed 
to the Governor of ‘Tirginia under date of April 15, appears at p. 135. 

30 See Pickering tc Monroe, Sept. 14, 1795, Am. State Pepers, For. Rel., I, 667; Pickering 

to Adet, June 13, 1796, ib., I, 652; De la Craix, French Minister of Foreign Relations, to 
Monroe, March, 17£6, ib., L 658; Fauches to Commissioners of Foreign Relations, Oct. 26, 
1795, Corresponden :e of French Ministers, ed. Turner (Report Am. Historical Assoc., 1903, 
ID, 719; Thomas Barclay, British Consul-eneral in the United States, to Lord ‘Hawkesbury, 5 
British Secretary of Stete for Foreign Affsirs, July 8, 1801, Selections from the Correspond- 
ence of Thomas Baaclay, ed. by G. L, Rives (New York, 1894), 129. ` 

81 Letters of April 14, 17, and 23, 1795, in Notes of the British Legation, I A. The Notes 
are a collection of- she communications from the representatives of Great Britain in the 
United States, to the Secretary of State. They are bound but unpaged and are kepż in the 
arckives of the Department of State at Washington. 

® Letter to Jefferson, May 8, 1793, Counter Case of Great Britain before Tribunal at 
Geneva, 519., 

2 Letter of May 5, 1793, Am. State Papers, For. Rel., I, 147. 
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that the privilege of setting up prz2 =urts on American soil had.been 
. impliedly given to France by the Treaz of Amity and Commerce. me . The 
President seems to have been in some J&t on the point, for in the summer 
of 1793 a series of questions were -7epiced and. submitted to the justices 
of the Supreme Court for advisory caimens, and in the group were queries 
whether either treaties or the law of ratices authorized the French Republic, 
“as of right, to erect courts within tae [7isdiction of the United States for 
„the trial and condemnation of prizes mad=>y armed vessels in her service.” 3 
The refusal of the justices te deliver =< advisory opinions deprived the 
President, of the aid he had hoped foz,%* x:t by September he had reached, a 
‘definite conclusion on the point. Gr tke seventh of that month he sent out 
to the French consuls and vize consis — tireular letter warning them. that 
if they persisted in certain acts, pari.a_=rly assuming to act as courts of 
prize, the exequatur of the offending conz# or vice consul would be revoked: 87 
Although the justices of the Suprzm= Dourt refused to make any state- 
ment which could be regarded as a form. advisory opinion, they took the 
first case which offered a pretext as en ozportunity to respond to the Presi- 
dent’s request. Glass v. Sloop Betsey. nentioned above,** involved the 
question whether or not the distriet =urt had jurisdiction over a libel 
entered by American citizers and nesal aliens against a prize which 
had been taken from them and broigh- into port by a French privateer. 
The court requested that the s.unse_ arse also the question as to whether 
or not French consuls might exarcise gr» jurisdiction in the United States. 
When the attorneys refused tc give et<=ation to the point on the ground 
that it was not relevant to the case bete the court, ‘the judges took the 
matter under consideration, neverthzles. and announced in their opinion: 


And the ‘said supreme court biag “arther of opinion, that no foreign 
Power can, of right, institute or exe=b any ccurt of judicature, of any 
. kind, within the jurisdiction of tae Wnited States but only such as may 
be warranted by, and be in purstane of, treaties, it is therefore decreed 
and adjudged that the acmiralsy jv-=diction, which has been exercised 
in the United States by tha consils = France, not being sò warranted, 

is not of right.®? ae 
The opinion was too late to b2 of eszisiz1ce to the executive, however, for 
the circular of September 7, 1798, had »itled the question. There seems 
to have been not more than one instaac= of the condemnation of a prize 


by a consul after that date.°°. 


_ * To Jefferson, May 27, 1793, ib., I, 149 

_ © Writings of Jefferson, ed. Ford, VI, 353-54, =ate. ; 
'8t Chief Justice Jay and associate justices tz W=ington, Aug. 8, 1793, Coiptapondenwe of 
Jay, ed. Johnston, HI, 488. . f bis State Papers, For. Rel., I, 175. 

` 8 Cited in note 59. = Dallas, 6, 16, 1 L. Ed. 485. 
% Tt seems probable that a prize which was 2rcu=at into Charleston in 1796 by the French’ 

privateer, Leo, was condemned by the Frenc= zamm] at that port. There appears to be no 
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The reason for conferring prize jurBdiction upon French consuls was, of 
course, to facilitate the sale of prizzs in American ports. This, Genet 
ergued, was ancther privilege impliedly granted to the French nation by 
‘the Treaty of amity and Commerce.*! While the President steadfastly 
refused to admit that the treaty conferred any such right, he was unable to 
decide what the. international law of neutrality prescribed on the point. 
Troubled by thS doubt, he concludec not to interfere with the disposition 
of captured property but to leave the matter to be regulated by Congress.” 
The bill to provide a general neutrality law which was introduced in the 
session of Congress beginning in Decenber, 1793, carried a provision making 
the sale of prizes illegal, but the section was struck out by the House of 
Representatives * Asa consequence French privateers continued to market 
their spoil in the United States. The Jay Treaty complicated the problem, 
however, by providing in Article 24 that it should be unlawful for any 
privateers in the service of the enemies of Great Britain to sell “what they 
have taken” or “‘in any manner to exchange the same” in the ports of the 
United States.” Since another article of this convention provided that 
nothing in the tzeaty should be constried to operate contrary to an existing - 
obligation of the United States toward another country, it became important 
to determine onee for all whether the treaty of 1778 with France implied that 
the latter country could sell its prize goods in the United States. After 
some diplomati= interchange, the President decided in the negative and 
issued orders to she collectors of customs instructing them to forbid “entry” 
to property capzured by French privateers.” Thenceforth French private 
armed vessels were forbidden the privilege of selling the prizes which they 
had taken from the British. Public armed ships, however, could continue 
to dispose of thir captures. Anc in spite of the fact that the Jay Treaty 
promised that privateers at enmity with England should sell none of the 
property which they had taken, these vessels were permitted to sell prop- 
erty which they had captured from aay nation other than Great Britain.” 

The fitting ovt of privateers in American ports carried with it the recruit- 
ing of Americar citizens and domiciled aliens, as officers and crews of the 
newly armed vessels. The President, immediately after the first protest 
by the British Minister,” decided thas the practice was a reprehensible one 





evidence that the exequatur was withdrawn from the offending consul. Adet to Pickering, 
Oct. 12, 1796, Am. State Papers, For. Rel., I, 654; Pickering to Adet, Nov. 15, 1795, ib., I, 
655. 31 To Jefferson May 27, 1793, ib., I, 149. 

2 Randolph to Eammond, June 2, 1794, Ø., I, 465; See also the message of President 
Washington to Corgress, Dec. 3, 1793, Messeges and Papers of the Presidents, I, 139; and 
remarks of Mr. Samuel Smith in the House df Représentatives, May 11, 1796, Annals of 
Congress, 4th Cong, Ist Sess., 1346. f 

23 Annals of Congress, 3d Cong., ist Sess., 68, 745-57. % Treaties, ed. Malloy, I, 604. 

% June 30, 1796, Am. State Papers, For. Rel., IH, 340. 

% Pickering to Alet, July 19, and Nov. 15, 1796, 7b., I, 653, and 655. 

97 May 8, 1793, Counter Case of Great Bri-ain before Tribunal at Geneva, 518. 
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and informed the representatives of both France and Great Britain that the 
American Government would ecndermn ~a the highest degree the conduct 
of any of our citizens, who may personadL; engage in committing hostilities 
at sea against any of the nations, parties fo the present war, and will exert 
all the means with which the laws enc »nstitution have armed them to 
discover such as offend herein and bring ~hem to condign punishment.” °° 
The first case to come before the jud a7 was a prosecution in the federal 
circuit court at Philadelphia of one Gideon Henfield who had been on board 
the privateer Citizen Genet at the time it zzptured the British vessel William, 

` early in May, 1793. The trial proved & be a battle of counsel. Genet 
bore the cost of the best lawyers who œd be obtained for the defense.*? 
The Attorney General of the Tnited Sta-es, Edmund Randolph, appeared 
for the prosecution. Early in August <b: case went to the jury. Three 
judges, James Wilson and James IrzddI of the Federal Supreme Court, 
and Richard Peters, of the Pennsylveni.. “sderal district court, charged the 
twelve men that ‘It is the joint and imaximous opinion of the Court, that 
the United States, being in a szale of ne 1rality relative to the present war, 
the acts of hostility committed by Cidece Henfield are an offense against 
the country and punishable byy its lews’ If Henfield’s only hope for ac- 
quittal had depended upon the in=1fceney of the evidence he would 
doubtless have pleaded guilty. There vas, it appears, not the slightest 
doubt that he had committed she acs saarged. Yet the jury found him 
not guilty. Although greatly disappcirzed at this disregard for the law, 
the executive announced that this fati-e would not deter the government 
from further prosecutions.) 

While the indictment and trial o: H=rield were in process, another of 
Genet’s cherished plans was working -t-e= out at some distance from the 
capital. A three-fold expedition for tke invasion of Spanish territory in 
North America was under way. Geirze Rogers Clark was in Kentucky 
preparing an armed force to op2n the Mi sissippi to New Orleans; William 
Tate was in South Carolina orzanizirg = smpany to join Clark at a lower 
point on the Mississippi; and Semue Eammond was collecting volunteers 
in Georgia to proceed to an attack œ ót Augustine. The success of the 

_ Scheme depended to no small zart upcn =e money and an armed ship or 
two which Genet was to furnish. At the crucial moment he was unable to 


% May 15, 1793, <., 520, and Am. State Prpe-s For. Rel., I, 147. ; 

°° Letter from Jefferson to Madisor, Aug. I! C) 1793, in J. C. Hamilton, History of the 
Republic of the United States as traced in the wings of Alexander Hamilton and his co- 
temporaries (New York, 1857-60), V, £45. T= rtter appears to be in none of the pub- 
lished collections of Jefferson’s writings. 

100 The case is reported at length in Whartcn, ite Trials cf U. S., and in briefer form as 
Henfield’s Case, Fed. Case 6,360. 

10i See Wharton, op. cit., 1-2, and 89: and M. C Conway, Omitted Chapters of History 
Disclosed in the Life and Papers of Edmund Ralph (New York, 1389), 183. 
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meet his part of the agreement ?” and the Southeastern units dispersed,:an 
investigation by the Legislature of South Carolina and the promise of prose- 
cutions doubtless adcelerating the decision to do so. -The western band, 
uncer Clark, was more tenacious, for the desire to see an open Mississippi . 
wae real.” By early spring of 1794, however, this project was abandoned 
alsc, federal troops having been concentrated at a point on the Ohio to 
interrupt the prcgress of the party.1“ . 
From the first the President and his advisors agreed that the organization 

"of -armed expedizións in the United States for the invasion of territory at 
peace with the American people was contrary. to neutrality. As early as 
March, 1793, it was decided in a Cabinet meeting that an armed force 
should “issue ageinst the expeditions understood to be prepared in Kentucky 
for the invasion of the Spanish dominions,” } and the following summer 
Jefferson informed the French Minister that hanging would be the fate of 
any American cicizens who might take part in the expedition In August 
and on subsequent occasions the Governor of Kentucky was urged to inter- 
pos2 by force to prevent the success of Clark’s campaign.” The proclama- 

_ tion which was promised in March, 1793, did not issue at that time, but on 
March 24, 1794, both American citizens gnd aliens were enjoined to take 
xio part in’ any project for the invasion of territory at peace with the United 
Stases.1°S Less than three months later Congress provided heavy penalties 
for the offense o: enlisting while within the United States, or going outside 
the United States with intent to. enlist, in the service of any foreign prince 
or state! 

. Although lack of money, disapproval of the schemes by the French 
Government, and the opposition of the Federal Government interrupted the 
projects of 1793 hope of the successful invasion of Spanish territory was 
102 Commissioners to Minister of Foreign Affairs, May 20, 1794, Correspondence of French 
Ministers, ed. Turnar (Report Am. .Historical Assoc., 1903, II), 345. Cf. Mangourit to 
Genet, Nov. 3, 1793, and Feb. 27, 1794, Mengourit Correspondence, ed. Turner (Report Am. 
Historical Assoc., 127), 603, and 621; and Mangouzit to Fauchet, March 31, 1794, ib., 648. 
103 Report and ‘Resolution of the South Carolina House of Representatives, Dec. 6, 1793, 
Am. State Papers, For. Rel., I, 309; Proclamation cf the Governor of South Carcline, Dec. 
9, 1793, ib., I, 310. i 
1% See General Anthony Warie to Governor ieee Shelby of Kentucky, Jan. 6, 1794, 
Knox to Governor &. Clair of the Northwest Territory, ‘Nov. 9, 1793, and Knox to Wayne, 
Marzh 31, 1794, ib., I, 458. Professor ©. 2. Fish states that, by occupying & strategic posi- 
tion on the Ohio, Wayna divided Clark’s forces and.brought about their disruption. Amer- 

` ican Diplomacy (New York, 1915), 105. 

_A valuakle source of information for the study of these western expeditionsi is Correspond- 
ence of Clark and Genet, ed. by Historical Manuscripts Commission, in American Historical 
Association, Annual Report, 1903, II (Washington,.1904). ~ 
- 18 Cabinet opinion, March 10, 1793, Writings of Jefferson, ed. Ford, VI, 198. 

1% Anas, ib., I, 235-87. 

107 Jefferson to Governor Isaac Shelby, Ług. 29, and Nov. 6, 1793, Am. State Papers, fox 
Rel., I, 458.” 108 Messages and Papers of the Presidents, I, 157-58. 

108 Act of Tine 5, 1794, Statutes at Large of U. S., I, 381. 
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not entirely abandoned. In 1794 ru-cors bezan to float about that General 
Elisha Clarke was preparing an expe=it>a in Georgia to march upon New 
Crleans."!° Altacough the Secretary 2° & ste denied the truth of the allega- 
tions, he was not able to allay the 72ars of the Spanish Commissioners at 
Philadelphia. Their apprehensions iner-esed and by 1797 they were charg- 
ing that a unit was preparing in Caraca tc coéperate with Clarke in the 
reduction of Spanish power in America.! While the President refused to 
g-ve any credit to the rumors, he did sh: aigh the Secretary of State, assure 
the Spanish Government that tae Uzited States would “adopt and pursue 
those measures which shall appear prcpe and expedient” to “maintain the 
rights of their neutral situation.” “2 He lsc informed the Britisn Minister, 
Robert Liston, that the American Govsr-nenat could permit neither belliger- 
ent to “march troops through the ter-izo7y of the United States tc attack the 
ovher.” 13 The clear record maintsired by President Washington in 
respect to the formation of expeditizns v as marred during the presidency 
of Jefferson when General Franzisco de Miranda was permitted to prepare 
ir New York City a filibustermg exaeliion against Spanish territory in 
South America. 


120 See Randolph to Jaudenes, Spanish Commi_soner to the United States, Dee. 6, 1794, 
Domestic Letters, VIII, 1. 

41 Don Carlos Martinez de Yrujo, Spaniz: Master to the United States, to Pickering, 
March 2, 1797, Am. State Papers, For Rel., I, if. 

12 Letter of March 11, 1797, ib., II, 38. 

13 Letter of April 28, 1797, ib., II, 69. Tae faderal attorney for the Gecrgia district, 
Charles Jackson, was instructed to invzstiga-e t= activities of Clark, and, if he should dis- 
caver any “designs to violate our neutral daties’* to take “the most proper and effectual 
m2asures for frustrating such designs; end if +e ame shall be manifested by amy overt acts, 
to cause the offenders to be arrested and seccred, LLat they may be brought to condign pun- 
ishment,”’ the state and federal militia to be at bs call if necessary. Letter of April 27, 
1797, ib, II, 71. See also the letter sent by =icL=-ing to the Governors of North Carolina, 
Scuth Carolina, Tennessee and Georgia, Aug. 3, 7, Domestic Letters, X, 104-05, and to 
the federal attorneys in the same states, Aug. 3, 1°97 ib., X, 105-07. 

44 Perhaps the most that was done to disstade tLe filibuster was a statement of Madison, 
Secretary of State, that inasmuch as the United S -ases was ‘‘in amity with Spain and neutral 
in the war,” it could lend no assistance to the pro e+t, shis assertion being accompanied by a 
warning to the Spariard that he must not rur fou cf the Act of June 5, 1794, prohibiting the 
organization of hostile expeditions on Americu.scl Related in a letter of Madison to John 
Armstreng, American Minister to Spain, Merch 1+, 1806, Writings of Madiscn, ed. Hunt, 
VII, 202. This was lip service to Americar. 1ert-ality, perhaps, but little more, and the 
rezord of President Jefferson and his Cabirst E nardly relieved by the admission, once 
Miranda and his cohorts were well ow z0 sea. tha’ their departure was an affront to the neu~ 
tral obligations of the United States. See ths letar from Madison to the French Minister, 
‘Turreau, Feb. 10, 1806, quoted in part in W. 3. 2obertson, Francisco de Miranda and the 
Revolutionizing of Spanish America, in Americen Historical Association, Annual Report, 
1€07, I (Washington, 1908), 372, note a. femre Ogden and Colonel Willizm S. Smith; 
citizens of the United States who had aidec in sing troops and military equipment for 
Miranda, were triec. beforé the federal sircui. eowt at New York for violation of the Act of 
Jere 5, 1794, but, due largely no dow >t, to bae peptlar belief that the President and his 
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The American policy in respect to commerce in contraband of war on the 
part of American subjects was expressed in the proclamation of April 22, 
1793. Persons engaged in contraband trade with one of the parties to the 
war would have to suffer the “punishment or forfeiture” prescribed by 
international lav if they should fail tc elude the vigilance of the other bel- 
ligerent. The Eritish Minister on one occasion suggested that the President 
probably would find it desirable to issue an order preventing altogether all 
commerce in comtraband goods, but President Washington insisted that 
the regular trad2 of American subjects in articles of a nature adapted to 
military use would not be interrupted. The law of nations, the Secretary 
of State wrote, made no further demand upon a neutral government than 
that it acquiesce in the efforts of the belligerents to prevent the traffic.‘ 
Some three years later the French Minister to the United States, M. P. A. 
Adət, protested against the purchase in the United States of horses and food 
for the use of tke British army,!’ but he, like Hammond, was met by the 
reply that the United States wes under no obligation to interfere in the 
business."8 Ths policy was never departed from save when a general 
non-intercourse sr embargo act cut off all commerce. 

In spite of repeated complaints by British, French, and Spanish repre- 
sentatives that their governments were not receiving from the United States 
the treatment tc which they were entitled by the rules of international law, 
_ there is some evidence that, during the early years of the war at least, the 
belligerent governments were well pleased with President Washington’s 
administration. In the summer of 1796, John Quincy Adams wrote to his 
father that he had received “again and again the strongest assurances from 
members of the.r [the French] government and persons connected with it, 
that they were fully satisiied with our neutrality, and do not wish us to 
depart from it.’ "° Hammond, the British Minister to the United States, 
more than once during the first years of the war expressed satisfaction with 
the administration of neutrality. In a letter of July 23, 1794, to Randolph, 
he asserted his conviction that the United States possessed a “love of peace 

. strengthened by the consciousness of an honor, which in the observance 
of impartiality, has never been surpassed by any nation upon earth.” 120 





Cabinet were in sympathy with the expedition, the men were acquitted. See Robertson, 
op. cil, 874, The trial is reported in four cases, U, S. v. Smith and U.S. v. Ogden (1806), 
Fed. Cases 16, 341a to 16, 342b. 

us Hammond to Jefferson, May 8, 1793, Counter Case of Great Britain before Tribunal 
at ‘Geneva, 519. 

ue Jefferson to Hammond, May 15, 1793, ib., 520, or Writings of Jefferson, ed. Ford, VI, < 
252-53. u7 To Pickering, Jan. 12, 1796, Am. State Papers, For. Rel., I, 645. 

<8 Letter of Jan. 20, 1796, ib., I, 645-46. Fickering’s reply was based on an opinion issued 
the same day by tae Attorney General. Opinions of Attorneys General of U. S., I, 61. 

19 The Writings >f John Quincy Adams, ed. by W. C. Ford (New York, 1913-17), II, 4-5. 

120 Domestic Letzers, VII, 89. See also the statement as to Hammond’s respect for Amer- 
ican neutrality in W. K. Woolery,. The Relation of Thomas Jefferson to American Foreign 
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Officials of the American Governmani were quite willing to acquiesce in 
compliments upon the sincerity ani :ffecciveness of American neutral 
policy. In the fall of 1794 Randolpk w-ote to the Spanish Commissioner, 
. Jaudenes: 


But I must at the same time be p=: itted to declare my perfect persua~- 
sion that the Government of the `n ted States has not failed upon any 
of those occasions, in performing watever was incumbent upon a neu- 
tral nation. If it has been deficieat, I ensreat you to tell me, where and 
when. I undertake to probe the- -eharge to the bottom, as soon, as the 
instances shall be specified. 

This much I have said from a reud eonsciousness, which I love to 
indulge, that the character of the Executive is sullied by no evasion or 
infraction of neutrality.” 


In 1807 President Jefferson announced -hat the United States “have ob- 
served with good faith the neutrality th-y assumed, and they believe that 
no instance of a departure from its Cuties can be justly imputed to them by 
any nation.” 1 

The pride which these men took in t=ir cwn handiwork seems not un- 
justified. While many writers have 2eped high praise upon the neutral 
system which has been examined in these pages, apparently no one, who 
was not a partisan in the controverses of the time, has found anything 
to condemn in the policy. Canning’: statement that “If I wished for 
a guide in a system of Neutrality, I shou take that laid down by America 
in the days of the presidency of Washiazfon and the secretaryship of Jeffer- 
son,” has been widely quoted. Scm= vriters have stated that the policy 
adopted and enforced by President Wasningion and his Cabinet was the 
first instance of a neutrality which po.se-sed the characteristics of modern 
neutral practice. That the neutral pe icy of the United States is worthy 
of high praise can hardly be denied. ‘That it deserves to be recognized 
as the first neutrality to maintain so hipa » standard can be established only 
by proof that the neutrality edicts wxica were issued from 1778 to 1779 
by the Italian States were not enfocrel. If those codes were carried 
out in such a manner as their languag= promised, there seems little choice 
but to admit that President Washingtce’s neutral policy possessed few fea- 
tures not anticipated by those countrie: W. E. Hall, who seems to have 





Policy, 1783-93 (Baltimore, 1927. Series 45 o Jchrs Hopkins University Studies in ï His- 
torical and Political Science), 114. 

121 Domestic Letters, VII, 34445. 

12 A proclamation, July 2, 1807, Am. State Pay=rs, For. Rel, ITI, 23, or Messages and 
Papers of the Presidents, I, 422, 

13 Quoted in R. Phillimore, Commentaries up:n International Law (3d ed. London, 
1879-89), III, §CXLVII, p. 242. 

124 Hershey states: “The theory of neutral -gHts ard obligations was formulated by 
Bynkershoek, Galiani, Hübner, De Martens, anc Vettel in the eighteenth century, but it was 
first put into actual practice by the United Sta-es luring the Washington administration.” 
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given more attension than any other modern writer to the Italian codes, 
pays the followin: high tribute to the statesmanship of President Washing- 
ton and his cabinet: ` f 


The policy of the United States in 1793 constitutes an epoch in the 
development of the usages of neutrality. There can be no doubt that 
it was intended and kelieved to give effect to the obligations then 
incumbent uxon neutrals. But it represented by far the most advanced 
existing opin ons as to what those obligations were; and in some points 
it even wentturther than authoritative international custom has up to 
the present time advanced. In the main however it is identical with 
the standarc of conduct which is now adopted by the community of 
nations. 








The Essentials of In. ernational Fublic Law and Organization (Rev. ed. New York, 1927), 
665-56. Mr. Colemmn Phillipson makes a very similar statement in his International Law 
and the Great War CLondon, 1915), 263. Oppenheim says that the attitude of the United 
States toward neutracity from 1793 to 1818 was the ‘‘most prominent and influential fector” 
in the “developmen- of the rules of neutrality during the nineteenth century.” Hə lists 
three other factors, Eut nowhere even mentions the Italian codes. International Law (4th 
ed. by A. D. McNai , London, 1926), II, 462. For other examples of high praise by com- 
petent observers, see P. C. Jessup, American Neutrality and International Police (Boston, 
1928. Vol. 7, no. 3 >f World Peace Foundation Pamphlets), 7; W. G. G. V. V. Harcourt, 
Letters by Historicus on Some Questions of International Law (London, 1863), pp. xi-xii; 
L. B. Evans, Leadin= Cases on International Law (2d. ed. Chicago, 1922), 785; G. Bemis, 
American Neutrality : Its Honorable Past, Its Expedient Future (Boston, 1866), 27; and 
C. G. Fenwick, The Jeutrality Laws of the United States (Washington, 1913), 27-28. The 
latter writer seems to refer to the Italian codes as ‘‘temporary.” It is interesting to note 
that by an edict of Varch 1, 1795, the Grand Duke of Tuscany announced the intention 
“to observe scrupulaisly the law of neutrality published by his august father, in the month 
of August, 1778 as tae fundamental law of the grand-duchy.”” Martens, Recueil de traités, 
VI, &. ; 

13 International Lw, 707. Jessup, referring to this paragraph by Hall, calls attention to 
the fact that Hall’s v=ll known bigs against the United States gives more weight to his praise. 
Op. cit., p. 7, note 2. j 
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Ev RALPH A. Ycorrem 
I, THE SEPARATI EN “ITY THEORY 


Much controversy has razed for £ !cnz period of time over the precise 
nature of what Wormser r2fers to 23 tae “anatomy” of a corporation. 
Wormser himself defines a corporation ss a “group of one or more persons 
authorized by sovereign authority to =ct 1s a unit and a personality in the 
eye of the law.”! The definition indacates, on the one hand, that the act 
of incorporation creates a new persor >° catity, on the other that this new 
entity is in fact composite, made ur >! «ne or more pre-existing entities. 
The question arises, at what times will ske-court regard the corporate entity, 
-and at what times will it look to the -=al persons who compose it? 2?" A key 
to the solution of the problem is offer=d ky Lord Mansfield. ‘A fiction of 
law shall never be contradicted so æ +o defeat the end for which it was 
invented, but for every other purpose % nay be contradicted.” * By the 
separate entity theory is meant that 1 socparation is to be regarded as an 
entity separate and apart from its ccpbrators and that it is to be treated 
like any other independent person. Tast this is the theory of corporations 
generally accepted by the courts nse] aerdly be proved. It wil only be — 
noted that the ruling English case oz th- subject is that of Salomon and 
Co. v. Salomon.” In his op:nion ix t-et 2ase Lord Halsbury said: “Once 
“the company is legally incorporated iz must be treated like any other inde- 
pendent person.” 
` OIL THE JANSON F. DRICNTEIN CASE 


The circumstances. under which a xp ration may acquire enemy char- 
acter were first seriously considered in tke Tarson v. Driefontein case.’ The 
Driefontein Conso:idated Mines were ineoroorated under the laws of the 
South African Republic for she purpc=e CG working mines there. Most of 
the shareholders were subjests of th= Er-ish King. On August 1, 1899, . 
the company took out an insurance piler at Lloyd’s for the protection of 


1 Wormser, L Maurice, Disregard of the Cormo-a Fiction and allied Corporate Problems, 
New York, 1927, p. 7. 2 On this poini se 10 Minnesota Law Review, 538. 

3 Mostyn v. Fabrigas, (1794) Cowper, 161.177. Ia Morris v. Pugh, (1790) 3 Burrow, 1241, 
1243, Lord Mansfield also says: “But fictions <].whold only in respect of the ends and pur- 
poses for which they were invented; when tier exe urged to an intent and purpose not 
within the reason and policy of the fiction, tke #tne- party may show the truth.” In John- 
son v. Smith, (1790) 2 Burrow, 950, 962, he =y€ * Bub the court would not endure that a 
mere form, or fietion of law, introduced for ize sak 2 o? justice, should work a wrong, con- 
trary to the real truth and substance of the tcinz. See also Wormser, op. cit., p. 10. 

41897) A. C. 22; 66 L. J. Ch. Civ. 35. ë (1902) A.C. 484. — 
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a quantity of gold about to be shipped to London. Among other things, 
the gold was pro-ected pera ‘arrests, restraints, and detainments of all 
kings, princes aml peoples.” The gold was seized by the South African 
Government October 2nd. - On October 1ith war broke out. The insur- 
ance company reused to pay the policy on the ground that the situation on 
October 2nd was equivalent to a state of war. It also contended that, as 
the corporation aad been ‘created under the laws of the South African 
Republic, it was = subject of that state and was therefore an enemy. Pay- 
ment on the pokey would therefore constitute a violation of the laws on 
trading with the 2nemy. - 

The court dec-ded that threatened, anticipated, or imminent war was 
not war at all, bat peace. Five judges wrote opinions in the case. Each 
judge recognized that with no war there could be no enemy. The question 
whether or not a corporation assumed enemy character because of its in- 
corporation in ar enemy country did not properly come before the court. 
Esch of the five judges did nevertheless raise the question. Each stated 
clearly that a comporation was the subject of the state of its incorporation, 
and inferred as a result that if the state became an enemy, the corporation 
also assumed enemy character. The nationality or character of the share- 
holders was immzterial in determining the character of the corporation. v” 

“I do not thizk,” said Lord MacNaghten, "it can be entitled to any 


exseptional favor or to any peculiar indulgence by reason of the fact, if it -“r 


< 


be & fact, that tre bulk of its sharehclders were of European nationality.’ | 
If all its members had been subjects oi the British Crown, the corporation ` 


itself would have-been none the less a foreign corporation and none the less 
in regard to this «ountry an alien.” “I think it must be taken,” said Lord 
Davey, “that the respondent company was technically an alien, and be- 
came, on the bresking out of hostilities between this country and the South 
African Republic an alien enemy.” “The plaintiff,” said Lord Brampton, 
“is a company ircorporated under the laws of the South African Republic 
for she purpose cf working gold mines therein. The majority of its share- 
holcers are subjects of the United Kingdom. . .. The company clearly 
must be treated as a subject of the Republic, notwithstanding the nationality 
of its shareholde-s.” “That this company was a Transvaal subject, and 
that the charac-er of its shareholders is immaterial... ” said Lord 
Rokertson, 
Lord Lindley said: 


The company was incorporated and registered according to the 
laws of the Transvaal, and it carried on business there . . . For all 
purposes material for the determination of the present appeal the 
company must, in my opinion, be regarded as a company resident and 
carrying on business in the Transvaal although not exclusively there. 
It was subject to the laws of that country. When war broke out the 
company became an alien enemy of this country. If it becomes 
material to attribute nationality to the company it would, in my 
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< 


. opinion, be correct to say that izə company was a Transvaal company: 
and a subject of the Transvazl Government, although most of its. 
shareholders were foreigners resdent elsewhere. and subjects of other. 
` countries, : 2 


The judges were unanimously of she PER that a corporation wae 
enemy if incorporated in an enemy country, and. that the character. or- 
residence of its shareholders in no waz affected-the character of the corpora- 
tion. It seems that this was the onir case in which the enemy character of. 
corporations was involved to come t=fore the courts in either England or. 
America before the outbreak of the World War. . 


. HI. ROYAL PEDCLAMATIONS 


.When war broke out in August, 1&4, the British Government sought to 
regulate trade with the enemy by mezas oi royal proclamations.* Trading’ 
with the Enemy Proclamation No. 2 ated September 9, 1914,’ contained . 
one sentence with regard to corporations. It read: “In the case of in- . 
corporated bodies, enemy character ettackes only to those incorporated in 
an enemy country.” This proclamation, as well as any others which migat , 


follow, were given the force of law bz an Act of Parliament September 18, 


1914.8 The effect of the prcclamatiom was to affirm the dicta of the judges 
in the Janson case. A corporation could become enemy by one means 
only,® by incorporation in an enemy country. The principle was tested in — 
the case of Amorduct Manufacturing Zo. v. Defries & Co.” 
‘The Amorduct Manufacturing Cc. hac been incorporated in England. 
in 1906, Its head office wes in Loxdon and its factory in Birmingham. 
380 of the shares of the corporation xere owned by a naturalized German ~ 
resident in England. Almost all of the remaining shares, 1,435, in number, | 
were owned by Germans resident in Sermany. The corporation brought 
suit against the defendants for £1. ITs. for goods sold and delivered. It. 
was not disputed at the trial that the goods had been delivered or that the 
amount sued for was due. The only question involved was whether, due 
to the composition of the company, = was entitled to sue during the war. - 


tA good discussion of these proclamations È to bs found in Central India Mining Co. v. 
Société Coloniale Anversoise, (1920) 1 K. B. 7a 

7 The proclamation is to be found in Cops of Proclamations, Orders in Council and. 
Documents Relating to the European War, Cc=piled by the Department of the Secretary of 
State of Canada, Ottawa, 1915, p. 38. 

8 “For the purposes of this Act a person shal bé deemed to have traded with the enemy if . 
he bas entered into any transaction or done ar; act which was, at the time of transaction or 
act, prohibited by or under any proclamatior. ssued by His Majesty dealing with trading f 
with the enemy for the time being in force, or mnich st common law or by statue constitutes 
an offense of trading with the enemy: 7 

“Provided that any transaction cr act perm:sed by or under any such proclamation shall. 
not be deemed trading with the enemy.” 4 < 5 George V, Ch. 87. > 

9“The word ‘only’ is emphatic and exclizive.” Sociéié. Belge des Mines d Aljustrel v. 
Anglo-Belgian Agency, (1915) 2 Ch. 409, 420. 9 (1915) 84 L. J. K. B. 5&6. ` 
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The court cited the Janson v. Driefontein case and the Trading with the 

Enemy Proclamazion No. 2, and decided that the corporation did have the 

power to sue. “When once a company is registered according to English 

lav,” said Justice Horridge, “it becomes resident in this country, and does 

not become an alien enemy incapable of suing because it may have one 

member who wovld be precluded from doing so on the ground that he was 

an alien enemy.” “The effect of incorporating this company under 

English law,” said Justice Rowlatt, ‘‘is to create a British and not a foreign 
person. That I think is decisive of the case.” 

In the early menths of the war the armies of Germany overran much of 
the zerritory of Eelgium and France. The proclamation of September 9, 
1914, was found to be inadequate in that it made no provision for territory 
under enemy comtrol. A proclamation dated February 16, 1915," was 
issued to remedy the situation. This proclamation provided: “The 
proc_amations for the time being in force relating to trading with the ensmy_ 
shall apply to territory in friendly occupation as they apply to our territory, 
and to territory ix. hostile occupation as they apply to an enemy country.” 

fAs fer as corporatzons were concerned, this appeared to mean that a corpora- 
F tion organized in territory in hostile occupation was an enemy corporation.” 
` This raised the question, is a corporation incorporated in a particular place, 
or under the laws of a particular country? Would a corporation which 
had been incorporated with its headquarters at Antwerp, for instance, be 
looked upon as Eaving been organized in territory under enemy control 
and therefore have acquired enemy character? Or would it be looked 
upon as having been created under the laws of Belgium, and therefore 
entitled to treatment as a friend? A test case was soon brought before 
the courts. f 

Tte Société Ancnyme Belge des Mines d Aljustrel 3 had been incorporeted 
in Belgium with readquarters at Antwerp, which now was under enemy 
control. When war broke out three directors moved to London with the 
papers of the company. On July 26, 1915, it drew a check for £100 on 
the Anglo-Belgian agency payable to itself. The agency refused payment 
on the ground tkat the Société was an enemy corporation. The courts 
proceeded with haste to try the case. The check was drawn July 26th. 
The trial court rendered verdict July 29th, and the Court of Appeal on 


x Copies of Proclamations, Orders in Council and Documents Relating to the European 
War, Second Supplemsant, p.-734. 

2 “The fremers of the proclamation seem not to have thought out the bearing of this on 
incorporated compani+s. These are not incorporated in a particular place, but under the 
laws of a particular country; and if only pert of a country is occupied by the enemy, it was 
argued that there was no reason to treat a company as incorporated in that part, or in the 
part free frorn enemy cecupation. It was incorporated under the laws of the whole country, 
part o? whick: was not dccupied by the enemy.” Central India Mining Co. v. Société Cclon- 
tale Arwersoiae, (1920) 1 K. B. 753, 769. i ; 

13 Scciété Anonyme Felge des Mines a’ Aljustrel v. Anglo-Belgian Agency, (1915) 2 Ch. 409. 
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July 30th. The trial court found thes, a= the Société had been incorporated 
at Antwerp, then under enemy cerra} it was enemy according to, the 
proclamation of February 16th. Tue Court of Appeal reversed the 
decision on the ground that « corporatior vas not incorporated ina particular 
place, but under the laws of a pericaar country. Although Antwerp 
was under enemy control, the whole oz 3elgium was not, but was still an 
independent country. 

As a result of the decision of the crust-in the Société case, 1 a rew procla- 
mation appeared dated September 14 1375.17 This proclamation provided: 


For the purposes of the prodanutions for the time being in force 
relating to Trading with the Fneny, the expression ‘‘enemy,” not- 
withstanding anything in the sic Proclamations, is hereby declared 
to include, and to have includec,-* any incorporated company or body: 
of persons (wherever incorporst:d zarrying on business in an enemy 
country or in any territory for -he mme being in hostile occupation. 


` It is to be noted that the proclamaii-n sill adhered rigidly to the separate 
entity theory. Under no condition dilit authorize a court of law to go 
beyond the corporation and determize iss character from the residence or 
character of its shareholders. In tis respect the proclamation introduced 
no change. In cther respects, how-veæ it introduced changes that were 
‘both far-reaching and. interesting. 

Before the World War, trading v-tL the enemy was looked upon as a 
misdemeanor. A natural person foac z0 have carried on trade in enemy 
territory was looked upon ss having «omitted a punishable offense. The 
proclamation of September 9, 1914, imposed a new and additional penalty 
on natural persons found to have viclutel-the law on trading with the enemy. 
That proclamation provided that if a ratural person was found to have 
violated that law, in addition to any pnishment which might be imposed 
by the court, he also assured the chacscter of an enemy, and trade with 
him was henceforth prohibited. Th= proclamation of September 14, 1915, 


u “Tt is, of course, not disputed that the =it- af Antwerp is in hostile occupation. The 
plaintiff company must, therefore, now, I tan, for the purposes of the September Proc- 
Jamation, be treated as being incorporatec — s enemy country, and as being an enemy.” 
Younger, J., in Société Anonyme Belge des M~e Aljustrel v. Anglo-Belgian Agency, (1915) 
2 Ch. 409, 415. i . 

3 “The plaintiff is incorporated not in ar>w=nD but in Belgium.” Lord Cozens-Hardy, 
M. R., in Société Anonyme Belge ces Mines 4 il-vrel-v. Anglo-Belgian Agency, (1915) 2 Ch. 
409, 422. 

16 “Tt was no doub: in consequenze of this Feson that the Proclamation of September 14, 
1915, further defining ‘enemy’ in zhe Trailing vth the Enemy Proclamations was made.” 

` Bankes, L. J., in Central India Mining Co. 2. 5 ciété Coloniale Anversoise, (1920) 1 K. B. 
753, 765. 

17 Copies of Proclamations, Orders in Cerci -nd Documents Relating to the European 
War, Second Supplement, p. 734. See alec 11 5) 2 Ch. 480, note 1. 

16 An odd retrospective provision,” said Scemu ton, L. J., in Central India sa Co. v. 
Société Coloniale Anversoise, (1920; 1 K. E. TSE. “70. 
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imposed the same disability on corporate bodies. An important distinction 
which had existed between natural persons and corporate bodies since the 
beginning of the war was therefore wiped out. Another result flowing 
from the proclamation was that English corporations were no longer to be 
excepted from acquiring enemy character. For the first time in English 
history it was specifically poet that an English corporation could 
become enemy. 

In making trace in enemy santo a test of enemy character, the procla- 
mation adopted a rule which made the dividing line between enemy and 
non-enemy corpcrations less distinct. The country of incorporation was 
an easily ascertainable fact. As long as that was the only rule for the enemy 
character of corporations, no doubt could possibly exist as to whether or 
not a corporation was enemy. The question whether a corporation had 
carried on trade in enemy territory, however, could conceivably become a 
matter which could only be determined by a court of law. In fact, this 
was precisely the question at issue in Central India Mining Co. v. Saciété 
Colcniale Anversoise.?° 

The Société Ccloniale Anversoise was a Belgian corporation with head- 
quazters at Antwerp. On January 30, 1914, it entered into a contract with 
the Central India Mining Co. In this contract the India company agreed 
to deliver some thousands of pounds of manganese ore annually over a 
period of years to the Belgian company. In August war broke out, and 
the German armies advanced through Belgium. As the German armies 
approached Antwerp, the corporation shipped all its goods to England. 
Mr. Van der Tae.en, the managing director of the corporation, also went to 
England, and coaducted the business of the company from his office in 
London. Meanrhile in Antwerp, and while that city was under German 
control, meetings of the Board of Directors and of the shareholders of the 
corporation were held at which certain business did take place. The India 
company argued that the contract of January 30, 1914, was entirely abro- 
gated because the Belgian company was an enemy corporation. The entire 
argument before the court turned upon the question whether the Belgian 
corporation was an enemy under tke terms of the proclamation of Septeraber 
14,1915. The question which the court was asked to decide was: did the 
acts of the company in Antwerp during the German occupation constitute 

carrying on business? 

OZ the three judges sitting on the case, two agreed that the corporation 
wasenemy. The leading opinion was read by Justice Bankes. He divided 
the acts relied upon in the arguments into two classes: (1) acts which 


19 Tt must be noticed that the eifect of this alteration is to get rid of one of the distinctions 
which was made in tke definitive clause of the Proclamation of September, 1914, between an 
individual and an incorporated body. Both are now tainted with enemy character if they 
carry on business in an enemy country.” Central India Mining Co. v. Société Colcniale 
Anversoise, £1920) 1 E. B. 753, 765. 20 (1920) 1 K. B. 753. 


> 
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were said to be necessary to keep the 10 2pany in existence, such as meetings 
of shareholders and directcrs, witn scrsly formal business conducted -by 
them; and (2) such acts as the pay2men; of bills and the collection of debts. 
He stated that in his opinion such acs gs fell in the first class did not con- 
stitute.a-carrying on of: business ba tast those of the second did. As he 
found that the corporation had pectsrned acts which fell in both classes, 
-he held that it was enemy. 
. Lord Bankes also said: 


The appellants had made sch errangements as were necessary to 
enable the collection of debts ad tae discharge of liabilities to go on. 
-In my opinicn this is ¢ carryimz 01 of business within the meaning of 
the proclamation. . If an =d-vidual issued a notice to his cus- 
tomers.to the effect that the sup .tying them with goods during the 
continuance of the war was imp-scile, but that he would attend at a 
given address (not that of his “umer office) daily to receive payments 
and discharge obligations, anc zast hs intended to continue the per- 
formance of existing contracts 5-2 noment hostilities ceased, he would, 
in my opinion, still be carrying væ >asiness. In my opinion if a-person 
resident in this country paid mozey to or for the benefit of an individual 
in an enemy country who had “ved such a notice he would be com- 
mitting an cffense ageinst Trecire with the Enemy Proclamations, 
and that because such a persca would be carrying on business in an 
enemy country. 


IY. THE DEVLER CASE 


Such was the situation when the Dciz1er case * came up for adjudication 
before the English courts and brocgb- with it the enunciatior. of a new 
principle in English law, and a nev test for the enemy character of cor- 
porations. 

The Continental Tyre & Rubber Dm. was a corporation created under 
the laws of the United Kingdom o2 Way 29, 1905, with a capital stock of 
£10,000 which was subsequently in=teesed to 25,000 fully paid £1 shares. 
When war broke out the parent =mo2any, a corporation created under 
German law with its headquarters a. E nover, owned 23,398 of the 25,000 
shares. Three private individuals, cll subjects of the German Emperor 
and resident in Germany, Leld betear shem 1600 shares.. One share was 
owned by a subject of the Emperor "ho resided in England up to the time 
of the outbreak of war. Tha one rerairing share was held by Hans Wolter, 
secretary of the corporation, who ~as of German descent, but who had 
become a naturalized subject of the =rt:sh Crown January 1, 1910. After 
the outbreak of war, Wolter was <2 sole shareholder of the corporation 
resident in England. All ths directc1s o the corporation resided in Germany. 

On October 23, 1914, action wa= 3crmenced on behalf of the Conti- 
nental Co. to recaver some thousand: 2f rounds from the Daimler Co.. Two 
questions were involved: (1) Was Ze Continental Tyre & Rubber Co. an 


- % In the Court of Appeal,-(191F) 1 K. B.£:3. Inthe House of Lords, (1916) 2.A. C. 307. 
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enemy corporation? (2) Could the secretary of the corporation institute 
proceedings without authority of the board of directors? The trial court 
rendered judgment for the Continental Tyre & Rubber Co. and the case 
was appealed. i 

Lord Reading read the majority opinion in the Court of Appeal January 
15, 1915. On tha first point he decided that the corporation was an entity 
creeted by statcte, and that the determination of enemy character of a 
corporation was not made by inquiry into tke share register. He found 
that, as laid down in the proclamation of September 9, 1914, a corporation 
was an enemy only when incerporated under the Jaws of an enemy country. 
On the second pcint he decided that the secretary and officers acted on the 
authority of the company given them by the directors. As the secretary 
had always gives instructions to the solicitors to commence action, he de- 
cided that that cuthority had been given and had not been revoked. On 
hoth points judgment was rendered for the Continental Tyre & Rubber Co. 

Lord Buckley disagreed with the decision of the majority in a vigorous 
dissenting opinion. “The question for determination is,” he said, ‘whether 
when all the na-ural persons who express and give effect to their wishes 
through the corporation as a legal abstraction are Germans resident in 
Germany the corporation can sue in this country because those persons who 
could not sue ars as a matter of law absorbed in a separate legal person 
which is British and which ‘regarding the corporation as a legal person 
existing apart from and irrespective of its corporators) can sue.” Lord 
Buckley would, es his statement of the question indicates, look beyond the 
fiction of the law to see who appreached the king clothed in the corporate 
form. 

The Daimler Co. appealed to the House of Lords. Five Lords, Halsbury, 
Atkinson, Shaw, Parker, and Parmoor, read opinions in the case. The re- 
maining three, Mersey, Kinnear, and Sumner, concurred with Lord Parker. 
The opinion of Lord Parker, therefore, represented just half the court. 

All five judges who wrote cpinions agreed that judgment should be ren- 
dered for the Daimler Co., but they did not all agree as to the reasons. The 
Earl of Halsbury paid little attention to either of the two questions involved. 
To him it appearzd to be entirely immaterial whether the Continental Tyre 
& Rubber Co. wes technically an enemy or not. In fact, he did not see the 
corporate form a> all. He took judicial notice only of the fact that all those 
who composed it were enemies, and that it was illegal to pay money to the 
enemies of the king. As to the second question, whether the secretary had 
authority to issue the writ, this was merely part of the Jarger question that 
no one had the authority to issue a writ on behalf of the king’s enemies. 

The remaining four took up both questions and gave a carefully consid- 
ered opinion on each. All agreed shat the secretary could institute proceed- 
ings on behalf of the corporation cnly upon the authority of the board of 
directors. All found that this authority had not been given before the out- 
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break of war, and that it could not levi >een given after the outbreak of _ 

war, and that the Continental Co. yas saerefore incapable of instituting 

suit in the British courts. As the spread was 3 decided on this point, what 
` was said on the other was dictum. 

The Daimler case is authority on the qiestion that the secretary ha a COT- 
Vporation cannot institute action -visaoz} authority from the board of 
: directors.” It may also be cited as s1 hozty on the point that the rights of 

enemy directors are suspended for tLe dwstion of the war, and that enemy 
directors are therefore incapable of sutLxrizing the secretary tc institute 
proceedings on behalf of the corporatior. Strictly speaking, it cannot be 
considered authority on the questicr of the enemy character o? corpora- 
' tions, and yet it is to this point entite- that the case owes its importance. 

There was little agreement in the oin ans expressed by the lords on the 
rules to be applied in determining wa :ch--r the Continental Tyre & Rubber 
Co. was an enemy or not. It had Deen imcorporated in England. It had 
admittedly carried:on no trade in enery territory since the outbreak of war. 
It could not, therefore, be declared =c be enemy according to any rule laid 
down by the royal proclametions. Iz fest, Lord Shaw could fird no rule 
whereby the corporation could be dec'zrel to be enemy. He said: 


With much respect I see no scvaxtage to be gained, but much con- 
fusion to result, from proceedinz ts a further stage and treating or 
even characterizing British regist --ec. sompanies as either alien enemies 
or companies with an alien enemy caracter. As stated, all the enemy 
shareholders’ rights being placed ia suspense and all trading with these 
shareholders or with any other =nery being interpelled, there is no 
principle of law which would, ‘x mr ‘humble opinion, justizy the in- 
congruity of denominatirg or rezar ling the company itself as enemy 
either in character or in fact. 


The remaining three, Lords Atkine-n, Parmoor, and Parker, were all of 
opinion that the Continental Co. cml secome enemy. Lord Atkinson 
pointed out that a natural person ke@m= enemy by residence in an enemy 
country, and stated that “The same principle would presumably apply to a 
trading company resident in an enem cacntry.” But he pointed out that 
sufficient evidence had not been pres211ec 1.0 the court to make it possible to 
determine whether the company wais zetually so resident. Residence, 
whatever it was, was something apar from country of incorporazion. 

Lord Parmoor reviewed the recem le sislation and royal proclamations 
and came to the following conclusion. 


The effect is that a company =gszered in this country, and which 
is not carrying on business in ın zmemy country, is not an enemy 
company, and that any persor parag debts, due from him to such 
company, is not trading with iL2 Gemy or committing ary offense, 
whatever may be the nationality >f t3 directors and corporators. 


= On this point see Garner, Internatiorca Lar and the World War, Vol. I, p. 220. . 
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But he added as an afterthought that incorporation in England would be 
no defense if it were shown that the corporation’s agents were actually under 
enemy control, or were found to have held intercourse with alien enemies. 
Lord Parker explained first that a natural person acquired enemy char- 
acter by volunterily residing in enemy territory. He then asked: “In the 
case of an artificial person what is the analogy to voluntary residence among 
the King’s enem.es?”” He answered the question by saying: “My Lords, I 
think that the analogy is to be found in control.” In another place he said: 


~ Such a company [a company incorporated in the United Kingdom] 
may, however, assume enemy character. This will be the case if its 
agents or the persons in de facto control of its affairs, whether author- 
ized or not. are resident in an enemy country, or wherever resident, 
are adhering to the enemy or taking instructions from or acting under 
‘the control 3f enemies. 


/ 


f 
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V. CRITICISM OF LORD PARKER’S DICTUM 


It is difficult so find justification for the dictum of Lord Parker in any- 
thing but the exigencies of the war. Enemy character, as far as natural 
persons are concerned, has alweys been’ determined entirely by residence. 
A persor was an enemy if he resided in enemy territory. Once an enemy, 
in the words of Lord Stowell, he was totally ex lex. All trade with him 
was prohibited, except by license of the king,” because such trade might 


23 This seems always to have been the law in both England and the United States. The 
earliest case generally cited is Wells v. Williams, (1697) 1 Salkeld’s Reports, 46. “If an alien 
enemy comes bithe” sub salvo conductu, he mey maintain an action; if an alien amy comes 
hither in time of peace, per licentiam domini Regis, as the French Protestants did, and lives 
here sub protectione, and a war a:terwards begins between the two nations, he may maintain 
an action; for suing is but a consequential rigit of protection: and therefore an alien enemy, 
thai is here in peace under protection, may sue a bond; aliter of one commorant in nis own 
country.” 

A. good statemen” of the law in a more recer; case is that of Bankes, L. J., in Central India 
Mining Co. v. Soci té Coloniale Anversoise, (1920) 1 K. B. 753, 763. “The fact that mere 
residence in an enemy country, unless involuntary, is of itself sufficient to constitute an indi- 
vidual an enemy is conclusive to show that what this branch of the law is considering ia not 
the loyalty or dislovalty of the individual, or his capacity to do actual harm to this country, 
or to be cf real advantage to the enemy, but the question whether his position is such that 
eitker he, or the æstual enemy, has cr may have the opportunity of using his position to 
the advantage of that enemy, or to the detriment of this country.” 

Other cases in pcint are The Venus, 8 Cranch, 253; Society v. Wheeler, 2 Gallison, 104; In 
re Gregg's Estate, 109 A. 777; Kabn v. Garvan, 263 F. 909; Torotriello v. Leghorn, 103 A. 393; 
Juragua Iron Co. v. U. S., 212 U. S. 297. 

2% “ He is totally 2x lex.” (1801) 1 Ch. Rob. 196, 201. 

25 The term “trade” is to be broadly interpzeted. ‘That which is actually prohibited is all 
deslings of all kinds, commercial and otherwise. This is amply justified by court decisions. 
Sir Samuel Evans taid in The Panariellos, (1915) 1 Lioyd’s Prize Cases, 364, 381; 138 L. T. 
Journal, 484; 59 S, J. 399; 31 L. T. R. 326: “Hirst, when war breaks out between states, all 
commercial interecurse between citizens of the belligerents ipso facio becomes illegal, except 
in so far a3 it may te expressly allowed or licensed by the head of the state. Where the inter- 
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benefit the enemy power.2’? He could nct sue in the courts of the king 78 
because the fruits of the action might result to the hostile country. All 
his rights were in complete suspense for the duration of the war. This 
also applied to any rights he mighs havz as shareholder or director of a 
corporation. He did not actually cease zo be a shareholder or « director, 
but any rights he may have had as such, vere in suspense.” As Lord Shaw 








course is of a commercial nature, it is usually denominated ‘trading with the enemy.’ This 
proposition is true also, I think, in all essentials-wita regard to intercourse which cannot fitly 
be described as commercial.” Sir William Scctt said in The Cosmopolite, (1804. 4 Ch. Rob. 
8, 10: “It is perfectly well known, that by waz, all communication between the subjects of 
the belligerent countries must be suspended, ana that no intercourse can legally be carried on 
between the subjects of the hostile states, bat >y epecial license of their respective govern- 
ments.” See also The Hoop, (1801) 1 Ch. Rob. 19€; The Julia, 8 Cranch, 181; Fritz Schulz, 
Jr. Co. v. Raimes & Ce., 166 N. Y. S. 567. 

36 It is everywhere recognized that trade wit the enemy can legally be carried on under 
the license of the sovereign. The reason foc tris is explained by Sir William cott in The 
Hoop, (1801) 1 Ch. Rod. 196, 199: “By the aw an1 constitution of this country, the sover- 
eign alone has the power of declarirg.war anc peace. He alone therefore who has the power 
of entirely removing tke state of war, has tke power of removing it in part, by permitting, 
where he sees proper, that commercial interceurse, which is a partial suspension cf the war.” 

27 Tt is everywhere recognized that the reasor foi prohibiting intercourse with the enemy 
is to prevent giving aid to the enemy and thts enakle him to prolong the war. Lord Atkin- 
son said in Ertel Bieber & Co. v. Rio Tinto Co., (118) A. C. 260, 277: * . . . the illegality 
of any transaction as amounting to trading wth -he enemy does not at all depend upon 
whether it: is profitable, either to the British c-tizen or to the enemy subject who engages 
in it, or the contrary. Trading with the subzect of an enemy state, or with a person resident 
in that state, is assumed to be beneficial to the ecemy state. It helps the enemy’s trade 
and commerce, and so far defeats one of the ebjects of this country in going to war, which is 
to cripple that commer:e, in order to force the enemy to come to peace.” See also Central 
India Mining Co. v. Société Coloniale Anversdse (1820) 1 K. B. 753; Gebruder Van Uden v. 
Burrell, (1916) S. L. R. 400; The Julia, 8 Cranch, 181; Esposito v. Bowden, (1858) 7 E. & 
B. 763; Hyde, International Law Chiefly as Interpreted and Applied by the Un-ted States, 
Vol. II, 606. 

28 Fritz Schulz, Jr. Cc. v. Raimes & Co., 16€ N. Y.S. 567; The Hoop, (1901) 1 Ch. Rob. 186; 
Gebruder Van Uden v. Burrell, (1916) 53 S. L. R. <00; The Julia, 8 Cranch, 18-. ‘ 

a ‘The reason for this is that if the alien cnemy through the action should recover prop- 
erty it might add to the resources of the power of wich he is a subject, then at war with this 
country, in whose court he seeks redress.” Harlirger v. Zander, (1921) 11 O. A. R. 207. 
See also Society v. Wheeler, 2 Gallisan, 104; M Connell v. Hector, 3 Bos. & P. 112. 

2 An early cese on this point is Ex parte Eousmeker, (1809) 13 Vesey, 71. In that case 
it was decided that the right to recover divicends was suspended for the period of the war, 
and not entirely abrogated. The Lord Chancellor said: “If this had been a debt arising 
from a contract with ar alien enemy, it coulc not possibly stand; for the contract would be 
void. But, if the two nations were at peace at tae date of the contract, from the time of war 
taking place the creditor could not sue: but. tte contract being originally good, upon the 
retiirn of peace the right would survive. It -vould be contrary to justice, therefore, to con- 
fiscate this dividend. Though the right to recover is suspended, that is no reason why the 
fund should be divided among the other crecitcrs.” i 

Nowhere is.the point better recognized chen in the Daimler case itself. Daimler v. 
Continental Tyre & Rubber Co., (1916) 2 A. 3.307 Speaking of the corporators, the Earl 
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said in the Datnler case, “Alien enemy shareholders cannot vote; alien 
enemy directors cannot direct; the rights of these are in complete susperse 
for the duration of the war.” 

The question whether or not an enemy could ste his shares was decided 
by the courts in Robson v. Premier Oil & Pipe Line Co. The Premier Oil 
& Pipe Line Ce had been incorporated under the provisions of the Com- 
panies Act of 1998. Shares in the corporation were owned by the Direction 
der Disconto-Gezellschaft, a German bank with its head office in Berlin. 
This bank issued proxies to Robson to be used by him in a meeting. of the 
shareholders at which directors were to be elected. - The chairman of the 
meeting disalloyed the proxies. The question before the court was stated 
by Justice Pickford as follows: 


The motion involves a very important general question of law upon 
which so fir there has been no express dacision—namely, whether 
during a state of war an alien enemy such as the German bank is 
entitled to 2xercise a right of voting in respect of shares in an English 
one: cr whether this right is suspended during the continuance 
of the war. 


The court, oz course, decided that the proxies could not be counted. 
In justifying hā decision, Justice Pickford made this statement: “The 
proposed exerci:e of the votes is for the purpos2 of obtaining the control 
and management... of a British trading campany....” This was 
illegal because is might “result in detriment to this country, or advantage 
to the enemy.” It was Justice PickZord’s point that an enemy could not 
legally éxercise zontrol over a domestic corporation. 

- The direct result was that a corporation was deprived of all its enemy 
shareholders and directors for the period cf the war.?? . If enough share- 





of Halsbury said: ' They can neither meet here, nor can they authorize any agent +o meet 
on any company brsiness. They can neither trade with us nor can any British subjet trade 
with them. Nor can they comply with the provisions for she government of the company 
which they are bound by their incorporated character to observe.” Lord Shaw said: “Since 
the outbreak of wer it is not, according to my opinion, ecmpetent for enemy dire:tore or 
shareholders to have anything to do with the management of this company’s affairs in 
England.” Even Lord Parker himself said: “When the action was instituted all the directors 
of the plaintiff company were Germans Tesicent in Germany. In other words, they were 
the King’s enemies and as such incapable of 2xercising any of the powers vested in chem as 
directors of a company incorporated in the United Kingdom.” Lord Parmoor said: “The 
effect of the outbreak of war is to suspend, as from that date and during the war, all rights 
of the enemy direc-ors or corporators to take any part in the management and direction or 
control of a Britisk company carrying.on business in this country.”’ 

31 (1916) 113 L. T. R. 523. 

32 Lord Shaw said i in Daimler v. Continental Tyre & Rubber. Co., (1916) 2 A. C. 307, 30: 
‘As to. shareholdes and directors who are not alien enemies, they stand pendente tello 
legally bereft of alltheir coadjutors who are. And, if the company be a-company registered 
in Great Britain, they must face the situation thus created by adopting the courses suiteble 
either under the C »mpanies Acts or the recent legislation. In this way, while no payments 


i 


322 THE AMERICAN JCURNAL 3} 1YTERNATIONAL LAW 


holders and directors remained, howey2z, the work of the corporation could 
still go on. It could still sue if it Lec «ffcers capable of acting for it and 
representing it. All its trede in the 2o.1ntry of its incorporation could 
still go on if it had officers who ccd carry on that trade.* If all the 
directors of the corporation were ewy, and if enough shareholders did 
not remain to elect new directors, th- corzoration did not thereby become 
enemy. It became paralyzed in poin~ of law. As Lord Atkinson said in 
the Daimler case: : 


If a company should not have, aad not be able lawfully to appoint, 
any directors other than alien 222mi:s, then though the legal entity, 
the company, might continue io ezist, its action in its trade in, this 
country, would be paralyzed in pärt əf law, the status of its agents as 
distinct from its shareholders -emcerng it incapable of making any 
contract.% 


This was the basis upon which th2 sprpeal was actually decided in the 
Daimler case.. All the directors of 2 ccrporation were enemies residing. 
in Germany. Enough shareholders did nət remain to enable the election 
of new directors. As Lord. Atkinsom pointed out: ‘And whatever else 
one shareholder may be, he cannot D2 tvc directors.” Officers capable of 
representing the corporation did nc. rurain. The corporation was not 
enemy, but its agents were. It could ro sue in the courts of the king only 
because there was no one capable of ~2 menting it. 

It was a peculiar anomaly to procecc, as did Lord Parker, a step beyond 
this and to state that a corporation sc situated was under enemy control, 
and was therefore enemy. No comr-.ncestion could legally pass between 
the corporation in England and its saanelolders and directors resident in 
enemy territory, and no “control” ccul therefore legally exist. As Lord 
Shaw said: “A company registered ic B-itain may have shareholders and 
directors who are alien enemies. Trrcs-ctions or trading with any one of 
them becomes illegal. They have no >c w2r to interfere in any particular 





of assets, dividends or profits can be made to adenseremy shareholders, yet the property and 
business of the company may be conserved. There may be loss consequent on commercial 
dislocation, but neither loss nor forfsiture is inacsec by the law.” 

3 Lehman, J., said in Fritz Schulz Jr. Co. +. Raimes & Co., (1917) 166 N. Y. 5. 567, 573: 
“So long . . . as a corporation created by acy state still has legal existence, anc. officers or 
agents with authority to do business or to bring >ct ons, it cannot be deprived cf access to 
the courts for the protection of its legal rights” 

4 Lord Shaw in Daimler v. Contineztal Ty-« & Rubber Co., (1916) 2 A. C. 307, 330, said: 
“All British trading by the company is still parmited if there are British shareholders who 
can carry it on.” i i 

3 See also Fritz Schulz, Jr. Co. v. Raimes ¥ u, 1917) 166 N. Y. S. 567. Lehman, J., 
at p. 573 said: “It may be that, where a corpo-aaion is composed entirely of alien enemies 
residing in an enemy country, a situation will a-i= quiring the interposition of a receiver 
or conservator to take charge of the corpors-e Tats, because none of the members can 
legally deal with the corporation or aztually men-ge its affairs.” 
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with the policy cr acts of companies registered in Britain.” If it should be 
found that a corJoration had nevertheless held transactions with its share- 
holders and directors resident in enemy territory, it could conceivably 
beeome a matter to be dealt with by the executive and legislative branches 
of the government. A violation of law need not necessarily serve as a 
pretext for judicial legislation. 


VL GASES DECIDED ON LORD PARKER’S DICTUM 


Although thers appeared to be but slight justification for the dictum of 
Lord Parker, it was later cited by the courts as a basis upon which the 
enemy character of corporations was determined. 

In In re Hilckes,* decided by the King’s Bench October 27, 1916, tae 
court decided that the Muhesa Rubber Plantations, which was incorporated 
in England in 1410, was not enemy because it was controlled from London. 
The opinion reac by Lord Cozens-Hardy in thai case is interesting, because 
it showed what he meant by control. 


What is tais company? It is a company that is registered in England. 
That alone makes it prima facie an English company, but it is by 20 
means concusive. We must look behind that and see who has control 
of the company. The directors are all English; the meetings are held 
in London; the secretary is English. What has sometimes bean called 
the brain aad heart of the company, the management and control of 
it, is beyond all doubt in London, exercised by an English board of 
directors. Then what about the shareholders? Speaking for myself, 
I do not thnk in a case like this that tha’ is material, but looking at 
the list of sLareholders, what do we find? There is a large majority of 
English shareholders, even giving the alien enemy credit—a credit to 
which it is net really entitled—for the whole of the shares held in 
foreign couatries. 


In In re Bayer Co., Limited,” the court found that the Bayer corporaticn, 
a corporation registered in England, was enemy solely because it was enemy 
controlled. In ais opinion in that case, Russell, J., quoted at some length 
from the opinion of Lord Parker in the Daimler case. He then said: 


He decids that the character of the individual shareholders (thouzh 
very mater al for some purposes) does noi affect the character of the 
company, but that the true test is control, the analogue of that residence 
which ‘invests an individual Yésiding in an enemy country with enemy 
character. As I read Lord Parker’s remarks, he means that, if at the 
outbreak of war the control of the limited company is in the hands and 
power of prrsons resident in an enemy country, then on the outbreak 
of war the company assumes an enemy character. True it is that it 
may well bə (as is pointed out by Lord Atkinson at p. 325) that there 
may be a sufficient number of shareholders not being enemies to set 
up again ar organization for the control and management of its affairs 
and so far divest it of its enemy character and enable it to cary on 
business legitimately. 


38 (_917) 1 K. B. 48. IN oe 37 (1921) 2 Ch. 331. 
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Both these cases dealt with English corporations. In-both cases the 
country of incorporation was unimportamt. In the one case the corporation 
was looked upon as a frienc, not Lecsuse it was incorporated in England, 
but because it was controlled from Engienc. In the other case the corpora- 
tion was looked upon as an enemy, alibough it was registered in England, 
because it was controlled from enemy territory. 


VII. THE BARL OF HALS3URY’S POINT 


- The point made by the Earl of Halstury can scarcely be considered more 
sound than that made by Lord Paræ-. It was his point that, as money 
could not-be paid directly to the shereno-ders of the corporation because , 
they were resident in enemy territory, it could not legally be paid to them in- . 

` directly through the corporation. Ths Earl of Halsbury, apparently, made 
no distinction between payment ta Łe corporation and payment to the 
shareholders. The question he raised was: Does payment to the corporation 
constitute payment to the shareholders? 
The question had already been irvo:ved in Amorduct Manufacturing 
Company v. Defries & Co.8* which wes Ccecided in 1914. In his opinion in. 
that case Justice Rowlatt said: 


The effect of incorporating this company under English law -was to 
create a British and not a foreign parson. That I think is decisive of 
the case. A company so incorperased is not a trustee for its foreign 
shareholders. If it were, perhaps + sould not sue, because the real 
plaintiffs would be the cestuis wre trust, who, being alien enemies, 
would: have no right to sue. Eus tnam is ‘not the relationship existing 
between a company and its sharekclders, so the question does not arise. 


The judge then pointed out that the Trading with the Enemy Proclamation 
No. 2 prohibited the payment of money ‘ to or for the benefit of an enemy,” 
and went on to explain as follows: “A parent made to a company is not a - 
payment made for the benefit of sny particular shareholder, within the — 
meaning of this clause of the proclamariom, merely because a dividend might 
eventually come to the shareholders frox the funds of the company.” 

The view taken by Justice Rowlatt in ske Amorduct case was substantially 
the view taken by the majority of the judgesin the Daimler casein the Court 
of Appeal. The counsel for the Continertal Tyre & Rubber Co. stated the 
case about as well as it has been stated when he argued that: ‘Neither the 
gross nor the net profits are the property of the corporators. . They are the 
assets of the corporation; and when « cividend is declared that merely gives 
to the corporators a right of ection far debt against the corporation.” -' 

Lord Reading stated the opinion of tae majority in the Court of Appeal 
when he said: 


_- For the appellants’ contention +o suzceed payment to the company 
_ must be treated as payment to ths shareholders of the company, but a 


38 34 L. J. K. B: 586. 
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debt due to a company is not 2 debt due to all or any of its shareholders, 
The company and the company alone is the creditor entitled to enforce 
payment of the debt and empowered to give to the debtor a good and 
valid discharze. Once this conclusion is reached it follows that pay- 
ment to the z laintiff company is not paymert to the alien enemy share- 
holders or for their benefit. 


In the House o: Lords none of the judges expressed themselves clearly on 
this point. The doctrine of Lord Reading could not, however, have been 
distasteful to Lord Shaw or to Lcrd Parker. Lord Parker stated that “the 
assets of the company belong to it,” and shat “its shareholders, as suck, 
have no property nthe assets.” Lord Shaw pointed out that “no payments 
of assets, dividends, or profits can be mad2 to alien enemy shareholders.” 
In fact, stated as + i3 by Lords Parker and Shaw, the proposition appears s9 
simple as to requ:re no proof. 


VIII. PRIZE CASES 


The separate entity theory oi the enemy character of corporations was 
involved in severs] cases brought before the English prize courts during the 
World War. A 2orporation is but a lega. fiction, and prize courts have 
notoriously not teen bound by fictions of the law. As Sir Samuel Evans 
said: “It is a sett-ed rule of prize law, based upon the principles upon whica 
the courts of prize act, that they will penefrate through and beyond forms 
and technicalities to the facts and realities.” °° There was a tendency in the 
early part of the yar, however, to respect razher than to disregard the carpo- 
rate fiction. Apparently it was not until th2 condemnation of the Polzeath +° 
on July 5, 1916, taat a prize court condemned a vessel owned by an English 
corporation as goad and lawful prize. 

The first case in which the question of tke corporate entity was involved 
was that of the Tommi and the Rotiersand,“ which was decided October 1&, 
1914. Sir Samuel condemned these vessels on other grounds, but in tha 
course of his opinior he raised the question: Can a company composed en- 
tirely of alien enemies own a Brizish ship? In answer to this question hə 
said: i 

The policy of our municipal law is that no alien can own any shara 
in a British ship. That is provided by the Merchant Shipping Act, 
1894. No ubt, it is the case that a company registered in this 
‘country under the Companies Acts is a separate entity, and such a 
company car: own a ship. Whether a company consisting entirely af 
aliens can ovn a British shir, is a question which probably has never 
arisen, and which has never, therefore, been decided. I am not sitting 
here dealing with municipal law today, and therefore I am not called 
upon to decise shat question; but I do not want it to be assumed that 


3 (1921) 7 Lloyd’s Prize Cases, 54, 62; 87 L. J. P. 64; 118 L. T. 316; 14 Asp. M. C. 204; 
34 T. L. R. 145; 3 Bait. & Col. Prize Cases, 80; (1913) P. 19. - 
40 (1916) L. J. (P.) 24L. ; £ (1915) 84 L. J. (P.) 35. 
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the Prize Court could not say, "oing at the realities of this thing, 
that, even if the transfer had beex :ompleted, and if the shareholders’ 
in the British company had beecrr- he purchasers, these vessels ought 
not to be regarded as German siips. 


What Sir Samuel said, in effect, wes tht a corporation was an entity, but 
that the court need not in all cases że bound by that entity. Sir Samuel did _ 
nevertheless hold rigidly to the entity sk ery in the case of the Roumanian,® 
decided December 7, 1914, and in thas .«fthe Poona, decided May 3, 1915. 

In the case of the Rowmanian,“ three + orporations were involved, two of 
which were incorporated in Englarc, end one in Germany. Each was 
looked upon as a subject of the stet2 o` its incorporation. The German 
corporation, called the Europäische Perl -um Union Gesellschaft, was a great 
oil combine. Although incorporated arcer German law, ninety per cent of 
its shares were owned by corporaticrs ineorporated under the laws of other 
countries. Only ten per cent of itz skar: s were German-owned. The two ` 
other corporations were subsidiaries of iI eGerman corporation, which owned 
almost the total issue of the shares cf tosh. As they were incorporated in 
England, they were regarded as Enz ich corporations by the court. The 
question of control was nowhere raisec. Iè was nowhere suggested that the ` 
entity be disregarded. 

Sir Samuel accepted as a matter of corre that a corporation was a subject 
of the state of its incorporation. A cacporation was an enemy if incorpo- 
rated under the laws of an enemy powt. It was a friend if incorporated in 
England. The Europäische Petroleum Union Gesellschaft was enemy be- 
cause incorporated in Germany; the two-oshers were friends because incorpo-- 
rated in England. “When Sir Samuel zezarded the Europäische Petroleum 
Union as enemy because incorporated ir Germany, it was an indication that 
in the matter of determining the 21emr character of corporations, prize 
courts were in harmony with munic-pellew. The proclamation of Septem- ’ 
ber 9, 1914, provided that only corrcra7ic ns incorporated under the laws of 
enemy countries were to be regarded as enemy corporations. When he 
looked upon the two English corporstiors as friends it was an indication that 

` the prize courts had established no p-ec=cents of disregarding the corporate 
entity, and regarding the character cf tae corporation as affected by the 
character of those who composed it. 

In the case of the Poona* the court was asked to condemn five cases of 
electric fans owned by a corporatior 2se.ted in England, but all of whose 
shareholders and directors were en2m.es. Sir Samuel decided that the 
corporation, having been incorporat21in Ingland, was not enemy, and that — 
the goods therefore were not subjec: to @ademnation as prize. Again there _ 


4 (1915) P. 26; 84 L. J. (P.) 65; 188 L. T. Jocmmal, 147; 59 S. J. 206; SLF L. R. 111; 
1 Lloyd’s Prize Cases, 191. 

4 (1917) 2 Lloyd's Prize Cases, 291; 84L.: T z 150; 112 L. T. 782; 59 S. J. 511; 1 Tre- 
her, ae 31 T. L. R. 411. “Op © Op.: cit. 
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was nd.mention of zontrol,.and no suggestion that the entity be disregarded. 
Sir Samuel pointed out.that the question turned upon the status in England 
of a corporation irceorporated under- English law. This was a question of 
municipal, not of international law.. The judge stated that he felt he was 
bound by a decisioa of the Court of Appeal which had been decided upon an 
identical point. ‘The case referred.to was that, of the Continental Tyre & 
Rubber Co..», Daimler, which was decided by the Court of Appeal January . 
15, 1915. Sir Samuel made it plain that he sympathized with the view 
taken. by Lord Bucsley in his dissenting opinion in that case, but that he was 
bound by. the decison of the majority. If the judgment made by them was 
not scund, it was not for him to declare it so. The case would then have to 
be reversed by. the House. of Lords. 
In the cases of the Roumanian andthe Poona, Sir Samuel Evans adhered 
to the separate enfity theory of corporate bodies. In the case of the Rou- 
manicn, however, tat character was not contested. In the case of the Poona, 
the decision was based upon a decision of the Court of Appeal which was 
soon-to be reversed. Neither case can therefore. be regarded as authority on 
the question of enemy character of corporations.“ : 
The Polzeath*” was condemned as prize July 5, 1916. The ship was owned 
by th2 Lynn and Eamburg Steamship Co., Limited, a corporation incorpo- 
- rated in England. In his opinion in that case, Swinfen Eady pointed out 
that a ship which was owned by a corporation was entitled to English registry 
only if that corpor=tion were incorporated in England and had. its principal 
place of business o2 British territory. The question then arose, what was . 
the principal place əf business of the Lynn and Hamburg Steamship Co.? -It 

. was found that a certain Mr. Dammeyer owned 845 of the 1610 shares of the 
company, more the En half of the total issue. It was also found that he was 
chairman of the board of directors, and that he resided in Germany. It was. 
found that orders emanating from Mr. Dammeyer and relayed through . 
Holland determined what was and what was not done with the ship: Before 
the war most of the meetings of the board of directors were held in Germany. 
One meeting and o2€ only of the board was held annually in England. Be- 
fore the war, also, £il checks of the company were countersigned in Germany 
at the headquarters of the company. Other.German residents besides Mr. 
Dammeyer were alo found fo hold shares in the company. All these mat- 
ters were considered material in determining that the principal place of . 
business of the corporation was in Germany, that the ship,was therefore not. 
entitled to English registry, and should be condemned .as good and lawful 
prize. The ship, was condemned because the principal. place of business -of 
the corporation wh-ch owned it was in enemy territory. Itisto be noted that 
the principal place 3f business in this case is not markedly differerit from the 
control theory enurciated by Parker in the Daimler case just five days earlier. 


Or the authority o the Roumenian, see TPE “Companies with Enemy Shareholders, goes 
31 Law Quarterly Revew, 170, 172. 4% Op. cit. 


328 THE AMERICAN JOUREN3L 32 INTERNATIONAL LAW 


' The Polzeath was condemned on zæo-nds similar to the reasons for the 
decision in the Daimler case July £,-1= On the 28th of the same month 
‘the St. Tudno was condemned, on ike —uthority of the same case. ‘It was 
the first vessel'to be condernned on khs amthority of that case. After quoting 
Lord Parker at some length on concro , 3ir Samuel said: . 


‘These words are sc apt to ite Creumstances of this case, that one 
would be almost inclm2d to tam shat Lord Parker had in his mind 
the facts either of this case o~ o` =imilar cases . . . the character of 
those who can make and unmake aese officers, dictate their conduct, 
mediately or immediately, pesa >e their duties and call them -to 
account, may also be materia. in a question of the enemy character of 
the company. All such powszs .1 relation to this company were 
exercised from Hamburg by be dÆers of the Hamburg-Amerika, line. 


The Hamborn*® was owned by the Tamborn Steamship Co. This was a 
one-ship steamship company create ix. Folland for the sole purpose of own- 
ing the Hamborn. The shar2 capitzlo 12e corporation was divided into two 
equal shares. Each of these twc shae was owned by a corporation also 
incorporated in Holland, bus all cf whos: shares were enemy owned and all 
of whose directors resided in Germsny. No person not an enemy had any 
financial interest whatsoever in the Himmorn. Having explained these facts, 
Sir Samuel Evans raised this quesiicm: ‘hese being the facts, was the Ham- 
born in reality a Dutch or & Germaz res-1?” Earlier in the case he had ex- 
plained that “. . . it is no inconsiceraE part of the ordinary occupation of 
a prize court to pull off tha mask a21 2=zhibit the vessel in her true charac- 
ter.” 5 He answered the question sy sweying: “In my view there can be no 
doubt about the answer. She was s s=™man vessel, belonging to German 
owners.” He pulled off she mast an= found that the vessel, although 

. nominally Dutch, was in rea_ity Gemmen. The claimants appealed the case, 
and the House of Lords, through th2 moth of Lord Sumner, rendered judg- 
ment on July 31, 1919, sustaining ta2 J=ision of Sir Samuel Evans. 

Lord Sumner, however, objected to 515 use Sir Samuel made of the word 
“mask,” “if by that is mzant som2 ce=ption to be exposed.” He could 
find no disguise or concealment, an= ac =Tort to delude either the captors or 
the court. ‘‘No doubt there is sana imaccuracy,”’ he said, “no doubt in- 
advertent, in the language employe¢ `r the President and on this the ap- 
pellants’ argument is rested.” 

Tt seems that Lord Summer missed tl e oint entirely in the use Sir Samuel 
made of the word “mask.” There is rothing in his opinion which would 

48 (1916) P. 291; 86 L. J. (P.) 1; 13 Asp. I4 CŒ 516; 115 L. T. 634; 2 Brit. & Col. Prize 
Cases, 272; 5 Lioyd’s Prize Cases, 198. 

49 In the Prize Court: (1918) P. 19; $T L. — P.) 64; 118 L. T. 316; 14 Asp. M. C. 204; 
34 T. L. R. 145; 3 Brit. & Col. Prize Cases, 8t ; ` Lloyd’s Prize Cases, 54. 

In the Privy Council: (1919) A C. 993; E8 L- J. (P.) 174; 14 Asp. M. C. 461; 121 L. T. 
493; 35 L. T. R. 726; 3 Brit. & Col. Prize Tass_379; 7 Lloyd’s Prize Cases, 68: 

59 Sir Samuel Evans quotes this from Siz WIla= Scott in the Fortuna, (1811) 1 Dodson, 81. 
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. lead to the conclusion that the claimants attempted to delude the court, or 
‘thai this delusion constituted a mask which Sir Samuel proposed to pull off. 

Locking to the corporation which owned the Hamborn, Sir Samuel saw that 
_ the ship was nominally Dutch. But, brushing aside the corporate entities 

(altogether he found six) which stood between the Hamborn and the flesh and 
‘blood persons who composed these entities, he found that every one of them 
. Wag an enemy resident in enemy territory. The mask to which Sir Samuel 
_ referred was the mask.of these corporate entities. This mask he pulled off in 
-order to do justice to the real persons composing them. . He did not condemn 
the vessel because the Hamborn Steamship Co. was, for any reason, enemy. 
He disregarded that entity- entirely, as ‘well as the other corporations com- 
posing it.. He condemned the Hamborn because all flesh and blood persons 


in whom was vested beneficial interest in the Hamborn were persons clothed 


with enemy. character.. 

- Whereas the House of Lords sendenned the vessel, it did so upon slightly 
` different ground: The effect of the opinion of Sir Semuel Evans was to focus 
: attention: upon persons behind the -corporations. The House. of Lords, 

rather, condemned the vessel on the ground that she Hamborn Steamship 
Co. was an enemy i corporation. To quote Lord Sumner: 


It was decided in ‘the case of The Daimler Co., Limited, v. The Con- 


tinental Tyre & Rubber Co. (Great Britain), Limited, that, in the case 
of an incorporated company, the right and power of control may form 
a true criterion, the control, that is, of those persons who are the active 
directors of the company and whose orders iss officers must obey,.or 
the control of those persons, who in their turn are the masters of the 
directorate and make or unmake it by the use of the controlling ma- 
jority of-votes. The application of this test presents no difficulty here, 
‘for no living person and no ‘sentient mind exercised or possessed any 
_ eontro] over'the Hamborn pranami | Co. except, persons and minds of 
i ey nationality.: : 


In.the opinion of the House of Lords, the: Hamborn Steamship Co. was an 
enemy for the same reason the Continental Tyre: & Rubber Co. was an 
. enemy: it was controlled from enemy territory. 
In condemning the Kankakee,” Sir Samuel went to even greater lengths 


than he, did in the Hamborn. He ccndemned the Hamborn because, i in his’ 


opinion, all persons directly or indirectly having a beneficial interest in her 
_.were enemies. He did not question the validity of she title which the corpo- 
. ration had in the vessel. This, however, is precisely what he did do in 1 the 
casa of the Kankakee. A-few facts cf this case are necessary. 
A certain Mr. Wagner, a citizen of the United States, was in Denmark in 
a anuary Or February, 1915. ` While there he entered into a verbal agreement 
_with one Albert Jensen, As a result of that agreerent,, : Wagner left for the 


5LJn the Prize. Court: (1922) 8. Lloyd’s Prize. Cases, 74. In the House of Lords: (1922) 
-8 Tova Prize Cases, ui.. pe £5 os AD eb oy 
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United States and caused to be crestec a rorporation by the name of “The 
American Transatlantic Company,” vicec was registered under the laws of 
Delaware March 22,1915. In the course =" the next few months, The Ameri- 
can Transatlantic Co. came into tke pcs:<ssion of a fleet of eleven vessels 
through the agency of Jensen, and a man 2y the name of Lahr, a citizen of 
Holland. It was not suggested that ery money was advanced by Mr. Wag- 
ner for the purchase of the vessels. her: then, did the money come from? 
The court found that both Jensen anc Lan -were agents of Hugo Stinnes, and 
that it was he who advanced the monzy foz the purchase of the vessels. The 
vessels were transferred to The Amezicz1 ~~ansatlantic Co. for no other pur- 
pose than to evadé capture. Indeed, «Le 2orporation had been created for 
the purpose of making such a transfer pes ale. The corporation was, there- 
fore, in truth a bogus company, formed x zoncert with and in the interests 
of Stinnes. In fact, “the real owners“ p =mained in Stinnes.” The court 
found that the corporation had been orgeaized to do what could not ordi- 
narily be accomplished. It sherefore c:sr=zarded the entity entirely. 


IX. AMERICAN LAW 


English law on the enemy characte? o? =>rporations underwert a process 
of change and development fzr two year: afore the decision of the Daimler 
case indicated the course which that lew w=s to pursue. There was no such 
corresponding development in she law of iL» United States. The legislators 
of America benefited by the experience ef England, and, in carefully con- 
sidered words, settled the enzy chatas.e- of corporations once and for all 
by Act of Congress.®? 

The United States declared war on Cer: any April 6, 1917. On October 
6th of the same year the so-celled Tracing ith the Enemy Act was passed. 
This was a long act, containing nineteea ssafions and occupying sixteen pages 
of the Statutes at Large. Among its pr>vions is to be found this definition 
of the word “enemy ”’: 

Any individual, partnership, cr »#-er body of individuals, of any 
nationality, resident within the zei ory (including that occupied by 
the military and naval forces) of ans nation with which the United 
States is at war, or resident outsid> tlhe United States and doing business 
within such territory, and any code ‘ation incorporated within such 
territory of any nation wth whi2h tL= United States is at war or in- 
corporated within any country oth=1 -aan the United States and doing 
business within such territory. 


Another paragraph of the same aci o~c~ides that a corporation was an 
“ally of enemy” if incorporated in a court -z which was an ally of any coun- 
try with which the United Stetes was ai wer, or if incorporated outside the 
United States and doing busizess within su +h country, or in territory under 
its military control. 

52 For early American cases on the suk cs se 1 Minnesota Law Review, 89. 
53 40 United States Statutes at Large, Part L:p. 411. 
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* Having given she provisions of the act, there is little more to be added. 
The casés in whih the enemy character of corporations was involved have 
merely been dec:ded according to the terms of the act. No new doctrines 
weie developed Ly the courts. The implications involved in the provisions 
of the act may k= summarized as follows: 

1. The separare entity of corporate bodies was ‘under all conditions to be 
respected. Undar no conditions were the courts to determine the enemy 
character of corporations by looking through the corporation to those who 
composed it. As Justice McReynolds said in Behn, Meyer & Co. v. Miller: 

Before its passage the original Trading with the Enemy Act was 
considered i the light of difficulties certain to follow disregard of cor- 
porate entity and efforts to fix the status of corporations as enemy or 
not according to the nationality of stockholders. These had been 


plainly indicated by the diverse opinions in Daimler Co.-. Continental 
Tyre & Rukber Co. 


Again, in the case of Hamburg-American Lins Terminal & Navigation Co. v. 
United States,” Tustice McReynolds said: Congress “definitely adopted the 
pokey of disregazding stock ownership as a test of enemy character and per- 
mitted property of domestic corporations to be dealt with as non-enemy.”’ 

2. A corporatDn was an enemy if incorporated under the laws of an enemy 
country. The act appears to imply that a corporation was an enemy if in- 
cordorated in territory under the control of the military forces of the enemy. 
No case arose, hcwever, as did that of the Société Belge des. Mines D’ Aljustrel 
in England, in which it was necessary to point out that a corporation was not 
incorporated in a particular place, but under the laws of a particular country. 

3. A corporatibn incorporated outside the United States was.an enemy if 
it carried on.trace in enemy territory. . 

4. No corporation incorporated within the United States could assume 
enemy character” 

It is to be noted that American law departed in two important respects 
from English lav. In English law a domestic corporation could assume 
enemy characterin two ways. It became enemy, according to the terms of 
the proclamatior. of September 14, 1915, if it carried on trade in territory 
uncer enemy cortrol. In accordance with the dictum of Lord Parker in the 
Daimler case, it lso took on enemy character if under enemy control. But 
according to the terms of the Act of October 6, 1917, no corporation in- 
corporated in the United States could take on enemy character. Asa direct 
consequence of she control theory, an English court could disregard the 
corporate entity in order to determine whether or not it was enemy con- 
trolled. In the uct of October 6th no provision is made for disregarding the 
corporate entity In the United States the entity was in all cases to be 
respected, 

The cases which have arisen out of the Act-of October 6th, and in which 


64 (1925) 266 U. S. 457, 472. 55 (4923) 48 Sup. Ct. 470. 
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the enemy character of corporations wes icvolved, have been confined en- 
tirely to the interpretation of the act a2d to zhe intent of Congress in passing 
the act. Something should be said atout three or four of these cases. Be- 
fore taking up these cases, however, szme consideration should be given to 
Fritz Schulz, Jr. Co. v. Raimes & Co.,* a case decided by the Supreme Court 
of New York, July 19, 1917, some morzhs b2fore the passage of the Trading 
with the Enemy Act. In the cases wiicl followed the passage of that act, 
the courts were satisfied to rest their d=ciSons upon the authority of its pro- 
visions. With no such authority availabl - upon which to rest its decision, it 
was necessary for the court in the Frisz £zhulz case to analyze the existing 
case law on the subject, both English a2zd i merican, and to make its decision 
accordingly. . . 

The Fritz Schulz, Jr. Co. was a corzcrttion organized under the laws of 
the State of New Jersey with a total iss. of fifty shares. Forty seven of 
these shares were owned by a German comcration and by a German citizen’ 
resident in Germany. The remaining hr- shares were owned by three resi- 
dents of the United States, who were 2lsc three of the four directors of the 
corporation. The question before ths œ art was whether the corporation 
could be admitted to the courts of the Uni 2d States, that is, wasit an enemy? 
Justice Lehman, who wrote the opinior for the court, pointed out that, as the 
corporation had been incorporated uncer -2e laws of New Jersey, it could be 
enemy only ‘‘if our courts have a righi to look behind the corporate entity 
and to determine the character of the «>rporation by the residence and 
character of its members.” After examinimg early American decisions on the 
subject, Justice Lehman cornes to the folEwing conclusion: 


Throughout all these decisions the courts have indicated practically 
unanimously that they regard a corporation as an entity separate and. 
apart from its corporators, that its domicile is as a matter of law 
within the state of its creation, and chat the courts will not regard it 
merely as an association of incivieuals, or regard the domicile or 
character oi the corporators as effacing the domicile or character of 
the corporation. It may be thet, ~kere a corporation is composed 
entirely of alien enemies residing in 1 enemy country, a situation will 
arise requiring the interposition df a receiver or conservator to take 
charge of the corporate affairs, besau = none of the members can legally 
deal with the corporation or aciuslly manage its affairs; it may be that 
a corporation will be unable to distritnte its profits for the same reason. 
So long, however, as a corporaticn ceated by any state still has legal 
existence, and officers or agents wita authority to do business or to 
bring actions, ‘it cannot be dezr-vec of access to the courts for the 
protection of its legal rights.’ 


Justice Lehman also gave some attertio- to the Daimler case, but he could 
find nothing in the opinion cf Lord Parxe: which could be cited as authority 
for the contention that the Fritz Schu'z @rporation was enemy. | 


56 (1917) 166 N. Y. S. 567. 5 (1917) 166 N. Y. S. 567, 573. 
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The leading Amsrican case following the passage of the Trading with the 
Enemy Act of October 6, 1917, was Behn, Meyer & Co., Limited, v. Miller,’ 
which was decidec by the Supreme Court of the United States January 5, 
1925. Behn, Mezer & Co. was an English corporation, having been in- 
corporated under the laws of the Straits Settlements in 1905. A majority of 
the shareholders =f the corporation were Germans resident in. Germany. 
Prior to February, 1918, the ccrporation had carried on business in the 
Philippine Islands In that month the Alien Property Custodian seized the 
assets of the corperation in those islands. The appellants argued that the 
corporation was not and had never been an enemy. The defendant argued 
thai the seizure ws justified under the Trading with the Enemy Act on the 
ground that the pcoperty of the corporation was held for the benefit of the 
shareholders. Te court decided in effect thar an English corporation could 
assume the character of an enemy only by carrying on trade in enemy terri- 
tory. It also dec-ded that the property of the ccrporation was not held for 
the benefit of the shareholders, and that the seizure was therefore illegal. 

The Swiss Natianal Insurance Co., Limited, v. Miller * was decided Febru- 
ary 2, 1925. The Alien Property Custodian seized the assets of the corpora- 
tionin November 1918, as property ofanenemy. The plaintiff corporation 
at the time of the seizure was enemy. Its admission was based upon the 
fact that at the time of the seizure it was carrying on trade in enemy territory. 
The fact that its chareholders were largely German residents was recognized 
to be immaterial. 

The most recent case in which this question was involved was Hamburg- 
American Line Terminal & Navigation Co. v. United States, which was 
decided by the Supreme Court of the United States May 14, 1928. The en- 
tire capital stock of the three corporations which E as appellants in 
this case was owred by a German. corporation. The Court of Claims pro- 
ceeded upon the view that the property of the corporations should be looked 
upor as property of the German corporation. The Supreme Court held to 
the view it had taken in the Behn, Meyer case that the property was not 
enemy. ‘The three corporations had all been incorporated under the laws of 
New Jersey and could therefore not be enemy. 

Section 7 of the Trading with the Enemy Act gave the Alien Property 
Custodian power tc seize enemy-owned shares in American corpcrations. 
Section 12 of the same act gave him power to take any action with regard to 
the shares “in like manner as though he were the absolute owner thereof.” 
In actual practisethe Alien Property Custodian interpreted this to mear. that 
he could vote enemy-owned shares which had been seized by him. 

That the Alien Property Custodian could seize enemy owned shares was 
sustained by the courts in Miller v. Kaliwerke Aschersleben Aktien-Cesell- 
schaft.. ‘In view of the express provisions of the act,” said the court, ‘no 


58 (1925) 26 U. S. 457. 5° (1925) 267 U. S. 42. 
80 (1928) 4& Sup. Ct. 470; 277 U. S. 138. 6 283 F. 746. 
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doubt can be entertained ems ths intention to make enemy-owned 
stock the subject of seizure.’ 

Whether the Alien Property Custodian could vote crempowned shares 
never came before the courts, but A. Mitchell Palmer, as Attorney General, 
did give an opinion on this point.’ ‘Seetion 12 of the Trading with the 
Enemy Act as amended by the Acs o: March 28, 1918 (40. Stat. 460),’’ he 
said, “gives the Alien Property C:stodten every right of ownership in 
property transferred or conveyed to Lim ander the Trading with the Enemy 
Act. The section clearly gives him tae right to vote stock which is thus 
transferred or delivered to him and =c Jest directors by means o? such rots 
control.” 


X. RECAPITULATICN ANP CONCLUSION 


The appeal in the Daimler case ves won, not because the Continental . 
Tyre & Rubber Co. was an enemy «c>307ation, but because its agents were 
enemy and incapable of actirg for iù Tbe court was not asked to pass upon 
the character of the corporation its:ii. Had the question come before the | 
court, it could have found that two rules- existed in the law for the deter- 
mination of the enemy character of ec>20rations. The first of these was the 
rule laid down in the dicta of the Jensam ease that a corporation was enemy 
if incorporated in an enemy countcy. This rule was affirmed during the 
the World War in the Amorduct case, ard recognized by Lord Shaw in his 
opinion in the Daimler case. The ozke rule was that laid down by the proc- 
lamation of September 14, 1915, thas 1 corporation was an enemy if found 
to have carried on trade in an enenry Qunsry. 

As the Continental Tyre & Rubter Co. vas incorporated in England, ‘and 
as it had carried on no trade in eneny seritory, there existed no rule in the 
law of the time whereby it could be dezlared to be enemy. The judges 
` sitting on the case did nevertheles: a;tempt to lay down rules whereby the 
corporation could be declared to be azcmy. Lord Parmoor stated that the 
country of incorporation would be nc =cfeace if the agents of the corporation 
were found to be under enemy contrz] Tord Atkinson stated that a cor- 
poration could be declared to be a2 meny if found to be resident in an 
enemy country, but he did net define “mes.dence.” Lord Parker stated that 
a corporation was an enemy if founc tc be under enemy control. ; 

An immediate result flowing from the ditam of Lord Parker was. the indefi- 
nite character which.it gave to the kay Much consideration was given in 
the cases which followed to the meeccng of control. The rules dividing 
enemy from friendly corporations hec } ecome more complex and indefinite. ` 
It was a clear case of judizial legiclatom which had only confusion as a 
result. The old law had been entire: =dequete. Itis the purpose of the law 
on trading with the enemy to prevent sL transactions, commercial and other- 
wise, with enemies. This wes accom=lsted in the law as it existed before 


& 33 Opinions of Attamezs General, 469, 471. 
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. the Daimler ca. No transaction could legally take place with the enemy. . 
No doubt violazions of the law existed, but it is difficult to conceive e how: this 
“> situation was inproved by the principle of control. : i 
“ According to Swinfen Eady in-the case of the Polzeath, :à S aaia is 
`- enemy if “the zenter from which instructions are given” is to be found in 

‘enemy territory. The ultimate depository of authority in the’ corporation, 

and therefore the. determining factor in determining the character of the . 
| ‘eorporation, is so be found in “the shareholders of the company in-general 
meeting.” If cne man owns a majority of the shares he controls the cor- 
poration. ‘He controls the company in ‘the sense that in-general meeting he 
could carry by a majority of votes any proposition, and no vote adverse to 
- his view could he carried in gen2ral meeting.” 
According ta Lord Cozens-Hardy in Jn re. Hilckes, a corporation is an 
- enemy. if it “resides” in enemy territory. By “residence” he means “the 
place where its affairs are controlled.” In ths case before him he did not 
consider the sh reholders on ths register as important. He noted that the 
directors’ were English, and that they held their meetings in London. 
_ “What has sometimes been called the brain and heart of the company, the 
management ard control of it, is beyond all doubt in London, exercised by 
- an English boacd of directors.” The corporation is apparently controlled 
from the place where its board of directors meets. 

According toSwinfen Eady in the Polzeath, a corporation is « controlled” 
` essentially by tae shareholders on the register. If the place where the gen- 
eral meetings o- the shareholders are held is in enemy territory, the corpora- 
_ tionisenemy. According to Lard Cozens-Hardy in In re Hilckes, a corpora- 
~ tion is “contraled” essentially by the board of directors. ‘The place of 
- meeting of the board of directcrs i is an essential factor in determining the 

character of thecorporation. If such place of mep uig bein enemy territory, 
the corporation may be enemy. © 
Again it maybe pointed out that the injection of the term “control” into 
‘the law has brcught about noting, and that the same objects were more 
effectively brovzht about in the law as it existed before the Daimler case. 
Under that lawthe rights of enemy shareholders and directors. were in com- 
' plete suspense fr the duration of the war. No communication of any kind 
could legally pss between such shareholders and directors and the corpora- 
‘tion in Englanc Control was legally impossible. 
- This situation was fully realised in the United States. Cus refused 
- to become involved in the consequences flowing from the Dainiler case, and in 
the Act of Octcber 6, 1917, ressored the situation as ‘it ‘existed i in England 
- after the royal- Fruclamation of September 14,1915. Inthe United States a 
à corporation wae declared to be enemy only if incorporated i iman enemy coun- 
try, or carrying on tradé in an enemy country. In only one important 
respect didit Cepart from the law in England cf the time. No domestic 
corporation war declared capab-e of acquiring eavmy character. 
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English law on the enemy danta a Sibna developed along 
sound principles down to the time of ts Eaimler case. That case was an 
unsound departure in the law, a departure hich resulted only in confusion. 
Tt was a departure along lines which the — red States res to follow when 
it entered ae war in 1917. 


EDITORIAL COMMENT 


AEMED MERCHANT VESSELS AND SUBMARINES 


The problem o dealing with armed merchant vessels in time of war nat- 
urally recurs when the limitation-of the use of submarines is considered. 
The use of armed-merchant vessels in early times was somewhat comparable 
to the employmert of other means of private defense before the mainterance 
of safety was regerded as a public function. The resort to privateering and 
the existence of pracy, slave trading, smuggling, ete., were given as justifica- 
tion for arming pzivate vessels. Seif-protection in time of peace and in time 
of war was necessary. The Declaration of Paris, 1856, by which “ Friva- 
teering is and rercains abolished,” was hailed as an act putting an end to arm- 
ing of merchant ~essels.. 

The laws of the United States from June 25, 1798, had provided for defense 
against aggression, search, ete., by a vessel “not being a public armed vessel 
of some nation ir amity with the United States.” In the days of filibuster- 
ing expeditions armed vessels were required to give bonds to double their 
value, as arming was not regarded as essential to safety. 

Mr. Churchill on March 26, 1913, in the British Parliament advozated 
arming of merchent vessels as a measure necessary to meet the possibility of 
conversion of mechant vessels by other states into cruisers. In reply to a 
question on June 11, 1913, as to whether the vessels were “equipped for de- 
fense only and nct for attack,” Mr. Churchill said: “Surely these ships will be 
quite valueless br the purposes of attacking armed vessels of any kind. 
What they are serviceable for is to defend themselves against the attack of 
other vessels of -heir own standing.” And later in March, 1914, he said: 
“They are not alowed to fight with any ships of war.” 

The status of armed merchant vessels arose immediately at the outbreak of 
the World War. On August 4, 1914, the day of the British declaration of 
war against Germany, the British Chargé at Washington called the attention 
of the American Secretary of State to the rules of the Treaty of Washington, 
1871, and to the obligations of a neutral state under the Hague conventions 
particularly in regard to conversion of merchant vessels. This was further 
elaborated in a note of August 9th among other positions asserting that “the 
German Government have consistently claimed the right of conversion on 
the high seas, ani His Majesty’s Government therefore maintain their claim 
that vessels which are adapted for conversion and under German rules may 
be converted into men-of-war on the high seas should be interned in the ab- 
sence of binding assurances, the responsibility for which must be assumed by 
the neutral Goverrment concerned, that they shall not be so converted.” 
The United States did not admit this responsibility. 
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On September 19, 1914, the Stat2 Department issued a memorandum 
making known certain physical bas: `o- determining the intent of arming 
merchant vessels.. Correspondence vitz belligerents followed and many 
differences of opinion were disclosed. 

The Netherlands prohibited the 2atrense of armed merchant vessels as 
“vessels of a belligerent assimilated t warships,” and in spite of British 
protests maintained its position. Cle: mates, particularly South American 
states, took restrictive action. In Wd% in the House of Commons,. Mr. 
Churchill definitely stated that “Tha ooEct of. putting guns c on a merchant 
ship is to compel the submarine to sv b=rge.” 

That arming merchant vessels is net regarded as a practice to be discontin- 
ued is evident from Article XIV of the Vashington 1922 Treaty Limiting 
Naval Armament, which provides: 

No preparations shall be mad2im -nerchant ships in time cf peace for . 
the installation of warlike armam-rt: for the purpose of converting such 
ships into vessels of war, other tau. the necessary stiffening of decks for 
the mounting of guns not exceedmz S-inch (152 millimetres) calibre. 

` The use of state owned vessels in sommerce in the time of peace and the 
custom of granting subsidies and esta-Hs-ing auxiliary transport and other 
fleets further complicates distinctions among vessels. It is impossible in 
time of war to set up standards whica rauild satisfactorily define acts of de- 
fense and acts of offense upon the per oi an armed merchant vessel, and if 
such standards were agreed upon their cor-set interpretation by irresponsible 
merchant masters would be problernacizel. The obligations of neutrals in 
regard to the treatment of ermed merch nt vessels are also open to many 
differences of opinion and these diff2-ences were evident in the World War. 
When the arming of merchant vess2:s -rhich Mr. Churchill viewed as a 
“period of retrogression,” is prohibin2d, tsen one fertile source of misunder- 
standings both on the part of belligeteat and of neutrals is removed. A 
further complication in determining s-azus would be introduced if Mr. 
Churchill’s statement in the House cf Ccumons on June 10, 1913, is ad- 
mitted. He makes the following distimctizns on the ground that raisconcep- 
tions existed even in England. 

Merchant vessels carrying gua; mv belong to one or other of two 
totally different classes. The firs; zlass is that of armed merchant 
cruisers which on the outbreak ci var-would be commissioned under the 
white ensign and would then be ‘nciinguishable in status and control 
from men-or-war. In this class te oig the Mauretania and Lusitania. 
The second class consists of merckaat vessels, which would (unless spe- | 
cially taken up by the Admiralty i.> nz purpose) remain merchant vessels 
in war, without any change of staa.s but have been equipped by their 

< owners, with Admiralty assistance, wh a defensive armament in order - 

to exercise their right of beating ci stack. 

The only sound position seems to bz that a vessel entitled to be treated as'a 
merchant vessel both by neutral and bell-xerent shall have.an unequivocal - 
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status. This can be based only upon a prohibition of armament,.and then 
aireraft, submarin2s or other vessels of war in dealing with merchant vessels 
can find no justifization for failure to observe the laws of war. It may be’ 
wise to revert to tae position of the United States cf January 18, 1916, sum- ' 
marized from a long argument as follows: 


` It would, taerefore, appear to be a reasonable and reciprocally just 
arrangement E Fit could be agreed by the opposing belligerents that sukma- 
zines should t= caused to adhere strictly to the rules of international law 
In the matter of stopping and searching merchant vessels, determining 
their belligerent nationality, and removing the crews and passengers to 
places of safety before sinking the vessels as prizes of war, and that mer- ` 
chant vessels of belligerent nationality should be prohibited and pre- 
‘vented from carrying any armament whatsoever. ` 


GEORGE GRAFTON Wrison. 


: THE SETTLEMENT OF THE REPARATION.PROBLEM - 

. On March 13, 2930, President von Hindenburg placed the final approval 
of the German Gcvernment on what is known as the “New Plan” to take 
the place of the Lawes Plan for the payment of reparations due under the 
Treaty of Versaill s.of June 28,1919. The New Plan is composed of a series 
of documents and agreements beginning with the report of: the Committee 
.of Experts, of Jure 7, 1929, with. annexes, known as the Young Plan, the 
political instrumeats drawn up at The Hague conference in August, 1929, 
and che series of agreements signed at The Hague cn January 20,1930. By 
an agreement of Jenuvary 20th between Germany ard the creditor Powers the 
New.Plan is “definitely accepted as a complete and final settlement, so far as 
Germany is. concerned, of the financial questions resulting from the war” 
and by their accepcance “the signatory Powers undertake the obligations and 
acquire the rights resulting for them respectively from the New Plan.” 

Agreements weze also signed at The Hague on January 20, 1930, for the 
discharge or final settlement of the reparations obligations of Austria, Hun- 
gary, and Bulgariz, and of the claims and liabilities of the Succession States 
of the former Austro-Hungarian Monarchy. The creditor Powers also 
signed agreements regarding the distribution among them of the German and 
non-German reperations. Letters exchanged ‘on August 30, 1929; had 
already provided “or the evacuation of the Rhineland. 

Thus, -it has.taken more than a decade after hostilities ended and the 
signature of the Feace Treaty, for the former enemies to, come to an agree- 
ment’ that. purporés to be a final settlement of the financial questions between ` 
them growing.out of the war. In the Armistice of November 11, 1918, Ger- 
many agreed to tke cryptic condition’ “Reparation for damage done.” The 
condition had been previously interpreted by the Allied Governments in.a 
memorandum to President Wilson with which he agreed ang communicated. 
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i to Gemahy on Novanet 5 1918, a£ fo ows: “By -it they: understand that 


compensation’ will be made Ey Germeny “or all damage done to the civilian 
“population of the Allies and =heir proper-7 by-the aggression of Germany by 


land; ‘by sea, and-from theair.” 1. At Tae Peace Conference, the German - 


delegation maintained that this cbiigacion was limited to- restoring the 
devastated. areas in France and Belgiur- and te compensating’ injuries .to 


. civilians in person or property within thee limits, and that compensation‘to — 


other countries or for other 2ategories oz damage were outside the terms:of 
Germany) g surrender.? 


In Article 231 of the Peace Treaty, the Allied Govaumente affirmed; ai 


‘required Germany to accept, “the respocsibility of Germany and her allies 
for causing all the loss and damage to wL-ch the Allied and Associated Gov- 
ernments and their nationals have be2n subjected as a consequence of the 
war imposed upon them by the ageres=on of Germany and her allies.”? 

` The German delegation to che Peace G»nference sought to repudiate the 

` aceeptance of responsibility tor the wa? acd its consequences set forth in this 
article, and requested the data collectec by the Allied Commission on the 


Responsibility: of the Authors of the War and on the Enforcement of Penal- : 


ties. This attitude of the German celezation apparently laid the founda- 


` tion for the subsequent Nazionalist canmaign-in Germany which, by.im-_ 


pugning the evidence upon which the fncugs of the Commission on Respon- 
sibility was based, and then assuming tilat Germany’s alleged “war guilt” 


contained in Article 231 was based ca Tae report of that commission, ‘de- 


mands the revision of the article. The records show, however, that this 
assumption is fallacious; ttat. the Commission on Responsibility of the 


Authors of the War had TOBOR to dc wath the drafting of Article 231 or its ` 


insertion.in the treaty; but that this artale, along with all the. other provi- 
sions of Part. VIII of the treaty dealing sith reparations, was the work of 

. members of the, separate ard distinct +lied Commission. on Reparations 
acting specially under the dizect supezvicon of the heads of Alied Govern- 
ments at Paris. ` 

- . In President Wilson’s addresses prer ading Germany’s request for an 
armistice which she accepted as the bes for the peace negotiations, he 
affirmed the responsibility cf Germany acd her allies for the war, and Ger- 
many in the pre-Armistice correspon=erxé with President, Wilson did not 


1See Conditions of an Armistice with Germar,- Supplement to this Jowkaat, Vol. 13 
(1919), p. 101, and Secretary Larsing’s comnanun-tetion to the German Sore Nov. 
*. 5, 1918, ibid., p. 95. 


- 2 Summary -of Observations of the German Zelegation on the Conditions of Pabo; 2 
printed in David Hunter Millers My Dias at ie Tence Conference f Paris, vo XIX, ` 


p. 283. 
3 The treaty is tited: in Supplement to thie Jounwat, Vol. 13 a99; P 151. See 


' p. 251 et seg., for the Reparation provisions. 


4'See communications of Count Srockdorff-Rarzau and M. Clemenceau’ 8 ely printed 
` in Miller, op. cit., Vol. XVIII, pp. 242-250. 
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deny it but admitted it by clear implication.‘ The Gorai on Repara- 
tions appointed by the Peace Conference on Janua:y 23, 1919, consisting of 
twenty-nine members, turned out to be too unwieldy. “Consequently, the 
three Heads of States, who were now meeting alone and privately, - consti- 
tuted a kind of Big Three’ to consider these difficult economie questions: a 
special committze composed of Norman H. Davis for the United States, 
Louis Loucheurfor France, and the Rt. Hon. E. 8. Montagu for the British 
Empire.” Mr Davis informed President Wilson on March 25, 1919, that 
the special committee had agreed upon the form for the peace treaty. ` The 
proposed: wording was given in a document sent to Colonel House the day 
beiore. ‘As this document appears to be the genesis of the reparation clauses : 


_of the Treaty of Versailles, the first paragraph cf it, which evolved into Arti- 


cle 231 of the treaty, will be quoted: 


(1) The “oss and damage to which the Allies and Associated Govern- 
ments and ~heir nationals have been subjected as a direct and necessary 
consequence of the war imposed upon them by the Enemy Stetes, is 
upwards of 800 thousand million marks. 


The document yas marked Schedule A and was attached to a memorandum 
headed “Reparation” submitted “as the joint views of Messrs. Davis, 
Strauss & Lamont.” The memorandum stated “we attach Schedule A, 
being a form which we have drafted for embodiment in the Treaty.”? 

A draft contcining the following revision of the above-quoted paragraph 
(1) was presented to the Council of Four by Mr. Lloyd George on March 30, 
1919, but was rot accepted: 

The loss and damage to which the Allied and Associated Govern- 
ments and their nationals have been subjected as a direct and necessary 


consequence of the war imposed upon them by the aggression of the 
enemy States by land, air and sea, is upwards of 30,000,000,000 pounds.® 


A modified schedule “showing the basic text of the reparation clauses and 


£ In his address cf Sept. 27, 1918, particularly mentioned by Germany in her note of Oct. 
6, 1918, requesting the President to initiate peace negotiations, President Wilson specifi- 


' cally charged that the Central Empires “forced this war upon us.” (Congressional Record, 


Sept. 28, 1918, Vol 56, Pt. II, p. 10887.) In Secretary Lersing’s note of Oct. 14, 1918, the 
President very solcmnly called the attention of the Government of Germany “to the lan- 
guage and plain in-ent of one of the terms of peace which the German Government has now 
accepted.” The rote then quoted from the President’s address of July 4, 1918, ‘““The de- 
struction of every irbitrary power anywhere that can separately, secretly, and of its single 
choice disturb the peace of the world,” and added, “The power which has hitherto ccntrolled 
the German nationis of the sort here described.” (This Jounwat, Supp. Vol. 18 (1919), p.89.) 

t Woodrow Wils»n and World Settlement. Written from his unpublished and personal 
meterial by Ray Ssannard Baker, 1922. Vol. II, p. 378. 

* Letter of Norman H. Davis, March 25, 1919 (autographed original), to President Wilson, 
with memorandum of American experts on the reparation settlement, their estimates, and 
those of the French and British (typewritten original), printed as Document 56 by Ray 
Stannard Baker, o2. cit., Vol. III, pp. 3&3-396. 

3 Annotations ofthe Treaty of Versailles, reproduced i in Miller, o; op. cii., Vol. KIX, p. 288. 
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categories of damage,” was sent to Presicert Wilson by Messrs. Norman H. 
Davis and Vance McCormick en April <, -919. ? The first paragraph had 
been changed to read as follows: 


1. The Allied and Assoc ated Goveraments affirm the responsibility 
of the enemy States for causing all th3 loss and damage to which the 
Allied and Associated Governments and their nationals have been sub- 
‘jected as a consequence of tae war imposed upon them by the aggression 
of the enemy States. 


This text was presented to the Council of Four by Mr. Lamont, Mr. Keynes, 
and M. Loucheur on April 7th, and was ‘‘ accepted, subject to the reintroduc- 
tion of the clause ‘and the enemy States ascept,’ after ‘affirm,’ which had. 
been previously agreed to but was omitte1 in the draft. No further change 
was made in the article except for the cukstitution of ‘Germany and her 
Allies,’ for ‘enemy States.’” ™ 

We thus have what ought to de considered as most authentic and reliable 
evidence of the origin of Article 231 of tke Treaty of Versailles. Nowhere 
in the record of the article is the report ci tha Commission on Responsibility 
of the Authors of the War mentioned, nor co any of its members appear as 
having taken part in the discuss.ons. Tre eppointment of that commission 
appears to have been regarded an aformalty. When it was first proposed in 
the Council of Ten on January 13, 1919, President Wilson objected that it 
was not necessary, since the qu2stion of the “responsibility of the authors 
of the war could be settled fort:with”’ ty tke Council." The report of the 
Commission on Responsibility was signzc on March 29th, after the Com- 
mission on Reparations had practically completed its draft of the reparation 
clauses of the treaty, including Article 231 The report of the Committee on 
Responsibility dealt with the subjects -rcluded in Part VII of the treaty 
entitled “Penalties.” The report was 1st acted on until April 23rd, six- 
teen days after the final draft of Article 231 Lad been approved, and then the 
articles recommended in it wer2 not aecepted, but referred to a drafting 
committee, which on April 26th cireulazed zevised articles widely different 
from the articles recommended ir the repzrt. They became Articles 227-230 


t Letter of Norman H. Davis and Vence MsCzmnisk to President Wilson, April 4 (auto- 
graphed original), with draft clauses, szomments unc reservations (typewriiten copy), re- 
produced as Document 58 in Baker, or. cit., VoL II. pp. 403—408. ~ 

10 Annotations of the Treaty of Versailles, Millar, op. cit., Vol. XIX, pp. 288-289. 

Concerning the first change mentizned in the akove quotation, a paragraph entitled 
“Acknowledgment by Enemy” appear: as numb=r 9 ef Schedule A attached to the Repara- 
~- tion memorandum of Messrs. Davis, Strauss and Lamont sent to Col. House on March 24th. 
Baker, op. cit., Vol. ITI, p. 389. Concerning the :ecend change, the following reservation 
was made to the basic text of April 4th: ‘Article L B agreed to subject to: (a) Italian reserve 
with respect to substituting for ‘enem States’ ~aer2 it first cecurs, the ward ‘Germany,’ 
thus proclaiming the liability of Germany for <i] consequences of the war of herself and 
her Allies.” (Baker, op. cit., Vol. TII, >. 404.) 

x Annotations of the Treaty of Versailles, reprocuced in Miller, op. cit., Vol. XIX, p. 253. 


EDITORIAL COMMENT 343 


of the treaty, and did not receive their final form until May 30th, after the 
treaty had been submitted to the German delegation.” 

Article’ 231 seems to have been inserted in the treaty for political effect. 
In submitting the réparation formula to Col. House on March 24, 191€, Mr. 
T. W. Lamont explained as to paragraph (1), “the thought was that for 
political reasons it might ke wise to have the Germans admit the enormous 
financial loss to which the world had been subjected by the war which they 
had begun.” Germany’s financial liability was not measured by it, kut by 
Article 232, in which the Allies, recognizing that the resources of Germany 
were not adequate to make complete reparation for all the loss and damage 
referred to in Article 231, returned to their pre-Armistice interpretation of 
reparation and required Germany to undertake to make compensation Zor all 
damage done to the civilian population and to their property. The cate- 
gories of compensation that might be claimed under this article were eniumer- 
ated in an annex. as follows: 


(1) Damage to injured persons and to surviving dependents by 
personal injury to or death of civilians caused by acts of war, including 
bombardments or other attacks on land, on sea, or from the air, and, 
all the direct consequences thereof, and of. all operations of war ky the 
two groups of belligerents wherever arising. 

(2) Damage caused by Germany or her allies to civilian victims of 
acts of cruelty, violence or maltreatment ‘including injuries to Hfe or 
health as a consequence cf imprisonment, deportation, internment or 
evacuation, of exposure at sea or of being forced to labor), wherever 
arising, and to the surviving dependents of such victims. 

(8) Damage caused by Germany or her allies in their own territory 
or in occupied or invaded territory to civilian victims of all acts in- 
jurious to health or capacity to work, or to honor, as well as to the 
surviving dependents of such victims. 

(4) Damage caused by any kind of maltreatment of prisoners of war. 

(5) As damage caused to the peoples of the Allied and Associated 
Powers, all pensions and compensation in the nature of pensicns to 
naval and military victims of war (including members of the air force), 
whether mutilated, wounded, sick or invalided, and to the deperdents 


1 Annotations of the Treaty cf Versailles, Miller, op. cit., Vol. XIX, pp. 254-258. 

1 Miller, op. cit., VoL VII, p. 147. See the statement of Mr. Lloyd George in the Council 
of Four on April 29th, that “He had himself returned to London in order to explair to the 
British Parliament that Germeny could not pay the whole costs of the war,” and his 
previous statement in discussing the second paragrapt of the draft presented by Mr. 
Lamont, Mr. Keynes, and M. Loucheur on April 7th, which in modified form, became 
Article 232 of the treaty, that “it was necessary to state somewhere the reason why the 
Allies agreed to accept less than the whole cost of the war. The phrase had been put in to 
justify the Treaty to the French and the British peoples.” (Annotations of the Treaty of 
Versailles, Miller, ep. cit., Vol. XIX, pp. 291 and 294.) Among the reserves to this text 
appears the following: “‘(b) French reserve as to the pclitical policy of incorporating Article 1 
and the first half of Article 2, as this is in the nature of a preamble and might be omitted or 
placed in the general preambles of the Treaty.” (Draft clases, comments and reservations, 
accompanying letter of Norman H. Davis and Vance McCormick to President Wilson, 
April 4, 1919, Baker, op. ci., Vol. III, p. 404.) 


344 THE AMERICAN JOURN£2 CF ETBERNATIONAL LAW 


‘of such victims, the amount dre t= t212 Allied and Associated Govern- 

ments being calculated for eaca of tuem as being the capitalized cost 
of such pensions and comp2nsatior at -he date of the coming into force 
of the present treaty on the basis. of che scales in force in France at 
such date. 

(6) The cost of assistance by she cvernments of the Allied and Asso- 
ciated Powers to prisoners of war end -o their families and dependents. 

(7) Allowances by the Govecnmeits of the Allied and Associated 
Powers to the families and depandents 0? mobilized persons or persons 
serving with the forces, the amoint dæ to them for each calendar year 
in which hostilities occurred being ca.culated for each Government on 
the basis of the average scale Zor such payments in force in Francé 
during that year. 

(8) Damage caused to civiliens by Leing forced by Germany or her 
allies to labor without just remzneraticn. 

(9) Damage in respect of al prop2-ty wherever situated belonging 
to any of the Allied or Associezec S ates or their nationals, with the 
exception of naval and military work: or materials, which has been 
carried off, seized, injured or destroyed by the acts of Germany or her 
allies on land, on sea or from th2 air, a damage directly in consequence 
of hostilities or of any operations ci var. 

(10) Damage in the forra of l2v-es, Znas and other similar exactions 
imposed by Germany or her allies up== the civilian population. 

The inability of the Allies to agree 0o12 tas amount of Germany’s liability 
for these categories of damage, due to tke exigencies of their national politics, 
prevented them from fixing the amouat în -he treaty. The French proposed 
a minimum of £16,400,000,000 sterlirg, and a maximum of £24,400,000,000. 
The British proposed £22,800,)00,000. ‘he Americans proposed a mini- 
mum of £8,700,000,000 and a maxmrna of £13,000,000,000. These 
estimates included interest and sickirg und. Their present worth was 
given as: French proposals, $31,000 0C0,CCD and $47,000,000,000; English 
proposal, $55,000,000,000; American proposals, $25,000,000,000 and $35,- 
000,000,000.4 The heads of the Allied Governments at Paris were unwilling 
to assume the risk of stating an amount wLieh might prove to be inadequate 
to meet their claims or less than the lim® >? Germany’s capacity to pay. 
They therefore informed the Germaz d=lesstion: 

The vast extent and manifolc charecter of the damage caused to the 
Allied and Associated Powers in cons:juence of the war has created a 
reparation problem of extraordinary meznitude and complexity, only to 
be solved by a continuing body, lirit--c in personnel and invested with 
broad powers to deal with the croblex in relation to the genéral eco- 
nomic situation.” 

They consequently passed the solutian -f tbe problem along to the Repara- 
tion Commission established by the Treaty of Peace. The commission was 
required to find the amount of damege foc which compensation was to be 

u See tables submitted by the Special Committee >æ Reparation reproduced in Document 


56, Baker, op. cit., Vol. III, pp. 394-396 
1 Annotations of the Treaty of Versailles, Miller <p. cit., Vol. XIX, p. 284. 
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made by Germany and notify the German Government of its obligations by 
May 1, 1921, acecmpanied ty a schedule of payments prescribing the time ` 
and manner for securing and discharging the entire obligation within a 
period of thirty y2ars. Germany was not represented on the Reparation 
Commission, but tne treaty provided that the commission “shall consider the 
claims and give to the German Government a just opportunity to be heard.” 

Af-er several unsuccessful attempts had been made to reach an under- 
standing with Germany on the amount of the reparations bill, the Repara- 
tion Commission proceeded to effect. a valuation of the claims submitted by 
the Allied and Associated Powers for specific categories of damage. The 
procedure adoptec was as follows: 


Each Government concerned collected and checked the individual 
claims of its rationals. It grouped them in categories and forwarded to 
she Reparaticn Commission the total arising under each category. The 
-otals constitated the claims of the Governments who submitted trem 
z0 the Comm ssion. 

The claims thus drawn up by the Allied Governments, before b3ing 
examined by ~he Commission, were transmitted to the German Govern- 
ment for obse-vations. With these observations before it, the Commis- 
sion then exemined the substance of the claims made by the Allied 
Governmente and finally, in a judicial capacity, pronounced upon the 
monetary loss represented by the damages in question. !® 


A table of the “Estimate of Claims submitted by the Allied and Associated 
Powers,” showing the amounts claimed under each category of damage in- 
cluded in the tresty, was compiled by the Commission, but owing to the 
different currencies in which they were stated, and the difficulties of fixing 
dates and the rates of exchange for computing the amount of the claims in 
gold marks, no totals were arzived at. The General Secretary of the Repara- 
tion Commission explains that “the total represented the comprehersive 
damage, and canrot be split into component elements representing the ap- 
proved cleims of dividual Powers. .. . It was not indeed contemplated 
by the Treaty that the Commission should find individual totals, and under 
the Treaty’s scheme there was no particular interest in such a procedure 
being adopted.” 1 

The hearings o7 the German Government before the Reparation Com- . 
miss.on were completed on April 12, 1921, and ten days later it sent a letter 
commenting on tLes2 hearings as fellows: 


The Germen Government fully recognizes that in the short time that 
remained bet-veen the presentation of the claims by the Allied Govern- 
ments, and th: time limit fixed by the Peace Treaty, the Reparation Com- 
mission has done its utmost to enable the German Government to verify 


16 Feport on the Work of the Reparation Commission from 1920 to 1922, by Andrew 
McFdyean, General Secretary. Reparation Commission. V. London, 1923, p. 25 

The table of claims is printed in the Report on the Work of the Reparation Commission, 
ibid., Appendix VII, «pposite page 190. 
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the data of the Allies and to prorzumc=uponthem. In view, however, of 
the insufficiency and tre unrelichii + of the data to be verified, and the 
shortness cf the time allowed fo: zoring to a decision, the German Gov- 
ernment cannot admit thatit has bx 1 given in this supremely important . 
question the just opportunity 32 |z heard to which “it was entitled 
under the terms of paragraph 2 oœ: Article 233 of the Treaty of Ver- 
sailles.’’® 


On April 27, 1921, the Reparatibu -mmission established Germany’s 
total indebtedness. in the amourt o? E:2,000,000,000 gold marks." The 
schedule of payments had been agresd upon by the Allied Governments 
meeting in London to cons-der the ¢ra>.2ms raised by Germany’s failure to 
make the payments required by Article 145 of the peace treaty pending the 
determination of the Allied claims TLi:=chedule of payments was adopted 
in substance by the Reparation Domm xion and notified to Germany on 
May 5, 1921.?° 

The indebtedness of Germany fixed br the Reparation Commission in the 
sum of 132,000,000,000 gold marks hzs ‘seen severely criticized,” and it has 
been estimated that under the sche haet of payments Germany would not 
have paid even the interest on the cebt iz 350 years.” Without attempting 
to defend the amount, attention is call2:!~o the following recommendations 
of the report of Messrs. Davis, Montzgu, «nd Loucheur, as the Special Com- 
mittee on Reparation Setilament, s-tauticed to the three heads of State at 


Paris, March 20, 1919: 


On a liberal basis, we estimet= tha; Germany might possibly pay from 
10 to 20 billion dollars over a p=riec ef 20 to 30 years. 

As nearly as we can judge from ze present estimates, the damage 
done by Germany for which she is lable under the strictest interpreta- 
tion of the exchange of notes betye23 President Wilson and the German 
Government, as modifizd by the A]: on November 4 and accepted by 
President Wilson, might amou=s b: approximately 25 billion dollars. 
It is felt that Germany shoulc, © postble, be forced to pay at least this 
amount, and that, if the demamds: .r2 confined to this interpretation, 
which the Germans have acceptad. the moral opinion of the world 


18 Quoted from the Report on the Work æ sbe =tzparation Commission, bid., p. 34. 

18 The General Secretary of the Reparazio= Co xmission, in the report heretofore quoted, 
in referring to the table of claims printed as Aprcndix VII of his report, says: “It would be 
idle to pretend that a consideration of it in isoa.. <= would greatly assist the reader to re- 
construct for himself the process by whick tk2t=t= of 132 milliards was arrived at. As has 
been explained, the procedure followed by t C> -mission was such that it was not possible 
to say which of the items figuring in the claims ere submitted to reduction and in what 
degree.” (Page 36.) 

20 Report on Work of the Reparation Con_miss ca, ibid., p. 23. 

21 See address by Mr. Owen D., Young, che-ura- =f the committee of experts that drafted 
the Young Plan, delivered at San Francis2c, Marsa 24, 1930, and printed in the New York 


Times, March 25th. 
2 Bulletin of International News, Aug. 1, 195. (Information Service on International 


Affairs, London.) 
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would force Germeny to pay this amount if hes can do so, no matter how 


`- many years is may take to do so. |.. 
We therefcre recommend taat a demand be nade upon Germany to 
pay.a capitalsum of 30 billion dollars, one-half of which shall be paid in 
dollars or stealing or gold marks at the standard of weight and-fineness at 


the beginning of the ` war, and that the other half should be payable i in ~ 


German currency.” 


The amount reccmmended in this ee was the same as “The original 
estimate of $30,80C,000,000 whizh Messrs. Davis, Strauss and Larnont 
unanimously arrived at several weeks ago,” which “is still, in their judg- 
ment, the most reasonable basis.” * It will thus be seen that.the sum of 
$33, 200,000,000 fxed by the Repsration Commission was only ten per cent. 


in excess of the scm recommendec by the American economic experts ai the- 
Peace Conference. The failure of Germany to meet the requirements of this © 


schedule, althouga temporarily modified in her favor by'a number of inter-, 


vening decisions 2f the Reparaticn Commission; and her eventual demand 
for a moratorium. led to the occupation of the Ruir early in 1924. The in- 
flation resorted tc by Germany’to finance the passive resistance of the Ruhr 
population resulted in the final collapse of her currency and brought about 
` the appointment of the Dawes Committee to “consider the means of ha: 
. lancing the budget and the meastres to be taken +0 stabilize the currency” 
of Germany.” 

The report of she Dawes Committee was signad on April 9, 1924. Its 
recommendations were accepted et a conference at London in August, 1924, 
and it went into eect on September 1, 1924.2. Germany was not represented 
on the Dawes Committee, but her representatives participated in the London 
‘conference which put the plan insc effect. Mr. Ramsey MacDonald, then 
Premier of-Great Britain and president of the Lendon conference, referred 
to the London ag-eement “‘as the first Peace Treaty, because we sign it with a 
feeling that we have turned our backs on the terrible years of war and war 
mertality.’’2” But the members of the Dawes Committee understood that 
their recommend.:tions were of a temporary character to be accepted against 
the coming of a Setter day in Ecropean international relationships. when a 
final and comprénensive settlement might be reached. Thus they state in 


eS 


their report: “Wa have been concerned with the technical, and not the polit- . ` 


ical aspects of tae problem presented to us. We have recognized indeed 
that. political considerations nec2ssarily set certain limits within which a 


33 Report. reproduced as Document 54 in Baker, op. cit., Vol. ITI, p. 376. 

% Paragraph 5 of Schedule C attached to the Reparation memorandum of Messrs. Davis, 
Straass and Lamon-, submitted to Col. House March 24, 1919. Reproduced in Baker, 
op. čt., Vol. ITI, p. 294. 

3s See article “Th- Dawes Report om German Reparation Payments,” this Jounwat, 
Vol. 18 (1924), p. 42. 

3 Thid. i 

*7 London Times, Aug. 18, 1924, p. 16. 


- B48 THE (AMERICAN COURNEL OF INTERNATIONAL LAW, 


‘ -gohition must be found if iè is to Le-ve any chance of acceptance ;” and they 
” finally point out “that while our ‘sler Jas not,a3 it could not: properly, at- 
‘tempt a solution of the whole repesz œ problem, it foreshadows a settle- 
ment extending in its application for a zi fficient time to restore confidence, ` 
and at the sama time is-so framed az te Facilitate a final and comprehensive 
: agreement as to all the problems of rey=eration and connected questions as 
soon as circumstances make this posibi ”2 

The Dawes Plan was silent on the macs important item of the reparation 
problem, namely, the amount of Gerrany’s liability. . Notwithstanding 
Premier MacDonald’s reference to the Londoh agreement. putting | the plan 
into effect as “the first really negotiatec agreement since the war? ‘because 

“it was not the result of an uliimaium, "the fact is that two days before the. 
Dawes Committee.met the French For izn Office issued a communiqué in 
- which it was declared that ‘France wil rot accept that a committee of-ex- 
perts make any changes in the amount > she debt as fixed May 1, 1921, and 
. will give its consent to no reduction whaz oever in the amount of the obliga- 
tions of Germany as determined by th: Reparation Commission in May, ` 
1921. 2 

-The Dawes Committee necordingty ecrfined its, soran on. the 
_ amount of reparation to a series of grad_eced annuities, computed according 
“to Germany’ s supposed capacity te pay. aand running for an indefinite period 
- of time. The experts indicated -he syacces. of revenue from which these 
“payments should be made, and se: up machinery. in Germany under the 
supervision of foreigners to assure th= e212ction of the pledged revenues and 
provide for their payment to the crecizc governments. ` In efféct, Germany 
‘has, for the five years of the Dawes Plax. béen ir the hands of an interna- 
tional receivership. The substitużiza at -he New Plan for the Dawes Plan 
` will mark the end of the receivership. 
There seems to be no doubt that th= L's*7es Plan accomplished the purpose 
_ for which it was intended. Mr: S. Parxs- Gilbert, the American appointed 
:. by the Reparation Commission as Age=t General for Reparation Payments, . 

in his first report, dated Nevember &0, B25, said: 


The adoption of the Exper-s’ Pha by agreement between Germany 
and the Allied Powers represantes a decision in favor of the rational 
settlement of the reparations ercklert, and an election at. the same time 

` in favor of the peaceful reconstruc~ba of Europe. . 
From the point of view of Gezraa._reconstruction, it is ‘already clear 
-that the Plan marked the det ferminrg point in the recovery from the 
disorder and disorganization oi the nflation, and that developments, 
since its adoption are to be estimet=<] in terms of the part they have 
played in the readjustment tc s:2Hs conditions and the restoration of 
the German economy to & producte state. .... 
The Plan has realized during b= icst-year its two essential prelimi- 


28 Reparation Commission, XIV. Office! D-cuments. The Experts’ Plan for Repara- 
tion Payments. pp. 10 and 39. ` = Ler con Times, Oct. 29,.1923, p. 12. © -> 
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nary objects, that is to say, a balanced budget and a stable. currency. 
Without tkese it was impossible to look forward to the recovary of 
German business and industry. . 

From the point of view of reparation payments, the Plan has brought 
-order into the management of the problem, and assured the deter- 
mination ky actual experience of the reparations that can safely be 
paid and tcansferred. Under it, payments and deliveries are moving 
(ete. to the creditor Powers, and in accordance with expectation. 

age 102 . 


In reviewing t= record of what had been accomplished during four years of 
the operation ci the plan, Mr. Gilbert in his annual report dated Desember 
22, 1928, statel: “Fundamentally, confidence has been restored, ard Ger- 
many has been reastablished as a going concern on a relatively high level of 
economic activ.ty. From the very outset, moreover, the Plan has realized 
its primary obẸct, by securing the expected reparation payments and trans- 
fers to the crecitor Powers.” (Page 166.) 

The intimations contained in the illuminating reports of the Agent General 
for Reparation Payments seem tc have given the impetus to the initiation of 
the steps that have led to the present settlement of the problem. In con- 
eluding his third annual report, dated December 10, 1927, Mr. Parker said: 


As time goes on, and practical experience accumulates, it becomes 
always cEarer that neither the reparation problem, nor the other 
problems depending upon it, will be finally solved until Germany has 
been given a definite task to perform on her own responsibility, with- 
out foreign supervision and without transfer protection. This, I 
believe, ic the principal lesson to be drawn from the past three years, 
and it shculd be constant t-y in the minds of all concerned as the execu- 
tion of tk= Plan continues to unfold. (Page 172.) 


Six months later, in his interim report dated June 7, 1928, Mr. Gilbert 
reiterated: 


But th= success of the Plan should not obscure its true nature. The 
Experts shemselves did aot recommend the Plan as an end in itself 
but rather as the means z0 meet an urgent problem and to aczomplish 
practical results. They aimed primarily to provide for the recovery 
of Germeny’s reparation debt to the Allies, and more broadly to provide 

‘for the reconstructicn of Sermany, not marely as the means of securing 
the payment of reparation but also as “part of the larger problem of the 
reconstruction. of Europe.” I believe, as indicated in the conclusions 
to my la3t report, that from both standpcints the fundamental problem 
which r:mains is the final determination of Germany’s reparation 
liabilitie:, and that it will be in the best interests of the creditor Powers 
and of Germany alike to reach a final settlement by mutual agreement 
‘as sooz,” to use the concluding words of the Experts, “as circum- 
stances make this possible.” (Page 108.) 


At Geneve, on September 16, 1928, the representative of Germany, Bel- 


gium, France, Great Britain, Italy, and Japan agreed on the necessity for a 
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complete and final settlement of the +e ton of reparations and of the con- 
stitution for this purpose of a commitczc «f financial experts nominated by 
the six governments.” On Decemker 22 1928, the terms of reference to the 
committee were ennounced as follows 


The Belgian, British, French, Genen, Italian and Japanese Govern- 
ments, in pursuance of the dedsinn r-ached at Geneva on September 
16, 1928, whereby it was agreed to = up a committee of independent 
financial experts, hereby entrus3 D tne Committee the task of drawing 
up proposals for a complete end fnal settlement of the reparation 
problem. These propose:s shall :welice a settlement of the obligations 
resulting from the existing treati= 2n1 agreements between Germany 
and the creditor Powers. The cman ttee shall address its report to 
the governments which took pert in the Geneva decision and also to 
the Reparaticn Commission.* 


The committee was constituted with tve experts of the six nationalities 
mentioned in the terms of reference, ard tye American experts appointed by 
the German Government and the Rezsrawon Commission acting jointly. 
Each expert appointed an alternate. “ue irst regular meeting of the com- 

2%// mittee was held in Paris on February 1_, ®.:0, and after holding continuous 
sessions over a period of seventeen weeks “he committee submitted its re- 
port on June 7, 1929. The text of the r:par is printed in the Supplement to 
this JOURNAL, page 81. Its provisions wil be commented on ir: the next 
issue of the JOURNAL. 

GEORGE A. Finca. 


THE CONCILIATORY POWERS OF THS W22ID COURT: THE CASE CF THE 
FREE ZONES OF CE>2=: SAVOY 


In the order handed down on August 1z, 1£29, by the Permanent Court of 
International Justice in the dispute betvs1 France and Switzerland con- 
cerning the Free Zones of Upper Savor erd the District of Gex (Series A, 
No. 22) occurs the following notable parignaph as part of the considerations 
upon which the order is grounded: 


Whereas the judicial settlement ef international disputes, with a 
view to which the Court has beer. eztadished, is simply an alternative 
to the direct and friendly settlem=nt +f such disputes between the 
parties; as consequently it is for tze Court to facilitate so far as is 
compatible with its Statute, such dizez ind friendly settlement. 


The question whether the court has jur‘sd_c-ion under the statute to settle 
disputes by conciliatory procedure, eith=r 2s 2fficio or by agreement of the 
parties, is of great importance. France ex Switzerland, after protracted 


3 Final Act of the Hague Conference, Jan. 27, 19-0. British Parliamentary: Papers, 
Mise. No. 4 (1980), Cmd. 3484, p. 14. 
3 Report of the Committee of Experts, Supplerem o this JOURNAL, p. 81. 
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negotiations, were unable to agree upon the interpretation of Article 485, 
paragraph 2, of ths Treaty o? Versailles, relating co the abrogation of the 
treaties of 1815 anc supplementary acts neutralizing the Free Zones of Upper 
Savoy and the Ges District. France contended that the agreement with 
Switzerland entered into before the Treaty of Versailles gave the effecs of 
abrogating the sys-em established at the Congress of Vienna and permitted 
France to adjust her customs line in this region in conformity with the politi- 
cal frontier. Switzerland, on the other hand, contended that as betwoen 
hersek and France Article 435, paregraph 2, with its annexes, was not in- 
tended to lead necassarily to the abrogation of the old system, but simply 
that the parties mizht abrogate it by mutual consert. It is true that para- 
graph 1 speaks of he agreement reached between.the two parties as being 
one for the abrogazion of the old stipulations; but in paragraph 2 the old 
systern is spoken of only as “no longer consistent with present conditions end 
that it is for France and Switzerland to come to an agreement together with a 
view to settling between themselves the status of these territories under such 
conditions as shall >e considered suitable by both countries.” 

Switzerland is nct a party to the Treaty of Versailles and refused to ac- 
quiesce in its provisions as thus interpreted. The parties therefore sub- 
mitted the dispute to the court by special agreement under which (1) the 
court is to determim= whether the old system was abrogated by the Treaty of 
Versailles, having regard to all relevant facts anterior to the treaty; (2) as 
soon as it has conclided its deliberation on this question, and before render- 
ing any judgment, the court is to “accord the two parties a reasonable time 
to settle between themselves the new régime to be applied in those districts, 
under such conditicns as they may ccnsider expedient” ; (3) failing the con- 
clusion and ratifica-ion of a convention between the two parties, the court 
shall pronounce in £ single judgment its decision upon the question of abro- 
gation, and also sertle the status of the territories for a period to be fixed 
by the court. 

It will be seen, tharefore, that the parties thus requested the court to give 
an interlocutory dezision closely resembling an advisory opinion; then to 
initiate conciliatory procedure tc permit of a voluntary agreement between 
the parties; and finslly, failing a compromise, to adjust the controversy >y 
itself fixing the statts as well as the period during which the conditions shall 
continue. The court decided that the clauses of the Treaty of Versailles 
were intended only =o leave the settlement of the status of the territories to 
France and Switzer.and, excluding the intervention of any other Powers, 
though they may heve been parties to the Treaty cf Vienna or subsequent 
acts; taat Switzerland not being a party to the Treaty of Versailles, was 
bound by it only to the extent to which she had acquiesced; and the court 
fixed a period endirg May 1, 1930, within which the parties are to settle 
between themselves the new régime to be applied. 

We are not concerned here with the merits of the cantroversy but with the 
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extent of. the jurisdiction which the e:t conceives. itself. to. have in pro- 
-moting conciliation under a voluntary =zreement. Fortunately, the court 
` refused to.agree to communicate tke “eult of its deliberations as requested 
. by the parties, in advance cf a decisu. Article 54, paragraph 3, of the 
statute requires that “the deliberatin-: of the Court shall take -place in 
private and remain secret.” Any uw cial communication of the results 
of its deliberation is prohibited unde- tArticle 58. Even Article 32 of the 
rules, permitting the parties tc proros=ariations in procedure for a particu- 
lar case, subject to adoption by the ectr-, could not override the mandatory ` 
provisions of the statute. ‘ne course of proceeding requested by France 
` and Switzerland was not necessary ~c any function of -conciliation which 
the court might possess. Indeed, tz .xdicate in advance the result of its 
deliberations upon only a portion of -+s issues, besides being undignified, 
might easily lead to bargaining rather an to a composition of differences 
with an approach to justice. Tke ccurt very wisely refused to comply 
-with the térms of submission, Loldimg -hem to be in contravention of the 
statute. It did, however, take upcr itself a function of conciliation in 
entering its interlocutory order by yir=h the parties are accorded a period 
. expiring May 1, 1930, to reach an agy-:ment upon the new régime. 

The question whether the court ki: power. under its fundamental law 
‘thus to facilitate “direct and jricenck settlement” is open to argument. 
It does not seem. to be. the kind of orca contemplated by Article 48 of the 
statute. If an interpretaticr without judgmert is in essence an advisory 
opinion, the request should have proceed from the Council or the Assembly 
of the League of Nations, under Art.ce 14 of the Covenant and Article 72 
of the Rules of Court. Judges Nvkc-n and Negulesco and Judge ad hoc 
Dreyfus do not agree with tae reascr-ng of the court though they concur 
in the order. But Judge Pessoe rema-!s that as a judgment is ruled out by ` 
the agreement of submission and ar »<visory opinion had not been asked 
for by the Ccuncil or the Assem bl, 322 court should have refused to enter- 
. tain the case. The court isself seen . zo have sensed some irregularity be- 
catse it points out that “special agre=—2nts whereby international disputes 
are submitted to the court shouid Fe-ceforth [italics ours] be formulated 
with due regard to the forms in wii- the court is to express its opinion 
according to the precise terms of ta= constitutional provisions governing 
its activities.” 

as the purpose of the court is ta serde international disputes, though by 
jucicial means, it may be found thet Lhe court is at present too restricted 
in the control over its own procedure, <specially in the matter of facilitating 
agreement between the perties. Tl=re would seem to be no sufficient 
reason why the court should be lim ed, as it is under Article 48 of the 
statute, to make orders only “for the conduct of the case.” In the Mavrom- 
- metis case (Judgment No. 11) tke 3.art interpreted its powers strictly in 
regard to the execution of a reacart=tion agreement between ¿he parties, 
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-ordéted ‘by its. udgment in a prior submission. -` It:has indicated -in. the 


- -present case thas the order entered for voluntary adjustment is.to be deemed 


` exceptional. It would seem: necessary and -prorer, however, for the, court 
to have such pcwer as part of its function of determining-disputes under | 

` voluntary subm-ssions. Such power would not extend its jurisdiction. It 

- would serve to Jevelop its usefulness as.a court-of conciliation where the 
conciliatory process is needed. to supplement the determination of justiciable 
issues. ` j m Ge Antes K. Kvan. 


' REVISING THE STATUTE OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


‘The committee of jurists which framed the Statute of the Permanent 
` Court of International Justice in 1920 of necessity.trod many new paths. 
The Permanent Dourt of Arbitration, the still-born-Court of Arbitral Justice 
- and the short-lived Central American Court of Justice afforded some prece- 
- dents but failed zò meet all the problems.’ The practical success of the plan 
evolved by the ezperts is a lasting testimonial to their wisdom and ingenuity. 
- It would, however, be very surprising if years of cperation did not-reveal the 
possibility of imsroving some details: Tho realization of this seems to have 
7 animated the ASembly’s resolution of September 20, 1928, which: suggested 
‘to’ the Council tke desirability of examining the Statute with a view to amend- 
ing it in so far ss experience demonstrated the desirability of amendments. 
- The election of an entire new bench in September, 1930, indicated that the 
`- time was appropriate. ‘Ther2 was no thovght of radical change or.of total 
` revision. It mizht have been a wiser procedure to let the court itself take 
the initiative in this matter, but national precedents do not -indicat that 
~ such privilege has commonly been accorded to the judiciary. - ze 
_ Pursuant to she Assembly’s resolution; the Council appointed a com- 
mittee of expers composed of MM. Scialoja (Chairman), van Eysinga, 
: Fromageot, Gaus, Sir Cecil Hurst, Ito, Pilotti, Politis, Raestad, Elihu Root, 
- Rundstein and Urrutia. The committee was assisted by M. Osusky, Chair- 
` man of the Sup2rvisory Commission, and by Judges Anzilotti and Huber, 
` President and Vice President-of the court. The- Registrar of the court, M. 
i Hammarskjöld, was also present and rendered valuable assistance. The 
committee met -n Geneva on March 11, 1929; its consideration of the prob- 
_ lem of the accession of the United States has already been editorially- con- 
- sidered in this JournaL:'. The report of the committee was submitted to 
` the Council anc approved: by it on June 12, 1929. It was discussed -and 
‘slightly revised Fy a Conference of the Signatory States which met in Geneva 
in September. Finally, the report of the Bignatory States was le T 
z See the writer’ E comment, this Journ. ‘AL, Vol. 22, p. 353. 


LOY anuary, 1930 (“ol. 24), p. 105. See also the recent Pblication No. 44 of the Depart- 
“ment of State, entiled' “The Unid; States and she ‘Permanent Court of International 


- Justice” - 
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the Assembly and a protocol opened 4 “cr signature on September 14. Up to 
March 14, 1930, fifty-two. states ‘hei 32ned and seven had ratified’ this 
protocol accepting the revision. The szmature of the United: States was 
affixed on December 9, 1929. 

The proposed changes may be placed = four groups: those’ eoa to 
maintein the high character of the perszxmel of the court; those’ designed to 
improre the functioning of the court as a vody; those dealing with advisory 


‘opinions; and sundry amendments. 


As a first step in regard to the :ndiv-ccal judges, new qualifications are 
suggested for candidates for election; hey should have “practical experience 


in international law” and be “at leas akiz to:read both of the! ‘official lan- 


guages of the court and.to speak one cf trem.” The Committee of Experts 
proposed that the Secretary-General sho Td request the national groups to 
satisfy themselves that candidates h=7e these qualifications, but the Con- 
ference and Assembly toned this dowm zo that the Secretary-General i is 
merely to draw their attention to the desirability of these attributes. The 
original proposal to modify Article 2 cf tà- Statute thus failed of ‘acceptance. 


‘Articles 16 and 17 of the original Statute _mit slightly the outside activities 


of judges during their tenure of offize. frbidding the holding; of political 
office cr acting as advocate in inte-naticrs] cases. The Tevision would ex- 
clude ‘‘any other occupation of a peof2-cional nature.” A judge on the 
court could therefore not continue privsze legal practice, serving as a pro- 
fessor, nor even as a director of a corx—ation. These- requirements are 
necessery concomitants of the propoze? -evision of Article 23,,which pro- 
vides that the “Court shall remain perma=antly in session ent during the 
judicial vacations” and that the judges 34211 be bound “to hold: themselves: 
permanently at the disposal of tke Cort.” To assure. judges from the 
Americas, Asia, and other distent places, an opportunity to visit their homes, 
they are to be granted an extra six mc-ttcs’ leave every three years, which | 
would amount to a year and a half ouz gf e nine years’ term, in-addition to ` 


- the regular annual vacations. This :crstant availability of the regular 


judges would make it unnecessary ‘to have deputy judges, and this class of 
judges is to be eliminated. Hereafter, t-2refore, the court would consist 
only of fifteen regular judges. 

` The need for permanent functioring cf he court is dented ‘by the fact 
that in the period covered by its firs: se-=h ordinary sessions, it held nine 
extraordinary sessions. Such a volume =f business had not been antici- ` 
pated when the Statute was framed in 1953. Although it cannot be denied 
that the new scheme would work some her-ship to non-European’ ‘Judges, the 
new significance thus attributed to the tt 2 “Permanent Court” ‘is pregnant 
with great advantages to the cause o? international justice. For men of 
outstanding ability, private activities sze always more remunerative than 
public service, but a slight increase in sakcies i is designed to make more pos- 
sible the personal sacrifice involved. 
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To prevent tke court from becoming cumbersome with its new bench of 
fifteen judges, a scheme of rctation is provided. It was elaborated by Mr. 
Root on the basis of the experienze of the courts of New York State, but only 
trial can establich whether this scheme will operate successfully in an inter- 
national court wherein the respective nationalities of judges and of parties 
litigant are not -nconsequential iastors. 

The Statute now contains no reference to the advisory functions of the 
court, which are provided for in Article 14 of the Covenant. The court has 
cared for the deiciency in its rules of procedure, but it seemed proper to put 
the essential elements of these rules into statutory form. The incidental 
edvantage of such a step wizh regard to the accession of the United States 
was alsc in mind. It is proposed to add to the Statute a new chapter of four 
articles on advory opinions. These articles reproduce substantially Arti- 
cles 72, 73 and 74 of the rules as revised in 1926, and are numbered 65, 66 and 
67 of the Statute. The fourth article—Number 68—as originally drafted by 
the Committee of Experts reads: 


In the exercise of its advisory functions the Court shall apply Arts. 65, 
66 and 67. It shall further be guided by the provisions of the preceding 
chapters o` this Statute to the extent to which it recognizes them to be 
applicable. ` 


As amended by the Conference of Signatory States and approved by the 
Assembly, this article reads: 


In the exercise of its advisory functions, the Court shall further be 
guided by the provisions of the Statute which apply-in contentious cases 
to the extent to which it recognizes them +o be applicable. 


In some querters, considerable importance has been attached to this re- 
drafting. It is said that the intent was to make paragraph one of Article 36 
applicable to advisory opinions. This paragraph of Article 36 states: “The 
jurisdiction of she Court comprises all cases which the parties refer to it and all 
matters proviced for in treaties and conventions in force.” In the so-called 
Eastern Carel case, the court gave its opinior that even with respect to re- 
quests for adv-sory opinions, relating to existing disputes, the consent of the 
disputant states was necessary. The court indicated that members of the 
League of Na-ions had yielded that consent in advance by accepzing the 
Covenant, bu~ non-member states would need to yield an ad hoc consent. 
Ii is now argued that the new Article 68 would give statutory forc2 to this 
jurisprudence, assuring the cotrt’s Jurisdiction to render an advisory opinion 
in a contenticus case, only if the parties to the dispute ‘‘refer” ib to the 
court, that is. if they consent. This is a sound interpretation of the new 
Article 68. The new drafting may make the interpretation clearer, but the 
original text would certainly Lave led to the same conclusion since “the pre- 
ceding chapte’s of the statute” refer only to “contentious cases,” That the 
new text mer-ly clarified but did not alter the original text, was made clear 
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by Sir Cecil Hurst, who said in the ccafee nce that he proposed the amend- 
ment to allay the anxieties reported ~> kam by an “enthusiastic gentleman 
from across the Atlantic.” 

Other suggested amendments inclue a for the resignation of a 
judge and the filing of occasional vacınd::; improvement of the procedure ' 
in the special chambers of the court; Peon of the contribution of states l 
in special circumstances; and several chasses in drafting. 

The procedure suggested for bringing intz effect the proposed amendments 
presents unusual and interesting featzres -As already stated, a protocol, 
embodying in an annex the amendme=ts. was opened for signature. Usu- 
ally this protocol would have to be mtit=4 by all parties to the original 
protocol of December 16, 1920. The zew =rotocol does indeed »rovide for 
ratification, but it is further provided the1 -t shall come into force on Sep- 
tember 1, 1930, “provided that the Coum:1 of the League of Nations has - 
satisfied itself that those members of tk3 L: :gue of Nations and states men- 
tioned in the Annex to the Covenart whi- have ratified the Protocol of 
December 16, 1920, and whose ratificatien cf -he present Protocol has not been 
received by that date, have no objectior fo the coming into ferce of the 
amendments to the Statute of the Coc: vich are annexed to the present 
Protocol.” For this purpose, the United =-ates “shall be in the same posi- 
tion as a state which has ratified the >r-toz! of December 16, 1920.” This 
provision seems to contemplate the possbii.r ofa tacit acceptance. Clearly 
the protocol of December 16, 1920 can be modified only by the unanimous 
agreement of the parties thereto. Sup ose ‘he Foreign Offices of States X 
and Y assure the Council of the League befe next September 1, that they 
favor the adoption of the amendments 51+ “hat their Parliaments have not 
yet acted on the matter, and assume zhat ¿L other parties ratify before that 
date. But ‘assume further that the Corstist_tions of States X and Y require 
parliamentary approval of all treaties. If nose Parliaments subsequently 
refuse consent to the ratification of the zew zrotocol, it can not be said that 
States X and.Y are bound and, thersfere, -hè new protocol will not be in 
effect. 

Though the proposed amendments seem 2 zhly desirable, it unfortunately 
-seems doubtful whether all the states irvclved will take action to ratify 
through their proper constituticnal char—els 22fore September 1 of this year. 
Their failure to do so would probably sost=one this desirable revision for 
nine years, since the new requirements piace? on the judges could not prop 
erly be imposed in the midst of their terms. Nevertheless, the amend- 
ments dealing with advisory opinions ccukd Łe =: dopted at any time, and if the 
entire project fails of adoption, a new preto2!| should be drawn up adopting 
this and some of the other propcsed amerine ats which would not be subject 
to the objection just noted. 
Purr C. Jessup. 
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THE INFLUEDCE OF MENTAL REACTIONS ON THE DEVELOPMENT OF 
INTERNATIONAL LAW 


What effect do particular manifestations of State conduct have upor. the 
minds of the peoples of other States and upon policies attributable to zheir 
mental reactions? Such an inquiry might well be made with respect to the 
following situatioas: 


(1) Comprlling a State to cede territory and to register the transac- 
tion in a treaty of which the validity is nos to be challenged or: the 
ground -of compulsion. 

(2) The sending of armed forces into foreign adjacent territory for a 
protracted scjourn on grounds of self-defense. 

(3) The attack without warning by a belligerent warship of an enemy 
merchant vessel known to be unarmed and laden with neutral persons 
and property. 

(4) The dastruction or diversion by a belligerent of an enemy owned 
cable connecting territory of a co-belligerent with neutral territory. 

(5) The patrolling by belligerent warships of the waters on the high 
seas adjacens to the terrisorial waters of a neutral State. 

(6) Habitaal failure of a State to offer adequate local remedies as 
against itseli for the benefit of aliens subjected to internationally illegal 
treatment at its hands. 

(7) The penalizing by a State of a former national for going abroad 
and acquirirg, without its consent and in disobedience to its command, 
the national-ty of a foreign State in pursuance of its naturalization laws. 

(8) The Larsh or reactionary treatment of nationals, canang their 

- emigration +0 foreign territory where they become a public chargs. 

(9) Unwilingness to care for indigent or infirm aliens lawfully resident - 
in the country within which they live. 

(10) Ocevpational discriminations against aliens permitted by treaty 
to enter anc remain within the territory of the country where they live. 

(11) The exclusion, by statutory enactment, of alien peoples deemed 
ineligible fo“ naturalization. 

(12) Retention of the classiiication of diplomatic agents laid down in 
1815 and 1318, and the withholding of the ambassadorial grade from 
particular groups of States. 

(13) Thewithholding of full privileges of independent statehood from 
countries resognized as new members of the international society. 


Such activities, typical of those which take place in a variety of fields, per- 
tain to differing aspects of State life, are themselves attributable to widely 
differing causes, and produce emotions which vary greatly in intensity and 
kind. Number- (1) to (5) refer to manifastations of sheer power or force, 
applied for the most part in seasons of war. Nurabers (6) to (11) concern the 
relation of the State to the individual—usually an alien. Numbers (11) to 
(13), and also Number (7), pertain to conduct impressed with a political 
character. Number (9) is typical of what may be productive of stigat and 
perhaps inconsequential reactions abroad. Number (6) refers to conduct 
respecting whica international law, according tc American opinion, opposes 
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no obstacle, regarding the State action +3 a domestic matter. The correct 
answer to the query put 307e, in ~2spe+t to any of these activities, in any 
quarter, may nct be unasceriainable Ii i; is within reach, it should be had, 
for the light which it sheds may bə of wost public concern. 

Sound estimates of the probable eozs=quences of accurately anticipated 
foreign reactions to particular act3 are 1 ver unheeded; and they may: be- 
come a definite deterrent cf those acts. Such anticipatory tests are habit-. 
ually applied by foreign offices and uti_ed as warnings. A very few years 
ago the Government of the United States crged that of a maritime State en- ~ 
gaged in suppressing a serious insn=7eccica, not to mine the approaches to 
certain of its ports, because of the ecaviction that the destruction of any 
American vessel through the egency sf a1 7 mine there planted would repro- 
duce a reaction in the United States simi to that caused by the destruction 
of the Maine in Havana harbor, Februar 15, 1898, and would, accordingly, 
greatly jeopardize the maintenance cf friacdly relations. 

The convention of January 11, 1909, 2+rcerning the boundary waters be- 
tween the United States ard Canada, .3 also illustrative. Both parties 
realized that neither could afford tc axet its full rights in the face of the 
other by unrestricted use or <iversion ci kn iundary waters within its own do- 
main. Certainty on both sides of the Lre that such action would produce 
adverse reactions easily to be transmite -nto conduct of lamentable conse- 
quences was the reason for the coav=ntkm, which has eed served a 
highly useful purpose. 

The ability of foreign offices to ferate_ -eactions on PEE policies 
is doubtless greater than herztofore; end -zere is no lack of zeal on the part 
of diplomats to endeavor to master the ar Nevertheless, mistakes are not 
infrequently made; and the consequence of some of them within recent 
years have, from every point of view, pred to be disastrous. This cir- 
cumstance raises the inquiry whether +becte might not be available to a 
foreign office some scientific rather tha: political agency, expert in the 
measuring and appraising o? foreign &ta-= reactions in any quarter, and 
competent in a practical wey to minimize: the danger of incorrect govern- 
mental anticipations. 

How does the international society corzern itself with these reactions? 
That society seemingly manifests an int=r-35 in the conduct of any member 
which arouses in any other a sense of outzess, or injustice, or begets a desire 
for revenge, or is for any reascn provozatiy : of ill-will. In theory, the extent 
of that interest ought possibly to be mes=zw=Œd according to whether the con- 
duct productive cf such a reaction is or is aot to be deemed internationally 
illegal; and it might be conterded that tha’ society should evince no interest 
in the fact that one member smarts urde- the stern treatment applied by 
another which the law of nations does nct poscribe. This argument implies 
that there can be no general interest unl2= the reaction is reasonable, and‘ 
that the test of reasonableness is invaria- xen in what the law of nations is 
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believed at the time-to ordain. The international society has not, however, 
acted in this way. It shows its concern ‘in the recurrent sinister reactions of. 
even an unruly m2mber howsoever brought about, and with the forms of con- 
duct:known to be certainly productive of them. Roughly speaking, it takes. 
cognizance of any conduct serving to arouse in one or more of its members 
reactions indicative of a sense of o-trage, or a desire for revenge, or profound 
ill-will. When steh reactions are widespread and acute and persistent, they 
serve to create doubt whether the law which tolerates the conduct which 
produces them makes adequate response to the needs of the international 
society ; and they themselves become the source of a constant stream of fresh 
amendatory suggestions for the improvement of that law and for incorpora- . 
tion into it. In s word, external mental reactions to State conduct serve to 
bring about a remolding or refashioning of the standards by referenee to 
which international law finds itsel? unceasingly adjusted to the requirements 


_ of the time. It is not suggested tat these reactions suffice in themselves to 


change the law. - They do, however, set in operaticn forces which may result 
in changes, and which will surely do so if their influence is sufficiently wide- 
spread and prolorged. 

It may, therefo-e, become impo-tant for a State to learn what is the direc- 
tion and strength of the tide of general opinion on a particular rule of conduct 
or matter of polizy, regardless of its acknowledged propriety. That tide 
may be incoming. manifesting a broad sweep of increasing approval, or it 
may be outgoing, slowly yet perceptibly welding together a common sense of 
disapproval of aczs which a State tenaciously asserts the right to commit. © 
Or the tide may be about toturn. Whatever be its direction, the facts are of 
public concern. If they canbe ascertained and statesmen thereby enabled 
to see beyond the horizon, the nature of the develcpment of the law may: be 
anticipated, and tae very trend of that development be furthered or retarded. 
Thus it is that sc:entific examinatica of foreign mental reactions to. any ac- 
tivity of State life may be expected to bear much fruit, for it commands a 
vision not elsewhere to be had. It is.capable of revealing what general 
opinion may demand that the law cf nations require or denounce, and of so 
enabling the international society to avoid devious paths, and in the shortest 
time to lay straigat its course for we advancement of justice. 


CHARLES CHENEY HYDE. 


i 


THE ACCESS OF INDIVIDUALS TO INTERNATIONAL COURTS 


In recent years there has been a growing demznd by certain jurists and 
publicists that aliəns be given by international treaty the privilege of suing 
States before an -nternational court.’ Two members of the Committee of 
Jurists -which framed the Statute of the Permanent Court of International 
Justice.in 1920 wished to‘confer sich jurisdiction on the Permanent Court. 
The demand sprirgs from a feeling that justice is now often unobtainable by 
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the alien i in national il court, that the prc@sses of diplomac are too pol iça 






‘solid basis for dissatisfaction i in cariair especta with Ths operation ‘of ‘the 
_ present system ofi insuring justice to liers, the demand for reform: has some- 
‘times been justified on such doubtful gr=acnds and has been so far-reaching in 
scope that the whole proposed i is in CATET of complete defeat: _To call: at- 
ceptions, is the: purpose of she present: nditorial. 
It is asserted by some of the propane. of the reform that nuitional courts 
are frequently biase ‘against aliers, tat a contract between an alien‘and a 
government is international in charare, that a tort committed upon’ an 





alien is in no different ease, that an intemational claim:advanced ‘on behalf of . 


a national is in ‘effect a private claim, tasi diplomatic interposition operates 
| unjustly because of its dependence on political considerations, and inthe 
ease of ‘stateless persons operates not ct all. and that precedents are to be 
” founc in the abortive International Prue Court of 1907, in thë convéntion 


establishing thé Central American Crun xf Justice, and in the Mixed Courts | 


of Egypt. The demand goss'so far as to support the right of an alien to sue 


the State whenever le thinks he hes a jusifieble ground of complaint against 
the State. The international forum taas envisaged is a sort! of Court of 
Claims which is to pass upon the contro7ersy between the alien and the State 
either as a court of first insianice ar as £ 20u-t of appeals, “Or review on na~ 
- tionaÌ courts.! . 

When it is borne in: mind that “hb aay way of effecting this reform i is ‘to 
secure the assent of States by treaty, -t will be realized that the premises 
upon which the reform is justified azz nct celeulated to obtain ‘the assent of 
many States. How many States are l&cly to sign a: convention which pro- 
ceeds from the assumption that aliens mamos be certain of justice when they 
sue the State in its local courts, because “he local judges’ are apt to be biased 
against them? Indeed, in most civ-Hzec States the assumption in principle 
would hardly accord with the facts. MD-eorer, the demand in so unqualified 
„a form runs counter to the prevailing ~exdency of national legislation, as of 
international law, to require the slien sc submit to the local law and to the 
np local courts, if available and effeciive, aad to enable him to invoke interna- 
tional processes only i in the event of 'deval of justice, as tbat term is under- 

stooc in international law. 7 
Again, is there any justification fer tae stetement that a contract between 
the elién and a State is governed 3y ixternational law? Such à contract 
; ‘may, i in the event of a denial of fustic=, give rise to an international claim; 
` but on what ground can it be said tht such a contract is anything but a 
domestic contract. governed by local lazy‘ An international tribunal having 
2 See Jean Spiropoulos, L'individu en. drei aeernational, Paris,. 1928, w ‘et seg. ” and au- 


‘thorities cited-by hiim. =. a 
: £ 
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to interpret the contract will ordinerily use the local law as a referent, and to 
that extent the eal law, will under ordinary circumstances become the in- 
ternational law of the case. But this is far from the suggestion that local 
law is international law because ore of the parties:to-the contract is an alien, 
_ or that any breazh of local law (including the contract itself) is automazically 
_a Ereach of intermational law—a_though failure to afford redress might have 
thet result. Ner would such a tribunal ordinarily be justified in applying 
as a referent prixeiples or rules derived from sales law or international law 
incependently o` the local law. . 
_ Nor is it any different in the matter of, tort. When an alien comes t a 
country he is subject to the locallaw. If he, like a national, is injured by an 
offcer of the State, he must (apart from the State’s criminal prosecution) ` 
necessarily exha ist those remedies for curing the injury which the local Jaw 
„provides. Thismay be an action against the officer, as is usually the case in 
the United States and Great Britain, or an action against the State. as in 
-France.and Germany and many other countries. It is to be hoped thatthe . 
time is not far distant when all States will permit themselves freely to be 
. sued for injuriescommittec by tkeir.agents. But, in any event, this recourse 
of the alien is.a domestic claim, and international law is not concerned with 
it. There is no-international clairn or right of the alien’s State to interpose 
ora privilege of invoking an international forum, until the alien establishes a 
denial of justice either an absence of administrative or judicial remedy or an 
abuse of suc advantage. Until that time has arrived, 
thare 1s, Strictly speaking, no incernational esponsibility of the State or, in 
other words, nc-international claim. The suggestion that when ar alien 
alleges injury there is internaticnal responsibility, whereas when a neiional 
_ alleges injury taere is municipal responsibility, involves, it is respectfully 
submitted, a fundamental misconception of both municipal law and interna- 
tional law. 
- It has been dsemed axiomatic that a formal international claim advanced 
- by a State on behalf of its national is a public and not a private claim. ‘Ad- 
herence to this sheory has its advantages, although it need not beclo ad the 
. fact that this is often a matter of form only, that in practice the private in- 
_ dividual is the @sential prosecutor.and. beneficiary of the claim, and that his 
State, while haxing a public interest in all its citizens and in the preservation 
_of their rights egainst invasion abroad, actually appears in most cases in a 
representative character only. . 
If the proposal that foreigners gien claiming i injury by a State are to be 
privileged at ome to invoke, insiead of a domestic tribunal, an international 
| trbunal, were =o be put in effect, the result would be a sort of extraterri- 
toriality for aliens. . ‘The danger to a State’s domestic jurisdiction of sccept- 
. „ing aliens on such a condition would persuade some States to décline to ac- 
. cept them. I do not believe the. suggestion, therefore, encourages more 
` friendly or peazeful relations. The United States, for example, like most 
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countries, grants to aliens practical; am anrestricted right of suit in cón- 

- tract, and full rights of suit against aa officer in tort and, to a very ‘limited 
extent, even against the State in tort. I Lave not heard it suggested often 
that, even in time of crisis, the cour-s of zbe United States have exerted any 
national bias against aliens; and any pco30sal which begins from the as“ 
sumption that a State’s courts ara nos impartial toward aliens would prób- 
ably induce widespread rejection for ihe woole proposal. 

There remains, however, a fundamental objection to the present T 
namely, that the remedy of the comp ainirg alien today, after the vain ex- 
haustion of local remedies, when avail=ble, 5 through the diplomatic channel 

. only. This political recourse obviousL; zas great disadvantages.: The very 
fact that it is associated with politics n<icates one of its weaknesses. The 
success of the alien’s remedy often cererd: upon the particular nationality 
he may enjoy, the strength of his State, the weakness of the defendant State, 
the political relations between the -wo St.tes, the uncontrollable political 
disposition of his State to entertain his clam, and similar factors. The de- 
fendant State, if weak, has occasioraly tc submit to claims which are un- 
sound. As I have ventured to point cuz esewhere,? all three parties to the 
issue, the plaintiff State, the deferdzni Hate and the injured: clien, are 
varyingly subject to disadvantages tnde> asystem which gives the alien the . 
protection of diplomacy only. Th2 x=ten of diplomatic protection has 

. obvious weaknesses in the case of due nat onality and of no nationality. 

To cure the manifest defects of this =ysten, however, it seems injudicious 
to jump to the extreme conclusion of p-crozing to deprive the local courts of 
their primary jurisdiction, for it may }2+h.t the local court’s disposition of 
the case will show that the allegation fir: u-y is quite unfounded and that an 
international claim is quite unjustified. Indeed, if an international claim 
and corresponding State liability we-= immediately to arise whenever an 

alien complains, it would amount t> ın assertion that, whenever an alien 
claims to have been injured, though a1 investigation may actually demon- 
strate no wrongful act, the local jurisdicticn and control over the case become 
at once limited and restricted, and the Toreizn State has the privilege of tak- 
ing the case out of the hands of tke Ic-a. ce-urts and substituting its. own ex 
parte views of the rights of the foreizner ard cf the validity of the defenses 
of the alleged wrongdoer. This extr-ordihary privilege shall now be ex- 
tended to individuals, it is proposed It is doubtful whether: any inde- 
pendent State, however one may quélify or challenge the theory of sov- 
ereignty, would tolerate such a view o its egal relations to foreigners. 
Inasmuch as it is not possible to maak A my judgment, of international 
responsibility, under ordinary circumstance, until local remedies;have been 
exhausted, it seems equally inappropriste. both from 4 theoretical anda , 
practical point of view, to suggest resort to mternational courts until one can 


2 Annals of the American Academy of Polis] aac Social Science, July, 1929; Publication 
2235. 1 
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assert an intecnational responsibility. The two go together. In this 
limited resort, however, the proposal is much aided by the more general 
signature by States of the Optional Clause—Article 36—of the Statute of the 
Permanent Court of International Justice. This article would automatically 
make it possibls for two States signatories of the Optional Clause to invoke 
the court’s jurisdiction on behalf of an injured alien, and make correspond-, 
ingly unnecessary a resort to the diplomatic channel. I am inclined to: 
doubt whether ihe individual should have a right to resort to the court or to’ 
any international court under circumstances and terms where his State; 
would not have that right. And yet the wide proposal now under corsidera- 
tion would maxe that possible, for it suggests recourse to an international 
forum whenever an alien is involved in a legal dispute with a State, either in 
contract or in tort, without requiring a preliminary resort to the loca_ courts 
and the establishment of a denial of justice or violation of international law. 

The precedeats cited by proponents of the reform involve qualifications 
which it would be well not to overlook. For example, in connection with the 
International Frize Court, the law there to be administered was international 
law, not municipal law. There is, therefore, in such a case, a very sound 
reason why there should be an appeal from a national prize court to an in- 
ternational court, because local courts should not be the final judges of in- 
ternational lav. This is especially true when belligerent countries, by 
Crders in Council, or statute, purport to change international law to their 
own advantage, end when local prize courts are bound by the change thus 
made in interrational law. The absence of an international prize court has 
emphasized a >ecognized weakness in international law, for the alleged un- 
certainty in the law or the inability to rely upon it has necessarily induced a 
resort to increased force on-the part of naval Fowers. 

The precedent of the Central American Cour of Justice also does not per- 
haps sufficient.y emphasize the fact that Article 2 of the convention contains 
the words: 


. . . pourvu que les remèdes que les lois des pays respectifs eussent pu 
apporter cu cas envisagé, fussent éputsés ou qu’un déni de justice eût été 
prouvé. 


This is an important qualification upon the resort of individuals to interna- 
tional courts. Is is believed to ke sound in theory and in practice. 

The analogr drawn from Egypt is perhaps not an argument in favor of the 
proposal, for “ew States would wish to give a_iens that special jur:sdiction 
which by tresty they have acquired in Egypt. The Mixed Tribunals in 
Egypt are really Egyptian courts; but I doubt whether any moderately in- 
dependent Stete would be willing to assign tc aliens a special forum which 
implies that tae ordinary courts are not disposed to do justice to aliens. 

_The proposal of an independent and unqualified resort of aliens to an in- 
ternational forum springs in part irom a postulate, which has acquired popu- 
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larity mong certain publicis:s. to the e=2 i that the individual is now a sub- 
ject of international law, and should ze 3-vil2ged to invoke it whenever he 
desires. Whether the individual is or is zca subject of international law is a 
matter of concepts, and hardly jusif2s he metaphysical discussion the 
question has engendered. He is atlezsz<sL: beneficiary of international law, 
and sometimes bears the liakilities and zi =biities which it imposes. Such 
recours2 to an international forium as mney >> granted to the alien would arise 

| by virtue of treaties between States, sc 12> the issue as to whether he is or is 
not a subject of internationai law, seems « tite academic. 

If the demand of the advocates of a jati: al forum were limited to cases in 
which the alien must allege a denial o7 j= -tice or other violation of inter- 
national law which his State could a -dy prosecute, the proposal would 
have demonstrable advantages anc sbe1c command support. It would 

. substitute for an inefficient and political mathod of affording justice to the 
alien an efficient and judicial method, 1¢ =ving his State and his fellow- 
citizens from the burdens and dangezs c > »itical interposition and relieving 
the defendant State and incernatione r2ations of a constant cause of 
friction. Such a reform would require treefies by which States would agree 
to permit themselves to be sued, but th=re 11ght to be a strong incentive on 
the part of all States, potential pleinsi@s xr defendants, to institute an inter- 
national judicial forum for pecuniary Azinos. What is desired and needed 
is to assure to the alien the protection cf Jue process W_without the 
necessit:7 of political coercion or contrs~Ers7 with all its implications. By 
enabling the injured citizen to sue the -sic_dant Sta te in the international 
forum, possibly with the financial aid zf ais government if the claim is 
deemed meritorious, but without goversm:2atel committal to the views he 

expresses before the court, all three paties to the issue and the cause of 
peace would be benefited, for the partis would rely on legal processes for 
the assurance of due process of law to the jen. 

It ought not to be difficult for Stats which heve already signed the 
Optiona. Clause and which, therefore, maz be drawn into court by other 
States suing on behalf of injured aliens, = -=ke the next step of authorizing 
their respective nationals to bring suck. zl-ims against other States in the 
international forum, provided that an international responsibility of the 
defendant State can be plaus:bly assest-d Eecause of this limitation, it 
may be desirable, at least In the beginr—e to attach certain conditions to 
this resort, such as an endorsement of hiz cd.. by his national State. Such 
endorsement would imply that his Stete x= cf the opinion that his claim 
was ripe for international action, hence th=; -4e alien had resorted sufficiently 
to the lozal courts and that it seemec ev. Jex taat complete justice had not 
been, or could not be, obtained irom tzex. Such a limitation would make 

| prospect-ve defendant States more willi=s +o support a treaty permitting 
themselves to be sued by alians in th= ternational forum. Under the 
limitation suggested, all States, proscezive plairtiffs and prospective 
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defendants, and cndividual aliens as well, should eagerly embrace this oppor- 
tunity to promoce the administration of justice in international relations. 
By removing legn] eases from the diplomatic to the judicial forum under the 
/ Y safeguards abov: -mentioned, both justice and peace are promoted. 
Epwin M. Borcuarp. 


FOOD SUPPLIES AND BELLIGERENTS 


The publicati+n of the volumes on the public relations of the Commission 
for Relief in Be-gium is opportune.! There are still problems in regard to 
immunities of roncombatant populations and property which have long 
been discussed. As early as 17&1, Franklin wrote: 


There ar: three employments which I wish the law of nations would 
protect, so that they should never be molested or interrupted ky ene- 
mies even time of war. I mean farmers, fishermen, and merchants, 
because thcir employments are not only innocent, but are for ccmmon 
subsistence and benefit of the human species in general. As mex grow 
more enligl tened, we may hope this will in time be the case. Till then - 
we must stbmit, as well as we can, to the evils we can not remedy.” 


In 1907, Mr. Choate at the Seccnd Hague Peace Conference made an elabo- 
rate argument upon the exemption from capture of private property at sea, 
supporting the -raditional attitude of the United States on this contention as 
well as on the cosely related doctrine, the freedom of the sea. Mr. Choate, 
referring to whit were sometimes called “commerce destroyers,” said: 


The masked trend of naval warfare among all great maritime rations 
at the present time is to dispense with armed ships adapted to.such 
service, and to concentrate their entire resources upon the construction 
of great battleships whose encounters with those of their adversaries 
shall deciŒ any contest, thus confining war, as it should be, to a test of 
strength Letween the armed forces and the financial resources of the 
combatanss on sea and lard.’ 


When the que;tion of exempting private property at sea came before the 
conference for vote, among the states voting in the negative were France, 
Great Britain, Japan and Russia. 

During the Vorld War the battleship was a factor, but the cutting off of 
the food supply by vessels of less tonnage was a main objective. There was 
aso a questior as to what constituted food, and the list of concraband 
was enlarged +o an extent her2tofore unknown, so that almost every com- 
modity might be included. Ssates mobilized their entire populations. It 
was difficult tc determine whether women working in munition factories be- 
hind the lines were more essential or the men at the front. Some argued 

1 See 200k-note in this JURNAL, January, 1930, p. 209. 


2 Deusitme Conférence Internationale de la Paix, Tome III, p. 777. 
29 Sparks, Worke of Franklin, p. 41. 
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that to bring a belligerent to terms by shortage of food, for starvation is 
not necessary, is more humane than = suain the same result by killing of 
its men who were of an age and of aritc_eat physical and mental capacity 
to bear arms. - 

The doctrine of boycott 3s set forth ir the Covenant of the League of 
Nations seems to rest for its efectiveress upon the cutting off of supplies. 
Supplies for noncombatant population tuzaished from the outside may re- 
lease other supplies to the armed fcrzes caus making possible the longer | 
war. It is true that the question cf supplies is connected with contra- 
band, blockade, continuous voyage, ire2com of the seas, and many other 
unsettled questions, and, therefore, with the problem of limitation of 
armament on land and sea and in the air. 

The attempt to extend by analogy the me-hods and results of the work of 
the Commission for Relief in Belgiur to general conduct of war would be 
misleading, as would be clear when she -musual character of the war in 
Belgium is considered. The dccuments skow that Great Britain was often 
uncertain of the wisdom of the continuance cf this work from a military point 
of view, but the argument was advanced tla; the noncombatant population 
of an ally was thereby kept from starvaficn An organization such as the 
Commission for Relief in Belgium cou-c uct always be constituted. It had 
its own flag, negotiated with toth beiligsrects and with neutrals, and the 
preface of the report on the commission s work states that a British Foreign 
Office official once described it “as a piratical state organized for benevo- 
lence.” The documents show one mai, Mr. Hoover, a man without re- 
sponsibility to any one state, a3 in praciical control and a commission in fact 
without legal existence. Manifestly th2 recurrence of the Belgian war 
status and the conditions following is Loz prcbable. 

The furnishing of food supplies to norsarabatant population would be a 
problem requiring the reopenirg of so mzay intricate questions in regard to. 
the conduct of war that many of the treaties. entered upon for the limiting of 
the effects of war might have to be ræ msidəred and new policies inaugu- 
rated. Mankind may yet have to wait, 33 Franklin said in 1781, till “men 
grow more enlightened.” 
GEORGE GRAFTON WILSON. 
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ANNUAL MEETING OF THE AMERICAN SOCIETY CF INTERNATIONAL LAW 


The twenty-fourth annual meeting of the Society will be held in Washing- 
ton, April 23-26, 1930, at the Willard Hotel. The meeting will open on 
Wednesday even.ng, April 23rd, and Dr. James Brown Scott will delivar his 
presidential address. On Thursday morning, April 24th, the Society will 
consider the contributions cf the Permanent Court of International Justice 
to the development of international law. The subject will be divided into 
several sub-topics, and short papers will be presented as follows: Conflicts in 
respect to the jur-sdiction of crime, by Mr. Wendell Berge, of the New York 
Bar; Interpretation of treaties, by Professor Robert R. Wilson, of Duke 
University; Naticnality and domestic questions, by Mr. T. J. Maktos, af the 
Department of State; Succession o? states, by Professor Francis Dedx, of 
Columbia University; Advisory opinions, by Professor Manley O. Hudson, 
Harvard Law Sckool. On Thursday evening the subject of Neutrality and 
neutral rights following the Pact of Paris for the Renunciation of War wil be 
taken up and leacing papers will be presented by Professor Quincy Wright, 
of the University of Chicago, and Professor Clyde Eagleton, of New York 
University. 

‘Friday morning, April 25th, the Society will consider the possible restate- 
ment of the law governing the conduct of war at sea. Papers will be pre- 
sented by. Rear Acmiral C. L. Hussey, United States Navy, retired, and Pro- 
fessor ©. G. Trimble, of New York University. In the afternoon there will 
be a round table conference on the documentation of international law, and 
in the evening papers on Extraterritcriality and forzign concessions in Caina 
will be read by Mr. John C. H. Wu, former president of the Provisisnal 
Court at Shangha., and President William Cullen Dennis, of Earlham Sol- 
lege, former legal adviser to the Chinese Government. 

The business meting of the Society will be held on Saturday morning, 
April 26th, to be followed by a meeting of the Executive Council. The 
Executive Council will also meet on Thursday afternoon at three o’clock, 
preceded by a luncheon of the Board of Editors at one o’clock. 

Ths meeting wil close with the annual dinner on Saturday evening, at 
which Dr. James Brown Scott, president of the Society, will preside. The 
German Ambassador, Mr. George W. Wickersham, Hon. Stephen G. Porter, 
and Dr. George W. Kirchwey, will speak. 


TEE FIRST CONFERENCE FOR THE CODIFICATION OF INTERNATIONAL LAW 


After almost six yegrs of preparation, the process of codifying certain sub- 
jects of international law was inaugurated by the conference which assem- 
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bled a; The Hague on March 13,193). Torty-seven states are represented 
at the conference, the Union of Sovix Sadalist Republics being represented 
by observers. The delegations of i+es3 states include some two hundred 
persons, among whom are many of the leaders in the current development 
of international law; and in pursuance of she recommendation made by the 
Assembly of the League of Nations in 1957, a number of the delegations in- 
clude women. A former Prime Minister c the Netherlands, M. Heemskerk, 
was chosen by the Council of the Leazue cœ Nations to preside over the con- 
ference. The three vice-presidents. cleaed by the conference itself, are 
Davic Hunter Miller (United Stetes), Eduardo Suarez (Mexico), and 
Harukaza Nagoka (Japan). Th= Se -etary-General is J. A. Buero 
(Uruguay), legal adviser of the Secr=tarizt of the League of Nations. 

The agenda of the conference ir: lude three subjects, inscribed by the 
Eighth Assembly of the League of Netia in 1927 on the recommendation of 
the Committee of Experts for the Frozresive Codification of International 
Law: nationality, territorial waters snd 1esponsibility of states for damage 
done in their territory to the perss.n 21 property of foreigners. The ple- 
nary zonference referred eazh of the:e su jects to committees on which each 
delegation is represented, and it is thus divided into what may be called three 
simultaneous conferences. The fir= committee, on nationality, is presided 
over by M. Politis (Greece), with ++. C. C. Wu (China) as vice-president; 
the second committee, on territorial wet: 7s, is presided over by M. Gippert 
(Germany), with M. Goiccechea pair: as vice-president; and the third 
committee, on responsibility of sta=s, is presided over by Professor Basde- 
vant (France), with M. Diaz de vila: (Cuba) as vice-president. As a 
general rule, the meetings of the first ans. second committees are held in the 
morrings and those of the third com mittee in the afternoons, to enable all the 
delegations to be represented on 2ach of the committees. The plenary 
meetings are held at the Selle des Cheviliers, Ridderzaal, and those of the 
committees at the Peace Palace. “he vork of the conference is under the 
general direction of the “bureau,” rp xed of the president, the vice-presi- 
dents, the secretary-general, and +2 pr-sidents of the three principal com- 
mittzes. Each of the committees 1as z drafting committee, in addition to 
the general drafting commiztee of tLe coaference which is composed of W. E. 
Beckett (Great Britain), Henri E>lim “Belgium), M. Pepin (France), A 
Giarnini (Italy), Manley ©. Hudson (United States), and M. Cruchaga- 
Tocornal (Chile). 

The rules of procedure draftec by the Pepati Committee were 
adopted by the conference with slizht amendments; but five of the proposed 
rules dealing with the form of the .asizuments which may emanate from the 
conference were reserved for the astier of the “bureau.” The conference 
may frame either convenzions or <e2.a-ations; the possibility of the latter 
form has provoked some discussior_of z= difference between the two kinds of 
inst-uments. Isis clear, also, that fira instruments may be adopted either 
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unanimously or by a majority of the delegations represented at the con- 
ference. 

Admirable arrangements for the conference have been made by the Sacre- 
tariat of the League of Nations. The Secretary-General of the League was 
present at the plenary meetings, and a staff of almost a hundred persons was 
imported from Geneva for the various services. 

The Government of the United States is represented at the conference by 
the following delegates: David Hurter Miller, Editor of Treaties, Depart- 
ment of State; Green H. Hackworth, Solicitor, Department of State; Theo- 
dore G. Risley, Selicitor, Department of Labor; Richard W. Flournoy, Jr., 
Assistant Solicitor, Department of State; and Mrs. Ruth B. Shipley, Chief of 
the Passport Division, Department of State. The delegation also includes, 
as technical advisers, Professor Jesse S. Reeves, University of Michigan; 
Professor Edwin LM. Borchard, Yale University: Professor Manley O. Hud- 
son, Harvard University; S. W. Boggs, Geographer, Department of State; 
and Miss Emma Wold, Legislative Secretary of the National Women’s 
Party. Mr. Starley Woodward is secretary of the American delegation. 

Maxey O. Hupsoy. 


INSTITUTE OF PACIFIC RELATIONS 


With the successful conclusion of its third conference held at Kyoto, 
Japan, from October 28 to November 9, 1929, the Institute of Pacific Fela- 
tions has become an established organization. During its five years of ex- 
istence, the Institate has given an opportunity for the discussion of numer- 
ous problems, cult.ral, economic, technological, as well as political and legal, 
which have arisen through the contact of the divergent civilizations on the 
opposite sides of tae Pacific Ocean. While no resolutions are passed by the 
Institute and while its members hold no official positions, these discussions 
have been conside7ed of value. They have given evidence of the condition 
of public opinion ia the various countries upon the problems discussed; they 
have stimulated tke production of plans and suggestions for political action; 
they have encouraged the collection of data and the initiation of researches 
on many Pacific problems; and they have sometimes shown the way in which 
policies can be modified so as to reduce friction and at the same time better 
serve the interests of all concerned. 

The Kyoto Conzerence was the largest thus fat held by the Institute; 218 
persons participated; most of them were persons selected by one of the seven 
national councils (China, Japan, Great Britain, Canada, Australia, New 
Zealand and Unitad States). In addition, however, there were members 
appointed by the s1b-groups in the Philippines ard Korea and observers from 
Soviet Russia, Fraace, The Netherlands, Mexico, the League of Nations and 
the International Labor office. 

The conference consisted of open forums and round table gatherings. The 
latter were design2d to furnish the best possible opportunity for free dis- 
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cussion; thus they were conned to renbers of the Institute, and reports 
were given to the press only by the _1=titute’s own publicity committee. 
The entire proceedings will, kowever, b3 s2ported in a book entitled Problems 
of the Pacific, edited by the Irstitus. 3 Research Secretary, Mr. J. B. 
Condiliffe. 

In order to assure a substantial bess ‘or discussion, each of the peabeat 
groups prepared in advance data paper. which were distributed among the 
mem ers before the conference met. Sene of this material recorded the re- 
sults of extensive researches carrie= =u in some cases under the direct aus- 
pices of the Institute and in some cais23 ky other peewee ra in eollabora- 
tion with the Institute. 

At the Kyoto Conference the questicr= of a culcural and economic Shenae: 
ter were taken up first, such, for ins-arc2, as “The Effects of the Machine 
Age on Traditional Cultures in tke Fast and the West,” “The Influence. of 
Industrialization upon the Econcnic -æ of China” and the “Problem of 
Food Supply snd Populaticn in the “rent.” The most important polit- 
ical problem considered was that =f Te nchuria. Important data papers 
were prepared by members of the Chinsse, Japanese, British and American 
groups, and some translations gave i: = Soviet attitude on this problem. 
The discussions included every phase cf the problem and probably consti- 
tuted the frankest discussion wh-ch ha. aver occurred among the nationals 
of all the parties concerned of this d=: -It problem. 

In the discussion on Extraterritcri:]4y7 many suggestions were made as to 
the most appropriate procedure for a:ccmplishing the transition to complete 
judicial sovereignty of the Chinese ‘xcrernment within its own territory, 
which had been recognized in prinzip- ky all the governments. 

In the discussion of international r=b-jons in the Pacific, the neéd created 
by the ratification of the Kellogg Fazi zy all the Pacific Powers for further 
facilities of pacific settlement amo—g tr=se Powers was emphasized. 

The Pacific Council, consisting =f or representative from each national 
group, decided to hold the nex3 b 2a ial conference in China. It also 
elected Jerome D. Greene, of New Yorx shairman of the American Group, as 
chairman of the Pacific Courcil. The position has formerly been held by 
Ray L. Wilbur, now Secretary of tke Interior of the United States; 
Junrosuke Inouye, now Minister d “w=,nce in Japan; and David Yui, Gen- 
eral Secretary of the National Comncttce of the Y. M. C. A. in China. Dr. 
Inaz Nitobe, chairman of the ¿sperme Group, acted as chairman of the 
Kyoto Conference. 

Quincy Wricur. ` 


CARNEGIE ENDOWMENT IX TEELATIONAL LAW FELLOWSHIPS 


The Carnegie Endowment for Intexrezional Peace has announced through 
its Division of International Law sk> -ward of twelve fellowships in inter- 
national law for the academic yea: 133-1931. Four of these are teachers’ 
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fellowships, cáttyng a stipend of fifteen hundred dollars, plus three hundred 
dollers additional in cases of transoceanic passage, and have been awardad to 
Mr: Lawrence Preuss, of the University of Michigan; Mr. William L. Tayler, 
of Columbia University; Mr. Hardy C. Dillard, of the University of. Vir- 
ginis; and Mr. Yien-li Liang, of American University: Eight studens fel- | 
lowships, which carry a stipend of one thousand dollars, were awarded to 


- Miss--Dorothy A- Trautwein, of Columbia University; Mr. Edward Dum- 


bauld, of Harvard University ; Miss Ruth D. Masters, of Columbia Univer- 
sity: Mr. Harold J. Tobin, of Louisiana State University; Mr. Lionel H. 
Laing, of Clark University; Mr. Eric C. Bellquist, of the University of Cali- 
fornia; Miss Eleanor Poland, of Radcliffe Callese; and Mr. Samuel E. Gates 
of Earvard Perey 


INTERNATIONAL ASSOCIATION FOR THE PROTECTION OF INDUSTRIAL PROFERTY 


‘ A committee Eas recently been organized with a view to an adequate 
American representation in the International Association for the Protection 
of Industrial Property. The Association was organized in Brussels on May 
18, 1897, and is zomposed of practising lawyers, university professors, and 
patent agents. `n 1928 it had a total membership of 1,069, representing 
tweaty-nine different countries, eleven of which had organized national 
groups. ` The Anerican membership has always been: small and the com- 
mittee of Americans now organized at the instance of the International 
Association aims to remedy this condition. This iain of organized 
Amarican tepresentation i is stated as follows: y l 


There are meny problems with respect to the international protection < ` 
, of industrial property that remain yet to be solved, such as questions 
. of ownership, registration and use of trade-marks as between parent 
corporations and subsidiaries, the assignability of trade-marks in | 
general, incuding the much-discussed question of transfer separate 
from ‘the ertire commercial establishment’ in which the mark origi- , 
.nated,. the zompulsory working of inventions secured by patents in 
foreign courtries and the suppression of false marks of origin. The 
rights of American citizens in foreign countries in these particulars are 
necessarily cetermined by the legislation of those countries. ` If through 


> an internatzonal association American business interests are able to . 


~ exert an inflience in the shaping of that legislation, its protection will 
- be the greatar. and their rights the more likely to-securé recognition. 


l ‘Membership’ in ike Association costs $5.00 per year dues, and the secretary 
of the American zommittee is Mr. Wm. Sherman’ Greene, Jr., 32 Nasssu St., 
New York City. . 


1 Bulletin of the JJnited States Tradé-Mark Association, March’ 1930. 
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Abbreviations: B. L L iy "Bulletin de Tins-icct Intermédaire International; B. Ë N., 
Bulletin of international news; Clunet, Journal dr Aroit international; Cmd., ‘Great Britain, 
Parliamentary papers; Cong. Rec., Congressiana” Record; Cur. Hist., Current’ History (New 
York Times); E. E. P. Š. European Ecoxmie end Political Survey; Europé, L'Europe 
Nouvelle; Ezr. Agr. Ser., U. S. Executive Acreer=nt Series; F. P. A. I. S., Foreign Policy 
Associacion Information Service; C. B. Treat.nSerie> Great Britain, Treaty Series I. L. 0:-B., 
International Labor Office Bulletin; J. O., Jarm. Dfficiel (France); L, N. M. S., League of 
Natione Monthly Summary; L. N. O. J., Lxague~f Nations Official Journal; L. N. Q. B., ` 
League of Nations Quarterly Bulletin; 2. V. T. S., League of Nations Treaty Series; 
P. A, U., Pan Americen Union Bulletin; F-es- leases, U. S. State Dept. press release} 
R. D. I., Revue de Droit International; R. G.2. IL. =, Revue Générale de Droit: International 
Public; R. D.I. P., Revue de Droit Interraċion-L Privé; R. J. I. L. A, Revue Juridique 
International de la ‘Locomotion. Aérienne: a R ,+merican Review of Reviews; T. I. B, 
Tresty Information Bulletin, U. S. State Degartr=t; U. S. C. R. U. S. Commerce reports. 


August, 1929 
31 Brazu—VenezceLa. Exchanged -tifeions of protocol for PETA of 
boundaries, . signed i in Rio de Janek: oa ly 24, 1929. B.I. N. Sept. 12, 1929, 
p. 12. Mee 
September, 1929 — l 
16 to February 5 Wort War Rurarat:crs. “aree of the expert committees proviced 
for by. The Hague conference begen:rorx r. Parison Sept. 16; i.e., the ‘committee for 
financial liquidation of the war, tE- camnittee dealing with reparations in kind, 
and that dealing with questions of cedec Foperty,. likeration debts, and reparations 
concerning states of Central and F=tem: Zurope. B.T. N., Sept. 26, 1929, p. 25. 
. N. Y. Times, Sept. 17, 1929, p. 9. Dn Cc. 10, the Agent-General for Reparation 
Payments issued two statements 3f -2ca-& and transfers during September, 1929, 
„one in respect of the Dawes Plan, are onr = respect of the transition period between 
it and the Young Plan: B. J. N., Oct. 22,1929, p. 23. On'Dec. 10, {Committee of 
Jurists formed under Protocol sighe= at T> Hague on Aug. 31, held first meeting in 
Brussels to frame treaties as bass ær application of Young. Plan, AN. Y. Times, 
Dec. 11, 1929, p. 10. B.I. N., Cæ. PE 1929, p. 22. From Jan: 3-20 a second 
conference was held at The Hague. =n -Be adoption and putting into operation of 
the Young Plan. Fourteen agreemnte =2re signed on Jan. 20 by representatives 
of twenty governments, enumeret2< ir sie final act. (A) German reparations; 
(B) Bank for International Settlenenk: = (C) Non-German reparations. Text: 
G. B. Mise. Ser., no. 4 1930). Cad. -84 B.T. N., Jan. 16-Feb. 18, 1930. 
Cur. Hist., Mar., 1930, p. 1179. E=roz Feb. 22,1930. On Feb./5, the Young 
Plan was ratified by German Reizkmat. cgether wish other agreements signed at 
The Hague on Aug. 31, 1929 and En. 2G 1930. B. I. N., Feb. 13 1/1930, j p: 20. 
27 Nersertanps—Spraw. By exchang-of nds an agreement was made: ‘for reciprocal 
most-favored-nation treatment foz a poc=zion of preducts of The Netherlands and 
certain of its colonies into the Spaa-sh = pemessions in ‘the Gulf of Guinea and vice 
versa. U.S: C. R., Jan: 6, 1930; ` -p 
372 ; i 
k 
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October, 1929 
4-12 AERIAL Law Conrerence. Second international conference on private aerial law - 
met in Wersaw to discuss draft convention drawn up by international committee 
of aerial legal experts, formed by first international conference on privat2 aerial _ 
law, Paris. Oct. 27-Nov. 6, 1925. Text: T. I. B., Sept., 1929. 
8 Greece—Rassta. Decree published in Greece confirming provisional most-favored- 
nation commercial treaty, signed at Athens on June 11,1929. U.S.C. F. Jan. 13, - 
1980, p. 132. 
10-23 Canana—Uvirzp Stares. Arrangement by exchange of notes concerning quaran- 
tine inspeztion of vessels in Puget Sound and Great Lakes. Ha. Agr. Ser., no. 1. 


18 Brieo-LuxcomaurG Economic Union—France. Exchanged ratifications of addi- 
tional agreement of Mar. 28, 1929, to the commercial accord of Feb. 23, 1928. 
Text: J. O., Sept. 25, 1929, p. 10798. U.S. C. R., Jan. 20, 1930, p. 199. 

19 | France—Gaenecn. Exchanged ratifications of most-favored-nation commercial 
agreemen- of March 11, 1929. U.S.C. R., Jan. 13, 1980, p. 182. 

26 Esronza—Huneary. Exchanged ratifications of most-favored-nation commercial 
tresty signed. April 29, 1929. U.S.C. R., Feb. 3, 1930, p. 342. 

30 Larvia—Uairep Srates. - Exchanged ratifications of treaty of commerce and 
navigation signed Oct. 18, 1928. U.S.C. R., Jan. 18, 1930, p. 132. 


31 to November 12 Curmva—Mexico. Surrender of extraterritorial rights in China ar- 
. ranged b> exchange of notes. Text: North-China Herald, Dec. 28, 1929, p. 501. 
31 Great BroraAiIn—TRANSJORDAN. Exchanged ratifications of agreement signed at 
Jerusalem Feb. 20, 1928, relative to recognition of an independent government in 
Transjordan. Text: G. B. Treaty Series, no. 7 (1980), Cmd. 3488. 
31 Portugar—Unirep Srares. Exchanged ratifications of arbitration treaty signed 
Mar. 1, 9929. U.S. Treaty Series, no. 803. 


November, 1929 

5 to December 4 Foretan NATIONALS Rigas, First session of conference on the treat- 
ment of foreigners and foreign enterprises was held in Paris. L. N.M. S., Dec. 15, 
1929, p. 38&40. Adopted final protocol by which delegates of the 47 countries 

_ represented would submit to their governments all documents relating to the work 
of the conference with a view to holding later a second session for conzlusion of a 
convention. Analysis of protocol: L. N. M. S., Jan. 15, 1930, p. 351. 

6-26 League o? Nations Manpates Commission. Held 16th session at Geneva to 
consider reports on administration of six mandated territories, general cuestions, 
Palestine incidents, Anglo-Iraq relations, etc. L. N. M. S., Dec. 15, 1923, p. 342. 

9 Cutna—Gzeat Brrrarmy. Exchanged notes regarding claims for losses sustained by 
British sabjects at Chinkiangin 1927. G. B. Treaty Series, no. 4 (1930), Cmd. 3470. 

14° Czncnostevaxia—Unirtep States. Exchanged ratifications of treaty of naturaliza- 
tion sigred at Prague July 16, 1928. T. I. B., Nov., 1929, p. 4. 

15 AFGHANISTAN—GREAT Britamy. Nadir Shah recognized by British Government as 
lawful raler of Afghanistan. Cur. Hist., Jan., 1930, p. 811. 

16 ARGENTIN REPUBLIC—GREAT BRITAIN. Signed preferential tariff agreement in 
Buenos Aires. B.I. N., Nov. 21, 1929. N. Y. Times, Nov. 18, 1926, p. 5. 

18-26 Pay Amprican Customs ConrERENCE. Held in Washington and adopted draft con- 
vention on customs procedure and port formalities. T. J. B., Nov., 1929, p. 8. 
Final act: P. A. U. Jan., 1930, p. 1. 

19 GREAT Barrain—Switzertand. Exchanged netes respecting unemployment in- 
surance Text: G. B. Treaty Series, no. 8 (19380), Cmd. 3489. 
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21 Izag Pouicy. British secretary of etare f= the colonies issued memorandum en- 
titled “Policy in Iraq” with special -e“e.<nce to admission of Iraq to League of 
Nations. Times (London:, Nov. 22, i€2+ p. 18. Cmd. 3440. : 

21 to December 20 Sanne Conrer=nce. lezotieiions betw2en France and Germany for 
final settlement of Sarre problem toc: plese in Paris, but without reaching agree- 
ment. N. Y. Times, Nov. 22-De2. 31, 1&9. Times (London), Nov. 22—Dec. 21, 
1929. 


22 to Javuary 26 Bozxrvra—Paraguay. Bkv Minister to Argentina issued formal 
statement on Nov. 22 that Bolivia ake? limited arbitration in accepting good 
offices of neutrels on Nov. 13 in Checo ispute. Text: N. Y. Times, Nov. 23, 
1929, p. 6. Reply of Paraguay: 17 Y. rimes, Nov. 24, 1929, p. 5. Bolivia’s 
acceptance of Chaco peace plan smoare } on Dec. 14. N. Y. Times, Dee. 15, 
1929, p. 22. On Jan. 19, Paraguayen Li=ister of War reported renewed clashes 
between military forces in the Gran Caze>.. On Jan. 23, League of Nations Council 
sent identical messages ta the dispasaat urging them to rely upon peaceful 
procedures and reminding them of their cbezations under the Covenant. Bolivia’s 
reply of Jan. 26 declared her desire to zet-le “rontier inzidents of 1928 in accordance 
with Washington protocol, but sei] niita- measures might be necessary to safe- 
guard her sovereignty. Cur. Hist.. March 930, p. 1204. B.I.N., Jan. 30, 1930. ° 
L. N. M. S., Jan., 1930. 


25 Brazi—Paraatuay. Exchanged raiifutiozs o? boundary treaty signed May 21, 
1927. T.I. B., Dec., 1929. 

25 ieee Ouray: Supplementary scmnrcial agresment signed. U.S.C. R, 
Dec. 9, 1929. p. 643. 


25-29 NEWSPAPERS AND PERIODICALS Tran3>crr. Conference with 19 countries repre- 
sented held in Geneva to consider trersacr: of newspapers by rail and air. Union 
Postale, Jan., 1980, p. 1. Final acu: 2. F. #9. J., Jan., 1980, p. 37. L. N. M.S. 
Dee. 15, 1929, p. 340. Le Coop. intzMest c-e, Jan. 15, 1930, p. 33. 


26 Narcotic Drugs. Texts of arrangene-s b=-ween the United States and 15 other 
countries, and correspondence in correctic= therewith, providing for exchange of 
information concerning trafic, mad3 puole zy Department of State. U.S. Daily, 
Nov. 27, 1929, p. 3. T.I. B. July, 9926, appl. 2. i 

28 to December 10 Great BRITAIN—LITHUAN a. Eæhanged notes in regard to commercial 
relations. G. B. Treaty Series, no. 1 3&0 . Cmd. 3462. : 


29 Trish Free-Stare—Porruaar. Signel iret »mmercial treaty at Dublin providi 
for reciprocal most-favored-nation tr2atmer-. U.S.C. R., Jan. 13, 1980, p. 132. 


29 Rusanra. Announced that governmens hed decided tc liquidate, by suction sale, 
peoperty of Hungarian and Bulgarian sitjests zonfiscated during wer. B.I. N. 
Dee. 5, 1929. C. S. Monito-, Dec. 3 1929, 9.1. P. A. U., Mar., 1930. 

29 Rou-anra—Unrrep Straras. Rumania ecnovs ced decision to terminate as of Mar. 
1.-1930, the egreement effected by exexang= of notes of Feb. 26, 1925, according 
mutual most-favered-nation treatm2nt m ctoms matters. Rumania denounced 
commercial agreements with Greece, Spzir, ad Sweden also. U.S.C. R., Jan. 20, 
1380, p. 199. 


30 CZECHOSLOVAKIA —ŠPAIN. Exchanged tasiiiccions of commercial convention and 
arbitration treaty. U.S.C. R., Jaa. X, 1550, p. 199. 


30 Esronia—Toreey. Provisioral trad2 az~e2r_-nt arranged by exchange of notes on 
Sept. 14, 1929, came into force. U 3S 7. E , Feb. 3, 1930, p. 342. 


30 GrEMANY—SWEDEN. Signed commercial creas. U.S. 7. R., Dec. 16, 1929,-p. 700.’ 
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30 .Rurmeranp. Second zone evacuated on Nov. 30. Times (London), Dec. 2, 1929, 
p.12. British evacuation officially completed on Dec. 12, the eleventh anniversary 
of formal crossing of the Rhine by the army of occupation. Times (London), Dec. 
12, 1929, p 13. B. I. N., Dec. 19, 1929. 

December, 1929 

2-22 Curva—Ruvssia. On Dec. 2, the United States appealed, under the Paris Fact to 
renounce war, to the Soviet and Chinese Goverrments to avoid hostilities in Man- 
churia and adjust dispute over Chinese Eastern Railway by pacific means. Text: 
N.Y. Time, Dec. 3, 1929, p.1 Identic notes sent by France, Great Britair, and 
Italy notifisd Moscow and Narking of their approval. N.Y. Times, Dec. 3. 1929, 
p.1,5. Ona Dec. 3, China and Russia signed protccol reorganizing administration 
of Chinese Eastern Railway in zonformity with treaties of 1924 for joint opezation. 
N. Y. Times, Dec. 4 and 6, 1929. China Weekly Rev., Dec. 7, 1929. Cn Dec. 4 
and 7, Seerstary Stimson issued statements re Russian memorandum on his appeal 
of Dec. 2. Texts: Press releaszs, Dec. 7, 1929. Twenty other nations replied to 
Secretary Etimson’s appeal. Press releases, Dec. 7, 1929. On Dec. 22, protocol 
restoring stutus quo ante on CHinese Eastern Railway was signed, providing for a 
conference in Moscow on Jan. 25, 1930. Text N. Y. Times, Dec. 23, 1929, p. 1. 
North-Chira Herald, Dec. 28, 1929, p. 497. China Weekly Rev., Dec. 28, 1929, p. 
185. Cur. Hiet., Jan., 1930, p. 758. 


n2 Cura—Unirap States. Tribural provided by agreement signed Oct. 1, 1£29, to 
arbitrate Harrah case, began sessions at Habana. Press releases, Dec. 7, 1929, p. 
93. > 
3 Canapa—Coza. Tariff agreement effective Nov. 22, 1927, extended to Ncv. 22, 
1931, U.3.C. R., Dee. 23, 1620. 


3 CoLomp1a—Grueat Brrrain. Signed extradition treaty at Bogota covering British 
dominions znd territories. N. Y. Times, Dec. 4, 1929, p. 8. 

5-20 TRADE RESTEICTIONS CONFERENCE. Delegates o? the states which signed the 1928 
convention for abolition of import and export restrictions met in Paris to cocsider 
putting convention into force between the countries which had signed and ratified 
it. N. Y. Times, Dec. 6, 1929, p. 8. B.I. N., Dec. 19, 1929, p. 24. On Des. 20, 
the United States joined 18 other nations in signing protocol bringing into active 
operation tLe convention of the League of Natior.s for the removal of more than 200 
import and export obstacles waich now preven easy flow of commerce between 

\ nations. A. Y. Times, Dec. 21, 1929, p. 7. 

7  Bauric Srares Economic Conyerency. Second conference opened in Reva! with 

delegates from Lithuania, Estowia and Latvia. B. I. N., Dec. 19, 1929, p. 18. 


7 to February 7 Harcr—Unirep Srarss. On Dec. 7, President Hoover’s messege to 
Congress called for legislation to enable United States to cope with emergency 
conditions ¿nd asked for inves“igating commission. Cong. Rec., Dec. 7, 1929, p. 
217. On Lee. 10, it was announced that disorders had been checked and marines 
diverted to Cuba. U. S. Dail), Dec. 11, 1929, p. 1. Text of President Barno’s 
proclamaticn: Press notice, Dec. 10, 1929. On Feb. 7, members of Haiti commis- 
sion were appointed by President Hoover. ` U. &. Daily, Feb. 8, 1930, p. 2. Press 
releases, Feb. 15, 1930, p. 73. 

9 PERMANENT SourtT OF InTerN.TIoNAL JUSTICE. American chargé d'afaires in 
Switzerland, signed at Geneva cn behalf of the United States (1) protocol vf signa- 
ture of the statute; (2) proteccl of accession of the United States to the protocol 
of signature of the statute; (8) protocol of revision of the statute. Texts cf cor- 
respondence : Press releases, Dec. 14, 1929. U. 3. Daily, Dec. 9 and 11, 1929. p. 1 

. and 8. ' a 
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9 SHANGHAI PROVISIONAL Courr. Eeprese n-atives of Norway, France, United States, 
Great Britain and The Netkerlande coaf cred with representatives of the Chinese 
Nationalist Government on reorgamizeti: a of the court. N. Y. Times, Dec. 10, 
1929, p. 5. Signed agreement or 72b 1% Times (London), Feb. 18, 1930, p. 10. 


12-14 Customs Dots on Epucarpyat Fins. Committee of experts set up by Inter- 
national Educational Cinematograpkiz Institute at Rome met in Geneva end 
drafted convention for exenpticn of ucies on educational films. L. N. Edue. 


Survey, Jan., 1930, p. 123. L. N. if. 3.. Jan. 15, 1980, p. 354. 


17 France—Turxey. Treaty o? neutralisy md friendship signed at Paris Dec. 17, 
1925, renewed for two years. B.T A, Mec. 19, 1929. 


17 Russra—Torxny. Treaty o? friandsLap and neutzality and emis protecol 
signed at Angora. Text of proto2=l: Soviet Union Rev., Jan., 1939, p. 7. N.Y. 
Times, Dec. 19, 1929, p. 7. Tires (Lan3on), Dee. 19, 1929, p. 14. 


18 AERIAL Trarric Conrerence. Opencc È Berlin with 20 countries s represented, 
B. I. N., Jan. 2, 1930, p. 22. 


18 France—Untrep Srares. Presiden; Hocrer signed H. R. 6585 (War Debts Act) 
ratifying Mellon-Berenger Jebt egresm—t. Public no. 24, 71st. Cong., -2d sess. 
U. S. Daily, Dec. 19, 1929, p. 1. 


20-21 Great Brrrain—Rvussia. Exchanzec aces on oceasion of resumption of diplo- 
matic relations. G. B. Treciy Serizs, mo 2 (1930), Cmd. 3467. 


20 to January 21 Lonpon Navar Conrneencs. On Dec. 20, memorandum setting forth 
views of French Governmeat o2 reval —mitation sent to Great Britain. Text: 
Times (London), Dec. 27, 1929, p 10 =ress releases, Jan. 4, 1930,.p. 3. Tex; of 
British reply to France. Times -Load=n), Jan. 13, 1980, p. 11. Confereace 
opened on Jan. 21. Text af speezaes. ong. Rec.. Jan. 22, 1930. N. Y. Times, 
Jan. 22, 1930, p. 1. Memorandux oc pasition of Great Britain made public on 
Feb. 4. Text: G. B. Mise. Ser., rc. & (E80), Cmd. 3485. 


23-28 Corrricur Coneress. 33th congress halc in Cairo under auspices of Internaticnal 
Copyright Union at Bern. Droit Ca-ce=, Feb. 15, 1980, p. 18. 


‘24 Inpra anD Great Brirain. The indar Statutory Commission, known as the 
Simon Ccmmission, completed its su-v y of conditions in India in April, 1929. 
On Dec. 24, 1929, the report of ike InGan Centrel Committee, composing what 
was called the “Joint Free Confersn22," publishec its report. Summary: Times 
(London), Dec. 24, 193C, p. 12. Cormmn=nts concerning the origin and purpose of 
the Indian Statutory Commissicn. Jat. Toncil., Mar., 1930, no. 258. 


28 EXTRATERRITORIALITY. On Dec. 2E, Xarzing Government issued manifesto con- 
cerning extraterritoriality, procese 3f abclishment to begin on Jan. 1, 1930. Text: 
Press releases, Jan. 4, 1930, p.2 Titra Weekly Rev., Jan. 4, 1930, p. 164.° U. 8. 
Daily, Jan. 2, 19380, p. 2. 


28 Germany—Gareat Brirain. BSignec azreement in regard to liquidation of German 
properties, with exchange of nct2: oz ta2 subject. Text: G. B. Misc. Ser., no. 3 
(1980), Cind. 3486. 


30 Great BRITAIN AND THE Optcona CLIS. Beran Stimson gave out statement 
concerning memorandum on simaituze by Britisk Government of the Optional 
Clause of the Statute cf the Permsreat Court of International Justice, which 
included statements of relation of heLizeænt rights on the sea (neutrality) and the 
Optional Clause. Press releases, Jem. 4, 1930. Text of memcrandum: G. B. 
Misc. Series, no. 12 (1930), Cmd. 3459. U.S. Daily, Jan. 2, 1930, p. 2. 
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31 Cutnia—Greaz Britain. Aide memoire handed to Chinese Minister on Dec. 20 and 
reply on ext-aterritoriality dated Dec. 24 made public. B. I. N., Jan. 2, 1980, 
p.19. Cmd 3480. North-China Herald, Feb. 11, 1930, p. 205. 
Janucry, 1980 ` 
2 GREAT BRITAN—UnrreD Srares. Signed convention delimiting boundary line 
between the Philippine archipelago and the state of North Borneo. Press releases, 
Jar. 4, 1930 p. 9. T.I. B., Jan., 1930. American title to Turtle and Mangsee 
Islands acknowledged in exchange of notes. U.S. Daily, Jan. 6, 1930, p. 3. 
4 Pouanp—Unicep Srarns. Exchanged ratifications of treaties of arbitration and 
conciliation signed Aug. 16, 1928. U. S. Treaty Series, no. 805-806. 
8 Boyne, Ronawp W. Appointed War Claims Arbiter and umpire of Germen Amer- 
ican Mixed Claims Commission to succeed Judge Edwin B. Parker. Press notice, 
Jan. 9, 1980 Wash. Post, Jan. 9, 1940, p. 3. 
9  Braza-—Cotcwsia. Exchanged ratifications of boundary treaty signed at Rio de 
Janeiro Nov. 15, 1928. T.I. B., Jan., 1930. 
9 Great Brirarnw—Iraq—Unirep States. Signed tripartite convention concerning 
treatment of American nationals and commerce in Iraq. T.I. B., Jan., 1930, p. 5. 
13-16 Leaaus or Netions Counen. 58th session held at Geneva to discuss Renunciation 
of War Pact. Palestine, Iraq entry into League, etc. Times (London), Jan. 14-17, 
1930. N. Y. Limes, Jan. 14-17, 1930. L.N. M. S. Jan., 1930. 
13 #NeETHERLANDS—Unrrep Srares. Signed tréaty of arbitration to supersede Root 
arbitration sreaty of 1908 which will expire on Mar. 25, 1930. Press releases, 
Jan. 18, 193), p. 19. 


14 Larvia—Unrirep Srares. Signed treaties of arbitration and conciliation. Press 
releases, Jan. 18, 1930, p. 20. T.I. B., Jan., 1930. 

16 Jaran—Uniren Srares. Exchanged ratifications of liquor-smuggling treaty. 
U.S. Treat} Series, no. 807. : 

17 + Mxzxico—Unorep Srares. Exchanged ratifications of live stock treaty s:gned 
Mar. 16, 1928. U. S. Treaty Series, no: 808. 


20 GwuatTemaLa—Honpvuras. Joint boundary conference composed of delegates from 
Guatemala and Honduras opened at the United States Department of State. 
Addresses ard names of delegates: Press notice, Jan. 20,1980. T.T. B., Jen., 1930. 
Temporarily disrupted as result of military movements on Guatemalan frontier on 

` Jan. 20. Car. Hist., Mar., 1930, p. 1202. 

20 Lrrevanta—Unrrep Srares. Arbitration and conciliation treaty signed at 
Washington Nov. 14, 1928, proclaimed. U. S. Treaty Series, no. 809-810. 

23 Mexico—Rvusia. Diplomatic relations severed by Mexico. N. Y. Times, Jan. 24, 
1930, p. 1. Soviet legation recalled. N. Y. Times, Feb. 1, 1930, p. 5. 

31 Austria—Unzrep Srarms. Signed treaty of extradition at Vienna. T. I. B. 
Jan., 1930. 

February, 1880 

3 Barris CONFERENCE ON DOMINION LEGISLATION AND MERCHANT Surppin3 Leors- 
LATION. Report of conference, October, 1929, made publie. Text: Cmd. 3479. 

3 BuLGARIA—JTUGOSLAVIA. Signed agreement on Feb. 3 providing for liquidation of 

_ properties o2 both sides of the frontier within two years. Protocols embodying 

‘ the agreement were signed Feb. 6. B. I. N., Feb. 13, 1930. Times (London), 
Feb. 3, 193C, p. 11. 

3 France—JluRKEY. Signed treaty of friendship, conciliation and arbitration in 
Paris. Times (London), Feb. 4, 1930, p. 14. N. Y. Times, Feb. 4, 1980), p. 6. 
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EASTERN Eurorsan Reparations. Committee appointed to settle final points re- 
garding Eastern Europ2an repara-io2s | hald first meeting in Paris. B.I. N., Feb. 

_ 16, 1930, p. 27. - 

Ausrria—lIrary. Treaty of friend-hbip end arbitration signed at Rome to remain i 
in force for ten years. C. S, Mcritcs, Jeb. 8, 1930, p. 1., N. Y. Times, Feb. 16, 
1930, TII, 1. : oa 

Ruopesta—Unton or Sours Armd Signed) new customs agreement. Uz S.C. R. 
Feb. 24, 1930, p. 544. 


Bartow-Gomez MENA Lanp COMAANE Proposed arbitration agreement Duie 
Joseph E. Berlow and Gomez Mene Land Company concerning tract of ‘land in 
Habana, made public. Text: Prez rzlecses, Feb. 15, 1980, p. 62. 


Ixvernaticzsl INVENTIONS 


AERIAL NAVIGATION. Paris, Oct. 18, 1912. Revision. Paris, June 15, 1929. 
Ratification: 


Lenmark, Franée, and Saar Basin meron: T: I. B., Dec. 1929. 


Signatures: ` 


Poland, Sweden. :T. Z. B., Dec., 192% 
Rumania, Czechoslovakia, Jugoslavia. 1. 7. `B, ‘ta, 1930. ° 


AGRICULTURAL WORKERS ASSOCIATION. Ceneve, Nov, 12, 1921. 
Ratzfication: Jugoslavia. I. L. O. B., Ce. El, 1929. 
Bank FOR INTERNATIONAL SETTLEMENTS. Cenvention and Statutes. The Hague, Jan. 20, 


1930. 


Text and signatures: G. B. Mise, Ser, no 4 1930), Cmd. 3484. 
CHEMICAL WARFARE. Geneva, June 17, 1125 

Adkesion: 

` Persia. Nov. 5, 1929. T.I. B., Dee . 1£29, p. 2. ; 
ConsuLaR AGENTS. Habana, Feb. 20, 165. 

Ratification deposited: Mexico., Dec. 1€, 1659 T.I. B., Jan., 1930. 
COUNTERFEITING CURRENCY, AND ANNEX. Gereva, April 20, 1929. 

Sigaature: Spain. Dec. 17, 1929. L.I C.J. Jan., 1930. 


Ccsroms PROCEDURE AND Port FoRMALIT-EE. Washington, Nov. 26, 1929. 
Signatures and text: P. A. U:, Jan., 1930 p.d. 


Economic Statistics. CONVENTION ANT PacTozoL. Geneva, Dec. 14, 1928, 
` Ratification: Bulgaria, Nov. 29, 1930. L. V. D. J., Jan., 1930. 


Emrarants Transit Carp. Geneva, Jure 14 1929. ' 
Signatures: 


Spain. Dec. 17, 1929. 
Eumania (mede definitive), Nov. 26, 2926. L. N. O. J., Jan., 1930. 


EMPLOYMENT FINDING FOR SEAMEN. Genzva Jrly 10, 1920. 
Ratification: Jugoslavia., I. L.O. B., Dec. 21, 1929. 
FOREIGN ARBITRAL Awarps. Geneva, Sext, 36, 1927. 
Signatures: Danzig. Nov. 1, 1929. L. Y. 27, Jan., 1980. 
Frezepom or Transit, Barcelona, April =, 2022. | 
Ratification: Spain. L. N.O. J., Jan., 1339 p. 5. 
TEALTH Insurance FOR WORKERS IN ĪNTESTEY ¿LND Commence AND HOUSEROLD EMPLOY- 


MENT. Geneva, June 15, 1327: 


Ratification: Lazvia and Jugoslavia. I. %. Ee B, Dec. 31, 1929. - 
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Hines anp Szrxs. Convention and Protocol. Geneva, July 11, 1928. 
Ratification: Netherlands. Dec. 5, 1929.. T. I. B., Jan., 1930. 


Inspection or Emiaeants. Geneva, June 5, 1926. 
Ravifications: Bulgaria. Sweder (conditional). T. L.O. P., Dec. 31, 1929. 
INTER-AMERICAN ARCITRATION. Waskingson, Jan. 5, 1929, 
Ratificatians deposizd: 
Mexico. Jan. 8,1930. T.I. B., Jan., 1980, p. 2. 
Salvador. Dec. 28, 1929. T.I. B., Jan., 1930. 


INTER-AMERICAN Corcruiation. Washington, Jan. 5, 1929. 
Ratification deposited: Guatemala. Nov. 15, 1929. U.S. Daily, Jan. 11, 1930, p. 2. 
NEWSPAPERS AND PERIODICALS TRANSPORT. Geneva, Nov. 29, 1929. 
Test and signatures L. N. O. J., Jan., 1930, p. 37. 
Niest Worx In Bazarms. Geneva, June 8, 1925.. 
Ratification: Bulgamia. I. L.O. B., Dec. 31, 1929. 
Oproat CONVENTION -ND Prorocot. Geneva, Feb. 19, 1925. 
Rasifications: 
Greece, Dec. 1G 1929. 
italy (conventior. only), Dec. 11, 1929. ZL. N.O. J., Jan., 1930. 


Pan American Customs. Washington, Nov. 25, 1929. i 
Text: T. T. B., Dec, 1929. 
Pan ÀMERICAN SANITARY Cope. Habans, Nov. 14, 1924. Additional Protocol. Lima, 
Cct. 19, 1927. 
Ravifications: 
Chile. Dec. 4, 929. T.I. B., Dec., 1929. 
Dominican Repvdlic. Jan. 7, 1930. T.I. B., Jan., 1980. 
PERMANENT COURT CF INTERNATIONAL Justice. Optional Clause. 
Signature: Lithuana. Jan. 14, 1930. T.I. B., Jan., 1930. 
Rażifications: 
South Africa. Jan. 27, 1930. B. I. N., Jan. 30, 1980. 
India, B.I. N. Feb. 13, 1980, p. 27. 
Ratification deposited: Great Britain and India. B. I. N., Feb. 13, 1930, p. 27. 
PERMANENT COURT CF INTERNATIONAL Justice. Protocol cf Accession of United Stetes. 
Text: L. N. O. J., Dec., 1929, p. 1857. 
Signatures: : . 
United States. Dec. 9, 1929. U.S. Daily, Dec. 10, 1929,p.1. D.N.O.J., Jan., 1930. 
Lithuania. Jan 14,1930. T.I. B., Jan., 1980. ? 
PERMANENT COURT DF INTERNATIONAL Justicu. Protocol of Revision of Statute and 
Annex. 
Text: L. N. O. J., Dec., 1929, p. 1848. 
Signatures: 
Japan; Nov. 6, 1929. T.I. B., Nov., 1929, p. 1. 
United States. Dec. 9, 1929. L. N.O. J., Jan., 1930. 
Lithuania. Jan 14, 1930. T.F. B., Jan., 1930. : 
Ratification: Belgium. Nov. 18, 1929. L. N.O. J., Jan., 1930. 
PERMANENT COURT cr Inrernationat Justice. Protocol of Signature. 
Signature: United Etates. Dec. 9, 1929. U.S. Daily, Dec. 10, 1929, p. 1. L.N.0.S., 
Jan., 1930. Cur. Hist., Jan., 1930, p. 767. 
Posrsi CONVENTION AND Protocon. Mexico, Nov. 9, 1926. 
Ratification: Salvacor. T. I. B., Jan., 1930, p. 11. 
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PRISONERS OF WAR AND ANNEX. Geneva, “uy 27, 1929. 
Text: T. I. B., Nev., 1929, p. 2). 
PRIVATE INTERNATIONAL Law. Habana, F b 3, 1928. : 
Ratification depesiied: Guatemaa. Nov. 41°29. T.I. B., Nov., 1929, p. 2. 
Ratification: Costa Rica. Nov.1, 1929. F. A. U., Feb., 1930, p. 173. T.J. B., Dec, 
1929. i e 
Promulgation: Brazil. Aug. 13, 1929. T T 3., Dec., 1929, p. 1. 
PROGEESSIVE ARBITRATION PROTCCOL. Wa-hrzton,. Jan. 5, 1929. 
Ratıfications deposited: 
Mexico. Jan. &, 1930. 
Salvador. Dee. 28, 1929. T. I. B., Jaa. €30. 
Rapio TELEGRAPE CONVENTION 4ND REGULATIONS; -Washington, Nov. 25, 1927. 
Adhesions deposited: 
Jugoslavia. Dec. 5, 1929. Press release, Deo. 7, 1929. 
Iceland. T.T. B., Dec., 192E. 
Bolivia. T. J. B, Jan., 190 , 
Rup Cross Convention. Geneva, July 27, 1379. 
Texs: T. I. B., Nov., 1929, p. 13. 


Rep Cross. Final act. Geneva, July 27, IEE 
Text: T. I. B., Nov., 1929, p. 332. 


Renunciation OF War. Paris, Aug. 27, 1923 
Adhesion: Paraguay. Dec. 4, 1329. Pres reeases, Dec. 7, 1929. 
Adhesion deposited: Mexico. Nov. 26, 195%. T.T. B., Nov., 1929, p. 2 
Ratification deposited: Switzerlard. Dec. 2.1129. .T. I. B., Dec., 1929, p. 2. 


REPATRIATION OF SEAMEN. Geneva, June B, 1325. 
Raizficctions: Bulgaria, Italy, acd Jugoslaria. I. L. O. B., Dec. 31, 1929. 
SANITARY CONVENTION. Paris, Jen. 17, 1912. “Ravision. Paris, June 21, 1926. 
Adhesion: British Guiana. T.I. B., Jan, 18S). 
Ratification deposited: Jugoslavis. T. I. E, ITee. 1929. 
Sramen’s ÅBTICLES or AGREEMEYT. Genewa, ame 24, 1926. 
Ratifications: Bulgaria, Italy, acd Jugoslaria. I. L. O. B., Dec. 31, 1929. 
Siavery Convention. Geneva, Sept. 25, DZE Reservation by United States. 
Adhgsions: New Zealand, Czechoslovakia, are Spain. T.I. B., Jan., 1930, pi 8. 
Trane Margs. Washington, Fst. 20, 1929 
Ratification deposited: Guatemala, Dec.. D, 1329. T.I. B., Jan., 1930. 
TRADE RESTRICTIONS Convention. Genev:, Nov. 3, 1927. Supplement, July 11, 1928. 
Ratifications: 
France. Sept. £0, 1929, 
_ Germany. Oct. 17, 1929. T.I. B., Nev. 1929, p.8. L.N. O. J., Jan, 1930. 
Trape Restrictions Convention. Geneva, Nov. 8; 1927. Supplement. July 11, 1928. . 
Protocol of Provisional Enforeement. Des 20, 1929. 
' Signature: United States {and 18 other cocrfezs]. U.S. Daily, Dec. 28, 1929, p. 5. 
UNEMPLOYMENT INDEMNITY IN Case or Loss cE Smr. Genoa, July 9, 1920. 
Ratificction: Jugoslavia. I.L O.B., Dec. 34.1929. 
Ustversat Postan Union. Lonczon, June SS, 29. Convention and arrangements, 
Adhesion: Yemen, T. J. B., Jea., 1930, p 11 
Wererts anp Measures. Sèvres, Oct.'6, 1924 
_ Ratification deposited: Jugoslavie. T.T. E, Dez., 1929. 
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Warre Leap IN Pant. Geneva, Nov. 19, 1921. 
Ratification: Jugcslavia. T. L.O. B. Dec. 31, 1929. 

WoRKMEN’S COMPENSATION IN AGRIcULTURE. Geneva, Nov. 12, 1921. 
Ratification: Latwaa. I. L.O. B., Dec. 31, 1929. 

WorkMen’s COMPENSATION FoR Accipexts. Geneva, June 10, 1925. 
Ratificatior.: Bulgaria. F. L. O. B., Des. 31, 1929. 

WorkMEN’s CoMp=nsaTION For Accments (Equality of treatment). Geneva, June 5, 

1925. 

Ratification: Bulgaria. I. L.O. B., Dec. 31, 1929. 

Worxmen’s COMPENSATION FOR OCCUPATIONAL Disnases. Geneva, June 10, 1925. 
Ratifications: Buzaria, Latvia, and Sweden. J. L. O. B., Dec. 31, 1929. 


M. Auce Marraews 


. the State to decide how 
vice-consul of a foreign Power.” 


JUDICIAL DECISIONS IN% OLVING QUESTIONS OF 
ANTERNATIO“AL LAW > 


SUPREME COURT OF TEZ UNITED STATES 
POPOVICI ». JUDGES OF THE COET ox Common Pumas OF ° 
STARK Courtz. OHIO 
January 20, 1980 
The courts of the United States have no jurisd.cte n over divorce, When the Constitution 


was adopted giving the Supreme Cour original jars liction in all cases affecting ambassadors, 
other public ministers end consuls, the commor trderstanding was that the domestic rela- 


- tions of husband and wife and arent and child zee masters reserved to the States. “‘Suits 


against consuls and vice-consuls,” exc_usive jurisdi>“ion of which is vested in the courts of the 
United S-ates by the Judicial Code, must be taker 1o refer to ordinary civil proceedings and 

not to include what formerly would have belon=e1 to the ecclesiastical courts. 
In the absence of any prohibition in the Cons-:ta_ion or laws of the United States it is for 
fri it will go in assuming jersdiction of a suit for divorce against the 


Mr. Justice Homes delivered the opin of the court. 

The relator was sued for divorce anc =limcny in a court of the State of . 
Ohio. He objected to the jurisdiction oz the court, but the objection was 
overruled and an order for temporary alamcny was made. He thereupon ap- 
plied to the Supreme Court cf the Stata icr a writ of prohibition, but upon 
demurrer to the petition the writ was deai]. 119 Ohio State, 484. A writ 
of certiorari was granted by this court. eas aA 

The facts alleged are that the relatot is Vice-Consul of Roumania and a 
citizen of that country, stationed and nosy residing at Cleveland, Ohio, and it 


` is said ky the Supreme Court to have bean coneeded at the argument that he: 


was married to Helen Popovici, the pliin-iff in the original suit, in Stark.. 
County. Ohio, where she resided. The »ehżor invokes Article ITI, Section 2, 


of the Constitution: “The Judicial Pews: shell extend . . . to all Cases 
affecting Ambassadors, other public Mizisters and Consuls.” ‘In all Cases 
affecting Ambassadors, other public MinSt2=:sand Consuls . . .. the supreme: 


Court shall have original jurisdiction” ; amd also the Judicial Code (Act of 


.March 3, 1911, c. 231) §256, “The jur&G:tion vested in the courts of the 


United States in the cases and proceed-ag: hereinafter mentioned, shall be 
exclusive of the courts of the several Stetss, . . . Eighth. Of all suits and ° 
proceedings against ambassadors, or otLer subl'c ministers, or their domes- 
ties, or domestic servants, or against corstB or vice-consuls.”” To shis may 
be added §24 giving to the District Couzt zriginal jurisdiction “ Eighteenth. 
Of all suits against consuls and vice-consu« ”; the Supreme Court, by §233, 
being given “exclusively all such jurisdicica of suits and proceedings against 
ambassadors or other public ministers, cr aeir domestics or domestic serv- 
ants, as a court of law can have consisten by with the law of nations.” 
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The language co far as it affects the present case is pretty sweeping, but 
like all language t has to be interpreted in the light of the tacit assumptions 
upon which it is zeasonable to suppose that the language was used. It has 
been understood that, “the whole subject of the domestic relations of hus- 
band and wife, parent and child, belongs to the laws of the States and not to 
the laws of the United States,” Hx parte Burrus, 136 U. S. 586, 593, 594, and 
the jurisdiction o? the courts o? the United States over divorces and alimony 
always has been denied. Barber v. Barber, 21 How. 582. Simms v. Simms, 
175 U. S. 162,167. DeLa Rama v. De La Rama, 201 U.S. 303, 307. A suit 
for divorce between the present parties brought in the District Court of the 
United States wes dismissed. Popovici v. Popovici, 30 Fed. (2d) 185. 

The words quosed from the Constitution do not of themselves and without 
more exclude the jurisdiction of the State. Plaquemine Tropical Fruit Co. 
v. Henderson, 17) U. S. 511. The statutes do not purport to exclude the 
State courts from jurisdiction except where they grant it to courts of the 
United States. Therefore they do not affect the present case if it be trueas 
has been unquestioned for three-quarters of a century that the couris of the 
United Siates have no jurisdiction over divorce. If when the Constitution 
was adopted the common understanding was that the domestic relations of 
husband and wife and parent and child were matters reserved to the States, 
there is no difficulty in construing the instrument accordingly and not much 
in dealing with the statutes. “‘Suits against consuls and vice consuls” must 
be taken to refer to ordinary civil proceedings and not to include what 
formerly would Lave belonged to the ecclesiastical courts. 

It is true that shere may be objections of policy to one of our States inter- 
meddling with tke domestic relations of an officiel and subject of a foreign 
Power that conceivably might regard jurisdiction as determined by nation- 
ality and not by Jomicil. But on the other hand if, as seems likely, the wife 
was an Americam citizen, probably she remained one notwithstanding her 
marriage. Act cf September 22, 1922, c. 411, §2; 42 Stat. 1021, 1022. Her 
position certainly is not less to be considered than her husband’s, and at all 
events these considerations are not for us. 

In the absence of any prohibition in the Constitution or laws of the United 
States it is for the State to decide how far it will go. 

i Judgment affirmed. 
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ARBITRAL AWARD! 


In THE CLAIM oF WALTER Fiz scner SMITH v. Toe COMPAÑIA 
URBANIZADORA DEL PapatEe — PLAYA DE MARIANAO 


_ Submitted to the Department of Stat: be letter dated May 2, 192 


The attempted expropriation af the clairzaxt’s prozerty was not in compliance with the 
Constitution nor with the laws of the Repukic ‘he 3xpropriation proceedings were not, in 
good faith, for the purpose of pubie utility. ‘Yhi= tke proceedings were municipal in form, 
the properties seized were turned over immeciciel> to she defendant company, ostensibly for 
public purposes, but, in fact, to be used by t-e Cferdant for purposes of amusement and 
private profit, without any reference to pub i: utiity. 

The destruction of the claimant's propect- was wanton, riotous, oppressive. The de- 
` fendant company appears to have been seeking from the municipal and judicial tribunals the 
form of justice rather than its subssance. 

An award of $190,000 made to the claimem in complete settlement for the value of the 
land, tke buildings and personal effects therem. forthe ceprivation of the use of the property 
and the expense of defending his rights. 


The claimant, Captain Walter Fle-ch-r Smith, is an American citizen. 
In the Spanish American War he serv2 i as captain of a company ir one of the 
regiments of the United States Army. We aas lived in Habana, Cuba, for 
about twenty-eight years. The leacing =acts.of his claim are briefly stated 
substantially as follows: 

‘In 1916, Captain Walter Fletcher Smith, an American citizen, a resident 
of Habana, Cuba, owned all of the S«ck of the Marianao Beach Company 
which in turn owned certain propert es at Marienao Beach near Habana 
comprising approximately one millica square meters of land which had been 
‘acquired in 1912. Prior to 1919, Cepsain Smith sold to the Compañia Ur- 
banizedora del Parque y Playa de Variansc, commonly called the Playa 
Company, all the stock of the Maranac Eeach Company for the sum of 
$240,000. The contract of sale undetcok to pass title to all real estate 
owned by the company as well as Cart.zin Smith’s rights and choses'in action 
with respect to the Marianac Beach Conpsny, except that two parcels of 
land containing approximately four -ou and square meters were excluded 

‘from the transfer of title beceuse they st~od in the name of Captain Smith 
personally, and not in that of the company. The contract of sale specifically 
excluced these parcels which constitn’e tae and now in controversy. The 
parcels had erected on them two dwin; houses, in one of which Captain 
Smith made his home; and it was provided in the contract of sale that the 
view to the waterfront should not be «bs—rueted. 

In May, 1919, or about that time, the nun_cipality of Marianao by resolu- 
tion granted to the Playa Company £ z:omession for the purpose of urbaniz- 
ing the district at-and around Marianzo Besch, which district included the 
lands bought by the company from 3mth, as well as the four thousand 


1 State Dent. press rceas=, May 16, 1929. 
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meters of land which had been reserved by Smith. Thereafter certain over- 
tures were madz to Smith looking to the purchase of these two parcels, but 
ths parties were unable to agree upon & price. It is claimed that persons in- 
terested, upon being unable to purchase the property from Smith, threatened 
to destroy it. Smith then applied by letter to the Secretary of the Govern- 
ment of Cuba, advising him of the threatened action and requesting protec- 
tion against it. 

On or about April 15, 1919, the Meyor of Marianao, in the name of she 
municipality and for the honest of the Playa Company, instituted proceed- 
inzs in the Court of First Instance of Marianao jor the condemnation of the 
land and houses in question, basing the action upon certain orders end 
` decrees. 

The court gave “preliminary” possession of Captain Smith’s land and 
houses and it is claimed that, within eight hours from the hour the court 
order was entered, the buildings had been completely razed by a force of ap- 
proximately one hundred and ifty men, said to have been acting under the 
supervision of Congressman Carlos Manuel de la Cruz, attorney for the 
Playa Company. It is claimed that Captain Smith did not know of the psti- 
ticn until after the houses had been partially demolished, whereupon he in- 
effectively applied to the court to prevent further destruction. 

Smith contested the expropriation proceedings in the Cuban courts, and 
later procured a judgment by the Audiencia holding that the proceedings in 
the lower court were illegal. He thereupon obtained a copy of the judgment 
of the Audiencia and applied to the lower court for restoration of possession 
waich is said to have been the proper procedure to obtain execution of the 
judgment. Meanwhile new expropriation proceedings were instituted. 
Smith’s petition was denied. He appealed from this second decision of the 
lower court. 

The matter was taken up by this Government with the Governmen; of 
Cuba, through diplomatic channels, in an endeavor to effect a settlement; 
and, while such efforts were unsuccessful, an agreement to arbitrate the ques- 
tion before a sole arbitrator has been reached. 

At the time of entering into the agreement of arbitration, in a letter to the 
President of the Cuban Republic, the Ambassador of the United States set 
farth the substance of the agreement of arbitration: 


My Government directs me to set out in this note the several po:nts 
on which it is understood agreement has already been reached: 
I. The questions to be decided by the Arbitrator are: 
(a) According to law shall the Jand be restored to Smith? 
(b) If it be restored what amount of damages shall he receive in 
addition to the restoration of the land? 
‘(c) If the land is not to be restored what amount is Smith enticled 
to receive in complete settlement? 
II. The form of the questions described above is agreed upon without 
prejudice to the rights of the parties to present for such consideration as 
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the arbitrator may desire to give & 2<derce on the five assertions ad- 
vanced by the Cuban Government es tol-cws: 

“(1) The expropriation of the properties of Captain Smith has 
been effected by strictly applyin: zł> law of expropriation in force in 
Cuba, promulgated by the Ameen Government during the inter- 
vention. 

(2) Captain Smith has never Le=n prevented or unlawfully pre- 
vented from defending his rights be sre the Cuban courts. 

(3) Captain Smith, and not w= ourselves, is the party who has al- 
ways delayed or unnecessarily ezi2rded the proceedings. 

(4) Captain Smith has always et’ 2mpted intimidation by alleging 
his status as an American citizea a-d nas defamed many honorable 
persons, including the representet v= of the United States in Cuba. 

(5) Captain Smith has never tear denied the payment of what his 
properties are lawfully worth, kzt we do not believe that we are 
cbliged to pay for an unlawful s} e21_ation which he intends to make 
out of his status of being an Am2rceEn citizen.” 

In agreeing to the presentation o° 2\adence on the five assertions just 
stated, the Government of the Urnitec States does not, of course, ac- 
quiesce in the statements or acknoy_e-ze their accuracy. 


The ‘earned counsel for the defendect contend that the expropriation 
proceedings were conducted in strict cctmpiance with the constitution and 
laws of the Republie of Cuba; that it vas the clear duty of the claimant, 
residing in Cuba, to live in good faith, st tje+t tc its laws, like any other resi- 
dent of the Island; that these proceedinzs vere for the “urbanizetion of the 
property” and “solely for purposes of paie utility”; that the defendant 
corporation was under the protection of the Cuban courts; that those courts 
have acted in strict compliance with th= laws of the land, and have passed 
upon the matter in an orderly and comptat manner. 

It is the clear intention of the Agreem eat of Arbitration to give the Arbi- 
trator wide scope in passing upcn the nastas in question. The Arbitrator 
has proceeded to Cuba, examined the prer=rty, taken the testimony of all 
witnesses produced before him, and has mede as careful an examination as 
possible of the records of all the tribund= exting upon the case. 

Article 32 of the Constitution of Cubs ~ezuires: 


No one shall be deprived of his prccerty except by competent au- 
thority upon the justified proof thei t£2 condemnation is required by 
public utility and previous indemn Ec: don. If the indemnification is 
not previously paid, the judges and th: ccurts shall protect the owners 
and, if needed, restore to them the 2ro7erty. 


From a careful examination of the tert m-ny and of the records, the Ar- 
bitrator is impressed that the attempt=d =xpropriation of the claimant’s 
property was not in compliance with the ccostitution, nor with the laws of 
the Republic; that the expropriation proceedings were not, in good faith, for 
the purpose of public utility. They do rm; present the features of an orderly 
attempt by officers of the law to carry C1; > fcrmal order of condemnation. 
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The destruction of the claimant's property was wanton, riotous, oppressive. 
It was effected by about one hundred and fifty men whose action appears to 
have been of a most violent cheracter. There is some evidence tending to 
show that, before the expropriation proceedings, certain persons, being un- 
able to purchase the property from the claimant, threatened to destroy it. 

While the proceedings were municipal in form, the properties seized ware 
turned over immediately to the defendant company, ostensibly for public 
purposes, but, im fact, to be used by the defendant for purposes of amusement 
and private proit, without any reference to public utility. The Arbitrator is 
. of the opinion, then, that all the acts of expropriation shown in testimony, 
and the proceedings based upor them, were not of such a character as io give 
an indefeasible title to the defendant company. 

Therefore the Arbitrator believes that it would be not inappropriate to 
find that, according to law, the property should be restored to the claimant. 

The defendant company appears to have been seeking from municipel and 
judicial tribunals the form of justice rather than its substance. No reflection 
is to be made upon the character of the courts of Cuba. The Arbitrator was 
favorably impressed with the ability and competency of the lawyers of the 
Rapublic. It is not necessary, however, to discuss in detail the proofs relat- 
ing to the action of the Cuban tribunals. Under all the circumstances of the 
case it seems cear that the action of those tribunals should not be helc to 
render valid th2 proceedings of attempted expropriation. 

While believ-ng, as hereinbefore indicated, that the defendant company 
has acquired nc clear title to the premises in question, the Arbitrator is of the 
opiniom that it is for the best interests of the parties, and of the public, that 
- the award be rade under item “ce” of the Agreement of Arbitration: “ That, 
if the land is not to be restored, the Arbitrator should consider what Smith 
is entitled to receive in complete settlement,” and the Arbitrator decides 
accordingly. 

The- evidenc as to the value of the property taken is greatly conflicting 
and almost wholly irreconcilable. The claimant contends that his land was 
worth much mere than $200,000. The defendant contends that it was worth 
less than $35,000. Much evidence on the question of value has been received 
in support of both contentions. The Arbitrator had also the benefit of view- 
ing the property and taking into account the advantages of its location and 
possibilities, among others being the fact that it is adjoining a fine yacht 
club; and that the claimant had by reservation, the right to an unobstructed 
view of the waser front. The evidence is likewise conflicting as to the value 
of the two buildings which were on the land. However, after taking into 
account all the testimony and documentary evidence, also the period of time 
during which she claimant has been deprived of the use of his property, 
approximatelyten years, and the expense to which he has been putin defend- 
ing his rights, she Arbitrator finds that, as compensation for the value of the 
land, of the buildings and personal effects contained therein, also the depriva- 
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tion of the use of the property and in consiceration of his expense in defend-. 
ing. his rights, he should receive in sompE = s2ttlement $190,000. And the 
Arbitrator therefore awards the claimant tke sum of One. Hundred and. 
Ninety Thousand Dollars, i in ecomplete sei—=ment of all matters involved in 


these proceedings, =. ‘CuaRENCE HALE, 
c Arbitrator. 
; ’ ANGLO-MEXICAN SPECIAL “RAIMS COMMISSION* 


MEXICAN Union Rerway (Lrp.) 
Denke No. 36; De:or. Ne 21) 


Feoruary 18. -380 t 


The Anglo-Mexican Claims Conv ention dc2s nete-vectide the Calvo Clause ceitainedlt in- 
Art. 11 o? the concession. The fact that this atte insludes more than the interpretation 
and the execution of the contract dces not ‘bring S -ato conflict with international law and 
invalidate it. The concession would.rot have beenezraated without incorporating the sub- 
` stance of Art. 11 therein, and that arzicle must bexespected as long as there has been no 
denial of justice, undue delay of justice, or other »~rnational delinquency. : 

The cleimant never made any attempt to comp -y-vitaithe terms of Art. "ii end therefore 
there can be no question of denial of justice nor o ~acwe delay of justice. It is one of the 
accepted rules of international law that the resporsiility, of a state under international law- 
is subordinated to the exhaustion o? local remedies. | 

The case presented is not within the ‘urisdiction >z he Commission. Itis dismissed with- 
out prejudice to the right of the claimant to purs-e ais remedies elsewhere. 


MERITS OF THE OTS., 


1. According to the memorial of the 3-tich Government, the Mexican 
Union Railway (Ltd.), constructed and c petated for several years under a 
concession, dated the 9th March, 1897, grend by the Mexican Government, 
which was based on an earlier concession. =2i2d the 30th April, 1896, from’ 
the State of Sonora, a railway from Torr-<¢=0 ane Verde in the State of 
Sonora. a 

In connection with this undertaking ta ecmipany owned and possessed 
under lawful title various works, build.rzs, rolling-stock, fittings, rails, . 
chattels and other property and effects, the vinole of which has been entirely 
lost or destroyed by revolutionary acts, deng the period the 20th Novem- 
ber, 1910, and the 31st May, 1920. The =rincipal business of the railway 
was provided by the Creston Colorado Mixmg Company. For this mining 
company the railway company carried the-=usl'supplies needed for a mining. 
business, fuel for machinery, anc also supy.les tor the needs of the emplcyees 
of this mining company. Owing tc th: anszettled conditions in Sonora” 
through revolutionary activities, the mirize company was forced to close 

* Established by the convention of Nov. 19, 1926 =inċedi in Supplement to this Jounnat, 
Vol. 23 (1929), p. 13. f 


Dr. Alfred H. Zimmerman, Presiding Commissar; 3 Sir John Percival, British Commis- - 
sioner; Sr. Benito Flores, Mexican Commissioner. ‘ 
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down and consequently the railway was deprived cf most of its normal busi- 
ness. When the Mexican Government granted rates for passengers and 
freight it was understood that these were to be in Mexican pesos valued at 
two pesos for on2 dollar (U.8.). During the above-named period, as each 
fresh governmen; was formed, an issue of paper money was put into circula- 
tion. The example of the government was followed by the military chiefs of 
all parties, and the railway was obliged to charge for fares and freight on the 
basis of this paper money. The railway was unable to induce business men 
to accept this paper money unless some Mexican official was present to 
punish them for -heir refusal. Cn the other hand, the Mexican Government 
insisted on the payment of taxes in Mexican gold. These taxes were paid 
. by the railway during the whole of the years covered by this claim. In addi- 
tion to these difficulties, the railway was subjected to constant attacks by 
revolutionaries, 2hisfly Indians. Up to February, 1912, when Mr. L. Reed 
left for England two trains had been held up by rebels, and Mr. Reed and 
Engineer Page vere held prisoners for a time at Colorado. 

A chronclogical survey of events is given in John Symond’s affidavit of 
the 17th April, 1923 (Annex 2).! 

The following is a short account of the principal losses suffered ty the 
compeny during the years covered by the claim taken from Mr. Symond’s 
chronological survey (Annex 2). 

1912. The campany was harassed by Indian rebels. Four bridges and 
a crib were burnt and two camps were looted. Work was constantl:7 held 
up by the presence of rebels. 

- 1913. Durinz this year practically all work ceased owing tə the 
revolution. 

1914. Durinz this year an escort bringing ore to Represo station was 
attacked by Indians, but with the help of government forces they were-driven 
off. Torres was attacked and looted by Indians. There was no govern- 
ment protectior for Torres. 

1915. Telephone wire was constantly cut; the station and warehouse 
at Represo were looted and trains were constently fired on by Irdians. 
The government was advised of these outrages, but did nothing to protect 
the railway. Cwing to the lack of protection i; was impossible to repair 
the track and bridges. Later in the year, Represo was again attacked; 
trains were derailed and another bridge was burnt. On the 18th October, 
State troops, tnder Colonel Fortunato Tenorio, took charge in Torres. 
This colonel ram trains night and day in the greatest disorder. The troops 
took over the manager’s house and destroyed everything that they did not 
steal. The outside of the station and the manager’s house were torn down 
ard burnt by taem. In November, Pancho Villa and his defeated sroops, 
returning from an attack on Hermosillo, held Colorado under the greatest 
disorder for two days, killing, looting and destroying property. 

1 Omitted from this JOURNAL. 


390 TEE AMERICAN JOURNAL OF INTERNATIONAL LAW ` 


1915. After asking for State prciec on, the company’s manager was 
ordered to go to Hermosillo by. the Stese © overnor, who informed him that if 
construction was not under way witan =ixte2n days the concession would 
be annulled. It was not possible to co wy ordinary railway business, but 
trains were run at all hours for the sovwanment without payment. The 
compeny, however, were obliged tc paz the employees, purchase wood, 
water and oil and do such repairs for tre trains as they were able. The 
orders for these trains on behalf of “ae +cvernment were invariably given 
by telephone or verbally; the only witte- orders obtained by the company 
for moving troops were signed by Genera A. R. Gomez for 572.49 pesos and 
General A. Mange, 1,124.20 pesos. Th= manager was forced to forward 
these orders to Mexico City jor payment snd to make a receipt duly stamped 
for the full amount. No maney, Loweve, was ever paid to the company. 

1917. Three box-cars, loaded by anc Zor General A. R. Gomez, were 
completely destroyed by explosion and fire in Torres. General Gomez 
refused to give the company.any kin= of receipt for these cars. 

1918. A bridge at K.47 was pe se by fire and telephone wire was 
continually cut and carried away. 

1919. Indians were again very trozble ome, attacking trains and trucks, 
The inspector sent by the State Governmert to investigate conditions could 
not understand that the railway cowd «.atinue to run at all under such 
condiiions. 

1920. The government again threz.tan: 1 to cancel the concession as the 
railway had not complied with the contrar.. By this time the company was 
entirely without funds and running iazo zebt and has since been toroid to 
abancon entirely the railway. 

The amount of the claim is £200,000 starling. This sum represents the 
value of the property of the Mexican Fiaikvay at the time the outrages com- 
menced and is less than the value o= th=- preperty, viz., £219,476 8s. Od., 
given in the balance sheet of the comzan- dated the 30th September, 1911. 
A part of the sum claimed is the vse į? the property mentioned in Mr. 
Symond’s affidavit as having been Jez rome] ky rebel forces. 

2. This case is before the Commiss:on c2 a motion of the Mexican Agent 
to dismiss based on Art. 11 of the concessicn, reading as follows: 


La Empresa será siempre Mex-ani aun cuando todos o algunos de 
sus miembros fueron extranjero= y «tará sujeta exclusivamente a la 
jurisdicción de los Tribunales d2 la =epublica Mexicana en todos los 
negocios cuya causa y acción tengan lar dentro de su territorio. Ella 
misma y todos los extranjeros y los sucesores de estos que tomaran 
parte en sus negocios, sea como #7ziazitas, empleados o con cualquier 
otro caracter, seran considerados eon— Mexicanos en todo cuanto a ella 
se refiera. Nunca podran aleza: reæpecto de los titulos y negocios 
relacionados con la Empresa, develes de extranjeria bajo cualquier 
pretexto que sea. Solo tendran Læ d: zechos y medios de hacerlos valer 
quə las leyes de la Republica ccaced2a z los Mexicanos, y por con- 
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siguiente no podran tener ingerencia alguna los Agentes Diplomaticos 
extranjeros * 


In the opinion of the Mexicaa Agent this article renders the Commission 
incompetent to take cognizance of the damage sustained by the company in 
question, whick consented to be considered as Mexican in everything con- 
‘nected with any acts relating to the operation of the railway for which it had 
acquired a concession. 

3. It is clear thet the Mexican Government mzant through this articls to 
insert in the comcession what is generally known in international law as the 
Calvo Clause. 

4. Many international tribunals have had to deal with this clause and it 
has recently been the subject of a decision of the General Claims Commission, 
Mexico and Un:ted States of America (84 Opinions of Commissioners, Vol. 1, 
page 21).2 In this decision, which was taken unanimously, our Commission 
coneurs, and ag it adopts the considerations, which led to the conclusion, it 
refers to them, not thinking it necessary to repeat them, or possibly to ex- 
press them better. This decisicn has been accepted by the British Govern- 
ment as good law and they declared that they were content to be guided by it. 
(F. 184 of the Fasas of Discussion for the Conference for the Codification of 
International Law.) 

5. The Commission is, however, aware that in the case before the General 

Claims Commission the scope was narrower than in the case now under zon- 
sideration. In the former it was limited to the execution of the work, to the 
fulfillment of thz contract, to the business connected with the contract and to all ` 
matters related f the contract, whereas in the concession granted to the Mexi- 
can Union Raiwey (Ltd.), it includes all matters whose cause and right of 
action shall arise within the territory of the Repubtic; everything relating to the 
said company and all titles and business connected with the company. 

While all the Commissioners are prepared to agree with and to follow 
the decision rerdered by the General Claims Cornmission, only two of them 
are of opinion zhat the same considerations also apply to the claim of the 
Mexican Union Railway, and taas Article 11 of the concession is not invali - 


* English translation: 


‘The company shall always be a Mexican company even though any or all its members 
should be aliens, end it shall be subject exclusively to the jurisdiction of the courzs cf the 
Republic of Mexic» in all matters whose cause and right of action shall arise within the erri- 
tory of said Republic. The said company and all aliens and the successors of such sliens 
having any interest ir. its business, whether as shareholders, employees or in any other ca- 
pacity, shall be considered as Mexican ir everything relating to said company. They shall 
never be entitled to assert, in regard to any titles and busiress connected with the company, 
any rights of aliemage under any pretext whatever. They shall only have such rizhts and 
means of asserting them as the laws of the Republic grant to Mexicans, and foreign diplo- 
matic agents may consequently not intervene in any manner whatsoever. 

£ North American Dredging Co. v. Mexico, this Journax, Vol. 20 (1926), p. 800. 
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dated because the words, in which it -s expr2ssed, comprise more than i in the. 
other case. ; 

- 6. In the view y of the majority. of tke C mmission the difference between, 
the two stipulations i is not so importa nt se to make the Calvo Clause in this. 
concession null and void. They fail co see any very marked and essential 
divergence between the words the busines: connected with the contract in the. 
first case, and the words titles and the usss connected with the company in. 
- the second. _ They are of opinion shas the xtention of the Mexican Govern- 
ment, in inserting Article 11 in the contra3.. was clear and did not go further 
than the legitimate protection of zhe righ t= of the country. 

States possessing great natural rescurees which they are desirous to see. 
developed, or wishing to improve the mea £ of communication between the 
different parts of the country cr.t9 prom). the exploitation of public serv- 
ices, may follow different methods. : 

They can, when faced with a cecision .2 to what persons or concérns a 
concession is to be given, make nə discrin_ination whatever between aliens 
and their own nationals, and impose ro special conditions when dealing with 
the former. They may also r2sezve che =xploitation of the wealth of the - 
country and of publie services for th2ir c7m subjects and decline to give 
interests of vital national importance into t= 2 hands of the subjects of foreign 
governments. And they may in the thirc -ace consider that they must not 
deprive their country of the advantazes scruing from the investment of 
foreign capital and from foreign techrical znowledge, and yet at the same 
time see to it that the presence of huge farzign interests within their bound- 
aries does not increase their interratizaal ~alnerability. 

. It is this third method which aas beea chosan by the Mexican Republic. 

It ie accepted foreign coöperation in 12 ecsnomie development of the 
country but has. realized that this might expos2 the State to collisions and , 
interventions of which its own history anc zbe history of countries in similar 
circumstances had shown examples. . In ozer words the government wanted 
to avoid the possibility that measures int «aded to promote economic pros- , 
perity, might become a source of diplmac-ic friction or even international. 
danger. l 

This aim seems completely legitimate 22d does not in itself present any 
conflict with the acknowledged rules o? irt==national law. l 

How was this aim achieved in tais case? 

By inserting in the concession an article zy which the foreign concern put 
itself on the same footing as national corp2~:tions, by which it undertook to 
consider itself as Mexican, to submit to the Mexican courts and not to appeal 
to diplomatic intervention. f 

8. The company accepted this stiprlatis1 for all matters whose cause and 
right of action should arise within Məgicaı terzitory. This covers a great 
deal, but does not exceed the limits of he kz-timate guaranteeing of national 
interests because all that it means :s that tL = fact of having granted the con- 
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cession ‘to an alen concern, thai such concern résides in the country as a 
result of the concession, and the eperation of the concern under the terms of 
the concession must not create d_fficulties whick would not have arisen had 
Mexico refused to accord privilezes of this nature to others than Mexicans. 

Onerous as ths obligation maz seem, it was the conditio sine qua ron of 
the contract, which the Mexican Government would otherwise not have’ , 
signed.. It was accepted by persons who certainly realized the weight of 
. contractual engegements. It cannot be considered as a unilateral clause, 
it cannot be deteched from the rest of the contract, it is part of a whole and 
indissoluble syst2m of rights and duties, so balanced, as to make it accept- 
ape to both par-ies. 

. The advan-ages which the company received in oaia for waat it 

E were considerable; by the same deed the government transferred 
to the concessioraire, without any consideration, ownership of all lands, and 
supplies of water belonging to thz State and required for the track, the sta- 
tions, the sheds and other appurtenances. . The concessionaire was author- 
ized for construcion, creation and maintenance of the lines, to dispose of all 
materials afforded by the lands ar the rivers owned by the State. In case 
ores, coal, salt oz other minerals were found during the construction of the 
line, they were t become the property of the company.’ 

It does not se2m surprising that such far-reaching rights, including even 
the free disposal of national resources were not granted to a foreign corpora- 
tion until it had bound itself, in words allowing of no misunderstanding, al- 
ways to act as a Mexican compary and, instead of invoking diplomatic inter- 
vention on the part of its own government, to appeal to the means of redress 
open to Mexican citizens. This vas the object of Article 11 and it was Arti- 
cle 11 upon which the Mexican Government relied and which they thought’ 
would always be complied with. 

Such was the zontract under which the railroad was built and the conces- 
sion carried out during a period o? more than a quarter of a century, such she 
relation betweer the State and the Railway Company. The contracz may 
have been a sowce of profit or s source of loss, but it existed, it had been 
signed and it had to be taken as a whole. 

If the Commission were to act as if Article 11 had never been written, che 
corsequence wo.ld be that one stipulation, now perhaps onerous to the 
claimant, would 2ease to exist anc that all the other provisions of the contract 
including those “rom which claimant has derived or may still derive prafit, 
would remain in force. 

The majority >f the Commissioners deems that s decision leading to such 
a result could net be considered as based upon the principles of justice or 
equity. 

10: In holding that under the rules of international law, an alien may lew- 
fully make a premise, as laid down in the concession, the majority of the 
Commission holis at the same time, that no person can, by such a clause, 
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deprive the government of his countzy 0? is undoubted right to apply inter- 
national remedies to violations of international law committed to his hurt. 
A government may take a view of losses, suffered by one of its subjects, dif- 
ferent to that taken by such subject rimse f. Where the government is con- 
cerned, a principle higher than the mer: sa“eguarding of the private interests 

` of the subject who suffered the damage, ray be involved. For the govern- 
ment the contract is res inter alios ceia, ky which its liberty of action cannot 
be prejudiced. 

But the Conn is bound to coms der the object for which it was 
created, the task it has to fulfill acc tae teaty upon which its existence is 
based. It has tc examine and to judge thr claims contemplated by the con- 
vention. These claims bear a mixed character. They are public claims in 
so far as they are presented by on3 scvernment to another government. 
But tkey are private in so far as tae; em at the granting of a financial 
award to an individual or to a company. “he award is claimed.on behalf of a 
person or a corporation, and in acco-derc: therewith the rules of procedure 
prescribe that the memorial shall be size 1 by the claimant or his attorney 
or otherwise clearly show that the aliea wzo suffered the damage, agrees to 
his gorvernment’s acting in his behelf. For this reason the action of the 
government cannot be regarded as ar action taken independently of the 
wishes or the interest of the claimert. D 3 an action the initiative of which 
rests with the cleimant. f 

That being the case the Cemmiss-cn 3¢n-ot overlook the previous engage- 
ments undertaken by the claimant zoward: the respondent government. A 
contraet between them does not constitate -es inter clios acta for the Commis- 
sion. They are doth, the Mexican Goverment and the claimant standing 
before che Commission and tie majorit 7 is of opinion that no decision would 
be just or equitable which resulted in th3 sractical annulment of one of the 
essential elements of their contractual -edacion. ; 

By this contract the claimant has sderaly promised not to apply to his 
government for diplomatic intervention ku to resorz to the municipal courts. 
He has waived the right upon which ths Haim is now presented. He has 
precluced himsel? by his contract frem tal-ng the initiative, without which 
his claim can have no standing befcre this Commission and cannot be cog- 
nizeable. Quite apart from the righs of the British Government, his claim is 
such that it cannot be pursued before a Lo iy with the jurisdiction intrusted 
to this Commission and circumscribec im Asticles I and III of the convention. 

11. It has been argued that the view, se- out in the preceding paragraph, 
conflicts with Article VI of the conventio “hich provides that no claim shall 
be set aside or rejected on the ground that all legal remedies have not been 
exhausted prior to the presentation cf suck claim. 

The ommissioners, who are resp as: bleZor this decision, cannot see that 
this provision applies to the case hers ceak with. 

The same argument was put forward tere the General Claims Commis- 
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sion, Mexico and the United States, in the case quoted in paragraph 4, end 
had the same str2ngth there that it has here, because in that regard, the two 
conventions are .dentical and the difference in scope between the two clauses 
has no effect. 

The General Claims Commission met the argument in questicn in the 
fol:owing words. 

It is urge 1 that the claim may be presented by claimant to its govern- 
ment for esdousal in view of the provision of Article V of the treaty, to 
the effect tLat no claim shall be disallowed or rejected by the Commis-. 
sion by the application of the géneral principle of international law that 
the legal remedies must be exhausted as a condition precedent bo the 
validity or allowance of any claim. This provision is limited to tae ap- 
plication of a general principle of international law to claims that may 
be presented to the Commission falling within the terms of Article 1 
of the Treasy, and if under the terms of Artice 1 the private claimant 
cannot rigttfully present its claim to its government and the claim 
therefore cinnot become cognizable here, Article V does not apply 
to it, nor cun it render the claim cognizable. 


The majority of the Commission concurs in this opinion. 

12. The ques-ion may arise whether the view expressed in this judgment 
does not lead to the ultimate conclusion that the Mexican Union Railway has, 
by signing Article 11 of the concession, divested itself of its British national- 
ity and ali that it implies, to such a degree as to waive the right to appeal to 
ite government 2ven in cases of violation of the rules and principles of inter- 
national law. 

It is obvious that there could only be grounds for this question, if the 
Calvo Clause ir. this case were construed as intended to prevent the ozher 
party from app-ying for the diplomatic support oi his government in any cir- 
cumstance wha-soever. Had that been the scope of the provision the Com- 
missioners would unanimously have been of opinion that the clause was to 
be considered #8 null and void. Redress of internationally illegal acts and 
protection against breaches of international law are regarded by the Com- 
mission as being of such high importance to the community o? civilized 
states, that ther preclusion would invalidete the stipulation. But the ma- 
jority of the Ccmmission cannot see that Article 11 of the concession aims so 
far. The claimant has not, by subscribing to it, waived its undoubted right 
as a British corsoration to apply to its government for protection against in- 
ternational delmquency; whai it did waive was the right to conduct itself 
as if not subjected to Mexican jurisdiction and zs possessing no other reme- 
dies than inte-national remedies. What the claimant promised was to 
apply to the courts and to resort to those means of redress which are, accord- 
ing to the Mexican constitution and laws, open to Mexican citizens. The 
contract did noz take from claimant the right to apply to its government if its 
resort to the Mexican tribunals or other authorities available resulted in a 
denial or undue delay of justice. It only took away the right to ignor2 them. 
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‘This was, however, just what the clain ant did. It behaved: as if Article 
11 of the concession did not exist, sluhouz>t tae most recent of the events upon 
which the claim is based occurred in 182C end the convention was signed in 
1926, iè took no action at all. The claimant never sought redress by applica- 
tion to the local courts or to the Nazia -l Claims Commission, which was 
created to adjudicate upon claims, simr to that now submitted, which has 
been in operation since June 17, 1911, amc viose functions have subsequently 
been transferred to the Comisión Adjest-dora de la Deuda Publica Interior. 

If by taking the course agreed upoa ty koth parties, the claimant would 
have been unable to obtain justice, no ihrernational tribunal would have 
. denied it access, on: the ground of the exg:.gement subscribed to by it. But 
the claimant omitted to pursue its righ- 5y taking that course, and acted as 
if said course had never been indicetad ty ths State and accepted byit. And 
as there can be ro question of denial cf jastice or delay of justice, as long 
as justice has not been appealed to, the n_jority cannot regard the claimant 
as a vietim of international delinquency. 

13. The majority does not deny thst 22 or more of the acts or omissions, 
alleged to have caused the damage set cıt in the memorial, may in them- 
selves constitute a breach of internalicra. aw. But even if this were so, the 
Commissioners cannot see that it woi.3 ustify the ignoring of Article 11. 
It is one of the recognized rules ot ‘ntermzt: onal law that the responsibility 
of the State under international law sez rly commence when the persons 
concerned have availed themselves cf :1 -emedies open to them under the 
national laws of the State in question ; 

In the Bases of Discussion for the Ctrence for the Codification of In- 
ternational Law, drawn up by a preparatory Committee of the League of 
Nations, the following request for infumetion, addressed to the govern- 
ments, can be found (p. 137): 


Is it the case that the enforcamen; oż the responsibility of the State 
under international law is subordina 2] to the exhaustion by the in- 
dividuals concerned of the remedizs arded by the municipal law of the 
State whose responsibility is in qre=fi x? 


` Most of the governments have anasw2red im the affirmative, amongst them 
the British Government, which replec ic ke following words: 


In general the answer to Poias XLE -n the affirmative. As was said 
by His Majesty’ s Government in G72 Brizain in the memorandum en- 
closed in a note to the United States Government, dated April 24th, 

: 1916: 


“His Majesty’s Governm2ni =tt=ch the utmost importance to the 
maintenance of the rule thet wa21 an effective mode of redress. is 
open to individuals in the courts af 3 sivilized country by which they 


-3 Supplement to this Jouna:= “anuazy, 1930, p. 69.. 
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` can obsain adequate ‘satisfaction for any invasion of their rights re- 

_ course must be had to the mode of redress so provided before there 
is any scope for diplomatic action.” (American Journal of Interna- 
tional Jaw, 1916, Special Supplement, page 139.) 


and the no-e goes on to point out that this is the only principle which is 
correct in theory and which operates with justice and impartiality be- 
- tween the more powerful and the weaker nations. 

If g Stats complies with the obligations incumbent upon it as s Suate 
to provide tribunals capable of administering justice effectively, it is 
entitled to nsist that before any claim is put forward through the diplo- 

- matic charnel in respect of a matter which is within the jurisdiction of 
those tribunals and in which they can afford an effective remedy, the in- 
dividual cliimant (whether 2 private person or a government) should 
resort to tLe tribunals so provided and obtain redress in this manner. 

The appication of the rule is thus conditional upon the existence of 
adequate «nd effective local means of redress. Furthermore, in mat- 
ters falling within the classes of cases which are within the domestic 
jurisdictior of the State the decisions of the national courts in cases 
which are -vithin their competence are final unless it can be established 
thet there has been a denis! of justice (see answer to Point IV). 

It is shis rule. which made it —ecessary to stipulate expressly in Article VI 
of the convention that no claim =hould be set aside or rejected on the grounds 
tkat all legal r: medies had not been exhausted prior to thé presentation of 
tke claim. Bus the rule must apply to those claims which do not fall within 
the terms of tLe convention because they canrot be rightfully presented. 

14. For the Basons developed in the preceding paragraphs the majority of 
the Commissioa holds the view: 

(a.) That tlhe Anglo-Mexicz1 Claims Convention does not override the 
Calvo Clause Ontained in Article 11 of the concession. 

(b.) That ths fact, that this =rticle includes more than the interpretation 
and the execution of the contract does not bring it, into conflict with inter- 
national law and invalidate ii. 

(c.) That ths concession would not have been’ granted without incorporat- 
ing the substazce of Article 11 therein. 

. (d.) That Article 11 must be respected as long as there has been no denial 
o? justice, undae delay of justize or other international delinquency. 

(e.) That the claimant never made any attempt to comply with the terms 
o? Article 11 aad that therefore there can be no question of denial of justice 
nor of undue celay of justice. 

(f> That itis one of the accepted rales of international law that the Te- 
sponsibility of a State under inzernational law is subordinated to the exhaus- 
tion of local remedies.. 

15. The Gommission decides that the case as presented is not. within its 
jurisdiction. The motion to.dismiss is sustained and the case is hereby dis- 
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missed without preaaice to the right > -Ie clzimant-to pursue his Temedioh, 
elsewhere. xg 
DR. ALFRED R. ZIMMERMAN, ` ae 


Presiding Commissioner. . 
BENITO FLORES, ; 
> Mexican Commissioner. 


b. 


Miavet 8. MaTenzo, 
Merican Secretary. 


E. A, CLEUGS, 
British Secretary. ` 


The British Commissioner, pot being im accord with this decision, did not : 
sign it under provisions of Article 47 cf ine ae 
ne 15, 1680. 


GENERAL CLAIMS COMAMISSTON—UNITED STATES SND 
MEXIC - 


Gzoran W. Coox v. Toe Uxrap Meas Srarns 
(Docket No. 1356; D22<ion No. 142) 
l Opinion rendered 43-a 30, 1929 


The question before the Commission is waste er not the claimant himself could sue 
under the contract entered into betwean the Mixict-5 of Public Instruction and his agent, a 
Mexican national. From the works ot various ce] ew authors it appears that in countries, 
and among these Mexico, where the civil lew ohtai the sole fact oe contract having been 
entered irto by an agent i in his own name excl14s5 =e pineal from right of action. 

Dissenting opinion by Nielsen, Commissiorer 


The Presiding Commissioner, Dr. Sixns acLE, for the Gomina 

In this case claim in the sum of $1,750, Unized States currency, with n- 
terest, is made against The United M2xe21 Stetes by The United States of 
America on behalf of George W. Ccok, an Araerican citizen, for non-payment 
of the purchase price of 5,000 school benctes alleged to have been delivered to 
the Mexican Ministry -of Public Instrcctizc and Fine Arts during the period 
~ from December, 1913, to February, 1914 mesuamt to a contract of August 9, 
1913, said to have been entered into bet#2 n tbe said Ministry and Mosler, - 
Bowen & Cook, Sucr., of which kusiasss house the claimant was the sole 
owner. 

The respondent government dezies tra: 5,090 school benches were de-- 
livered, but admits the delivery af 4,50C 32rctes. It contends, however, that . 
Mexico is not obligated to pay Cook far th2 Trenches, first, because the trans- 
action in question took place with an [><timate authority, the General- 
' 1 Under the conven-ion concluded Sept. 8, ME, as extended by the convention signed ` 


Aug. 16,1927. Kristian Sindballe, Presiding Comz7Sone; Fred K. ee a ela ; 
G. Fernandez MacGregor, Commissioner. 
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Victoriano Huerta administration, and secondly, because the said cortract of 
August 9, 1913, was entered into between The Ministry of Public Inssrustion 
and Fine Arts and Sr. José Solérzeno, and not between the Ministry and the - 
claimant. With regard to the first of these contentions the Commission re- 
fers to its decisior in the case of George W. Hopkins, Docket No. 39, and the 
case of the Peerless Motor Car Company, Docket No. 56.2. With regard to 
the second contertion the pertinent facts are stated in the memorial to te as ` 
follows: _ i : 

In July, 1913, the Mexican Minister of Public Instruction and Fine Arts 
called a meeting of the represertatives of various commercial houses in 
Mexico City, anc informed those present that the Ministry desired bics for 
80,000 school berches. At this meeting Mosler, Bowen & Cook, Sucr., was 
represented by José Solórzano, wao was one of their salesmen. Some time ` 

ter the meeting Mosler, Bowen & Cook, Sucr., was informed that tre 
Miristry had decided to apporticn the order for the 30,000 school benches 
among various houses, and that that firm would receive an order for 6,000 
benches as its share of the business. A representative of the Ministry siter- 
wards asked the irm to prevare a contract for the construction of the 6,000 
benches and to present it to the Ministry for signature. Accordingly it pre- 
pared a contract, and the claimant and Solórzano took it to the Ministry for 
signature. They were informed that an official of the Ministry wished to 
confer with Solórzano privately. By this official Solórzano was told that the 
Minister desired shat the contract be entered into between the Ministry and 
Solérzano personally and not between the Ministry and Mosler, Bowen & 
Cook, Sucr. Solórzano as well at the claimant agreed thereto, and the can- 
tract was execut3d accordingly. Solórzano immediately turned the docu- 
ment over to Mosler, Bowen & Cook, Sucr., in whose factory the benches 
were built, and tc whose factory a representative of the Ministry came fcr the 
purpose cf inspeczing benches tha; had been completed. AJl correspondence 
with the Ministry regarding the matter took, for the sake of consistancy, 
place in the name of Solórzano, ard also the invoices were issued in his name. 

The question Lefore the Comntission is whether cr not the claimant him- 
self could sue urder the contract entered into between the Ministry and 
Solorzano. On principle, that mist depend on the intention of the parties, 
or, if the intention of the parties bə not clear, what must be presumed to have 
been the intention of the parties. From the works of various civil law au- 

‘thors it appears that in countries. and among these Mexico, where the civil 
law obtains, the sole fact of a consract having been entered into. by an agent 
in his own name excludes the principal from right of action. Mexican law 
contains an exception to this rule in case the agent is a “factor,” who, ac- 
cording to Art. 399 of the Mexicen Code of Commerce, is a person who has 
the management of a manufacturing or-commercial undertaking or esta‘>lish- 
ment or who is aithorized to enter into contracts in regard to all matters in 

1 This JovENaL, Vol. 21 (1927), p. 160. ` 2 Thid., 22 (1928), p. 180. 
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teference to such an establishment er-nadertaking, but this exception does 
not apply in:a case like the present. $5.0~. sno ‘not being a “factor” of Mosler, ` 
‘Bowen &-Cook, Sucr. ` In Anglo-Saxon lew the sole-fact of a contract having 
been entered into by an agent in h-s orn rame‘is not consideéred’as establish- 


` ing a conclusive presumption that she tention-was to deal with the agent 


only, at any rate notif the principal = o-cisclosed, and, by the weight of áu- 
thority, not even if, asin the present case, the principal is disclosed. - -But} of 
course, a concliisive presumption may t= -stablished where there are further 
facts that: point in the direction of ax æzation to exclude the principal from 
a right of action. So in Elbinger Adin Gesellschaft v. Claye, L. R. & Q:-B: 
313, the further fact that the principal va: known to be a foreigner, was held 
to raise a presumption that the sontre3.-was with the agent only. ° Now, in 
the present case, the claimant was a for-gner, and, further, it was at the ex- 
press demand of the Minister that ths s22cract was entered into between the 
Ministry and Sclórzano personally. F zærefore seems at any rate doubtful, 
if, according to Anglo-Saxon law, a prim -pal would have the right to sue in'a 
" ease like the present, and, as abcve =tacad, according to Mexiéan law,” by 
which the contract i in ee is pavers? -L it must be assumed that: be; would 
: not: l w 

‘It eppears that on. February 4, 1615 Solbzmano Gfanstaned any aight -he 
might have had under the contrac in 4=stion to the claimant. The Cóm- ` 
mission has, however, no jurisdiction t anferee the vent Soruna Hr thè 
claimant i in- virtue. of this: rans: brags ass f ; 


Bes ae nee 9 ; 
‘The claim of the United States of ansema cn behalf of f Georgo V W. ‘Cooki is 
disallowed. . A 
Done i in Washington, D. C., this SC jacay of Api, 1929. 
KRISTIAN SINDBALLE 
Presiding Commissioner, ` 
G. FERNANDEZ MACGREGOR - | 
Commissioner. 


Comaoin NIELSEN, dissenting: 

This is a claim to obtain compensatizr Zor a quantity of school benches de- 
livered to and accepted by the Mexi Government. As stated in-the 
opinion of.my associates, it appears tiat + osler, Bowen & Cook, Suer., were 
informed that they would receive an oer for 6,000 benches as that firm’s 
share of a total number which it had t2+1 made known to commercial firms 
was desired: by the government. The fr was asked to prepare a contract 
for the construction. of the number‘alats=] to it.. When Solórzano, a sales- 
man for the firra, took such a ‘contrast «the Mexican Minister of Public 
Instruction and Fine Arts, the latzer =å that he desired that it should be 


JUDICIAL DECISIONS 491 


entered into personally between the Minister and Solérzano, and it was so 
executed. It is stated in the majority opinion that the question befor: the 
Commission is waether or not the claimant himself could sue under the con- 
tract entered inte between the Ministry and Solérzano. In my opinion the 
question is whetker this Commission ean, conformably to the terms of sub- 
mission in the comvention of September 8, 1923, that is, “in accordance with 
the principles of international law, justice and equity,” make an award to the 
effect that Cook shall be paid the contract price of the benches. The legal 
questions involved in that issue are different from the point whether a Gov- 
ernment may be sued on a contract. 

Ta this case, as it happens in many other international cases, the questions 
of domestic law cre much more difficult than those involved in the applica- 
tion of the prope: principles of international law. The situs of every element 
of the contract irvoked is in Mexico. Therefore the contract is governed in 
all respects by tke law of Mexico. Any rights Cook has under the contract 
are therefore determined by Mexican law. If he had no rights, it is of course 
unnecessary to proceed to the question whether in the light of any princip_e 
or rule of internetional law such rights were infringed. , 

Tn the ultimate determination of responsibility under international -aw I 
think an international tribunal in a case of this kird can properly give effect 
to principles of lew with respect to confiscation. International law does not 
prescribe rules re_ative to the forms and the legal effect of contracts, but that 
law is, in my opimion, concerned with tke action authorities of a government 
may take with respect to contractual rights. If a zovernment agrees to pay 
money for commodities and fails 3o make payment, it seems to me that an 
international tritunal may properly say that the purchase price of the com- 
modities has beer confiscated, or that the commodities have been confiscated, 
or that property rights in a contract have been destroyed or confiscated. 

I assume that it.is generally recognized that confiscation of the property of 
an alien is violat-ve of international law, just as it is generally forbidden ty 
domestic law throughout the world. See “Basis of the Law Against Con- 
fiscating Foreigr-Owned Property” by Chandier P, Anderson, AMERICAN 
JOURNAL OF INTERNATIONAL Law, 1927, Vol. 21, pp. 525 etseg. Theextentto 
which principles of international law have been applied to this subject is in- 
teresting. While generally speaking the law of nations is not concerned with 
the actions of a government with respect to its own nationals, we find in 
international law a prohibition against confiscation even-with respect to the 
property of a na-ion’s own nationals; a well recognized rule of international 
law requires that an absorbing State shall respect and safeguard rights of per- 
sons and of property in ceded or in conquered territory. See Americen 
Agent’s Report ia the American end British Claims Arbitrations under the 
Special Agreement of August 18, 1910, pp. 107 et seg.; pp. 167 et seg. 

Ii Cook had rights under this contract, then he was entitled under the 
terms of the contract to receive compensation for the benches which he marii- 
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factured and delivered and which N2=i2: accepted and received but did not 
make payment for to anyone. The te of the American Agency contains 
no citation of Mexican law throwing lga on the peculiar contract signed by 
Solórzano with a Mexican official. The effeet of this contract under that 
law is the only point of difficulty inzhs @se. In the written and in the oral 
- argument counsel appeared to rely primcizally on two international cases, the ` 
Heny case before the Aimerican-Ven2srelan Commission of 1903, Ralston’s 
Report, p. 14, and the McPherson œs lfore this Commission, Opinions of 
the Commissioners, Washington, 1927, 3 3253 
In the Heny case claim was made io >b- ain compensation for Heny because 
of damage inflicted by Venezuelan 2uthe-rities on a plantation with respect 
to which Heny asserted some righfs a though he evidently was not. the 
owner of it. One of the Commissisre:, Mr. Bainbridge, considered that 
Heny’s right might be considered in tze asture of an antichresis. With re- 
spect to the argument of ccunsel for “er ezuela that a contract upon which 
Heny based his claim of rights wes ~za d, because-under Venezuelan law 
record in a registry was indispensable to the validity of the instrument. Mr. 
Bainbridge said that the argument was untenable; that the contract was 
valid as between the parties whether rs:orded or not; and that, whatever 
might be the effect of the registration ay with respect to the rights of inno- 
cent third parties, it could have no efactin excusing the acts of a trespasser 
or tort feasor. The case having pasced for a decision to the umpire, Mr. 
Barge, he stated that the contract releJ upon in behalf of Heny was not a 
mortgage or a sale of an estate, ard alo lacked the characteristics of an. 
antichresis. He found, however, tza. Jeny did have an interest in the 
estate and an award was made by th: anvire in Heny’s behalf. The reason- 
ing upon which the umpire based his endusion is indicated by the sol oW ne 
passages from his opinion: 


Whereas, however—whatever me: be the technical deficiencies of the’ . 
instrument—whilst interpreting 2a.tracts upon a basis of absolute 
S what the parties clearly izteaded to co must primarily be con- ` 
sidere 

And whereas, it was clearly the n5-ntion of parties that no one but the 
claimant should have a right tc exp: opriate anything belonging to this 
estate, nor to profit by the reveztes, at all events so long as his interest 
in the estate should last, which iri3 est the heirs wished to guarantee; 
and whereas this interest existe= as well in the sum invested by him in 
the estate as in the debts he assun-20 and which he might pay out of the 
estate, the credits and debits of which were equally transferred to him, 
by the owners; whereas, there“o7=, according to this contract at the ` 
moment the facts which obliged tac Jenezuelan Government to restitu- 
tion took place, the only persoz wid directly suffered the “detrimen- . 
tum” that had to be repaired Fas iae claimant E, Heny; 

Whereas, it being true that accozcing to the principles of law gener- 
ally adopted by all nations and ae by the civil law of Venezuela, con- 


3 Summary in this JOURS A&L, Vol. 22 (1928), p. 194. 
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tracts of thie kind only obtain their value egainst third parties by being 
made public in accordance with the local Jaw—in this claim before the 
Commission. bound by tke Protoccl, to decide all claims upon a basis of 
absolute equity, without regerd to objections of a technical nature or of 
the provisious ‘of local legislation, this prinziple cannot be an objection, 
and even wien made this objection may be disregarded without impair- 
ing the grear legal maxim, locus regit actum, as equity demands, that he 

. should be indemnified wko directly suffered tae losses, and it not keing 
the question here who owned the estate “La Fundacion,” but who had 
the free disposition over and the benefit and loss of the values for which 
restitution must be made, and who, therefore, in equity, owns the claim 
for that restitution against the Venezuelan Government. 


The McPherscn case is more nearly in point with respect to the instant 
case. In the former, claim was madein behalf oz J. A. McPherson to recover 
the aggregate amount of some postal money orders which were not paid upon 
presentation to Mexican postel authorities. In behalf of Mexico it was con- 
tended, among cther things; thas no claim could be maintained before the 
Commission in tehalf of the claimant, since it was shown by the evidence 
that the money orders were not the property of the claimant, they having 
been issued in th name of John Davidson. This contention was met by the 
United States wish the argument that Davidson was an agent and banker for 
McPherson, and that the former bought money orders with money belonging 
to the latter whc could be regarded as an undisclosed principal. The Com- 
mission found that the evidence showed beyond a reasonable doubt that the 
money orders were bought by Davidson for McPherson with funds belonging 
to the latter, and it was not denied by Mexico that McPherson might have 
had an interest in the money orders. In the opinion of the Commission it 
was stated that an award in favor of the claimant could not result in the 
payment of mony to any other than the one who lost as a result of the non- 
payment. of the money orders. By this opinion which was unanimous an 
award was made in favor of the 2laimant. 

Possibly money orders may more appropriately be regarded as the means 
employed in the exercise of a governmental authority for the public benefit 
ratner than as ccntracts or commercial transactions. Nevertheless the rela- 
tionship betweea the purchaser of a money order and the government is 
certainly in a serse of a contractual nature. In the instant case we are deal- 
ing with the legal effect of = contract. Neither Cook nor Solórzano was 
paid. There is mo doubt that the loss resulting from the failure of the Mexi- 
can Government to meet its contzactual obligatiors falls on Cook, just as the 
failure to pay ths money orders resulted in a loss to McPherson.. However, 
in order to justify an award ir favor of Cook, the possession by him of « legal 
interest must be shown. 

ù was recogn-zed in the Heny case and in she McPherson case that the- 
claimant had same interest, and that because o? that interest and of the 
wrongtul act of governmental authorities the claimant in each case suffered a 
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loss. In the Heny case it appears thes ~mpire Barge attached considerable’ 
significance to the term “equity” apps=riz z in the terms of submission in the 

arbitral agreement under which he fucesit-zed. ' The terms of submission in 

the convention of September 8, 1923, rec tring a determination of cases in. 
accordance with the principles of inte~te{.onal law, justice and equity, ate 
somewhat elaborate, especially woen ¿zey are considered in connection with 

the jurisdictional provisions of the cocvention which are concerned with 

claims described in part as claims “for }cee3 or damages suffered by persons 

or by their properties,” and for “acts o7 2fficials or others acting for either’ 
government and resulting in injustize.” — think that the Commission has 

generally proceeded on the theory tha=, in spite of the somewhat elaborate 

terminology of the convention, it is sip required by the convention that 

all cases shall be decided by a just apz_ics..on of law; that the Commission 

should not render awards based on zore personal, undefined theories of 

equity which may differ greatly in thz wads of different people. Perhaps 

since clearly Cook only is the loser es  23:—It cf the failure of Mexico to pay 

for the benches, which the Mexicam ©-sverrment received and Cook manu- 
factured and delivered, and since nit ter agency has made clear in the pro- 

ceedings before the Commission tke kza effect under Mexican law of the 

contract invoked in this case, the Comarizion could properly, by taking an 

equitable view of the case, so to speak, 1er Cer an award to compensate Cook 

for the loss suffered by him. However, Ii -inx it is possible, particularly in 

the light of the conduct of the parties reveling their construction of the con- 

tract, to conclude that Cook had lega. ~¢ris which were ignored. 

It is stated in the majority opinion tha: trom “the works of various civil 
law authors it appears that in countries, acd among these Mexico, where the 
civil law obtains, the sole fact of a conma heving been entered into by an 
agent in his own name excludes ta2 =tive:pal from right of action.” No 
citation of any author or from any cod=i made to support this conclusion, 
except with regard to an exception in ~le+san law, which, however, is said 
not to be pertinent to the instant case. T~e correctness of the above-quoted 
conclusion with respect to an exception c= az assumed, it is conceivable that 
there may be another exception in Mevicen law which is pertinent. Had it 
been possible to invoke some provision of 14exican law, which is the law with 
which we are concerned in ccnstruing 72e tontract in question, a law clearly 
showing that Cook had no rights unde: tke contract, then of course I could 
have no occasion to dissent from the ceccimsions reached by my associates, 
since, as I have pointed out, Mex-can “sa is controlling with respect to the 
question of Cooks rights under the corbs. 

It is stated in the majority opinion «221 sae question before the Commis- 
sion is whether the claimant could sue vr Zer the contract entered into be- 
tween the Ministry and Solórzano Im Seng with an international case it 
should be borne in mind that the rigat of a Terson to sue a government under 
domestic law is not conclusive with resce2 +9 rights that may be invoked in 
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behalf of such a p2rson under international law. For example, the Govern- 
ment of the United States and the Government of Great Britain, generally 
speaking, do not slow themselves to be sued in tort, nor do the tribunals of 
either of the two governments pass upon political acts of the government 
which created them. But redress guaranteed by international law for 
wrongful action can of course be obtained in bekalf of aliens in other ways 
than by suits ageinst the government, as through diplomatic channels, or. 
through the acticn of international tribunals. International reclamations 
for the most part grow out of what in terms.of domestic law is described as 
tortious acts. So, likewise, in a case in which a government might nct by iss 
domestic law provide for suits in contract against itself, money due undar a 
breach of contract could nevertheless be recovered in a proceeding before an 
international tritunal. Prior to the year 1855, the Government of the 
United States dic not allow itself to be sued in contract. Persons having 
private claims agenst the gcvernment had recourse solely to applications to 
Congress. The right to bring an ction in contract against the government 
was granted by the Act approved February 24, 1855, 10 Stat. 612. Court of 
Claims Reports, Fol. 17, pp. 3 et seg. A petition of right lies before British 
courts with respect to matters of contract. 

In the majority opinion there is some discussion of rights of action under 
Anglo-Saxon law. Since the contract invoked in the instant case is governed 
by Mexican law, the principles of the common law or statutory provisions 
obtaining in so-celled Anglo-Saxon countries have no relevancy except pos- 
sibly by way-of analogy. Under Anglo-Saxon law it is of course well estab- 
lished that an undisclosed principal may sue on tke contract. 

The case of Die Elbinger Actien-Gesellschaft v. Claye, L. R. 8 Q. B. 313, 
cited in the majority opinion, can only be fully understood when account is. 
taken of the fact that the decision sherein is based on a long established Eng- 
lish usage of trace. Cook’s firm which carried cn its manufacturing ard 
commercial busin2ss in Mexico can seemingly not be regarded as a foreign 
merchant in Mexico in the sense in which a German Rgrpereuon, doing busi- 
ness in Germany is foreign to England. . 

The principle oz which Die Elb-nger Actien-Gesellschaft v. Claye was d2- 
cided does not seam to have been fully accepted in the United States. In 
Bray: v. Kettell, = Allen 80,-Chie? Justice Bigelow, in making reference to 
cases in which it wad been stated that agents acting for merchants residing 
in a foreign countzy are held personally liable on all contracts made by them 
for their employers without any distinction whether they describe them- 
selves in the contzact as agents or not, said: : 


We are inc ined to think that a careful examination of the cases which 
are cited in sapport of this supposed rule will show that this statement is 
altogether tos broad and comprehensive. Certain it is, that if it evar 
was received as a correct exposition of the Jaw, it- has been essentially ` 
modified by the more recently adjudged cases. It doubtless has its 


406 THE AMERICAN JOURNAL OF (NTERNATIONAL LAW 
a 

origin in a custom of usage of trice ace in England, by which the 
domestic factor or agent was deemed to be the contracting party to 
whom credit was exclusively given; end it was confined to cases where 
the claim against the agent ‘ves for ‘gc ods sold, and was not extended to 
written instruments. But isis goiag quise too far to say that this usage 
or custom is so ingrafzed into she common law as to become a fixed and 
established rule, creating a presum tion in all cases that the agent is ex- 
clusively liable, to the entire exoa1cracion of his employer. 


As I have already observed, thar2 is poz in this important case any citation 
in the majority opinion of any provision cf any Mexican Code or any other 
legal citation as a basis fo? the corelvsion thet under the law of Mexico the 
sole fact that a contract has been ent2r2d into by an agent in his own name 
excludes the principal from a right of act.an. In support of a contention to 
that effect counsel from Mexico c:ted Aricle 284 of the Mexican Code of 
Commerce of 1890, reading as follows: 


When the commiss:cn merchant ecntracts in his own name, he shall 
have cause of action and liability direst with the persons with whom he 
contracts, without being obliged to de-lars who his principal is, except in 
the case of insurances. (Trarslation.) 


- It is difficult to perceive that langage of this provision excludes the idea 
of rights and obligations o: a principal uncer a contract made in the name of 
the agent. Article 284 of the Mexican nde seems to confer a right of action 
cn an agent. It is also a zenera: rule cf tne common law that where a con- 
tract entered into on account of tke pr.ncipal is in its terms made with the 
agent personally, the agent may sue ipon it. At the same time a principal 
‘who is the real party in interest, thcuza 10° named as such, has also a right of 
action upon the contract which usually -s paremount to that of the agent, so 
that ii the principal sues tie agent mey rct. The Law of Agercy, Mecham, 
Vol. 2, pp. 1592-93. 

In considering the effect of Article £84 x the Mexican Code it is pertinent 
to determine whether Solórzano cesy praperly be regarded in connection 
with the transaction under considera~icn as a commission merchant (comi- 
sionista). It seems to me very dotbt:u_ that he can be so considered. Ref- 
erence is made in the majo-ity opinion t> provisions of the Commercial Code 
of Mexico with respect to factores The Cade contains the following articles: 


Art. 314. When the factor contens ir his own name, but on account 
of a principal, the other contracting party can take action against either 
the factor or the prineipal. 

Art. 315. Whenev2r the cartra3ts entered into by the factors affect 
any object included in the kird of kusiness or trade in which they are 
engaged, such contracts shall be cersidered to have been made on ac- 
count of the principal, althcugh the -actor may not have so stated on 
entering into same, or may have exceeded his authority or committed an 
abuse of confidence. 
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Art. 316.. The contracts c? his factor shall likewise bind the principal, 
even when they may be foreign to the class of business with which the 
factor is encrusted, always provided that he is working under the in- 
structions ot his principal, cz that the latter has given his aporoval in 
express terms or by pcsitive acts. (Translation.) 


% is said that Solórzano was not a factor. Counsel for the United States 
argued that it might be just as zroper to consider him to be a factor as to 
designate him as a comisionista. In my opinion he was probably neither in 
cornection with the transaction under consideration, and the above cuoted 
previsions from the Mexican Czde are interesting merely in showing the 
principle of repr2sentation in Mexican law. 

Counsel for Mexico perhaps cid not rely fully in his contentions on the 
language of Artizle 284 of the M=xican Code, apparently considering that it 
might be interpreted in the light of Article 246 of the Code of Commerce of 
Spain reading as follows: 

` Where ths comisionista ccotracts in his own name, he shall not have 
to specify who the principal is, and he shall be liable in a direct manner, ` 
as if the business were his on, to the persons with whom he contrazts, 
such persors to have no acions against the principal, nor the latter 
against then; without prejudice to the respective actions of the principal 
and the con-isionista as between themselves. (Translation.) 


This provisior of the Spanish Code is quoted in Lozano’s publication of 
the Mexican Code of Commerce Zor 1890, and also in the same author’s pub- 
lication of 1889, containing the Mexican Code of Commerce, with citations 
by way of comparison of provisions of the codes of other countries. “he 
latcer contains certain comment: by Lozano on Article 246 of the Sparish 
Code. Counselfor Mexico apparently argued that Article 284 of the Mexi- 
can Code could be construed to have the same scope as Article 246 of the 
Spanish Code. To my mind ii would involve an extremely liberal con- 
struction to real into the meagre language of Article 284 of the Mexican 
Code the comprzhensive provisicns of Article 246 of the Spanish Code. As 
has been heretofore observed, Arzicle 284 of the Mexican Code states a rule 
that is elementary in the commca law with respect to the right of an agent 
to sue. . 

Apparently tke principle of ag=ncy was not found in the early Roman law 
of contract. H-inter’s Roman Lzw, 4th ed., p. 609; Sohm’s Institutes af Ro- 
man Law, Ledlie’s translation, Ozford, 1907, p. 221. But the idea of repre- 
sentation has of course been la>zely incorporated into the modern “aw of 
countries goverred by the principles of the civil law, and this seems clearly 
to be true with respect to the lew of Mexico. See on this point Cécigo de 
Comercio de los Estados Unidos Mexicanos, Séptima Edición, por Jenaro 
García Núñez ~ Francisco Pascual García, 1921, Arts. 51-74, 273-231; 
Código Civil vigente en el Distrita y Territorios Federales, por Francisca Pas- 
cual García, 1911, Arts. 2342-2358. 
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i The point with respect to the inteni of = party to a contract to deal with 
` another specifiec party is touched upoa iu the opinion of my associates, and 
‘apparently was considerably stressec in 11 argument of counsel for Mexico. 
The obvious fact that a men has a riea to contract with whomsoever he 
: pleases is not inconsistent with the cecm»on law principles that an undis- 
closed principal or a person in whose feve a coatract is made may sue on it. 
A man cannot make a contract in suci a vay as to take the benefit thereof 
unless he also takes the responsibilits cf it. Counsel for Mexico argued 
thet possibly the Mexican Governmen’. intended te contract with a Mexican 
citizen rather than with an alien, wita tæ idea of avoiding diplomatic in- . 
tervention in behalf of Cook or the pres atation of a claim such as is now 
before the Commission. In my opiniec zue Commission is precluded from 
approving of any such suggestion, since -vlomatic intervention could only 
be apprehended in case it was intend=d mot to pay for the goods manu- 
factured, delivered and accepted. 

It seems to be pertinent to consider zL- poiat of intent in a substantial 
way in dealing with questions under czmctlerztion. A government buying 
large quantities of supplies, it must be 2.sumei, would desire to deal with 
responsible persons or business coreera; The Mexican Ministry seem- 
- ingly would not expect a salesman: to m=rufacture and deliver a large quan- 
tity of benches; they desired to deal witt = responsible manufacturing con- 
cern; they knew that Cook’s firm memcfactured the benches; a Mexican 
representative inspected the benches oz Czok’s premises. 

Counsel for the United States suggestec that, having in mind all the facts 
and circumstances in relatior. to the som2that peculiar transactions in ques- 
tion, the view could properly be taken tà w the writing signed by the Mexi- 
can official and Solórzano did not repres2ic the entire contract for the man- 
ufacture and delivery of the benches. here appears to be considerable 
plausibility in this argument. Generally : peeking, when bids for commod- 
ities are asked for and made and acceped, a contract is complete. . Of 
course laws and regulations may prese~i>: subsequent formalities. 

In the absence of explicit informat.o1 with respect to the transactions 
involved in the instant claim, it seems tc ne zhat the Commission is justi- 
fied in resorting to conclusions based up21 the actions of the two parties to 
the contract whatever may be its premse nature. In the extensive record 
in the case there is nothing to show t=si the Mexican Government in the 
past ever suggested that Cook had no -izads because he did not sign the in- 
strument signed by the Mexican Minisi-> anc Sclérzano. In the. Green- 
street case (Docket No. 2767) the Commxsion was called upon to construe 
an important contract signed by the Gen-cal Director of the National Rail- 
ways of Mexico and by an attorney cf 3 =. Burrowes, President of the Bur- 
rowes Rapid Transit Company. There v=s nothing in the language of the 
contract to indicate that it was made oz benalf of that company. In behalf 
of Mexico it was contended that no cu:wactual relations had ever existed 
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between the National Railways of Mexico and the Burrowes Rapid Transit 
Company. The Commission, in reaching a conclusion with respect to this 
point took account of the action cf the parties. In the opinion writteù bý 
the Presiding Ccmmissioner it was pertinently said: 


There is, however, ample evidence to show that the transportation 
business realy was carried on by the Burrowes Rapid Transit Company, 
and that this fact was perfectly well known to representatives zf the 
National Railways of Mexico. It must therefore be assumed that the 
contract entered into was intended to be a cortract between the National 
Railways of Mexico and the Burrowes Rapid Transit Company. ` 


Clearly the Commission in reaching the conclusion that the Burrowes 
Rapid Transit Company had rights under a contract signed by a representa- . 
tive of the railweys and an attorney for the Burrowes Company grounded its 
action on the irterpretaticn put upon the contract by the parties, partic- 
ularly by the Mexican Government. I perceive no reason why a similar 
conclusion may aot be reached ix the instant case with equal or with greeter 
prcpriety. Cook’s firm offered z0 make a quantity of benches desired by 
the Mexican Government. The firm was asked to bring in a contract. A 
representative of the firm signed that contract. The Mexican Government 
inspected the benches on Cook’s premises and aczepted them on delivery. 

But I think tkere are still morz pertinent considerations of which account 
may be taken. It is shown by the record that from 1918 up to the latter 
part of the year 1926, repeated requests for payments were made in the name 
of the firm of Mosler, Bowen & Cook, Sucr., by a representative of the firm, 
and evidently not once did the Mexican Government deny liability to the 
firra on the ground that the contract was signed by some other party. 

_ In reply to a sommunication of November 26, 1918, it was stated to the 
firra: “in order to settle this matter it is necessary for you to prove that the 
said furniture is in the possessizn of the present government.” In reply 
to a letter of December 14, 1918, from the firm, it was said: “It is not pos- 
sible to order tLe payment whieh you request, unless you can prove that 
the said furniture is in the possession of the present government.” In re- 
spcnse to a reqrest made under date of December 28, 1918, for permission 
to examine files pertaining to the transaction in question, with a view to 
locating the furniture, the firm vas informed thet permission could not be 
granted. In reply to a commuzication of April 25, 1921, with which the 
firra’s representative sent to the Ministry information concerning invoices, 
the former was requested to call at the Department of Finance to mak» cer- 
tain explanations. Under date cf November 16, 1921, the firm was informed 
by the Ministry of Finance that the General Controller’s Office had stated 
that only by an express order cf the President of the Republie could this 
claim be accepted, since the transactions belonged to the period of Victo- 
riano Huerta. In response to a communication of November 17, 1922, ad- 
dressed to President Obregon, the President replied that “the nullity of all 
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acts of the usurping government of Erena was decreed by a law” which 
under no circumstances could be arrmlEd by the Executive Office. Cer- 
tain detailed information having been r=uested of the firm, it was sent to 
the Controller’s Office, which it appeezs consulted the consulting attorney 
of his Department for an opinion. Unter date of October 16, 1925, the Con- 
troller’s Office informed the firm that. ar the credits contained therein’ be- 
longed to the years 1913 and 1914, th=” ~ere annulled in conformity with 
the provisions of the law. 

It thus appears that after extended +: zussion between the firm and the 
appropriate Mexican officials, the lets2r wounded their refusal to pay Cook’s 
firm for the benches not on any contertic thet no contract had been made 
with the firm, but on a declaration of x. L_ty of the debt. The annullment 
of debts either in time of peace or in Lime =i war is violative of international 
law, and such annullment as a ground cf defense for the non-payment of 
debts has repeatedly been sə treatad zy inis Commission. In the instant 
case an interesting defense based om a 2creiruction of Mexican contract law 
is plausibly made by the Mexican Agen2> However, it seems to me that 
the Commission, in dealing with the um2--tainty confronting it, is justified 
in taking into account the cititude cf H= claimant and of the respondent 
government up to the present tim2, szot-ng explicitly the rights asserted 
by Cook and the grounds on whick 72 Maxican Government based its de- 
nial of the rights asserted. I am t2ecef—e of the opinion that an award 
should be made in the present case far -he contract price of the benches 
manufactured and delivered by Ccok’: fim and accepted by the Mexican 
Government, and for a proper allowanze — interest. 

On February 4, 1915, Solérzano, on d2=arting from Mexico, made an as- 
signment of all his rights under the eozt=>3t to Cook. It is clear that this 
assignment was made solely for the pu>zce of assisting in any possible way 
to obtain compensation. Solérzsno kas furnished sworn testimony that 
it was thoroughly understood by all cca3:med that.in signing this contract 
he acted simply as the agent, and thes ‘_30k’'s firm was the real party in 
interest. Others have furnished zest mmy to the same effect. In the 
American brief no reliance is plac2d m this assignment as an important 
element in the claim. Let it be assum=d (nai an assignment was necessary 
in order that Cook might have righz3 uier the contract. Then had this 
assignment been made prior to the ture when the compensation for the 
benches became due, so that there wzušc -ave been a breach of contractual 
rights of the firm, it may be that a clhir could now be made in behalf of 
Cook, since in that situation the claim wh =h accrued was that of'an Ameri- 
can citizen. However, it seems to be d2ax that the money was due prior to 
the time of the assignment. And im azy event, according to the view 
which I have indicated, the Commissicr is justified in proceeding on the 
- theory that Cook’s rights vested under “ke contract prior to this assignment. 
The assignment might be considered tz te of much importance if the view 
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should be taken zhat it is important only with respect to the question af the 
rights to sue in Mexican courts. 

I regret the necessity of dealing with uncertainties such as are involved 
in this case. However, it is certain that from the practical standpoint a 
pectiniary awarc ‘could only have the effect of granting compensation to a 
claimant for commodities which he furnished in good faith. Anc if ccm- 
pensation is not paid the claimani suffers a considerable loss, and the Mexi- 
can Government retains property for which it paid nothing. In justifica- 
tion for withholding payment Mexican authorities have asserted nothing 
from 1915 up to the time of the proceedings before the Commission, excapt 
that the debt had been cancelled by executive decree. 

Frep K. Nierse, 


Commissioner. 


Rıcuaan A. Newman v. Tus Unirep MEXICAN STATES 
(Docket No. 129: Decision No. 144) 
Opinion rendered May 6, 1 929 | 


The Mexican Government held liable in damages for the failure on the part of the authori- 
ties of the State of Durango to take proper steps to rescue an abducted American citizen and 
bring his abductors to trial. 


The Presiding Commissioner, Dr. Sonia for the Commission: , 

In this case daim in the sum of $15,000.00, United States currency, is 
made against the United Mexican States by the United States of America 
on behalf of Richard A. Newman, an American citizen, alleged to have been 
kidnapped by Mexican bandits, for failure on tae part of the Mexican 
authorities to rescue Newman and to apprehend and punish the kidnappers. 

The facts out of which the claim arises are alleged to be as follows: 
_ During the ea-ly part of January, 1923, the claimant went to Mexico end 
established a small farm on a rented plot of ground known as the Hacienda 
Guatimapé in tke State of Durango, about sixty miles north of the City of 
Durango. On April 24, 1923, he went out on horseback to visit an old dam 
site located at the foot of a mountain range about three miles distant from 
his Hacienda, fcr the purpose of fishing in a river and of satisfying his in- 
terest in a certain engineering project. While en route he was accosted by 
four or five arm2d Mexicans, robbed of his horse, a pistol, a pocket knife, 
and some few p2sos he had on his person, and taken into the mountains. 
The abductors proved to be under the leadership of General Juan Galindo, 
a well-known rebel or bandit in the region. They told Newman that he 
would be released only on payment of $30,000.00, Mexican curreacy, end 
they subjected tim to various hardships. They kapt him until October 29, 
1923, when he yas released on payment by a special representative of the _ 
American. Government of $300. 00, United States currency. He was then` 
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in a miserable condition, infested wick —-rmin and suffering with an in- 
fected leg, which had been injured duriaz an attempt to escape, and which 
‘made treatment in a medical sanatoricr: x-cessary, causing him-an expense 
of about $1,000.00, Mexican ‘currenev. 

The respondent government alleges Est Newman joined. ihe bandits or 
remained with them from his own free ri. It appears that certain rumors 

. to that effect existed in the region, ana :m:h ramors are reflected in testi- 
mony given by military authorities of sas State o? Durango as well as.by 
some other. persons. It further appears -14t Newman was allowed to write 
a number of letters in English to represexatives of the. American Govern- 
ment. . But these facts furnish no prcof Er- the assumption that the case was 
one of self-abduction, and in‘ the light o te content of Newman’s letters, 
which are to the effect that he does n> Felieve that Galindo will kill him, 
and that he does not want anybody to p:=-ransom for him, the assumption ` 
must be rejected. 

As soon as the abduction of Newmer. = braught to the knowledge of the 
Mexican Government, orders'to rescue Kerman were issued to the military 
authorities of the State of Durango. =f it must be assumed that these 
authorities were dilatory in the matter, xossibly because they. believed the 
case to be one of self-abduction, possibly 3+:ause Galindo, although followed 
by a group of only a few men, had sich t=:tions with the population of the 

‘ region as to make the authorities cons.dex aim not as a usual bandit but to 
some extent as a political factor. On Mi 30, 1927, Galindo surrendered 
to the military authorities, but neithe> hea-cr his followers were ever brought 
to trial or punishment for the abdusciox > Newman. - It appears that the 
surrender took place according to an arrergement a arrived at, the 
terms of which are unknown. 

The Commission is of the opinion sksr Mexico must bè AONA for 
failure on the part of the Mexican aitho-£-es to take proper-steps to rescue 
Newman and bring his abductors to tzia. and that, therefore, an award in. 
the sum of $7,000.00. United States 2u ancy, should be rendered in the 
present case. 

Decisire 

The United Mexican States shall pay & The United States of ‘Armerion on 
behalf of Richard A. Newman the sum ct 7,000.00 (seven thousand sole) ; 
United States currency, without intaresi: 

Done i in ba as D. C., this 5th cer of May, 1929. 

Enermax SINDBALLE, 

Presiding Commissioner. 
Enep K. NIELSEN, - 
~ Commissioner. 
-, FERNÅNDEZ MACGREGOR, 
l Commissioner. 
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The Exterritorial-ty of Ambassadors in the Sixteenth and Seventeenth Cenvurces. 
By E. R. Adair. London: Longmans, Green and Co., 1929. pp. xiv, 282. 
Appendix. Irdex. $8.00. 


Within the period indicated by the title, the author has made a careful 
study of the literature and the practise of states. Beginning with the im- 
munity of the ambassador from criminal jurisdiction, a chapter is devotec. to 
“theory,” that is, to the examination of the doctrines and views of the princi- 
pal writers of the day. This is followed by a chapter devoted to the practice 
of states in regard to the punishmeni of ambassadors. In this partievlar 
matter the conclusion is reached that, according to the practice of states, 
“an ambassador who was guilty of a crime, even of conspiracy against the 
prince to whom he was credited, might possibly be restrained if there were 
real danger to tke state, but that he could not be punished; for that he must 
be sent home to ais master.” But in the preceding chapter on the thezry, it 
was found that the abstract reasoning of the writers often led to a more 
severe judgmen+ than actual prectice permitted. “If the precedents and 
the legal writers come to the same conclusions, it is,” in the author’s opinion, 
‘(the result of tke influence of practice upon theory and not of theory upon 
practice.” 

In the succeeding chapters the same method is applied to the consideration 
of she “Immunity of the Ambassador from Civil Jurisdiction”; “Immunity 
of the Ambassador’s Suite from Local Jurisdiction”; “Jurisdiction of Am- 
bassadors and Immunity cf their Couriers and Despatches”; “Freedom of 
Worship”; ‘“Inviolability cf the Ambzessador’s Residence.” These chapters 
are followed by an interesting account of the methods of enforcement of 
diplomatic immunities in the principal states at that period; from which it 
appears that in England and the United Provinces alone “the peculiar im- 
munities of the ambassador were protected by law.” 

As a result of this interesting examination, Professor Adair finds that the 
diplomatic immanities recognized by the practice of states were, in many in- 
stances, in advaace of those which the writers claimed for them. The views 
expressed by the writers of the sixteenth and seventeenth centuries have been 
nozed and summarized. They afford the basis for a valuable bibliographical 
appreciation of the authorities of that epoch. Grotius, Zouche and Bynkers- 
hoek “emerge with colours flying,’ but Gentili and Hotman are condemned. 
“ Ayrault and Conradus Brunus show a clarity and an appreciation of the 
reel questions st issue that might well justify their being held in rather 
higher estimaticn than has hitherto been their lot.” 

= The JOURNAL assumes no responsibility for the views expressed in book reviews or 
notes,—Eb, 
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An interesting appendix deals with —h=«rtertainment of ambassadors'‘who 
used in earlier times, when they caxe <1 only a few weeks’ visit, to be fed 
and lodged at the royal expense. le o-z to avoid a serious drain on the 
public purse, this was gradually cha2g2d waen it became customary for am- 
bassadors of the principal states tc =s-d- for considerable periods at each 
capital. 

The inviolability which ambassacccts ue w enjoy is shown to. have existed 
three centuries ago, but the author p-e=s ta designate this status as “ ex- 
territoriality.” This latter term “Zaz certain definite legal implications; it 
removes, for instance, the ambassadcr <1 tə clearly from the jurisdiction of 
municipal law.” 

This volume makes a very imporzent eœ tribution to the science of inter- 
national law, and should not be over.onkec ay any student. The method of 
treatment is brilliant, the execution mz; s2holarly, and the subject matter 
of unusual interest. It is perhaps to b= -egretted that the author did not 
combine his judic‘al criticism of the »=s=%<ia the form of a bibliography; and 
he perhaps departs from his otherwise rizi ly scientific method when, at the 
conclusion of his chapters, he states 772071 reference to modern authorities 
or siate practice what he considers to -= 32e existing diplomatic immunities 
as compared with those of the sixteza-h anid seventeenth centuries. 

ELLERY C. STOWELL. 


The Present Juridical Status cf the 3B-22z% Dominions in International Law. 
By P. J. Noel Baker. New York: Icrgmans, Green & Co., 1929. pp. 
XII, 421. $7.50. 


Professor Baker’s book, which is base= œ a course of lectures delivered at 
the Academy of International Law a- ze =ague in 1927, is an interesting and 
valuable contribution to the literatur= oœ ‘Dominion Status.” 

Sometime the authorities on internam] law and international relations ; 
will have to recognize that the Britizk LC o-min‘ons and Great Britain herself 
no longer comply with any accepted stzadards and cannot be classified as 
dependent or independent states as ze? szates were classified in the past. 
Nor, because of this, can it be said tze} they are inferior to the other states 
that make up the family of nations. ‘Ley really are new developments 
which may be described but which car—at, ab present, be defined. Professor 
Baker has had considerable experience In -Le actual administration of the ex- 
ternal affairs of the British Commozw ta and has supplemented that ex- 
perience by wide and scholarly resear3= +s a result, his book is particularly _ 
valuable to those who are interested im L1e administrative practice of the 
governments and officials of Great Briaiu ard the Dominions in carrying 
out their united and respective foreign col Ges. He outlines the constitution 
of the Commonwealth, in so far as it a2=cts foreign policy, and the relations 
of that Commonwealth and of its memcze:s z0 the League of Nations and to 
the world generally. The conclusion sni-ed at is that the Dominions are 
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persons in international law, but persons, subject, because of their peculiar 
relations to eack other, and to His Britannic Majesty, to certain restraints 
upon their powe-s of entering into agreements with other states. This con- 
clusion is undoubtedly true in fac, but it conflicts with legal theories, and as 
such, comes in for a good deal of criticism. 

The book has zwo defects. It is based on a series of lectures delivered to a 
Continental audience, and it is too largely made up of comments upon the 
opinions of others. Despite these defects, it is probably the most corplete 
study of the administrative practice of the British Dominions in externa! af- 
fairs that has appeared to date. à Norman M. ACKENZIE. 


Essai de droit pénal international: Vaffaire du “Lotus.” By G. Canonne. 

Paris: Recueil Sirey, 1929. pp. 345. Bibliography. 

Among the decisions heretofore rendered by the Permanent Court of In- 
ternational Justice, none seems to have given more inspiration to jurists 
than the decision in the Lotus case. The latesi addition to the voluminous 
literature already existing concerning this case is Mr. Canonne’s book. The 
author’s study is divided into two parts. In the first part he seeks a rational 
solution-of the Lotus case by considering it from the threefold points ot view 
of international, criminal and maritime law. He analyzes, successively, the 
nature and limiss of sovereignty and the sources of the law of natizns,— 
problems of international law; the territorial and extraterritorial character 
of criminal jurisjiction—problems of criminal law; and the rules app-icable 
to collisions on the high seas,—problems of maritime law. In the second 
part, the practical solution reached by the court in the Lotus case is subjected — 
to an analytical criticism in the light of the results and conclusions arrived 
at in the first part. The study is the result of a conscientious and impartial 
inquiry, and presents an intelligent and amply documented picture of the 
theory as expressed by authoritative writers on international law, and the 
practice as manifested in the court decisions of the important maritime na- 
tions with respe3t to the issues involved in the Lotus case. 

The significant point in Mr. Canonne’s reasoning is the importance which 
he attributes to natural lew. While recognizing that the decision of the 
court was in conformity with the positive law of nations (droit positif), he 
concludes that, had sufficient weight been given to the dictates of natural 
law, which the court, in the author’s opinion, omitted to do, Turkey would 
have been founc unjustified in exercising jurisdiction over the officer of the 
Lotus. Judging from his reasoning, Mr. Canonne seems to be an adherent’ 
of the school of natural law, revived in France in this century under the in- 
fluence of Geny and Duguit, and thus his book will commend itself nct cnly 
to international lawyers but also to students of legal philosophy. Although 
containing no startlingly new and revealing contribution to the Lotus case, 
this book shoulc be welcome on eccount of its interesting mode of approach 
to the problems involved. Francis Drie, 
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Répertoire de Droit International. Flanaad by A. Darras. Edited by A. 
DeLapradelle and J. P. Niboyet, wiz t> assistance of a large number of 
jurists. Paris: Librairie du Recue :a=7, 1929. Tome I, PP. viii, 713. 
‘Tome I, pp. viii, 705. Fr. 120 esci. 


In 1914 appeared the first’ volume of 1L- Répertoire de Droit I he oe 
Begun under the direction of Alcide Dsaes, founder of the Revue de Droit 
International Privé, it had been carried ci =*ter his death by the new editors 
of the Revue. The outbreak of war pree =d the publication of subsequent 
volumes, and at the close of the war -t +=s realized that the fundamental 
changes that had come about called-fo> = ==np:ete ravision of the plan of the 

‘work. The first volume of the presemt ec sion, rewritten and reset, covers 
topics from Abandon to Armateur, ard t ncludes a number of. important 
subjects, such as Alsace-Lorraine, whick +=re not included in the edition of: 
1914. The narrower field of private imter=-sional law has been widened, and 
the scope of the work now covers inters-=nal law in the broad sense of the 
term. 

What is a répertoire? the editors ack a=mselves. It is a ile intended 
for general use, which presents ready ici-metion upon its several topics, 
accompanied by statistical tables, clear 71.6 of practice and specific details. 
Its value for domestic law is conceded: «1 she more should its usefulness be 
recognized in the international field, ~t= + the legislation of different coun- 
tries, the diverse theories of jurists, ami -he judizial decisions. of foreign 
courts tax the resources of the average lizrcy end the linguistic attainments 
of the ordinary practitioner. The ditical—ss cf the task of making such an 
encyclopaedic dictionary, great as thar == may be overcome in large part 
by drawing upon the editorial staff of the =.vue. At the same time the Re- 
vue can serve as the annual supplem=ni 1=ressary to keep the or up to 
date. 

Outstanding among the fifty or more arles in the first seins are those 
on Maritime Abandonment, Diplomet.: sgent, Algeria, Alsace-Lorraine 
and Arbitration. Each of these impirtact topics is preceded by a bibliog- 
raphy and an analytical table of conten-= =d is followed by an alphabetical 
index. Each constitutes in respect te baz extent of the material it presents 
practically a small treatise upon the s-bp=, with the additional advantage 
that, after the manner of an encyclope2d-< 4ictionary, the treatment is con- 
cise in form and specific in the informs:is21 it presents. The reader is thus 
able to put his finger at once upon the pe> alar point of law which he wishes 
elucidated and find with a minimum of 2xG:ulfy the answer to his question. 

Under the topic. of Maritime Abanc—ment, for example, there is first 
presented the general theory of the su=j2s-. then the positive law governing 
it, with principal attention to the law c7_-~anee and with a general discus- 
sion of the law of other countries; ther lows a study of the convention 
signed at Brussels in 1924 and now-aveitimg ratification. The article on 
Diplomatic Agent deals about half and Le“ w-th general international law 
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and the particuler details of French practice. The article on Algeria is con- 
fined to the personal status of Mohammedan and Jewish natives, the position 
of eliens in Algeria being reserved for the general article on Aliens. The 
topic Alsace-Lorraine forms a volume in itself-and is an exceptionally valu- 
able study of the changes that heve taken place in the two provinces from 
1871 to 1918, and particularly since the annexation to France in 1918. The 
topic Arbitratior. goes into many technical details of practice not ordinarily 
included in general studies of the subject. 

Volume II covers topics from Armée to Bureau International du Travail. 
Prominent among them are Asylum (Right of), Insurance (under numerous 
sub-heads), Damages to goods in transit (Avaries', Aviation, and the Inter- 
national Labor Eureau. Each is treated with the same analytical exactness 
and concise expcsition that mark the topics of the first volume. - The treat- 
ment of maritime and of social insurance is particularly full and valuable end 
will be of service to American scholars in spite of the fact that the United 
States is not inctuded among the fifteen countries whose social legislation is 
surveyed. ; ' 

While the Régertoire deals mainly with the so-called private international 
law, the familia: conflict of laws, it contains so much material that has an 
indirect bearing upon international law in the wider sense that it must 
prove of great se-vice to the student in the field of public law as well as to the 
practitioner in tie field of private law. More and more questions formerly 
confined strictly to the conflict of laws are being brought under international 
regulation and taus made part of the general body of international law. A 
similar encyclopaedic dictionary in the English language, giving special em- 
phasis to the dezisions of British and American courts, would undoubtedly 
be of great service and fill a gap in our legal literature. 

C. G. FENWICK. 


Handbuch des Völkerrechts, II, 4. Die Staatenve-bindungen. By Dr. Josef 
L. Kunz. Stıttgart: Kohlhammer, 1929. pp. viii, 818. Rm. 45. 


The cyclopede character and significance of the Handbuch series as a 
whole has already been described in the Janusry, 1929, number o? this 
Journat (Vol. 23, No. 1: 243-4); since that was written, the plan of the 
series has been enlarged from 21 Abteilungen, or parts, to 25, and the present 
work by Dr. Kunz is the eleventh study that has been published and con- 
stitutes part 4 of the second Band. It is impossible in the limited space 
here permitted to give even an adequate summary of the 818 closely- 
` printed pages, end the still more closely-printed footnotes found on every: 
page of this tec4nical, detailed, but very scholarly work; and a description 
is rendered moze difficult because the title, Staatenverbindungen, has no 
exact equivalent in English. A literal translation, state unions, conneztions, 
or relations, will, for the sake of brevity, be employed in this review, but 
with the understanding that it is both inadequate and to some exteri mis- 
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leading. The German term implies th2 selationships that different com- 
munities and individuals sustain te a common authority, the state. And 
it is very properly made th2 subject cf sc —mportant and thorough a study 
as we have here, for, in the opinion cf Dr Kunz, the subject has never had 
an adequate treatment. Jellinek, in kis vzrk on the theory of state unions, 
as early as 1882 called attention to the fam that “in very few fields of public 
law is there as much obscurity as in «f= theory of state unions. Con- 
federated states, real uniors, prctecz=rat=, eic., are so far removed from 
scientific clarity that concerning maz; af -hese concepts there is not, even 
a dominant opinion. .. . rct even en a>-~oazh to an agreement.” 

The author begins with a theorzt-¢ diss sion of the primacy of the inter- 
national legal order, with sovereiz3, quzsi-sovereign and non-sovereign 
- states; then follows a critical review of -ze theories of representatives of 
different schools of thougkt: Kelsen, ruc regards the problem of. state 
relationships as & question ranging betye=n federation and confederation; 
Jellinek, who proceeds from: the unitary sate which he identifies with the 
centralized state; Duguit, who distinzuis%s between power and functions 
and places special emphasB upon tia lat-er. The author’s own theory, 
in his own words, “rests upon the hypots=sis of the primacy of the inter- 
national legal order, and tkerefore rejecze snconditionally, on the basis of 
legal theory, the dualistic as well as sk mcaistic construction of the primacy 
of state law.” That is, he regards Intemational law as the highest law; 
and, in elaboraticn of his theory, he zoes 1m to explain that a state as such 
exists only when it has su>ordinated its-¥ to this supreme law and has 
accepted a constitution susteined by a lolly ordered community. Upon 
the basis of his theory he proceeds t> ecr=dez the various forms of states 
and communities, from the most higalr -entralized unitary state to the 
most remote unions and protectotats3, tersing over the whole earth to find 
the latest type, whose status he cefires sr- places in its proper: relation to 
the international order. 

The shifting theories of sovereigazy iv -he last two A the birth 
of new states and dependencies, imperial efer2nces, the League of Nations, 
the mandate system and other nev ore of control, give this work an 
importance which commends it to sxe sadent of international law and 
relations, and especially the student cf -əlitical theory and the modern 
state. It is not easy reading, but it :s ver- mach worth while. 

Karu F. Grisur. 


Annual Digest of Public Internaitonzi Leo Cases, Years 1925 and 1926. . 
Edited by Arnold D. McNair arc H. Lauterpacht. London and New 
York: Longmans, Green and Cc. Lic 1929. pp. zivi 497. taga 
$12.00. l 


‘It is explained in the preface of this volace that the work is experimental. 
It “embodies an attempt to present in -:-lleeted form a selection of the 
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decisions bearing upon points of public international law which have been 
given by national and international courts and tribunals during the years 
1925 and 1926.’* Other volumes are projected, to cover the period from 
1919 to 1924 inclusive, and the years subsequent to those covered in the 
present’ volume. The carrying cut of the plan should make availaktle for 
practitioners and publicists a set of volumes which are much needed and 
which should be a most valuable aid in following the current applications 
of principles of international law. 

Included in th= material selected for 1925 and 1926 are digests of decisions 
of national courts in thirty-four countries, prepared by well-known scaolars 
as contributors. The editors explain that some states (e.g., Spain ard the 
Baltic States) heve provided no eases for the present volume; as to Turkey, 
there is the suggestion of ‘‘some official objection to the publication of 
judgments to otaers than the parties concerned in the litigation.” Digests 
of decisions by international tribunals during the period cover work of the 
Permanent Court of International Justice, Mixed Arbitral Tribunals set up 
under the Peace Treaties, the British-American Claims Arbitral Tribunal, 
the Mexican-American General Claims Commission, the German-American 
Mixed Claims Commission, Reparation Tribunals, the Upper Silesian 
Mixed Commission, the Polish-German Danzig Arbitral Tribuna., the 
Ottoman Debt Tribunal, and the Arbitrator in the Tacna-Arica cispute. 

The material is classified under eleven large headings. The last of these, 
covering 51 pages, is War and Neutrality. A table of cases digested, a table 
of cases cited, aad brief nctes on cases (by contributors or editors) add to 
the usefulness o7 the book. Decisions by international tribunals are indi- 
cated by a vertizal line by the side of each entry; those of the Permanent 
Court of International Justice are distinguished by the use of larger type. 

In general, the selection of cases appears to have been made in such a way 
as to clearly ilListrate the application of principles. In exceptions] in- 
stances, the editors have noted that it is “difficult to extract a principle of 
law” from cases, but have included them in the belief that the ‘ peculiarity 
of the facts” justifies (pp. 64n, 227n); other decisions, involving mainly 
questions of corstitutional law, are included because of particular inter- 
national interest in them (pp. 151n, 243n); one judgment, although “not 
very explicit on the main question” (relating to Article 43 of the annex to 
Hague Convention IV of 1907), has been included ‘‘in view of the scarcity 
of judicial interpretation” of the article involved (p. 477n). 

More than fifty of the selections from national courts are taken from 
courts in the United States. Among the international cases, much atten- 
tion is given to the Cayuga Indians Claim (numbered cases at pages 203, 
206, 237, 246, 3€0, 397). Selected decisions of courts in foreign States deal 
with many questions believed ta be of some special interest to American 
international lawyers, such as the extraterritorial effect of decrees of an 
unrecognized gcvernment (pp. 31, 32, 54, 143), sovereign immunity in 
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matters of privete law (p. 178) , and ta- relation of treaties to municipal 
law (p. 346). 

The contents of the Digest for 1925 anc 1925 appear to furnish convincing 
evidence of the worth-while nature o` the undertaking begun with this 
volume. ‘Roxpert R. WILSON. 


The Isthmian Highway: A Review of t2 Pusblems of the Caribbean. . By Hugh 
Gordon Miller. With illustration: amd appendices. Foreword by Don 
Miguel Cruchaga and Introducticn br James M. Beck. New York: 
‘The Macmillan Co., 1929. pp. xz, 327. $4.50. 


This book of seventeen chapters sad sx appendices is a comprehensive 
survey and analysis of the entire rarze d problems arising from American 
maritime expansion, from Monroe Doxtriz2 and treaties affecting the Carib- 
bean to parity on the ocean. It is en a—=resting treatment, bringing into 
perspective the political, strategic xd moral problems arising from the 
command exercised by the United Staces over all inter-oceanic canals, 
active or prospective, across the Centra. American isthmus—both (1) the 
- immediate Caribbean problems involvec in the security of Isthmian land 
routes and waterways and (2) the w.te> sues involved in the peculiar re- 
sponsibility imposed on the United Szare under the Monroe Doctrine and 
under the Hay-Pauncefote Treaty, zs ¢-srdian of the freedom of the seas 
and trustee for the collective civilizon of the world at the inter-oceanic 
cross-roads in the American hemisphez- - This international trusteeship 
he regards as the justification of the 4me=rican Caribbean policy, which he 
says has been marked by generous alt-visr— and compares with that of Great 
Britain in Egypt. Thus he justifies Amcican intervention in states of the 
Caribbean region of Latin America, becik in opening the canal and as a 
means of fulfilling later obligations tc wa it. 

The question of canal tolls, he says, is + cnnected with the whole principle 
of the “freedom of the seas,” which implies canal rights on all international 
waterways in time of peace. He sugzesi: that the maritime nations should 
arrange for joint control of the oceam. =e justifies the American demand 
for “parity on the ocean”; but he sdce that parity of sea power should 
involve parity of responsibility, and clo3-: with a vision of POROA 
dom united in the maintenance af pezce.” 

In a chapter cn the financial adminis; =tion of the Panama Canal Zone 
he criticizes the system of unsciertifie ac3-santing which does not distinguish 
the cost of the canal as a commercial waterwsy from the cost cf the fortifi- 
cations and other undertakings by whia the canal is defended. In a 
chapter on the Monroe Doctrine he suezests that the time has come for 
incorporation of its principles into the international jurisprudence of the 
World. One obvious purpose of the saiEcr is to remove some of the Latin. 
American misconceptions o? Americzn licy, which he states has been 
marked by a generous altruism. It is valuable contribution calculated 
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to dispel mistrvsts and to aid the great movement for codperation and 
solidarity, and it deserves a wide circulation. J. M. CALLAHAN. 
This World of N.tions. By Pitman B. Potter. New York: The Macmillan 

Co., 1929. pn. xxiv, 363. Indəx. $4.00. 

Professor Pot-er, to whom serious students of international affairs owe 
several helpful treatises, has been accused—he informs us in his For2word 
to this book—of being too “legalistic.” He, therefore, determined this time 
to emphasize the institutional and procedural aspects of the world of nations, 
rather than its gel, or even its economic and political aspects. Unfortu- 
nately, some one has also apparen“ly accused him of being too “academic,” 
“scientific,” or ‘ high-brow” in his literary produztions; for there is in these 
pages an attempt to prove to ‘‘the general reader,” or to him who reads as 
he runs, that a scientist can climb up from academic depths and write 
of weighty matt-rs in the airy and fairy, the jocular and intriguing, style of 
the popular colemnist. Izritation at popular crudities of style is hardly 
justified, however, when it is recelled that the author’s obvious objec; is to 
induce the man in the street or the callow college youth to devcte a few 
fleeting moment: to a consideration of some of tke world’s weightiast prob- 
lems; and by thi: average man or college youth, the book’s medicinal tablets 
of information would doubtless not be swallowed at all without a coating of 
jelly. 

The chapters aumber a score; a nut-shell characterization of nine score 
bocks of referenze follows the chapters; and an average of eighteen pages 
each are devotec to such matters zs the origin, rise and present condition of 
this world of nazions, internatioral law, diplomacy, treaties, pacific settle- 
ment, war, pea@, international administration, international conferences, 
international feceration, Pan-Americanism, the League of Nations ‘three 
chapters), and “personalities and politics in tke future of international 
- affairs.” Since vhole books and large libraries are being devoted to almost 
every one of these topics, and still falling short of adequate treatment, the 
condensation ne:essary to present each of them in a score or so of pages, 
though only to sey ave et valz, is as obvious as is the writer’s courage in under- 
taking such a tesk. Of course, in a democracy, some one must provide 
homeopathic does for the electorase; and Professcr Potter is to be congratu- 
lated on the couzage and patience with which he has provided the capsules. 

But there is one serious concession he has made to hoz polloi which is too 
unscientific, and -hat is his acceptance of the popular definition of “ pacifism,” 
and the familiar and foolish castization of “pacifists” in which he has per- 
mitted himself to participate. Since “pacifism” is the science ard art of 
settling disputes among nations by purely peaceful means, it is inconsistent 
for any except tl half-hearted or insincere advocate of pacific settlement to 
write that “so many persons of vigorous and constructive spirit are estranged 
from the peace movement.” It is precisely because “practical” men do 
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“see red” that they can see a pacifist eak- in the guise of one '‘carrying an 
olive tranch in cne hand and a whit- is in the other.” Surely, the scien- 
tifie student of international law cad ia.emational organization knows that 
the substitution of law for war in th= s=tsment of international disputes is 
preéminently the task upon which the 2.c=: vigorous and constructive spirit 
of mankind is at present engaged. In explaining internationalism to the 
nations, such a student should be doti -=reful te explain his explanations. 
Witiiam I. HuLi. 


‘Germany under the Dawes Plen. Ey Mex Sering. Translated by S. Milton 
Hart. London: P. S. King & Son, 1952. pp. x, 251. Index. 10s. 6d. 


Professor Sering strikes tc the heer; <7 -he reparation question. He con- 
siders in a searching way the spreezinz cf reparation payments over the 
future by means of loans. He is msz g a plea for reduction of payments 
and his arguments deserve considerano im conjunction with the more opti- 
mistie literature from creditcr counfe.es He develops his ideas under four 
sections. First, he discusses the earb clafns; second, he analyzes the Dawes 
Plan; further, he presents economie Zai: ; and, finally, he presents his views 
of the future. a 

The early portion of the cook, devczac to the discussion of legality and 
justice, is of less interest than the fazuce] material in the third part. Here, 
figures indicate that there are yet n= črt : to show what Germany can pay. 
The final argument attacks certain nacat notions. He denies that Ger- 
many is like a new country in her cap=2ity 19 borrow; she has not rich natural 
resources, but only her workers to 2=plxt He attempts to meke the auto- 
matic emergence of an export surpass .prear absurd. Such an argument 
could be used to support the extraction cf large sums from any impoverished 
people merely by depressing the pri -= -ev2l with exorbitant demands. 

Professor Sering’s challenge to th= crimists, who rely on borrowings, is 
emphatic. He quotes the Dawes wpo7tin an attempt to show that the 
underlying idea is “tribute should at b> =rovided by means of loans” (82), 
and, moreover, payments were tc F2 “hrited to the export surplus, which 
surplus was not anticipated, thus, he ecrcides ‘‘the leading members of the 
Dawes Committe . . . reckoned witz tœ ~apossibility of making transfers.” 
The quotations to support his view misk- well be contrasted with others, 
for, while the report states “loan oz2tetums may disguise the. position oe 
but they cannot alter it,” it aso says ‘‘=x=erience, and experience alone, can 
show what transfers can be made” (@5_. and that the balance of payments of 
the future is “incapable of close ce_e_lzfien.”” Certainly the committee felt 
themselves incapable of setting prec. æ Urrts io German payments. Thus, 
Professor Sering interprets the Daw Fles as setting forth a very dark pic- 
ture, whereas, it indicated its faita=n ‘Serman recovery, the possibility of 
substantial payments, and was a dis:rct step forward in its clear demarca- 
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tion of the econcmic considerations. In his effor3 to set forth a strong case 
for Germany, hə neglects certain aspects of the situation, but his exposi- 


tion is stimulating and well documented. 
stimulating ELEANOR LANSING DULLES. 


The International Community and the Right of War. By Luigi Sturzo. 
Translated by Barbara Barclay Carter. With aforeword by G. P. Gooch. 
London: Georze Allen & Unwin Ltd., 1929. pp. 2938. Index. 10s. 


When the peoples of the world really want peace they will have it, together 
with an appropriate political organization to maintain it. They have neither 
the real desire nor the effective organization for it now, but are progressing 
towards the goal. War, like slavery, polygamy, and other evils that were 
formerly tolerated, will ke eliminated in time by enlightenment. The 
separate nations are forming in interdependent groups. Examples are the 
League of Nations and the Pan American Union. Economic interests of 
capital tend to pass over national frontiers. But the nations, still domi- 
nated by their eccustomed independence, are free to make war except as 
restrained by th2 Covenant of the League of Nations, the Locarno treaties, 
the Kellogg Pact, the Pan American Conferences, and other agreements of 
a pacific character. These arrangements, without guaranteeing security, 
point towards it. Armaments will be reduced to the limits of local protec- 
tion only as the prevailing suspicion is replaced by a feeling of seeurity. 
But there is no absolute right of war. That is the main contention of Dr. 
Sturzo. This is shown by a keer analysis of the reasons by which the prac- 
tice of war has been and still is juridically justified. 

The author brings out the significance of the Hague Conferences, r2alizes 
what the League of Nations is trying to do in the face of criticism, and indi- 
cates where the European dange- zones of conflict lie. Comparing present 
psychological ccnditions with th past, he suspects the coming of another 
general war which, like that of 1914, may begin suddenly in another Sera- 
jevo. Its causes will be due in part to settlements forced on unhappy Eu- 
rope by the Treety of Versailles, and may be justified by the same trad:iicnal 
arguments which hitherto have appealed to patriotic public opinicn but 
which he has tried to explode by nis review of them. 

The book has a summarizing foreword by G. P. Gooch, a bibliography and 
an introduction. Part I deals with the international community, Part IT 
with war in the present international system, Part III with theories cf war, 
and Part IV wita the possibility of the elimination of war. The style of the 
author is simp, smooth, and clear. The translator, Barbara Berclay 
Carter, has apperently done a sympathetic and intelligent piece of work. 


James L, TRYON. 
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Survey of American Foreign Relatiors. Frəpared under the Direction of 
Charles P. Howland for the Coune= or Toreign Relations. New Haven: 
Yale University Press, 1929. pp. x*., $35. Maps and index. $5.00. 
This is the second of the excellent eont.a_ surveys of American foreign re- 

lations issued by the Council on Foreizn Le ations, whose object, we are told 

in the preface, is “to make an objective sty of America’s present-day for- 

eign relations, not to write history o> 72 fucmish a gazetteer or summary of a 

year’s happenings.” The topics selected Tcr the survey are those “in which 

a culmnation of some sort has thrown +equestions involved into high relief, 

‘or those which have come tc a stag= of temporary arrest and so allow of 
deliberate examination.” On that kasie three topics were chosen for the’ 
presen; survey: (1) the Carikbean anz © srtral American Republics; (2) In- 

ternational organization (the World Cout znd the Pact of Paris); and (3) 

Immigration. Like the first Survey, [3 present one is a collaborative enter- - 

prise in which the contributions of the dife-ent authors are not published as: 

signed articles, although the names of 13e * primary collaborators” and their 
© contributions are listed in the prefec2, “early two-thirds of the present 
volume is devoted to a survey of th tecers history of the republics of the 

Caribbean and Central America. “his ireludes especially their relations 

with the United States, their political his ccy and their economie condition. 

The survey of Cuba (68 pages) covers meirly the period beginning with the 

American intervention in 1898, the ‘Americn occupation, the interventions 

‘of the United States since the estab Eure; of the independence of Cuba, - . 
» and the evolution of the Platt Amendr3n. Tke author of this chapter does 
not attempt to conceal his opinion the+, uar koth the Taft and Wilson ad- 
ministrations, the Platt Amendment vaes lied upon to justify a policy of 
interference and intermeddling, and while tze policy of supervision has since 
been relaxed “the measure of it exere-z2d by the United States Ambassador 
in Havana goes beyond the terms of tae Platt Amendment, and is a process 
of what Cubans call ‘Plattization’” (p. B£) The fact is, as the author sūg- > © 
gests, cur relations with Cuba are determined less by the rights of the United 
States under the Platt Amendment than >y the doctrine of our “special in- 
terests”’ in the Caribbean and our daty cf “moral responsibility” as enun- 
ciated by President Coolidge. He rerarlsthat ‘no United States adminis- 
tration has yet shown a willingness 19 a-Litrate any feature of Caribbean 
policy, whether in interpretation of a treaty or otherwise.” He might have 
added, however, that if the Inter-Am=2sicaa Arbitration Treaty of January 5, 
1929, is ratified by the United States, ~e stall be under an obligation in the” . 
future. bo arbitrate disputes with Cuba srcyng out of the Platt Amendment, . 
` since they will necessarily involve questicne of treaty interpretasion.. This. 
is likely to be one of several reasons viy te Senate may refuse to give its 
advice and consent to the ratification z1 -h= treaty. 

Sante Domingo and Haiti are each tue subject of a chapter, in which 
naturally there is a review of the histcrz 22 tue United States interventions in 
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those republics and of the results cf the American occupation. The story is 
told objectively end with less criticism than has characterized the evalua- 
tions of most American historians who have written about it. The picture 
of the economic, sanitary and educational results that have followed Ameri- 
can occupation is the one refreshing page in a story which is not otherwise 
- calculated to thrill the pride of the American patriot. 

To each of the Central American States, including Panama, a chapter is . 
devoted. The United States intervention in Nicaragua, the secession of 
Panama, the “‘taxing”’ of the Canal Zone, the refusal of the United Staves to 
recognize the T-noco governmert in Costa Riea, the Bryan-Chamorro 
Treaty, our attitude toward the decision of the Central American Inter- 
national Court ir the case against Nicaragua which brought to a premature 
end that tribunal. and the Washington treaties of 1923 are some of the topics 
treated. ‘There -s also a chapter on the economic interests of the Central 
American States, and one on the general policy of the United States in the 

- Caribbean in which there is a very fair discussion of the United States policy 
of racognition, the use of arms em argoes and the employment of neutral 
zones, and a discussion of the desirability of the United States training « per- 

_ manent staff of men for the administrative service in the Caribbean, ir case 

it is our intention to continue the protectorates which we have established 
there. The development of United States policy in the Caribbean, we are 
told, “has not rested upon international law” but rather upon considerations 
of “expedient state craft,” resulting from the enormous economic and finan- 
cial interests of tte United States in a region in which political instability and 
often violence ars common (p. 299). This chapter also contains a note on 

' diplomatic protection of life and property in which the author, taking as his 
text the Coolidge declaration that ‘‘she person and property of the citizen are 
a pert of the general domain of a netion, even when abroad,” undertakes to 
set forth the limits within which intervention in th2 affairs of a foreign coun- 
try for the protection of the persons and property of nationals is justifiable. 

_ The chapter or the World Court deals in the main with the American atti- 
tude, and especially with the Senate reservations and the Root formula. 
That on the Kellogg Pact emphasizes especially the Kellogg interpretations, 

‘the interpretative report of the Senate Committee on Foreign Relations, and 

- the nature of the obligations assumed by the United States as a party. One 
conclusion of the author is that “the quantum of the achievement of the 
Pact depends largely upon the coöperation of the United States” (3. 407). 

- The last eight zhapters, dealing with the subject of immigration, anc par- 
ticularly the legislation and policy of the United States, make a valuable 
` contribution to the literature of this important subject, which, as the author 
points out, is noz without its international implications, even though it is 
usually regarded as a domestic matter. 

The volume urder review possesses the defects as well as the virtues of a 

codperative publcation. But the defects are not serious. Taking it as a 
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whole, it is a valuable and useful surev 37 a group of scholars who are more 
or less specialists on the subjects whet tie have treated. In the discussion 
of policies which some historians havefel . c oliged te criticize, sometimes with 
undue severity, they have shown restzain~ ard a spirit of detachment. On 
the whole their evaluations ere fair end judizial; certainly the government 
ought to find little reason for complairt aa this score. 

James W. GARNER. 


Der Gedanke der Internationclen Orgori-cZor in Seiner Entwicklung. Vol. 
II, Part I (1789-1889). By Jacoz Te-Līeulen. The Hague: M. Nijhoff, 
1929. pp. xii, 371. Index. 9gz 


The first volume of this gr2at work, puclished in 1917, covered the years 
1300-1800. It wasa revision, asit rere cd a doctoral dissertation which ap- 
peared in 1916 covering the pericd 18}0-r700. The new volume, however, 
was enlarged to 1800 in order to brug -t up through Kant’s Entwurf zum 
ewiger, Frieden, tut purposely dic. not tr: ac of the French Revolution. The 
book under review, being the first part o` volume two, treats its material 
under four sections: (1) fram the Frere- - Eevolvtion to the Congress of 
Vienna; (2) the Congress of Vienna; (€) tze period of the Restoration until 
1848; (4) the period 1848-1870. 

The author begins his descrirtion = tac ideals o? peace which localize to- 
ward she end of the seventeenth cerviry ith a tribute to the Franzdsicher 
Geist. He quotes pertinent passages izcn. Robespierre, Maury, Volney and 
others, before beginning to delirait tte v-zous peace projects, which he does 
under the names of Condorcet, Cloos: aaz Gargaz. This is followed by the 
German projects of international organization, again treated almost wholly © 
from the point of view of the individuas who proposed them. A number 
of pages are then devoted to Napoleam en= h:s ideal of peace, in which that 
emperor is treated with much consiceracit a. The three projects belonging 
to the period of the Congress of Vienza to zhich the most weight is attached 
are those of Krause, Paoli-Chagny anc Lips. A few pages in the third sec- 
tion are devoted to general statemenz3 aba. the German Bund and the Amer- 
ican States. The “religious and sceial U-opiasts’’ Taparelli, Saint-Simon, 
Fourier and Considérant are dismisse1 st newhat too lightly but rather full 
and sympathetic treatment is given to the English end American “‘pacifists,” 
Mill, Ladd, Bolles, Hamilton, Uphax, <7 and tc the anonymous writers 
in the Harbinger of Peace. The earlest pe_ce congresses in Europe are taken 
up in Section IV. Again incividuak take the leading rôles: Bara, Napoleon 
III, Bouvet, Malardier, M. Adler aad Urr ahart. Si 

This volume is an excellent sympcsium a valuable and fairly impersonal 
repository of the written and printed forms of the peace projects of the'pe- 


riod covered. R. V. D. Macorrin. - 
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The Rise and Full of Germany’s Colonial Empire, 1884-1918. By Mary 
Evelyn Town:end. New York: The Macmillan Co., 1930. pp. xviii, 
424, maps.. Index. $509.. 


Study of the methods and processes of staking out and defining titles to 
colonial territory as yet unpreëmpted has become of only historical interest, 
unless exception. be taken for the Antarctic region. The adjustment of 
claims to the herctages of decadent and incompetent colonial Powers may be 
held to have been placed upon a new plane by the development of mor2 gen- 
era. internationel coöperation and recognition of the mandatory system. 
The problems of 2conomic imperialism and its political consequences in coun- 
tries termed ‘‘ backward,” but not susceptible of treatment as colonies in the 
old sense, have increased in numbers and perplexity, and yield perhaps less 
readily to soluticn by the formulas so far devised. AJI these aspects of im- 
perialism are exemplified in the story of Germany’s colonial expansion, push- 
ing into the as yes unclaimed regions of Africa and the Pacific islands, sharing 
in the partition d Spain’s remaining possessions and making deals for Portu- 
gal’s, penetrating with all the forces of modern industrialism the undeveloped 
territories of Tuckey and China. . 

In addition to shese problems, mainly of international relations, arose those 
of internal administration which are today plaguing more acutely than ever 
colonial Powers enc dominion governments ruling over large colored popula- 
tions. During the bare thirty years of her colonial experience Germany 
underwent a bevilderingly rapid evolution in this respect; from almost un- 
trammeled company contrel and ruthless exploitation of native populations 
and natural resources into a system of enlightened development based upon 
scientific and benevolent principles. The last phase had still not attained 
full maturity in the seven years it had run before the World War, and its 
already substantal results were ignored by those who demanded the extinc- 
tion of Germany s colonial empire in the peace settlement. 

The complex tareads of the whole dramatic incident of Germany’s kid for 
a ‘place in the s.n”’ are skilfully woven into this compact and interesting ac- 
count, the chief ult of which is a deplorable profusion of typographical er- 


rors in an othervise excellently printed book. J. V. FULLER. 


Chapters on Curzent International Law and the League of Nations. By Sir 
John Fischer Williams. New York: Longmans, Green & Co., 1929. 
pp. x, 513. Irdex. $8.50. 


These occasioral papers, in the words of the author, ‘‘represent views as to 
international law which a mind with an ordinary English professional train- 
ing has formed ir the course of international experience in the years 1920 to 
1928.” But the author’s description of his work is too modest; for what we 
have here is the mature judgment of a lawyer who has approached the prob- 
lems of internati»ne] relations with an open mind, with high ideals of justice 
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between nations, and with an accursi2 understanding of the practical diffi- 
culties of bringing law into conformit~ wh the growing needs of the inter- 
national community. . 

The several “chapters” comprising ikŁe~olume consist of scaitered papers 
and addresses whose bond of unity —3¢ iz their “sense of the supreme im- 
portance for international lew of the rerl. of the League.” Fcr the League 

~ of Nations, whatever the imperfections «fts machinery and the human fail- 
| ings of those wao use it, embodies tm tengible and constructive form the 

| perpetual striving of the human spiris ‘c the attainment of peace and se- 

| curity through the developrnent of law ad the establishment of legal insti- 

“tutions. There has been more aetivity und greater advances have been- 
made in the sphere of international lav =nce the World War than in any 
previous comparable period of histœ z. Hence it is necessary, the author 
holds, to be at once bold in meeting 2ev sues and yet cautious and critical 
in proposing changes of so fundamerzal e zharacter. 

In discussing the “nature and bim-ims force of international law” the 
author argues against the too rigid eco¢=pation of law which would limit it to 
the command of a specific sovereign, sr. sgainst the extreme “positivist” 
view which calls for the express or impie acceptance of the rules of inter- 
national law as the basis of their bmi character. In addition to con- 
ventional law, there is the “origina. lew. which has its direst origin “in 
morality and the common recognitiom 2i mankind, and is law for the nations 
without the suppori of treaty, conve=irr or agreement.” It is difficult for 
the reviewer to see why these general prix ples of law can not b2 regarded as 
having been ecepte impliedly by s=t-s 1nd thus brought wishin the field 
of “positive” law; but, in any even, tae æ thor makes out a convincing case 
when he argues that the line between =x 213s and implied acceptance is difi- 
cult to establish, and that in internetioued as well as national affairs, “law 
is being made round us by the presswe o public opinion every day.” 

The chapter on “The Place of Law m -nternational Affairs” points out 
the fundamental weakness of a “law oi viz” and the necessary substitution 
of the processes of arbitration, judi- sttlement and conciliation. The 
same position is taken in the chapte“ dm “A ‘New’ International Law.” 
“Treaties and the Doctrine of Rebus <:c sentibus” discusses the relation be- 
‘tween Article 19 of the Covenant of iar ~eague and the traditional rule of 
the relative force of treaty engagemezis The author emphasizes that-‘‘the 
proposition that the essential condita . save changed needs either the as- 
sent of all parties interested in the ob. gaion or the decision of a tribunal”; 
the unilateral declaration of one parzy ly is not sufficient. A further 
group of chapters on “ Demilitarized “cuss,” “ Denationalization,” “ Inter- 
national Law and the Property of Alizzs~ “International Criminal Law,” 
“Some Legal Aspects of Internationz. Fir: ncial Problems,” and “Financial 
Administration by the League” all deal v—~h subjects of- Peet interest ina 
fresh and critical way. 


Sinas. SE 


.out improving the mechanism of their society.” 
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A final group of chapters deals with the legal status of the League of Na- 
tions. ‘The ruls of “unanimity’’ is examined and shown to have been aban- 
doned by the League in dealing with numerous practical problems. The 
question wheth-r the adverse possession of territory is sufficient to defeat the 
title of the former owner is discussed, and the position taken that, so long as 
war exists, title by conquest is £ valid legal title, analogous to the seisin of 
common law, im spite of the adverse attitude of the League of Naticns. A 
final chapter dsals with the “Szatus of the League of Nations in Interna- 
tional Law.” Here the author. after disposing of the suggestion that the 
League is a sursr-state, describes it as “a thing in international law analo- 
gous to the boly corporate in municipal law,” a “new corporate entity”; 
it is a “subject of rights and duties”; it may act as a legal person, enzer into 
contracts, hold property, act as trustee, sue and be sued before state courts 
if not before the Permanent Court of International Justice. For all this the 
League is not : “sudden jump in the theory and practice of international 
law.” Itis simply a prooi that international law, faced with new conditions, 
is able to accommodate itself to them. 

If the author is optimistic in his outlook, he is not unaware of the ‘lifficul- 
ties involved im the development of a true international law. But he is con- 
fident that the zrowing complexity of inter-State relations, which marks the 
mental and mcral progress of tae nations, has now become insistent in its 
demand for legal institutions. “States cannot manage their business with- 


©. G. FENWICK. 


America and Europe. By Alfred Zimmern. New York: Oxford “niver- 
sity Press, 1929. pp. viii, 213. $3.00. 

Prof. Alfre¢ Zimmern is psrhaps best known in the United States 
through the int@resting school of international relations, which, with afaculty 
and student badly drawn from many lands, he has conducted for some years 
in Geneva. Im» this volume of essays he considers, with a breadth of view 
which the Gerevan outlook affords, a number of outstanding if somewhat 
unrelated prob.ems confronting American relations with the growing entity 
of internationa- society. His chosen subjects range from a short study of the 
American University, in which he has pertinent things to say in comparing 
the fortunate let of the undergraduate with the less enviable conditian of his 
teachers, to an. analysis of the broader ‘‘Prospests of Democracy.” 

To the student of international relations twe chapters, one dealing with 
“Great Britair, the Dominions and the League of Nations,” and tke other 
with “International Organizaticn,” will be found of more particular interest. 


In the first he renders tribute to the services that the League is performing in 


adjusting the orcblems and relationships that might tend to separate the 
states forming part of the British Commonweelth: “The most convenient 
organizations bor coöperation in regard to them will not be imperial but 
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international.” It is for this reason, tEe n1 thor discovers, that Great Britain 
and Canada meet four times a year ix “-er= a and cnly once in four years in 
London. 

Respecting the growing interest ir Am=-i2a concerning the possibilities of 
international organization, Dr. Zimma211 aws a happy distinction between 
matters of a routine nature capable ef —ternaticnal administration and 
questions “outside the zone cf agres= zciz eiples” which remain in the do- 
main of “diplomacy proper.” In m3in-<izng the fexibility that character- 
izes the machinery of the Leegue, ard im Œ> development of a practice and 
system avoiding every trace of “‘supes-gc-ernmens” in the field of “high 
policy,” the author foresees the best reas= of achieving the greatly desired 
goal of American coöperation. W. P. CRESSON. 


Soviet Rule in Russia. By W. R. Bez: New York: The Macmillan 
Company, 1929. pp. xiv, 857. In==>. $6.00. 

Soviet Union Year-Book, 1929. Con =d zad edited by A. A. Santalov and 
L. Segal. London: George Allen anc ~arwin, Ltd., 1929. pp. 624. 


Here are two exceedingly useful tocke jor the students of present-day 
Russian conditions. The first is a ceta_ad and thorough study of the 
evolution and structure of the politieal s7:~am existing in Russia under the 
Soviet régime, done by a research schol - uzder the auspices of the Harvard 
University. The second is a bird’s-erz r-ex of the political, economic, social . 
and legal character of Bolshevist Ruses, ectten out by official, but compe- 
tent, editors. Mr. Batsell’s story mor=s = an interesting, and oftentimes 
thrilling, narrative from Tsarism to Bcsrex sm, then through the origins of 
the Soviet constitutional structure ar= iu: strugg:e between the ideas of 
centralization and decentralization, 33 zke «compromise between centralism 
and autonomy achieved in the Un.on ai she Soviet Socialist Republics. 
After that, the author describes the Sv- hierarcky, comprising the Con- 
gress of Soviets, the Central Executive Committee, and the Council of 
People’s Commissaries, the treatmert œ r=sionalities, and the character of 
local administration. Finally, he discu=cs the rôle of the Communist Party 
and of the Communist International œ ile Soviet régime. The material is 
taken very largely from original Russ.2n.s7 u ces and is excellently organized, 
while a series of very good charts anc t:ex-ams affords a great aid to the 
exposition of a difficult and intricat2 s-b-e2t. Bus while the book is ad- 
mirable in the large, so much, indeec, root be seid for the detail.. The 
author’s tone veers only toc often za scholarly objectivism. to rather 
passionate pamphleteering, while in 32e tax there are some inaccuracies in 
description and in the use of Russiac =xp=2ssions. In the absence of an 
opportunity for checking up the tranNsat-o1= of the basic documents used in 
the book, we assume that the translatio vork was done by competent per- 
sons, and it is regrettable that the auth c1 not have some such person go 
over the Russian words and phrases. ed s copiously in the text. 


BOOK REVIEWS 431 


The work of Messrs. Santalov and Segal is a compendium of well-selected 
official data on the political organization and foreign relations of the Soviet 
Union; on its economic structure and the development in it of production, 
trade, finance aad transportation; and on the condition of education, art, 
etc. It contains an important and interesting chepter on concessions, and a 
very useful legal section. This is the fifth issue of the Year-Book (the frst 
having appeared in 1925), and contains for the first time a Who’s Whe in 
Russian politics. economies, science, literature, art, etc., a most welcome 
addition, which is, however, rather inadequate in its present form because 
it contains very few biographies, most names being followed only by infor- 


mation regarding place and date of birth and present position. 
Leo PasvoLsky. 


Some Aspects of the Recent Foreign Policy of Sweden. By Eric Cyril Bell- 
quist. Berkeley: University of California Press, 1929. (Publications 
of the Bureat of International Relations, Vol. I, No. 3, pp. 251-378.) 
pp. viii, 127. Appendix. $1.75. 

This master’s thesis is devoted to a discussion of the Swedish relations 
with the League of Nations. A chapter is given to the Swedish policies 
during the war and one to her relations with Finland over the Aaland Is- 
lands. On the whole, the essay is rather well done, although in places it 
lacks polish, and occasionally it places too much reliance on secondary 
sources. Chapter IV, “Sweden as a Proponent o? Peace,” is as well written 
as any in the work. Here, however, the author loses a wonderful oppor- 
_ tunity to show Low the Scandinavian countries stand well in the vanguard 

of the advocates of pacific settlement of international disputes. He fails to 
emphasize that they have tried to leave far beaind them the customary 
treaties of arbitration and conciliation in their desire of finding a formula 
for the abolition of war. The chapteron “The Aaland Islands Quession”’ nas 

a very strong Swedish bias, being drawn, according to the footnotes, in a 

large measure frcm Ålandsfrågan. Nowhere in th2 “essay” can the reviewer 

find a single reference to the best statement of the Finnish case (and prob- 
ably the very best secondary publication of the dispute), J. O. Soderhjelm’s, 

Neutralization des Iles d Aland. All references are to the weaker end more 

imperfect statements. Everything taken into consideration, this is the 

first statement ir the English language of many facts concerning northeastern 

Europe. It is therefore of more value to a student of diplomacy and inter- 

national relations than it is to a practising lawyer. T. KALIJARVL 


The New World: Problems in Folitical Geography. By Isaiah Bowman. 
4th ed. Yonkers-on-Hudson: World Book Co., 1928. pp. iv, 803. 257 
maps. Index. $4.80. 


A reading of this volume'would provide a liberal education for the student 
of international affairs, either on the problems of the world at large, or on 
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questions affecting particular natiors vo ch have developed since the World 
War. The thirty-five chapters como7H a factual compendium of the 
. history of the preceding decade inveIna3-¢ to anyone wishing to have avail- 
able an understandable and comprehszasi*« analysis of the territorial, politi- 
cal, economic, racial, and religious fz. 2ters that enter into the world’s problems 
of today. Facts and statistics are st=:ec in a way to give vitality to under- 
lying cross-currents, and complex sitaetons are made plain by numerous 
charts and maps, some in color, ard n=. of thera’ made especially for the 
purpose. Dr. Bowman’s statemert cf tke living problems of the nations 
projected from their geographical bacsg-=1nd visualizes most effectively the 
interdependence of the modarn world. 
Grorcr A. Finca. 


Canada and World Politics. A Siudy o` =e Constitutional and International 
Relations of the British Empire. Ey >=cy Ellwood Corbett and Herbert 
Arthur Smith. Toronto: The Macv Ilan Company of anne 1928. 
pp. xvi, 244. Index. $8.00. 


This little book is one of the besz sı Zies of the position of Canada in 
international affairs that has yet sopezæd. In clear, concise and, on the 
whole, accurate language, Professors C.rt=tt and Smith describe the develop- 
ment of Canadian autonomy, Canada’s part in the foreign policy of the 
Empire, and her position ir the Leagis af Nations. But no treatment of 
this subject is complete or thoroughly as=‘actory which does not distinguish 
between legal and constitutional, and pcin out thet much of what would be 
upheld in the ccurts as legal could rt. = would not be attempted by the 
Government of the United Kingdom, w thout Canadian consent, because it 
would be unconstitutional cr would lead io disastrous consequences. It is 
on this point that one may take iss2e with the authors, for they have over- 
emphasized the legal at the expense c? co-atitutional practice. An interest- 
ing but debatable opinion is expressei on pages 169 f., and again in Appen- 
dix V, to the effect that Canada is pres :n= 1 from the military domination of 
the United States by reason only zf aer position in the British Common- 
wealth. 

Le Gouverneur dans les Dominions Brina-iques. By Henri Couve de Mur- 

ville. Paris: Rousseau & Cie, 1922 <0. 205. Fr. 25. 


In this book M. de Murville hes sas sered together, from the standard 
treatises on British Empire constitctions law, the most important facts and 
opinions relating to the development zi {re office of the Governor in the Brit- 
ish Dominions and Colonies. There see 2 number of minor errors in it, e.g., 
PAutriche for l Australie, p. 18; Part 39 fe Part 9, p. 48; Barranza Creek for 
Bonanza Creek, p. 56; and certain ecr-cs c fact,—Nova Scotia no longer has 
a second chamber, as stated on paze lt. In addition many of the general 
statements show a lack of understandmz -f the nuances of the common law 
and of the constitutional law of the Brit sh Empire. The most interesting 
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sections are the introduction and the conclusion, in which M. de Murville 
surveys the Brit.sh Empire and the Dominions and gives his own opinion re- 
garding them ina detached and impartial manner. As there is no agreement 
wishin the Empre as to their exect status in international law, it is very in- 
teresting and vsluable too, to have the views of those trained in other sys- 
tems of law on `his matter. 

Norman MACKENZIE. 


A History of Faly, 1871-1918 By Benedetto Croce. (Translated by 
Cecilia M. Acy.). New York: Oxford University Press; Oxford: Clarendon 
Press, 1929. pp. 333. $5.00. 


A history of Haly by Benedetto Croce recalls the fact that, in additior to 
his studies in tte world of thought and belles lettres, the author is a member 
of the Italian Senate and a former Minister of Public Education. Croce 
has, moreover, written extensively on the problem of history as a science, © 
proposing a somewhat unorthodox union of historical and philosophical 
method. One therefore approaches the able translation of his latest work by 
Cecilia M. Ady with a feeling that both in his narrative and presentation the 
great modern philosopher may have much of value to reveal. The result, to 
the present re-iewer, appears disappointing. The period treated 1871- 
1915 is, of course, devoid of much of the dramatic interest generally asso- 
cieted with Italan history. It is even conceivable that to a fellow-ccuntry- 
man of the autkor his dissection of the motives and aims governing the s.ow 
ur-building of she modern Italian nation may be filled with significance. 
The rise of Mussolini has, however, somewhat invalidated the work of more 
modern-mindec leaders. If the foundations they laid have been so soon 
discarded, even “‘forty-five years of peace” can scarcely justify any pro- 
longed eulogies. nor does the author often attempt this task. Perhaps the 
keynote of his appreciation of this period as a whole is to be found in his 
indictment of Ardigo “the philosopher of facts” and his protesi that 
“The name of philosopher and the word philosophy, which had been 
reverenced by zhe world, owing among other things to the conceptior of 
serenity and moral superiority for which they stood, became terms of 
akuse.’ : 

Nearing the Enc in Imperial Russia. By George T. Marye. Philadelphia: 

Dorrance & o., 1929. pp. iii, 479. 


The period cavered by Ambassador Marye’s service at St. Petersburg, as 
the title of his book indicates, corresponds with the critical, last phase of 
Tsarism in Rusia. The privileged position which the author occupied, and 
the personal reations which he formed at the Imperial Court during these 
trying times, g-ve promise of revelations and side-lights such as those con- 
tained in the n-emoirs of his colleagues, the French Ambassador Paleologue 
and the British Envoy Sir George Buchanan. Unfortunately a more than 
diplomatic disc-etion, and a somewhat diffuse treatment of the entire Euro- 
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pean situation, rather than an evalvaticr of the exciting events that must 
have presented themselves to Mr. Mery€3s notice, robs this otherwise well 
written diary of much of the interest theii: might have offered to the student 
oi diplomatic history. A definitive smd- of zhe part played by American 
diplomacy in the great Russian detazls. aad our task as the principal neu- 
tral Power engaged in alleviating tne =1ffezings of war-prisoners, still 


remains to be written. 
- W. P. CRESSON. 


Témoins, Essai d’ A: nalyse et de eau dz fouvznirs de Combattants Edités en 
Francais de 1915 à 1928. By Jean Kctton Cru. Paris: Les ee 
1929. pp. viii, 727. 
` There is, as every one knows, a vast ivensture about the World Wari in the 

form of diaries, memoirs, letters, stcries, et2., writtan by those who partici- 

' pated in it as soldiers, sailors or avias=ts. Professor Cru, of Williams 

College, a Frenchman who served fror awit to last five years in the army of 

his country, twenty-eight months òf --=e were spent in the trenches, has 

undertaken in this book to analyze and evetaate 300 volumes of this material’ 
published in France, selected from ar enormous mass which he began to read 
and study in 1915 when it first begen to cppeer. It is his thesis that only 
those who took part in the war, or wto ser from close range what actually 
happened, can tell the true story. As ske =ame time he is equally convinced 
that not all that has been written by t= combatants themselves can be 
accepted asthe truth. His task, therefor> Das been to sift out from the vast 
mass of this literature the most valugbl2 eré trustworthy of it and to subject 
it to a critical examination in the light of Lis owr. experience and observations ` 
and with the aid of the most approved scaadards of historical research. He 
devoted to the task seven yeers of unrendrting labor, and nearly every page 
of his book bears the evidence of carei æsearch, meticulous examination 
and painstaking industry. 

The analysis of each publication ® preceded by a biography and service 

_ record of the author—251 altogether. ` Tien follows an analysis and criticism 

of his story. Legends such as the *‘treme= of bayonets” are exposed and 

rejected, and the reasons for it are set fcr:a. Things which could never have 
happened, such as the stories of cclc-bicoded discipline narrated in Bar- 
busses’ Les Enchainements, are pointed 985 Readers are warned to discount 
this recital and tc give no credit to thet 3=3. Others are praised as trust- 
worthy and reliable, as their merits -a:-ify. Sometimes one author is 
disposed of in a page; others require 2 Ccaen pages. Whatever the conclu- 
sions of Professor Cru ina particular cx=, on? feels that he has made an 
honest and laborious effort to evaluate at its proper worth the story ex- 
amined. For this reason -his study wil be indispensable to the future 
historian of the war who must cf nesess ty rely in large part on source 
material consisting of the testimcny =i the combatants themselves. 
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A valuable feature of the book for historians and students of the war 
is the bibliographical list of the S00 books which are the subject <f his 
analysis, with tae date of publication and the name of the publisher 
(pp. 689-707). 

James W. GARNER. 


Entscheidungen des ständigen internationalen Gerichtshofs. Ausgabe in 
deutscher Uebersetzung. Durehgesehen von dem Generalsekretär des 
Gerichtshofs und dem Institutsdirektor Professor Dr. Schiicking. Heraus- 
gegeben von dem Institut ftir internationales Recht in Kiel. Vol. 1 
(1922-1923); Vol. 2 (1924). Leyden: A. W. Sijthoff, 1929. pp. viii, 
255; 146. 

These two vo_umes comprise German translations of four decisions and! 
nine opinions of she Permanent Court of International Justice at The Eague, 
and were prepared for the Institut für internationales Recht in Kiel. The: 
cases, which dats between August 12, 1922, and September 12, 1924, involve | 
disputes affectinz the international labor organization, nationality in Tunis ! 
and Morocco, Eastern Carelia, the British steamer Wimbledon, the German 
setclers in Polard, the acquisition of Polish nationality, the boundary be- 
tween Poland aud Czechoslovakia, the Mavrommatis concessions in Pales- 
tine, the monastery of St. Naoum (Albania), and the interpretatior of para- 
graph 4 of the Annex to Article 179 of the Treaty of Neuilly. The German 
versions, which zre the work of Drs. Buschauer of Kiel and Lorenz of Berlin, 
have had the benefit of a revision by Prof. Walther Schiicking and M. A. 
Hammarskjéld, she Secretary General of the Court. A comparison with the 
accessible Englisa text shows that they are excellently done. If the volumes 
will serve to convince those German readers who still maintain an attitude of 
skepticism, that the court is a vital force for maintaining peace and amity’ 
among the natiens by the judicial settlament of international differences,” 
they will have fulfilled their purpose admirably. In his brief preface Pro- 
fessor Schiicking asserts that the work achieved thus far by the court has 
earned it an uadisputed right tc universal respect. Whatever justified 
criticism may still confront it, he says, is due wholly to the present short- 
comings of international law. Once this has been codified the very basis for 
such criticism will disappear. And as for the apprehension concerning the 
impartiality of tae judges—at one time the favorite bugbear of all opponents 
of a World Cour:—Professor Schiicking maintains that it has proved utterly 
unfounded. Epwin H. ZEYDEL. 


Le Statut de VE at Libre d'Irlande. By Guillaume Faucon. Paris: Rous- 
seau et Cie, 1929. pp. iv, 252. Fr. 25. 
This monograjh embodies an attempt to set forth the juridical position of 
the Irish Free State in British corstitutional law and in international law. 
The larger part cf the book is devoted to a restaternent of the anomalous situ- 


a 
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ation in which the British Commoc-e:clch of Nations finds itself today. 
The treatment of this interesting subjzeż, zhile scarcely adequate, furnishes 
the author with material for specukt:mns as to the right of Ireland inde- 
pendently of the British Government tz sand end receive legations, to con- 
clude treaties and to make war and pezs=. Other sections deal with the ad- 
mission of the Irish Free State to sze Lægue of Nations, its subsequent 
activities in the Assembly and the diag:-<e with Great Britain over the regis- 
tration with the League Secretariat of tre . nglcIrish Treaty of December 6, 
1921. The book closes with a résune cf [he views expressed in standard 
treatises on whether or not tke British D'o minicns are sovereign states. M. 
Faucon finds himself in agreement wiva th2 a thet the British Commonwealth 
of Nations is an a ormanla unique in ia zrnałtional law. or Ge. , 
E cia HERBERT W. Brices. 


Canada and the United States. By Esph LL Keenleyside. New York: 
Alfred A. Knopf, 1929. pop. xxii, 96.221. Index. 
This excellent work, well documens2< aud with a full index of forty pages, 
_accompanied by maps and charts, i£ na that reflects great credit on the 
author for painstaking effort and impzvsiel handling of many controversial 
questions. A thoughtful Introductior ky tke scholarly Dr. W. P. M. 
Kennedy adds to the value oi the work. The first four chapters furnish a 
setting for the main part of the subjex, br prerenting a development of the 
important relations that arose between Car=da and the United States during 
the contacts of the eighteenth and n=m=1321th centuries. In these chapters, 
naturally, the American Revolution amc. Ls Leyalists form the background 
and center of interes. These relatim=hirs are presented fairly, from both 
Canadian and American points of vie aad wll prove instructive to those 
students of American history who have zo~ given attention to the important 
pert played by the Loyalists in SEE Cenada within the Empire, in oppo- 
sition to movements for its annexs> z tke United States. The five 
following chapters contain topical ae Zes c bop pdary disputes, the fisheries 
controversy, commercial intercourse siate 1345.and the problems of migra- 
tion. The tenth and last chapter pres=mls = careful study of relationships as 
modified by World War and post-wa> siz-evions, closing with a modest fore- 
cast of future relations. The field cover=d is large for so small a volume, and 
necessarily abbreviation or omission 2° same {topics that seem important 
is essential. The relations arising icm American prohibition laws, for . 
example, are barely touched on. Burt tze zork as a whole presents a singu- 
larly clear and comprehensive survey o? r-aticns, and the reading of it by 
thoughtful Americans would greatly Lela t-2m so appreciate the aspirations 
and points of view of our neighbors, t= Cacadiens. The publishers deserve 
high commendation for the artistic fcr=ai-n which the book with its clear’ 


type and good paper is presented. s Ouse? 
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The Franco-Russtan Alliance, 186C-1894. By William Leonard Langer. 
Cambridge: Harvard University Press (Harvard Historical Studies, 
Vel. xxx), 1929. pp. ix, 455. Index. 


The notion that foreign policy is an affair of deliberate designs, based 
upon definite conceptions of naticnal interest and consistently pursued over 
long periods, can find no better antidote than an intensive study of inter- 
national relations for a few significant years such as are covered by this 
book. The important combination in the pre-war alignment of Powers 
with which it deals is shown to have developed in a halting manner, more 
than once narrow-y escaping frustration, and to have evolved at last more 
in opposition to ‘reat Britain than to the Central Empires. The shifts 
in the international situation from month to month place in doubt the 
inevitability of any particular outcome. All these oscillations of policy 
are carefully traced, not only from official documents and memoirs, but 
also from the nerspapers and periodicels, those indispensable adjuncts so 
commonly neglected in works con ‘diplomatic history. 

‘Yet any course of human events, however mutable, is only to be fully 
understood by trecing it back to its beginnings; and this study may fairly 
be cziticized on tae score of finding too definite a beginning in the refusal 
of William IT to -enew the Reinsurance Treaty with Russia. Admiration 
of Bismarck’s diplomatic ingenuity cannot obscur2 the fact that the situa- 
tion which produced the Franco-Russian Alliance was largely of his making 
and that tendencës toward it were evident before his dismissal. 

The strictly historical character of the work precludes any discussion of 
what might be colled the legal status of the agreements entered into by 
Frarce and Russi:,; the author merely records in a footnote his disagreement 
with Demartial’s opinion that the military convention did not constitute 


an alliance. 
J. V. FULLER. 


Europe, 1716-1813. By R.B. Mowat. New York and London: Longmans, 
Green & Co., 1€29. pp. 288. Index. $2.40. 


In this brief sketch Professor Mowat does not confine his narrative to . 
political events. The author’s aim ‘s to regard “the eighteenth century as a 
living organism, an era of social life in which politics and wars absorbed only 
a part, and except in certain years not the main part. of mankind’s attention.” 
His book is of inserest as an attempt to give an impression of the life of 
European society as a whole. He describes the eighteenth century in its 
varied aspects as ‘artistic, rational, philosophical and tolerant,” yet failing 
of success as a type of civilization because the relations between European 
States were “lawlkss’’; and, until the Congress of Vienna, without a “ Euro- 
pean System,” o` which the Treaties of 1815 attempted an elementary 
organization. Tte text is enlivened with the portraiture of many important 
personages in mary spheres of activity. Institutions peculiar to the age are 
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briefly but instructively depicted. =ve-al outline maps assist in conveying 
to the eye the movement of territorial anges. The style is simple and 
direct, enabling the reader tc form £ c_zarzictire of the wide field covered by 
the author without being burdenec wth zbstruse discussions. It should be 
useful to the gereral reader either as a2 itroduction to the period or for the 


purpose of a rapid review of wider rezdirz. Dav Jayne HL 


The Pacific Area. Edited by Chares E. SIarzin and K. C. Leebrick. Seat- 
tle: University of Washington Pres, 1=29. pp. xiii, 405. Index. 


This volume is devoted to the prove2dizzs of the Northwest Session of the 
Institute of International Relations h2ld at the University of Washington, 
Seattle, July 22-27, 1928. The orgatizaon of the Institute, which holds an 
annual session at the Mission Inn 23 Riversice, California, codperated with 
the University cf Washington in the cormerence represented by. the volume 
under consideration. The Carnegie Erdowment for International Peace 
codperated in the session and mate a nancial contribution to its work. 
The publication is dedicated to the cen <ry of Judge Thomas Burke, who 
was for fifteen years a Trustee cf the Carregie Endowment for International, 
Peace. There is an explanatory præac- by the officers of the Northwest 
Session. These are: Dr. R. B. von KEmSmid, Chancellor, Dr. Karl C. 
Leebrick, Director, and Dr. Charles =. L“art:n, Executive Secretary. The 
main body of the contents is divided ‘—-o tn parts under which the addresses, 
conference papers and round table rəpcœts are grouped. In the order of 
treatment the main topics are: (D “hita; (II) Japan; (IIT) The British > 
Empire; (IV) International Educetion (V) International Law, Policy, 
and Organization; (VI) Internationa. Commerce and Finance; (VII) Latin 
America; (VID Disarmament and Matna. Defense; (IX) International 
Social, Ethical, anc Racial Relaticn:; (= International Research and In- 
formation. Among the forty odd ressox: who participated actively in the 

. program and whose remarks may bə #zun- in the proceedings are the follow- 
ing: C. C. Wu, Sao-Ke Alfred Sze, = ss 1. Strawn, Tasuku Harada, Moto- 
sada Zumoto, Jesse S. Reeves, R. W. Brock, Howard Huston, Henry F. 
Grady, E. G. Mears, David P. Barres, ¿cé Vasconcelos, Curtis D. Wilbur, 
Admiral W. V. Pratt, John H. Finley, Rah Lutz, Max Farrand, Chester H. 
-Rowell, Graham H. Stuart, K. C. Latour=ite, Walter B. Pitkin, and Arnold 


Bennett Hall. J. EUGENE HARLEY. 


Rivalry of the United States and Grea: Erit Over Latin America (1808-1880). 
By J. Fred Rippy. Baltimore: Tae Johns Hopkins Press, 1929. pp. 
xii, 322. Index. $2.75. 

The new states rising from. the ruins of the Spanish and Portuguese colonial 
empires ‘in America in the second ani thod decades of the last century fur- 
nished the occasion for the’ diplomatic contest described in this volume. 
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The author begins with a survey of the political and economic issues involved, 
and then passes to a consideration of conflicting interests in Florida, Texas 
and Cuba. He then examines the points of agreement and disagreement in 
the policies of Adams and Canning, after which he returns to the regional 
treatment in discussions of the rivalries in southern South America, in north- 
ern South America, in Central America, and in Mexico. He concludes with 
a glance at the century of subsequent contests. 

As the story unfolds one sees clearly that the character of the conflict was 
as varied as the regions in which it wes waged; and no less distinctlv that 
the elements of suspicion and jealousy and fear were always present. 
The energies of each contestant indeed were devoted largely to preventing 
its opponent from obtaining by supposed intriguesome imaginary advantage. 
Exclusive trade privileges, maritime supremacy and political ascendancy 
were not so much prizes to be won, as boons to be kept by every possible 
means from falling into the possession of a hated rival. Mutual trust and 
a modicum of understanding might have prevented all the friction and 
rancor and ill-will which the useless struggle engendered. 

The book is the latest addition to the Albert Shaw Lectures on Diplomatic 
History. It is based in great part on a mass of unpublished material in the 
Department of State and in the Public Record Office. The author has 
presented the subject in a fresh, impartial, and convincing manner. Those 
who are interested in maintaining good relations between the great English- 
speaking nations should read this diplomatic story and reflect upon the moral 


which it entails. l Josuepa B. Locxsey. - 


The Politics of Boundaries and Tendencies in International Relations.. Benoy 
Kumar Sarkar. Calcutta: N. M. Ray Chowdhury & Co., 1926. pp. 
xviii, 322. Rs.2 8-as. 


This book is an interesting collection of 28 brief international sketches of 
post-treaty Europe. The first discusses certain perplexities of boundary 
making and maintenance since the World War. The others cover miscel- 
laneous subjects cf diplomatic interest in the year 1925. They were first 
published in several Caleutta periodicals, and are intended to supplement 
Dr. Sarkar’s previous volume Economic Development. The best part of the 
sketches is the discussion of developing nationalism in Europe and Asia, the 
attempt to make coincident the territorial, juristic state with the ‘national, 
economi¢, “spiritual” state. There are suggestive comparisons between 
political units like India and China with a loose congeries like the Holy 
Roman Empire of early modern times, rather than with the compact states of 
Western Europe. To him Turkey is an encouraging example of a people 
choosing to be a small really national state in preference to a, wide hetero- 
geneous empire. Of the Islamic world and struggling nationalism since 
1919, the author thinks we have much likeness to the church-state of Europe 


i 
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in Reformation times. The unificeticn ol Italy in the nineteenth century 
furnishes, he thinks, an illustration 1 wtŁat India can do. In places the 
thinking is rather a priori, and there is som= confusion of sovereignty as a 
status with the resulting duties and right. of the status. But the book is a 
well-tempered treatment of the limit#c trics to which it is confined. 


Bessies C. RANDOLPH. 


Some Opinions, Articles and Reports bea ~ara upon the Treaty of Trianon and 
the Claims of the Hungarian Nationc!s 28 regard to their Lands in Transyl- 
vania. 2 Vols. London: W. P. Grih & Sons, Ltd. Vol. 1, pp. 352. 
Vol. 2, pp. 305. l i 
The identity of the persons rəsponsi-}e ‘or his collection of opinions and 

arguments relating to the long-stand:ng Sangerian-Roumanian land dispute 

is not disclosed, kut one may safely asst n- thal the collection emanates from 
_a source close to the Hungarian Goveramc-3, since all of the views presented 
are favorable to the Hungarian case. Tæ eminence of the authorities en- 
listed on the side of the Hungarians in this releorated dispute may be judged 
from the fact that the collection incluce: 3 —aicns by Fachiri, Pollock, Bellot, 

Dupuis, Pillet, Barthélémy, Kunz, La-mdzlle, Scelle, Unden, Simon, 

Borchard, Wlassies, Wickersham, and =| =s equally well known. Most of 

these papers have already appeared i: Tr2nch in two volumes published 

anonymously in 1928 under the title af 1s Féforme Agraire Roumaine en 

Transylvanie devant la Justice Internatscr ae ct le Conseil de la Société des 

Nations. These volumes followed tze rp =blization in Paris of a similar 

anonymous collection of articles and crisions by authorities favoring the 

Roumanian side of the dispute, under ite title of La Réforme Agraire en 

Roumanie et les Optants Hongroise te T~mselvanie devant la Société des 

Nations. An English translation of (xi: atzer collection has also been 

published. Taken together, these twc cxl=-ticns provide a mass of authori- 

tative opinion and useful material bearing not only on the specific dispute 
between the Hungarian optants and thz L-amanian Government, but also 
on the larger questions of the protection > pri-ate property rights in inter- 
national law, the jurisdiction of intesnzt<nal arbitral tribunals, and the 
power of the Council of the League of k'=tizcs in relation to the Mixed Arbi- 
tral Tribunals established under the Pear: Treaties. Unfortunately these 
collections are not indexed and their ahiz. >f contents throw little light on 
the specific subjects of the various pazze. I= the English edition of the 

Hungarian collection the anonymous e¢=c= hve not always been careful 

to make due acknowledgment of the sorres =i articles reproduced from other 


ications. 
publicatio FREDERICK SHERWOOD DUNN. 
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De Rechtspositie en de Volkenrechtelijke Erkenning van Nieuwe Staten en De 
Facto-Regeeringen. By Jan Herman Van Roijen. . The Hague: Martinus 
Nijhoff, 1929. pp. xvi, 221. Index. f 


This is an admirably well presented study of the question of international 
recognition of new states and de facto governments and their juridical posi- 
tion. The book is divided into two parts. The first deals with the gen- 
eral theory of recegnition, including the status cf unrecognized states and the 
essential elements and effect of international recognition. The second deals 
with positive law as evidenced by judicial decisions. Herein are con- 
sidered the elements controlling the decisions of foreign, ‘national and inter- 
national tribunals. The cases ere considered exhaustively under the dif- 
ferent countries, and the decisicns of international tribunals are taken up 
seriatim. The author’s thesis is that the only justifiable requirement for 
international recognition is material power. The political criteria fre- 
quently applied, such as legality and popular consent, are really domestic 
issues with whica the recognizing state has no concern unless it wishes to 
render itself liatle for unjustifiable intervention. Material power has al- 
ways been admisted as the fundamental requirement of recognition. The 
doctrine of legal*ty played a large part at the beginning of the last century, 
when it was strenuously opposed by the Unised States. The necessity of 
popular consent, on the other hand, has been especially stressed by the 
United States at a prerequisite ot recognition on its part. The only justi- 
fiable excuse for non-recognition of an affective government, however, is the 
non-fulfillment cf its international obligations. ELEANOR WYLLYS ALLEN. 


A Source Book oj American, Political Theory. By Benjamin Fletcher Wright, 
Jr. New York: Macmillan Co.. 1929. pp. xii, 644. $3.75. 


This is a usefal compilation of extracts from readings in political philos- 
ophy, conveniertly arranged for the use of the student who does not have 
ready access to the original document. The selections are well chosen, al- 
though necessarily brief. The bulk of the readings fall in the period prior to 
the Civil War (£44 pages), leaving only 100 pazes for the last 65 years. This 
of necessity makes it essential to reduce very zreatly the material for the re- 
cent period, ani seriously unbalances the book from the point cf view of 
emphasis. It is regrettable that more space could not have been found for 
this important period, in which the material is more difficult to find in com- 
pact compass end good prints than in the earlier period of our national 
history. The selections are well chosen, carefully edited, and tke print is 
excellent. CHARLES E. MERRIAM. 


International Law. . By Loo Ching Yen. Shanghei: Chung Hwa Book Co., 
China, 1927. pp. 109. $1.50. 


Dr. Loo Chirg Yen is a professcr in the Chung Hwa School of Law. This 
book on International Law is a syllabus. Thrcughout, he has relied upon 
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secondary sources, mostly Americen. Wot a single judicial decision is 
digested, and only one, that of the Amicnma, is mentioned. He speaks of the 
International Prize Court establish2d a> the Second International Peace 
Conf2rence (p. 15). Among inter->ceaxic canals, he mentions only the 
Suez Canal. In the fields of extraterrtoriality and the “most-favored 
nation” clause China affords the kest le>oratory in the world today. A 
Chinese author may, therefore, be expected to make a considerable contribu- 
tion =o these subjects. Dr. Yen dismisse the subject of extraterritoriality 
wita the following short sentence: ‘Subjects of some of the Western States 
resident in certain Eastern States, heve obtained by special treaties exemp- 
tior: from the local jurisdicticn, and are subject instead to the jurisdiction of 
Consular Courts” (p. 53). The “‘n.ost-a-cred nation” clause, which might 
for China be called the ‘“‘least-favared netion” clause, is described as an 
“agreement to extend to eacn other privileges which either party may later 
grant to any other State” (p. 67). Nc sarther mention of this clause ap- 
pears in the book. 

Inasmuch as public opinion is exercizinz =: greater control over international ` 
affairs, it is desirable that the main prm ples of international law should 
become more widely known and uncecsteoi. Dr. Yen has made a contribu- 
tion toward this end. i CHARLES E. Hin. 


Daz Urheberrechi an Werken der Literatu: und der Tonkunst in Deutschland. 
Von Dr. Bruno Marwitz und Dr. Philips löhbring. Berlin: Franz Vahlen, 
1929. pp. xxiv, 402. Index. Rm. 16.5 This book contains more than 
its title indicates, for while it is primzrily [he copyright law of Germany, it 
also includes a statement of the copyright. treaties between Germany and 
other states, and the revised Berne agseement of 1886, signed at that time by 
ten states, and the modifications sincs taen made in that agreement. The 
authors have used the commentary rrethoi of quoting the laws by sections 
and oœ following each section with erplen=tions and interpretations. The 
reader will find here the copyright laws up to August, 1928, made more useful 
by a good index. 


Das Wesen der Reprdsentattcn. Von Dı. Gerhard Leibholz. Berlin und 
Leipziz: Walter de Gruyter, 1929. cp. 2:4. Index. Rm. 14. With the 
adoption of a democratic constitution Germany faced the problem of repre- 
sentation as a practical question, and Dr. Lzibholz has here given an analysis 
of its theory with a special view to is «pplication in the present German 
consiiiutional and legal system. Thai the =roblem in Germany is peculiar is 
evident from the single fact that Artice 3 of the Constitution of the Reich 
provides that “The states shall be represented in the Reichsrat by members 
of their ministries. But one-half of -he I‘russian representatives shall be 
appointed, in accordance with a state law, Pom among the Prussian adminis- 
trative authorities.” In Germany, tereo ~a, the problem of representation 
is unique, and this study by Dr. Leikaclz s a real contribution which pre- 
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sents the whole cuestion in a new light, far removed from the classical con- 
ception of Mill. 


Frankfurter Abhendlungen zum Eriegsverhtitungsrech!: 
Heft 11: Das Verhdlinis von Vermittlung und Sciiedsgerichtsbarkeit nach 
dem VélkerEundspakt Artikel 11-18, 15. Von Dr. Richard Bintner. 
pp. 65. Rr. 5. 
Heft 12: Die Internationale Rechtspflege, ihr Wesen und thre Grenzen. 
Von Dr. Haas Morgentheu. pp. 170. Rm. 8. 
Frankfurter Abhendlungen zum modernen V élkerresht: 

Heft 13: Geric:tsbarkeit über frende Staaten. Von Dr. jur. Botho Spruth. 

Leipzig: Robe-t Noske, 1929. pp. 104. Rm. 5. 

The first menzioned number of this series by Dr. Bintner is a study of 
the nature of mediation and arbitration as conceived by the Hague Con- 
ference of 1907 ind finally developed and elaborated in Articles 11-13, 15 
of the Covenant of the League of Nations. The author concludes that the 
ideas in the Covenant are simply a fulfilment of what was begun at The 
Hague and that she two forms of procedure are in perfect harmony with one 
another. Dr. Morgenthau, conceding the adequacy of rules of procedure for 
the settlement c international disputes in the Covenant of the League and 
the Internationel Court of Justice, takes up the problem where Dr. Bintner 
leaves off and c»-nsiders the unsolved question of the administration of jus- 
tice in those cas=s which do not lend themselves to arbitration, or which, at 
all events, have not been defined or accepted in Jaw as suitable for interna- 
tional adjudicaton. Since the difficulties of the problem are objeczive and 
subjective, polit cal and legal, the irst step, in the opinion of the author, is to 
develop a theor> that will find a general acceptance among the states; and 
his study, while not attempting a final solution, is an important contribution 
toward a definifion of the terms af the problem. 

Number 12 o: the Frankfurter series ends the studies which deal with the 
problem of the :voidance of war. But the series will be continued, though 
the investigations will now be directed to the field of modern international 
law, and especislly to its development since the World War. Dr. Spruth’s 
study on “Jurisdiction over Foreign States,” the fizst of this new departure, 
is an attempt tc answer the question: ‘‘ Whether, and to what extent, foreign 
states are subject to German jurisdiction.” In answering the question he 
discusses the reation between German municipal law and international law 
under the provisions of the new Constitution, German customary law, juris- 
diction and sovzreignty in foreign states, and concludes by pointing out the 
difficulties and cangers in international law arising out of claims to exemption 
from jurisdictin by foreign states and private persons, due to a changing 
conception of severeignty. 


Volkerbund und Staatssowverénitat. Dr. jur. Wilhelm F. Schubert. 
Berlin: Carl Heymanns, 1929. pp. vi, 128. This is a study of “the chang- 
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ing value of the international law dorma <i sovereignty in the period of the 
League of Nations”; and in it Dr. Sczvber analyzes the old and new concep- 
tions of sovereignty and internatiozal lew, the relation of the League to 
these concepts, and the conticuatica cf the dogma of sovereignty in the 
economic life and organization of sh2 szaœs. The hope for more peaceful 
n relations in the world lies in the gricial undermining of the old ideas of 
H sovereignty through the development cf tke power of the League of Nations. 


Die Vélkerbundsatzung. Dr. Hazs Wehberg. Berlin: Hensel & Co., 
1929. pp. 208. Rm. 3.50. This thrid edition of the handbook of the’ 
League of Nations has been thoroust_v -evised and brought up to date. 
While the bibliographical appendix is e<nfed largely to German works, the 
index is very carefully prepared, and -t2 s-ident of the League will find it a 
convenient book of reference. 


` Deutschland und die Friedensbeweying Dr. Hans Wehberg. Berlin: 
Deutsche Verlagsgesellschaft fir Politis une Geschichte, reprint, 1929. This 
is an expert opinion by Dr. Wehberg nad: in the form of a report to “The 
Committee of Investigation of the Net ons! German Constitutional Assem- 
bly and the Reichstag 1919-1930,” er asint=d for the purpose of determining 
Germany’s attitude toward arbitratioca di: armament, peace congresses and 
peace movements in general, prior to ¿Le World War. Dr. Wehberg traces 
and describes the official attitude of the zo~=rnment on these questions from 
the first Hague Conference to February _949, submitting his report in 1924. 
His investigations are recorded in a sziri of perfect detachment and his 
conclusions may be summarized by szjing that the position taken by Ger- 
many in both the Hague Confarences eat arzitration and disarmament. was a 
mistake for which the entire nation tolay must atone; that the government 
not only exaggerated the dangers anc —iffeulties in the way of peace, but 
also placed a false estimate upon the rel tici value of the power of the state. 


Schiedsgericht fiir Oberschlesien. Be-lx-Leipzig: Walter de Gruyter, 1929. 
pp. 129. In connection with the Upzer Silesian question, the German- 
Polish convention cf May 15, 1922, aeceated the decision of the Council of 
the League of Nations that the minor-t:- p-inciple should be extended to a 
district inhabited by both Germans ¿ri =oles. The agreement provided 
for the final settlement of certain disputs : ad claims by a special court of 
arbitration; and this document conte.rs tze official reports and decisions 
cf seven of the more important cases. They are recorded in both the Ger- 
rman and Polish languages. 


Das Vergleichsverfahren der Bryan’ ctz .;reaensplan und seine Fortentwick- 
lung bis zur Neuzeit. Dr. Hans Seserc> Rostock: Carl Hinstorff, 1929, 
pp. vi, 121. An instructive study in r-ercetional arbitration and adjust- 
ment procedure, beginning with the Errar peace treaties and tracirg the 
development of peace procedure thro_gh tze various conventions, treaties 
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and agreements >etween states since then, through the League of Nations, 
the Geneva Protocol, the Locarnc Treaties, and other treaties illustrative of 
procedure looking toward the adjustment of differences between states. 
There is a convenient chronological table of treaties at the end of the book. 


Die vélkerrech-liche Sondersiellung des Gesandten. (Zeitschrift fir Völker- 
recht. Vol. XIV, No. 3.) Dr. Carl Hothorn. Breslau: J. U. Kern’s 
Verlag, 1928. pp. 106. Rm. 5.50. A brief but thorough and clear contri- 
bution to the history and theory cf the privileges and immunities of embas- 
sies and diplometic agents in internaticnallaw. The study is based upon an 
extensive investigation of materiel, is kept well within the confines of the 
subject, and cortains, at the end, a veluable bibliography. 


Tübinger Abhandlungen zum Offerilichen Recht. Stuttgart: Ferdinand Enke, 
1929. ‘ 


No. 19. Da: Französische Gesetz über die Staatsangehérigkett. vom 10. 
August, 1927. Dr. Franz Willy Speidel. pp. 134. Rm. 9.50. 


No. 20. Das Recht der Staatsargehérigkeit in Dänemark. Dr. jur. Rudolf 
Reuter. pp. 124. Rm. 9.30. 


No. 21. Das Vélkerbunds-Mandat für Palastina. Georg Schwartzen- 
berger. po. 102. Rm. 7.80. 

It is doubtfu if any branch of the entire field of law has been subject to 
greater changes since the World War than that which, directly or indirectly, 
is related to citizenship and nationality, terms not synonymous in all states. 
This is due in part to changes in boundaries since the war and the resulting 
changes in jurisdiction over a newly acquired population; in part also to 
treaties contaicing provisions affecting special classes and persons. These 
changes have required a readjustment of the internal laws of all states 
affected. The status of citizens has also been affected by new conceptions 
of jurisdiction, of state, and of sovereignty. It is these changes in the 
status, rights, privileges and duties in France and Denmark, respectively, 
to which the first two studies, of the series mentioned above, are devoted. 
The third study is also the result of changes due to post-war treaties, but is of 
a different order. The author first considers tae international position of 
Palestine before 1914, and then traces its destiny under the mandate system 
to the present time, comparing it finally with the other forms of mandate 
and also with crown colonies. Each of these studies is well performed, and 
together they form an important contribution to recent changes in interna- 
tional law. 

Karu F. GEISER. 


$ 3 A CONTENTS 


NATIONALITY P a PROTOCOLS AND O E ADOPTED BY THE 
Finst CONFERENCE ON THE CODIFICATION OF INTERNATIONAL Law. Richard W. 
Flournoy; DT iia Saisie Sh aid Wee ee ode Oa ea Sine a ne NOH eA ERE ES 

THE CODIFICATION DF THE Law or TERRITORIAL WATERS. Jesse S. Reeves........ 

RESPONSIBILITY OF STATES FOR DAMAGES CAUSED IN THEI TERRITORY TO THE PER- 
SON OR PROPBEETY OF FOREIGNERS; ‘Treen H. Hackworth.............0000000- 

“RESPONSIBILITY CF ÑTATES,” AT THE LAGUE CODIFICATION CONFERENCE. Edwin 
M: Borchard cs ied. heats 50 pos TE aww whe VSS Fein aia bie Maw abate hat eee wee 

DELIMITATION OF TAE TERRITORIAL Spa. S. Whittemore Boggs.........e ces e eee 

EDITORIAL COMMEYT: . 

Nationality. "ames Brown Scott... 00... ccc cece cece eee eet eet n eens 
The Bank for International Settlements. Manley O. Hudson.............0. 
The proposed smmunity for focd ships in time of war. James W. Garner...... 
The international conference on the treatment of foreigners. Arthur K. Kuhn.. 
The Bolivia~-Peraguay dispute. L. H. Woolsey... ..... cc ccc eee een eee ee 
Examinations ior the American foreign service. Ellery C. Stowell............. 
The Institute cf Polity at Earlham College. George A: Finch... .........005. 
The General 4.ct for the pacific settlement of international disputes. Quincy 

Wrighti oceno eeraa ee SS Sai aah a TAA ea OT Ee anak ra BEI gee Bese 
Institut für suslindisches 6ffentliches recht und Völkerrecht. Edwin M. 

BOT CRGIG os 5h. Cbd eB Gee ieir OH ecw in bik aea Hew Rn ea Ba GETS a ee bale dw als 
Henry G. Crocker. James Brown Scott... 0.0. cece cece cece eee teen eens 

CURRENT NOTES i:5 jc.c5s Gees reagia tss obs nip Erte tan inid ds eee eaveaeu es % 

CHRONICLE oF InToRNATIONAL Events. M. Alice Matthews.......... eee eeeeee 

JUDICIAL Decisions INVOLVING QUESTIONS OF INTERNATIONAL Law: 

War Claims A>biter: Procedural Order No. 1....... cca cece ence cece eee neaee 
German-Mexic@n Mixed Claims Commission: Klemp v. Mexico............... 
General Claims Commission—United States and Mexico: Almaguer v. Mexico. 

Clark o MECO e 60 asad rna oer NE MEL ANG UMAR hast Hee we eases Whe 

Boox Reviews: 

Académie de Croit International, Recueil des Cours, 1928, 632; Bates, Divorce and 


Separation of Aliens in France, 637; Buell, The Natize Problem in Africa, 638; . 


Davenport, Zurepzan Treaties Bearing on the History of the United States, 639; 
Fleming, The Treaty Veto of the Amarican Senate, 640; Frankfurter Abhandlungen 
zum modernen Vélkerrecht, 641; Geneva Institute of International Relations, 
Problems of Peace, 642; Gihl, Gransen for Sveriges Territorialvatten, 643; Hiito- 
nen, La Competénce de l'Organisation Internationale du Travail, 644; Ladas, 
Internationa- Protection of Industrial Property, 645; Lobingier, Extraterritcrial 


Cases, 646; Reale, Le Règlement Judiciaire du Confit de V Alabama, 647; Selig- 


man and JoLnson, Encyclopedia of the Social Sciences, 648; Strupp, La Situation 
Juridique des Mactdoniens en Yeugoslavie, 649; Jaquin, La Question des Minor- 


ités entre l Italie et la Yougoslaviz, 649; Toynbee, Surrey of International Affairs, 


1928, 650; Vheeler-Bennett, Docu-nents on Internatiznal Affairs, 1928, 651. 
Briefer notices: Cavaglieri, 651; Grossmann, 652; Hutchinson, 652; Joseph, 653; 
Magruder, 654; Dolapchev, ‘654; Grosius Society, 654; Japanese Maritime 
Law Associction, 654; Jilin, 655; ‘Koretékry, 655; Mallory, 655; Ossoaviachim 
SSSR, 655; Pallieri, 655; Poletika, 6&6; Romano, 656; Shostakovich, 656; 
Young, 656. 
Review or Current Preriopicats. Charles G. Fenwick...... 0.20. cece cece eeees a 
SUPPLEMENT SECTION or OFFICIAL Documents (Separately paged and indexed.) 





500 


517 
541 


556 
561 
566 
570 
573 
577 ° 
581 


582 


587 


` 59L 


593 
596 


608 : 


610 
624 
631 


‘ae 


P 


BOARD OF EDITORS OF THE AMERICAN JOURNAL OF 
; . INTERNATIONAL LAW 


CHANDLER P. ANDERSON, Nw Zork, N. Y. 
`- Eowin M. Borcuarn, Yele Lav School. 
> Paitie MARSHALL Brown, Prinzsten University. 
Epwin D. Dicxtnson, University of Michigan Law School. 
CHARLES G. Fenwick, Brys Ms vr College. 
James W. GARNER, Universty cf Ilinois. 
Maney Q. Hupson, Harve>d Law School. 
CHARLES CuENnuy Hros, Colimcia University. 
: Par C. Jessur, Columbie Un~ersity. 
à, ARTHUR K. Kuan, New Yot, X. Y. 
Pirman B. Porrer, Univezaty cf Wisconsin. 
Jesss S. Reeves, University of Michigan. 
ELLERY C., STOWELL, Amerin niversity. 
Lester H. Woorser, Wasicugtcn, D. C. 
» QUINCY Warieat, University of Cricago. 


“fe S a Honcrary £&#or-in-Chief 
James Brown Scorz, Washington, D. C. 
Editor-:r-C sief 
GEORGE GRAFTON Wusan, =arvard University. 
Managirs EIitor 
` GEoRrGE A. Finca, 700 Jaczson Elace, Washington, D. C. 


Tae American JOURNAL or InrerSAarcneL Law is supplied to all members of the 
American Society of International Law witho-1 exa charge, as the membership fee of five 


dollars per annum includes the right to all is37¢s o2 zhe JOURNAL published during the year . 


for which the dues are paid. (Members residing ih foreign countries outside the domestic 
postal zane pay one dollar extra pər annum £4 forzign postage; Canada fifty cents extra.) 
.. The annual subscrip‘ion to non-members C’ the Society is five dollars per annum (plus 
the above mentioned sums for foreign postage) ad should be placed with the American 
Society of International Law, 700 Jackson Place, Washington, D. C. 

Single copies of the Journau will be supplie? by the Society at $1.50 per copy. 

Applications for membership in the Society, zor-espcndence with reference tc the Jour- 
NAL, and books for review should be sent tc (=zo+cm A. ENCE, Secretary and Managing 

Editor, 700 Jackson Place, Washington, D. O- 


y ga 
aid 
PEE Say aa, 


` 





| _ THE FIRST CONFERENCE FOR THE CODIFICATION OF im 
INTERNATIONAL LAW* V+ i 


Ey Maner O. Hupson ' 
United States Technical Adviser at the Conference 


w- The First Conference fcr the Vodification of International Law met at | 
The Hague on March 13, 1930, and closed its sessions after a month of hard 
work on April 13, 1930. The rasults achieved are somewhat meager, so 
far as they are embodied in signed instruments, but on ‘the whole they need 
not be discouraging to those who see a need for the clarification and system- , 
atization of the customary interrational law through a process of codifica- , 9 
tion. (It is perhaps too early so attempt a thorough appraisal of the 
progress made Ly the Corferencs, but it is possible to review what it ac- 
complished, to set out some of tre limitations within which it functioned, 
and to sketch tte prospect which has been opened for a continuation of its * 
work at future conferences ) s 7 


Tur NOVELTY OF F TEN CONFERENON 


„> The Conferenee marked zhe launching of a new effort for the advancement 
of international .aw. Previous conferences have been held at which certain i 
parts of international law Lave been codified. This was notably true of the t 
Second Peace Conference held a+ The Hague in 1307, which succeeded in 
giving conventicnal form to a large part of the law with reference to the 
conduct of war. In a sense it was true also cf various conferences hold under 
the auspices of the League of Nations duri.-g the past ten years, more espe- >: 
cially of the Corference on Communications and Transit held at Barcelona 
in 1921. And a very ambiticus attempt to codify the law in various fields 
was made at the Sixth Internacional Conference of American States at 
Havana in 192 But until the Conference whica has just been held at, + f 

| The Hague, gov2rnments had never before sent their plenipotentiaries to “af Fe 
al conference avoredly convoked for the codificaticn of international law. 

‘Experience was sherefore lacking for such an effort, new methods had fo be 
tried, and the range of possible achievement was very much in doubt. —Fhe 
Conference was intended to signelize an_innovation. It was in no sense a r 
continuation of zhe series of Peace Conferences held at The Hague in 1899 | 
and in 1907, and it must be teken to have put at rest the insistence fora . 
third conference of that series.! -It met without the blare of trumpets | 

* The Final Act, convention, prcto2ds, and reports of the Conference are reprinted i in ' 
the Supplement to shis JOURNAL. 

1 Such insistence ‘ound expression in the United States in the Hearings before the Com- 


mittee on Foreign .:ffairs, House of Representatives, 69th Congress, Ist session, on H. J., > 
Resolution 221, May 3, 4, 5, 21 and 22, 1926. 
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whid had sounded i in 1899, aa it is io > be hoped that its work will not be 


viewed with the pessimism which pra-aied thirty years ago. 


Carmocerian Or LH= CONFERENCE 


~The Conference was composed cf h delegates of forty-eight states or 
Members of the League of Nations}; Dd-=gates were present from all of the 
states represented at the Peace Corte-eroe of 1899 except Montenegro and 
Siam; and from all of the states repres=n ed at the Peace Conference of 1997 
except Argentina, Bolivia, Domin.e¢.n Republic, Ecuador, Guatemala, 
Haiti, Montenegro, Panama, Paraguay, Siam and Venezuela. All of the 
Members of the League of Nations weze represented except Albania, Ar- 


` . gentina, Bolivia, Dominican Repubiz, Ethiopia, Guatemala, Haiti, Hon-. 
~ duras, Liberia, Lithuania, New Zealar=, Panama, Paraguay, Siam and 


-Venezuela. / Nine states not members of -he League of Nations were repre- ' 
sented—the United States of Americe,--h3 United States of Brazil, the Free 
City of Danzig, Egypt, Iceland, tke Lrited States of Mexico, Monaco, 
Turkey, and the Union of Soviet So2#l&. Republics, the last-named being 
represented by an observer only. 2 =h: states not members of the League 
‘of Nations, only Afghanistan, Costa Eia Ecuador and Iraq failed to send 
representatives. 


vint (The one hundred and twerty-thr2> Jdegates at the Conference included 


` 
a 
- Oe 


aputa 


many of the leaders in the current d2v=lcoment of international law, though 
sorne of the leaders were conspicuous} a2:ent,) Perhaps the delegates were 
not as distinguished as a grcup as ike xen who were sent to the Second 
Peace Conference in 1907, or as the n22 who are sent each year to the 


- Assernbly of the League of Nations. , _Ccvernment officials and diplomats 


predominated; and the Conference mit aave achieved better results if the 
number of outstanding politicians had bn larger. While there was some 
disposition to say that too many prof2#3cc . were included in the delegations, 
it may be attributed to the prominem rfe taken by some of them. The 
number of experts may have been to> -a ge, and some of the experiences of 
the Conference may have vindicated th= age that “experts should beon tap 
but not on top.” (On the whole, howere ‘, in view of the fact that the items 
on the agenda of the Conference were =f x condary political significance and ‘ 
were such as to enlist chiefly the atteafior: of specialists, the character of the - 
personnel of the Conference waz not 17s: tisfactory.) 


/ PROCEDURE OF TEE CONFERENCE 


(When the Conference began its wc7k, the delegations seemed to hes 
somewhat varying views as to the. meami=:; to be given to the term codifica- 
tion.) The Preparatory Committee sei uo by the Council of the League of 
Nations in 1927 had drafted rules of prece lure which were submitted to the 


. Conference, and which distinguistec bkrtween declarations establishing 


` agreed principles.of existing law and com=ntions dealing with matters not 
| 
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clearly covered by previously existing law. Further distinctions had been 
made between declarations or conventions agreed to unanimously, and dec- 
larations or conventions agreed to by only a majority of the delegates at the 
Conference. The Conference was reluctant to commit itself to these dis- 


tinctions at the beginning of its work, and the rules embodying them were. l 


reserved for later consideration. Sentiment grew quite rapidly against any 
attempt to state what was the existing law as distinguished from new legis- 
lation, and after two weeks it became clear that even the use of the term 
declaration was stoutly opposed. The discussion in the lobbies of the 
difference between conventions and declarations was quite interesting. 

The rules of procedure ultimately adopted required a preliminary approval 
of a draft convention or protocol in committee, to be followed by a definitive 
voting of the text in the Conference. To assure the stability of drafts 
submitted by a committee to the Conference, it was agreed that each. pro- 
vision_of.a-draft-should-have-been-approved by. a two-thirds majority of the 
delegates voting in the committee, though-a-simple-majority. would suffice 
for the definitive_voting in.the Conference. This procedure seemed too ' 
limiting to some of the delegates, and by a bare majority vote in the Con- 
ference it was added that when a provision had failed to receive a two-thirds 


. vote in a committee, the committée might, upon a majority vote, report it. 


to the Conference for inclusion in a special protocol which would be an act of 
the Conference, if five delegations requested a vote to that effect. It is easy 
to exaggerate the importance of voting at an international conference, 
and as the events turned out these rules were not very significant. Of the 
four acts of the Conference, only one failed to receive the two-thirds majority 
vote in committee, and it was adopted by the Conference by a vote of 20 
to 11. The rules of the First Conference may be serviceable in the future, 
however, and the departure from the usual requirements of unanimity in 
diplomatic conferences has set a useful precedent. —/ 


THREE CONFERENCES IN ONE 


The three subjects on the agenda of the Conference were quité independent 
of each other. Each of them had been pronounced to be “ripe for codi- 


| fication” by the League of Nations Committee of Experts, but there was 


no special consideration which required them, or any two of them, to be 


` dealt with simultaneously. The Conference proceeded to set up three 


committees, one for each of the subjects, and every delegation was entitled f 
to be represented on Gach of these committees. {In effect, therefore, it was 
not one conference that was being held, but three) Some disadvantage 
resulted from the fact that the personnel of some of the delegations was 
insufficient to enable them to. be represented on the three committees at 
the same time. It was largely for this reason that meetings of the commit- 
tees could not be held simultaneougly;(the first and second committees, 


“ dealing with nationality and territorial waters, generally met in the mornings, 


` N, 


S 
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and the third committee, dealing with th- responsibility of states, generally 
met in the afternoons. This meant some slackening of the pace of the work, 
and there was the further difficulty that lJelegates who were needed for the 
work of one committee at times other than those of the plenary meetings, 
. were too frequently occupied with the vork of another committee. This 
could have been avoided only if the agenda of the Conference had been less 
charged, and possibly it would be wise to give to a future conference a 
more modest program. f : 


1 THe COMMITTEE ON NATIONALITY 


The task of the first committee of the Conference, in connection with 
the subject of nationality, was perhaps c earer than that of the other com- 
mittees, and this may explain the larger m2asure of its success. Much credit 
is due, however, to the guidance of its cLairman, M. Politis (Greece), who 
directed the deliberations of the first committee with both mastery and tact. 
NÍt was generally assumed that the object of the attempt to codify the law| j 
relating to saree was to reduce tle number of cases of, if not to’, — 
abolish, statelessfess and multiple naficnality\\ If this was so, then the 
first’ committee achiéved a very limited s-cces8.~ It did formulate an “idea 
towards which the efforts of humanity st ould be directed,” that “all cases 
both of statelessness and of double naticnality” should be abolished; but 
the steps which must be taken before that ideal can be realized, call for sacri- 
fices of national considerations which stats are by no means willing to make 
at the present time. The first committee 2herished no illusions on this point. 
The bases of discussion presented by the Preparatory Committee pointed to 
no very far-reaching results, and the deliberations were largely confined 
within their limits. But the first committee drafted four instruments 
which were later adopted as acts of the Conference: (1) a convention on 
certain questions relating to the conflict 3f nationality laws; (2) a protocol/ 
relating to military obligations in certain cases of double nationality; (3) a” 
protocol relating to a case of statelessness; and (4) a special protocol con 
cerning statelessness. In addition it framed éight recommendations or + 
za ‘which’ were adopted by the Conference and embodied in its Final 

ct. i : 









oth 
“2! TuE Convention on NATIONALITY 
ree 


The convention on certain questions re-ating to the conflict of nationality 
lows is very limited, and it fails to deal adequately with the conflict arising 
from the application of the tus solt and tke application of the ius sanguinis, 

+as well as with the conflict arising in the application of naturalization laws. 
The first chapter, devoted to “general p-inciples,” registers the absence of 
any general law as to nationality by estaHishing that Cit is for each state to’ 
determine under its own law who are its netionals.”) (Some limitation on this 
principle is intimated, but not defined, by the provision that the law of each 


X 
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state is to “be recognised by other states in so far as it is consistent with 


international conventions, international custom, and the principles of law 


generally recognised with regard to nationality.¥ (With respect to persons 


who have multiple nationality, it is recognized that a state may treat its & 


national as if he possessed only its nationality, and conversely that a state 


. may not afford diplomatic protection to its national against a state of which: 


he is also a national. It is further provided i that a third state may deal with 
such persons as if they had but one nationality, either that of the country in 
which they are habitually. or principally. resident, or that of the country 


‘with which in the circumstances they seem to be in fact most closely con- 


nected. A provision-for the-renunciation of one of two nationalities by such 
persons leaves the parties to the convention free to set the conditions which 
must be met. Instead of looking toward the abolition of multiple national- 
ity, this chapter rather consecrates its existence; and this effect is little re- 
lieved by a vgeu that states should adopt legislation designed to facilitate 
renunciation. ? 

a second chapter of the convention deals with expatriation permits, only 
to réquire that their issuance shall not produce stattlessness, and to impose 
on a naturalizing state the duty to give notice of the fact to a state which 
has issued a permit.) ‘ : 

A third chapter on the nationality of married women, deals very modestly 
with one of the most difficult problems before the Conference, the sole phase 
of its work to arouse much popular interest. It was because of this problem 
that the Assembly of the League of Nations, in its resolution of September 
24, 1928, suggested that the special interest of women in the problem be 
taken into account by the Members of the League of Nations in composing 
their delegations to the Conference,? and various governments followed this 
suggestion by naming women as members of their delegations, though the 
United States of America and | Germany were the only countries represented 
by women delegates. |{ Numerous organizations of women, of which the 
official Inter-American Commission of Women was most prominent, had 
their representatives at The Hague during the period of the Conference, and 
the first committee devoted one of its sessions to hearing statements of their 
views. : The insistence of these organizations was concerned chiefly with 
obtaining recognition of sex equality in all matters connected with national- 
ity anda requirement of consent as a condition to any change in the national- 
ity of a woman. “Some of the delegates tended to range themselves into two- 
groups, one insisting on the maintenance of family unity and the other insist- 


,. 


oa 


ing on equal choice for men and ui While radical changes have been . - 


made in the laws of numerous countries during the course of the past decade, 
most of them are still in an experimental state, and the tendency has not yet 
affected the legislation of many countries. The transition which seems to 
be in progress does not make the present a happy time for codification in this 


. League of Nations Official Journal, Special Supplement No. 63, p. 9. 
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field, and(the committee was not disposed so accept either of the opposing ` 


views as to the effect of marriage on the nationality of women) 
The four articles included in the convention register some progress in 
dealing with the problem, though they maj not be accepted by people who 
, hold extreme views either way. (The most important o? them, Article 10, 
! provides that “naturalisation of the kuskand during marriage shall not 
j involve a change in the nationality of zhe wife except with her consent. 7) 


Other articles provide that a woman’s loss o` nationality as a consequence Of i 
„her marriage with a foreigner or as a cons: quence of a change i in her hus- 
„ band’s nationality, jshall be conditional uponher acquiring a-new nationality. F 


' This would prevent ‘many cases of statzlesness such-as. those. which. have 
_- arisen during. recent, years.) Additional >ro7ision is made that the recovery 


: ‘of a premarital nationality on the dissolutin of a marriage shall be condi- 


‘tioned on a woman’s own application, and stall involve the loss of a national- 


ity acquired-as a result of the marriage. Waile these articles deal only with 


the fringes of the topic, a veu of the(Coafezence goes further; it commends 
to states the study of the question whether it would not be possible (1) to 
introduce into their laws the principle of the equality of the sexes in matters 
of nationality, taking particularly into coazsideration the interests- of the 
` children, and (2) especially to decide that ir principle the nationality of the 
wife shall henceforth not be affected wittou- her consent by: the mere fact of 
marriage or by any change in the natienaity of her husband.; This rep- 
resents a-decided triumph of the. women s o-ganizations represented at The 
Hague, and it will kin prove to ke £ peg on which much insistence 
„Will be hung. P 
Two chapters of the convention deal witk the nationality of children and 
the effect of adoption. Children of persoas vho enjoy diplomatic immunities 
are exempted from the application of the 716 soli, and provision is made for 
divesting the children of consuls de carrié-e and of officials of foreign states of 
nationality acquired abroad under the its s li. (In principlefnaturalization 
of parents is made to include the naturalzation of their minor children, 
' minority being determined by the law of thenaturalizing state; but a qualifi- 
. cation is added that this result is dependent >n any conditions set by the law 
' of the naturalizing state) The articles relatmg to the nationality of children 


parents, are relatively of slight importanc:; and the same is true of the 
article making the loss of nationality conseqient on adoption, dependent on 
the acquisition of the nationality of the. adcoting parent. 


ra 3 Tue PROTOCOL on MILITATY OBLIGATIONS 


F 


The protic relating to military obl-gations in certain cases of double : 


nationality is, from some points of view, he most important instrument 
emanating from the Conference. Its gereral adoption would relieve persons 
having dual nationality of one of the chief inconveniences of their status. 


A 


of unknown parents, of parents having nc nationality, and of unmarried ° 


FIRST CONFERENCE FOR CODIFICATION OF INTERNATIONAL LAW 403 


In view of the desire of various states to increase their man-power, it is 


significant that this protocol was adopted e Conference by 33 vote 

against Z. (It provides that a person who habitually resides in one country 

of which he is a national and who is in fact most closely connected with that 
juntry, shall be exempt (in French exempté).from military obligations in any’ 

other country of which he is also a national;Ssuch exemption will entail, 

however, the loss of the nationality of the country in which it is enjoyed. 

It further provides that if by the law of any of the countries of which he is a 

national, a person of multiple nationality is allowed to renounce the national- t 


ity of that country on attaining his majority, he shall be exempt (in French 
, exempjé) from military service in that country during his minority, ( vio | 
l 









over, a person is made exempt from military service in a country whose 
nationality he has lost, if he has acquired the nationality of another country.) 
The provisions of this protocol would prevent many of the difficulties which 
have arisen in recent years, difficulties which have been felt particularly 
by citizens of the United States of America. X; 


rats Tut PROTOCOLS on STATELESSNESS 


Each of the two protocols on statelessness deals with a relatively infre- 
quent problem. The protocol relating to a case of statelessness, which 
hardly seems to have deserved the importance given to it by its formulation 


not known, shall have the nationality of that state. The special protocol 
concerning statelessness, which became an’ act of the Conference though it 
failed to receive the approval of two-thirds of the delegates voting in the first 
` committee, lays down the conditions under which a state is bound to receive 
into its territory a person who has lost its nationality without acquiring 
another, at the request of the state in whose territory such person is.) (These 
conditions are too restricted to.make the provision very serviceable; the 
person must either be permanently indigent, or have been convicted of crime 
and have served a sentence of not less than one month’s imprisonment or 
have had such a sentence remitted. The special protocol is supplemented 
by a væu of the Conference, however, asking that states examine the question 
whether this obligation to receive former nationals who have kecome stateless 
should be extended so as to apply in other circumstances.) i 


REASONS FOR THE LIMITED RESULTS 


When the results of the deliberations of the Conference as embodied in 
these four instruments are compared with the bases of discussion, they 
appear to be very limited. “The bases themselves were quite modest, in view 
of the many problems of nationality which have commanded aitention 
during these latter years, but the instruments adopted are even more so. 


— 


f 
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(rhe reasons are not difficult to see. In tue first place, problems of national- 
V ity are not simpl juridical; some of them a5 primarily political, and partic- 
ayso in this post-War em. ) Certain st “iss dere to hod therallégiance of 
. their nationals to increase their man-powe- to enlarge their prestige, and 
to extend their influence. Active nationa isn does not tend to simplify the 
law of nationality. Other states desire t receive freely immigrants from 
abroad, to enable such immigrants to cast off all prior allegiance, and to 
_integrate and consolidate their heterogenscis populations. The conflict 
r Oe ET, 
wages chiefly between two groups: the stace of large emigration, and the 
states of large immigration. This dichoto w is more fundamental, even, 
than the division between those states which emphasize the ius soli and those 
which emphasize the ius sanguinis. It is nct due to the survival of ancient 
_laws; it is not simplified by the extensive bgislation of recent years.) By 
their demographic positions, éértain states ia middle and southern Europe 
are set off against certain states in North and S-uth America. Only a world 
of stationary populations would avoid this coatict. Nor has a world which 
has freshly renounced war as an instrument of n=:tional policy abandoned the 
psychology which calls for compulsory militerr service and the limitations 
which the requirement of such service impose. +n free expatriation. Mo 
over, the triumph of feminism in certain countvizs has created new problems 
of nationality of whieh ths solution is not zæ indicated by any general 
current. In short, we are still a long way remo-ed from any general law of 
_ nationality; to the extent that any international law on the subject may be 
said to exist, it is of but slight content, and is considerable extension by 
international legislation is perhaps reserved fcr a distant future. 

The attitudes of the various delegations parfic pating in the work of the 
first committee indicated little willingness to scpt the premises necessary 
for any serious legislative effort. If many of “ke delegates entertained a 
determination to end statelessness and multiple xaionality, it was not often 
reflected in the debates. Now and then, a deezece did announce that his 
state was prepared to modify its law in a certa r sense, in the interest of 
general agreement; the British delegate announced his government’s willing- 
ness to change the British law concerning the natozality of married women, 
if other states were agreed on a general rule. [Eu for the most part, the 
delegates engaged in stating what their own naziboral law provided, and in 
explaining that because of it the proposals under consideration were in- 
acceptable or required modification. Most of ke.n seemed to be bound 
rigidly by instructions that they should endeavor wo secure the consecration 
of their own national law by the inclusion of arelczous provisions in any 
instrument that might be adopted by the Confereise. ) No delegation was 
more adamant in this respect than that of the Uzi 4d States of America, 
which lacking other instructions took its lead frox the Act of Congress of 
1868. . Possibly this attitude might have been les: soticéable if the dele- 
gations could have been supplied, well in advance, with a collection of the 
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nationality laws of countries other than their own.? But no amount of 
preparation of this kind would have saved the Conference from the effect 
of the feeling of most of the delegations that no very impelling reasons 
existed for a common agreement which would necessitate a modification of 
their national law. 

It is this background which explains the failure of the Conference to 
grapple with some of the major problems of the law of nationality. It pre- 
vented any serious consideration of the possibility of limiting the application 
of the ius sanguinis to remote generations. It also foreclosed the possibility r 
of establishing the principle that naturalization abroad terminates prior 
nationality, though the Conference did adopt a væu recognizing it to be 
“ desirable that states should apply the principle that the acquisition of a 
foreign nationality through naturalization involves the loss of a previous 
nationality.” Nor could any agreement be reached with regard to the 
general office to be served by expatriation permits, though the same væu 
recognizes it to be desirable that before proceeding to the naturalization of 
_ aliens, states should ascertain that the aliens are in a position to fulfil the 

conditions set for the loss of their existing nationality. The Conference 
likewise failed to deal with the question of proof of naturalization in con- 
nection with international claims, a matter which has often vexed the patience 
of international tribunals. So many questions were left open, both as to 
statelessness and as to multiple nationality, that the Conference felt itself 
bound to suggest their future consideration by the League of Nationst It 
may of course be questioned whether this.experience does not indicate that 
the whole topic of nationality was not ripe-for an attempt at codification, 
though the instruments opened to signature would seem to answer that 
question very clearly. But now that the discussion of nationality problems 
has been begun, it will very probably be continued, and future conferences to 
deal with the subject have become inevitable if any further progress is to be 
made toward. avoiding the conflicts of nationality laws. 


Ly" f TERRITORIAL WATERS 


e Tn its consideration of the subject of territorial waters, the second com- 
mittee of the Conference encountered even greater political obstacles than 
those which limited the scope of the work of the first-committee on napnal- 
ity. It was obvious from the beginning that very divergent views were held 


by the different delegations with respect to the two most basic quegtions 
with which the second committee had to deal: the questi the e tof 
the territorial or marginal sea, and the question of the power of a littor: 


3A collection of the nationality laws of various countries, edited by Richard W. Row 
Jr., and Manley O. Hudson, had been published, in English only, by the Carnegie Endow- 
ment for International Peace; but it was not available for distribution among the delegates 
until shortly before*the Conference convened. Such a collection in several languages might 
better kave been published by the Secretariat of the League of Nations as part. of the pre- 
paratory documentation of the Conference. 


t 
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whos 


j state. thégo outside the territorial sea to enfcr.-3 its laws by measures Ci in 
adjadent. or: contiguous waters. Under th: zuidance of its able chairman, 
M. Géppert, the cémmittee adopted ¢, ta:t > which seemed to promise a 
larger. success, but. which may haye limited zLe results achieved; in the hope 

of a later reconciliation. of the outstanding ci-=rgences, it devoted its atten- 
tion for some time to an effort to define the 1 osition of a littoral state with 
respect to its marginal sea, and it succeedel zn large measure in finding a 
basis for agreement on this part of the.sub:est conditional however on later 
agreement, on the basic questions of the exte at of that sea, and of the power 
to’ take: action in pon teuous waters. Aiier a protracted discussion, the 4 
term “territorial sea” was adopted for deæeiang the belt of marginal sea 
over, „which the dominion of the littoral sete extends. It was generally 
agreed, ‘also, that this dominion is to be ce cbed as “sovereignty”, and 
that. such ‘sovereignty “does not, as rezaccs its nature, differ from the 
puthority exercised over the land domain”; bst sovereignty is necessarily 
subject to limitations imposed by the comrrw-y of nations through inter- 
a law, and an important limitation of œ~2reignty over the territorial 
sea results from a right of innocent passage tc be enjoyed by the vessels of all 
states. /It was agreed that innocent passage 1-& not have to be accorded to 
warships, but that by courtesy, the passage o- v=-ships should be permitted. 
Various other questions seemed to present mo impossibility of agreed solu- 
tions, and numerous articles were drafted whizŁ rere susceptible of inclusion . 
“fn a konvention. ~ 
`. When the second committee came to consice- -he extent of the territorial 
Sea, however, it found a reconciliation of tha d yergent. views. impossible. 
glhe Preparatory Committee had envisaged the cisticulties, and though it had 
een three miles as the most generally -cepted limit, it had also 
s 


t 


uggested that certain states to be enumerated migat be recognized to havea | 
territorial sea of greater breadth.) Too many ef she delegations were dis- 
sitisfied with the three-mile limit to make such a :curse practicable, however. 
Norway; whose people find on the sea the theate: < much of their daily life, 
< could, not. ‘Agree to less than four miles, the lmi which their history has 
consecrated. But to have recognized a deroget oz in Norway’s favor, the 
age would have had to recognize a simila> derogation for Sweden, and 
evenmiarger derogations for Italy and Portuga! axd other states; and the, 
s‘@tes which would have benefited from such d2x0.ations would have been 
reludgnt to hæve their positions branded as sp edel. The whole matter was 
. further complicated by the absence of any agreen est on & méthod of meds- 
j Bring: the liinits of the territorial sea. It soon Became clear ‘that no tg 


EE 


“ment was presently possible on the extent of ihe ~erritorial sea, and ‘th 
Pe gee ae to ane a basis for reconciling the evenet views had to'be aban: 
` doned. 

s With regard to the method of measuring tee tomitorial sea, interesting 
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was eter ina sub-committee, and this phase of the abies might hae 


been susceptible of agreement if the basic problem of breadth could havi ` 


been solved in any way. In this connection, certain delegations includin 
. that of the United States seemed-disposed to regard the task of the committec 
as that of drawing a map of the world which would indicate by a fixed lini 
the maritime frontier of every state. It is unnecessary to dwell on the 


difficulties of such a task. Few if any countries have ever viewed theii - 
maritime frontiers as susceptible of delimitation with the precision that is i 
customary in the demarcation of land frontiers. Some latitude must bé ` 


left for a consideration of special local claims, of which frequent mention 
was made in the course of the committee’s debates. Moreover,.the com# 
mittee encountered great difficulties in its attempt to reach. even a prey 
liminary agreement on the so-called “historic” waters. à 
Even if an agreement had been reached on the extent in miles of the 
territorial seg, it would have been conditioned on some solution of the 
problem of a “contiguous zone e,” the area outside the territorial sea withir 
which a littoral state having. no sovereignty may nevertheless take measure: 
for the enforcement of its laws and for the protection of its security. T ‘| 





history of the last century has failed to invest the “three-mile limit” wit 
any particular sanctity, and recent conquests of distance make it seem i 
many respects archaic. A merely spatial limit has many disadvantages‘ 
whatever number of miles be taken, and a recognition of the causal elements 
of the problem seems to call for supplementing a spatial limit of territoria 
` sea with some provision for action which may be taken outside itt Bot 
the law of neutrality and the interests in fisheries add complications, how 
ever, and for these and other reasons the views expressed in the committe 
were widely divergent. Even the nature of the action which may be taken i 
contiguous waters was not the subject of any general understanding. Nox 
were the delegates agre definition of contiguity, though opinio 
seemed inclined toward a definite limit.in miles. Certain states insist ed 
that any general recognition ofthe special position of littoral states: i cond 
tiguous waters would embarrass their relations with some other stabesyé ese 
they preferred that the whole matter should be left to be dealt with: :By bi 
partite agreements. \In the end, the second committee felt itself qompe ) 
to abandon the attempt to reach agreement on the subject. Be E 
The question then arose whether the matters upon whieh prelij À r$ 
agreement had been possible, relating chiefly to the juridical statif of: the 
territorial sea, could be embodied in an act of the Conferences: V 
convention which failed to deal either with the extent of the ‘te? at ; 
or with the question of the existence of a contiguous zone would h hive bee” 
a truncated instrument, it might have served as a’ basis for, fature progress - 
Various possibilities were explored, including that of i aà, gonvention whid -- 


4See Richard W. Hale, “Territorial Waters as a Test of Gbaisation,” this JouRNAL, 
Vol. 24. n. 65. Sag 
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.y\might be signed and ratified without any immediate decision as to the date 
of its coming into force. It appeared however, that the preliminary 
agreement which had been reached was based upon compromises which liad 
_ been made only on the understanding tka. a more complete accord would 
prove to be possible. Failing such accord the committee decided that no 
instrument would be presented to the Contrence, and thatinstead it would 

aA confine itself to presenting a report on ite eplorations. This report, edited 
A by.:M. François (Netherlands), contairs two annexes which set forth the 
” articles to which the preliminary agreems=tvelated and the bases formulated 

by a sub-committee for measuring the ter_iworial sea. The provisions on the 

legal status of the territorial sea are sl o annexed to a resolution of the. 
Conference, embodied i in the Final Act, wh ch requests their communication | 

to the governments. In this way the toxics of the commillees work Wen were 

Jeon mec tae buried in the ~s-oces-verbaux of the Conference. 
The resolution also suggests the possibility chat the states be invited by the * 

* Council of the League of Nations to forwete, in the form of charts or in some 
other form, information concerning the ka=e lines which they adopt in the 

* fmeasurement of their territorial sea. _A-reover, the Conference recom- 
mended that as soon as it is deemed to be opportune, the Council should 
convoke.“‘a new conference either for the c:mclusion of a general convention 
i feos questions connected with the territo—al sea, or even—if such a course 





seems desirable—of a convention limited oa zhe points” on which provisional 
agreement had been reached. 

In addition to its report, the second -ommittee formulated two veux 
which were adopted by the Conference. Came of these contains a recommen- 
dation that the Convention on the Inte r=tional Régime of Ports, opened 
for signature at Geneva, on December 3. 1923, should be supplemented 
by provisions, concerning jurisdiction over vessels in ports, a subject which 
had been excluded from consideration by tL2 committee as outside the scope 

x » of its work. A second vew draws attent-01 to the desirability of continuing 
a forts already under way to secure the pro 2ction and regulation of fisheries, 
¥ u- 4S a means of facilitating a future agra: mant on the subject of territorial 


g 


ers. 
Jin conclusion, it may be said that thc ‘Conference did not wholly fail in _ 
‘its dealing with the subject of territorial v aters; it conducted a very_ useful 
‘exploration; it brought into the open ta: zxisting divergences of view, and 
‘it may have ee the way for a more fuuitful effort to be made at some 
future time. yf 


2 RESPONSIBILITY 05 STATES 


The examination of the third subject cn the agenda of the Conference, 
x responsibility of states for damage caus in their territory to the person 
í or proper of foreigners, was entrusted ( a third committee. Though it 


5 47 League of Nations T e .zy Series, p. 55. 
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included many >f the ranking delegates to the Conference, this committee -” 
made less of ite opportunities than either of the others. Not only did it), _ 
fail to consummate any sort of agreement, but its report is barren of. sug / 
gestions which night serve to guide any future effort. The result is almost 
wholly negative eH i is to be explained in part by the committee’s lack of 
a sufficient number of skillful negotiators among its members. Perhaps the.. 
` preparatory wo-k on this subject was less adequate, also, and it was, very *- 
unfortunate thet the excellent chairman of the committee, M. Basdovant | 
w (France), was : ompelled to be absent from The Hague during the more 
critical period əf its work2The committee had a much more extensivg 
international jurisprudence to guide its efforts than the other committees of 
the Conference, but it was quite clear that this jurisprudence is not known. 
or is not underssood in the same way in all countries, and that its authority 
is not universaly acknowledged in the same degree. Hence, a sharp di- 
vergence of views on the fundamental aspects of the subject was evident 
from the start, and but slight progress was ever made toward reconciling 
the divergence. 
In the cours: of a debate which continued for more than two weeks, 
tentative agreement was reached on certai sic principles of 
oe sibility, and several articles were drafted for inclusion in a convention. . 
First of all, the principle was agreed upon that “a state is responsible for 
ny failure on tue part of its organs to carry out the international obligations 
of the state which causes damage to the person or property of a foreigner on 
the territory of the state.” It was proposed that this should be the intro- 
ductory and b-sic article of a convention, establishing the fundamental 
conception of r-sponsibility. It necessitated an effort to define the ‘“inter- 
national obligawions” to which it referred, and though it was thought to be 
impossible to exumerate these obligations, it was thought to be possible to 
describe their sources. But considerable difficulty was encountered in this 
= latter task. Many states are now bound by the “optional clause” of the 
Statute.of the Permanent Court of International Justice, and there is good 
prospect that the number will be enlarged. Some of the delegates were 
therefore unwiling to have the sources of a state’s international obligations 
stated more na-rowly than they are sketched in Article 38 of the Court’s 
Statute, while ther delegates insisted on a more restricted statement. It ` 
was finally agrsed that “the expression ‘international obligations’ in the 
present conven-ion means obligations resulting from treaty, custom or the 
general principBs of of law, which are designed to assure tUToreigners in respect 
of theif pérsors and property a treatment in conformity with the rules s 
accepted by th- community of nations.” Agreement was then reached on 
the meaning of the term “responsibility”: “Responsibility imports'for the ` 
_/ | state concernec the obligation to make reparation for the damage sustained : 
j in so far as it æsults from failure to comply with the state’s international 
obligations.” Another article stated the necessity of exhausting local 
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remedies; but ‘without aptis to srsrzer the vexing destier whether 
thé responsibility may be said to arise befre such remedies are exhausted, 


on which’ there’ was some difference cf pinion. The principle was on 


formulated, that “a state can not disel_im ri a by invokin 


national law.” 
. The, framework of the bees of discussica submitted by the Piépatatoty 


; ‘Committee was then followed in dealing ~zith responsibility for the enact- , 


ment of legislation incompatible with «= state’s international obligations, 


-and for a failure to enact legislation ne@eary for carrying out the state’s 


international obligations; as well as wita responsibility for the acts or omis- | 
sions of..the executive power. But th3 a-zicle dealing with responsibility 
for the acts or omissions of officials in g2re-al occasioned serious difficulties ; 
the following draft which was elaborated >y a drafting committee proved 
to be acceptable to a majority of the del-g=tions: 


1 LA state is responsible for damez= sustained by a tiena as the 
‘~ result of acts or omissions of its offieisl: acting within the limits of their 
‘authority, when such acts or omisscas contravene the international, 
obligations of the state.) ' ' 
_'.2.A_ state is also responsible for ` Camage. ‘sustained by a foreigner as 
~ the result of acts of its officials whic. 2ntravene its international obliga- 
tionis where the officials did not hav2 =uthority to perform the acts in 
- question but performed them under 2cver of their official character) __ 
3. {A state shall, however, not b2 responsible if the official’s lack of ° 
authority was so evident that the Degner must have been aware of it 
‘and could in consequence Have avaicei the damage.) 


- The second paragraph of this article waz very stoutly opposed ‘by certain 


Yo 


delegations, which even considered withd -awal from the Conference when it 
was tentatively adopted. Indeed, that sciim produced a schism from whieh 
the committee did not recover.  Agreemect was later reached on articles 
concerning denial of justice and due dilizeace, but such a serious, division 
existed among the delegates that no further —rogress was made. Two groups 
had solidified by this time. A so-callec “minority group” consisted of the 
delegates of Latin American states, Powugal, Roumania, Yugo-Slavia, 
Turkey, Persia, China, Poland, Czechodc-akia and others—in all, some 
Seventeen delegations. The chief-insict-mre of this group was that for- . 
eigners should not enjoy a more favorec >Gition in a country than its own 

nationals, For some days, only group me-t-gs were held, though some dele- 

gations, notably that of the United St t=, did not participate in such 

meetings. If an actual majority were abe+o.reach some sort of agreement 

among themselves, it was but'a bare msjer=y, the authority of whose work ` 


‘= would have been very seriously impairec iy the existence of a very large, ` 


minority.. Though exchanges and conre=tions between the groups were ' 


continued for more than a week, they resi1%ed in no basis of reconciliation. 


All effort to get a convention was then abenconed, and the report which was 
finally adopted does.not attempt even tc steze the points on which tentative 


1 


ae 
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agreement had previously seemed possible. Nor does it express any hope 
that a future conference may be able to achieve more definite results, though’ 
it is recognized that the accumulation of international case law may > 
“consolidate still further the foundation for an ultimate conventional 
settlement of this question.” l 


FORMAL ÅSPECTS OF THE ACTS OF THE CONFERENCE 


The convention and three protocols which were adopted by the Conference 
and opened for signature and ratification contain almost identical formal 
provisions, which constitute one of the contributions of the Conference and 
which may have influence in shaping such provisions in future conventions. 
While they follow, in general, the articles which have now become standard 
for international conventions, the process of codification seemed to call for 
some special provisions, which were the subject of careful study.both in the 
drafting committee which framed them, and in other committees of ‘the 
Conference. tat Sy : 

First of all, it was necessary to rebut any argument that the formulation of 
principles and rules in a convention might indicate that these principles and 
rules did not previously exist in international law; and at the same time, it 
had to be made clear that such formulation was not exhaustive and that it 
is supplemented by the substantive provisions of the customary law. This 
was done by Article 18 of the convention adopted. It was also necessary to 
safeguard the provisions of existing treaties. Considerable attention was 
devoted to the possibility of future treaties which might depart frem the 
terms of the convention: of course, all the parties to an instrument may 
modify its effect by a later instrument; but can two of the parties, where 
there are more than two, proceed to modify its effect inter se by a later 
agreement? ® Such action would, in a sense, be contrary to the spirit of 
codification, and a væu of the Conference calls upon states to “be guided as 
far as possible by the provisions of the Acts of the First Conference for the 
Codification of International Law in any special conventions which they may 
conclude among themselves.” But it was clearly admitted in the report of 
the Drafting Committee’ that future conventions which “affect only the 
relations between the states parties thereto” may be entered into, even 
though their terms have an effect different from that of the multipartite 
convention. 

The formal clauses leave to states a wide liberty of making reservations, at 
the time either of signature, or of ratification or of adhesion, though reserva- 

5 In this connection, it is interesting to note the provision in Article 18 of the convention . 
on treaties, signed at Havana, February 20, 1928: ‘Two or more states may agree that 
their relations are to be governed by rules other than those established in general conventions 
celebrated by them with other states. This precept applies not only to future treaties but 
also to those in effect at the time of concluding this convention.” Report of U. S. Delegates 


to the Sixth International Conference of American States, p. 200. 
1 Document, Conf. C. D. I. 27. 
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tions are limited to the exclusion of one or more of the provisions of certain 
` articles. A state may also become a party -o the convention, and exclude its 
application to any of its colonies or poss2ssidns, or to any part of the popula- 
tion of such territories. This freedom cf ation is increased by the privilege 
of denouncing the convention at any time the single limitation being that 
denunciation becomes effective only afer >ne year. It may be that some 
future conference will restrict more narrow_y the extent to which a state will 
be permitted to avoid its conventional accertance of what should be regarded 
as the general law. Indeed, numerous re trictions were considered at the 
Conference; but in the present situation, and particularly in view of the 
‘limited results achieved by the First Ccnference, it was felt to be necessary 
to leave the doors wide open. 

It has now grown to be customary tc in: lude in multipartite conventions 
provisions for the settlement of any dissutss which may arise in their inter- 
pretation or application. Since the cœclasion of the Convention on Ob- 
scene Publications of September 12, 1923,8 such provisions have been more or 
less standardized in conventions drawn up under the auspices of the League © 
of Nations. They usually require refereace to the Permanent Court of 
International Justice, but to take care of tl= position of states which are not 
parties to the Protocol relating to the Statute of the Court, such as the 
United States, an alternative forum is alloyed. Although the United States 
has ratified the Slavery Convention of Sep-ember 25, 1926,° containing such 
a standard article, that action was taken vhen there was less prospect than 
now exists of the United States’ beconing a party to the Court Protocol. 
For this reason, the delegation of the Units d States desired a larger freedom 
to resort to alternative tribunals. Moreover, the situation has changed 
somewhat with the very general acceptarze of the Optional Clause of the 
Court Statute, and for this reason it wa thought that the jurisdictional 
clause in the new convention could be craf&ed along different lines. Article 
21 of the convention was therefore made D read as follows: 


QE there should arise between the Hgh Contracting Parties a dispute 
of any kind relating to the interpretation of the present Convention 
and if such dispute cannot be sacisfuctorily settled by diplomacy, it 


827 League of Nations Treaty Series, p. 213 

960 League of Nations Treaty Series, p. 253 Acticle 8 of the Slavery Convention reads 
as follows: ‘‘The High Contracting Parties agre2 th_t disputes arising between them rela*ing 
to the interpretation or application of this Coave=tion shall, if they cannot be settled by 
direct negotiation, be referred for decision to tte Prmanent Court of International Justice. 
In case either or both of the States Parties to suca a dispute should not be parties to the 
Protocol of December 16th, 1920, relating to tke P-rmanent Court of International Juszice, 
the dispute shall be referred, at the choice of zhe Parties and in accordance with the con- 
stitutional procedure of each State, either to the Fermanent Court of International Justice 
or to a court of arbitration constituted in accordare with the Convention of October 18th, 
1907, for the Pacific Settlement of Internatioral Fisputes, or to some other court of arbi- 
tration.” 
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shall be settled in accordance with any applicable agreements in force . 
between the parties providing for the settlement of international dis- 
putes. 

In ze tkere is no such agreement in force between the parties, the 
dispute shall be referred to arbitration or judicial settlement, in ac- 
cordance wizh the constitutional procedure of each of the parties to the 
dispute. In the absence of agreement on the choice of another tribunal, 
the dispute shall be referred to the Permanent Court of International 
. Justice, if a.l the parties to the dispute are parties to the Convention 
of the 16th December, 1920, relating to the Statute of that Court, and 
if any of the parties to the dispute is not a party to the Convention of 
the 16th December, 1920, the dispute shall be referred to an arbitral 
tribunal corstituted in accordance with the Hague Convention of the 
18th October, 1907, for the Pacific Settlement of International Disputes. 


In this form, it was not wholly acceptable to the Japanese delegation, to 
meet whose views it was made subject to reservation. 

The question of a possible future revision of the Acts of the Conference 
was given earnest consideration. Ut was recognized that no conference can 
be wise enough zo legislate for all time to come, and that some precaution 
must be taken azainst any texts’ becoming permanently frozen. A method 
of revision was therefore outlined, which will be facilitated by power given to 
the Council of the League of Nations to be exercised after consultation with 
states which are not members of the League of Nations, to decide upon the 
convocation of a revision conference,) It was desired, if possible, to avoid a 
repetition of ths situation now prevailing with reference to some of the 
Hague Conventions. Certain states which are bound inter se by the Con- 
vention for the Pacific Settlement of International Disputes of 1907, find 
themselves still ound as to other states by the Convention for the Pacific 
Settlement of International Disputes of 1899. Moreover, the difficulties 
which have arisen from the revision clauses of the International Labor Con- 
ventions had to be borne in mind. It was felt that without imposing any 
definite solution on a future revision conference, a power could be bestowed 
on such a conference to abrogate altogether a former instrument when it may 
be desired to supersede it with a revised text. Hence, it was provided in 
Article 27 of the Convention, that a “revised convention may provide that 
upon its entry irto force some or all of the provisions of the present Conven- 
tion shall be abrc gated in respect of all the Parties to the present Convention.” 


THE Prospect ror FUTURE CONFERENCES 


The resolution adopted by the Assembly of the League of Nations on 
September 27, 1327," envisaged the holding of a first conference which would 
be one of a series of conferences devoted to a progressive codification of inter- 

w- national law. Indeed,ithe Committee of Experts has already selected sub- 
jects which may find place in the agenda of future conferences.) Though 


10 League of Nations Official Journal, Special Supplement No. 53, p. 9. 
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the results of the Conference of 1930 wer: such as to dampen some people’s 
enthusiasm for a continuance of the r=ccess of codification, it was recog- 
nized from the beginning that one of -= tasks of-the Conference was to 
deduce from its experience suggestions "lich might be useful for the future, 
and in the course of its work it. became c2ar that the subject of nationality 
and territorial waters required the fur-l2r effort of later conferences. It 
came to be assumed, therefore, that faruce conferences for codification will 
be held, and a voeu of the Conference sigzests ways in which the method of 
preparation adopted for the first confer -mee should be improved. 

The experience of the past five years @ens to have demonstrated the need 
for a more thoroughgoing process of selecting the subjects which appear to 
be ripe for codification. The work of ste Committee of Experts between 
1925 and 1928 has not inspired complet::: onfidence. Its communication of 
drafts prepared by sub-committees without exhaustive investigation and its 
failure to assume responsibility for the J ats circulated, have not produced a 
happy impression. More assistance sh nid be given to governments when 
they are called upon to say whether a stb ect is ripe for an attempt at codi- 
fication, and if the Committee of Exper's is revived, it should adopt a more 
fruitful organization of its work. Moreover, two stages now seem to have 
_ been lacking in the work of the Prepara ory Committee: Governments were 
not given a chance to send in their obse~vations in the light of observations 
made by other governments; and the bass of discussion themselves ought 
to have been presented to the Confererc in the form of drafts of conven- 
tions. The voeu adopted by the Confercnce in its Final Act of April 13, 
1930, takes account of these suggestions in the following terms: 


The Conference calls the attenti-r of the League of Nations to the 
necessity of preparing the work of th= next conference for the codifica- 
tion of international law a sufficiens time in advance to enable the 
discussion to be carried on with the recessary rapidity and in the light _ 
of the information which is essential. 

For this purpose the Conference viuld consider it desirable that the 
preparatory: work should be organis on the following basis: 

1. The -Committee entrusted vi-h the task of selecting a certain 
number of subjects suitable for c+Gfication by convention might set 
up a report indicating briefly arc dearly the reasons why it appears 
possible and desirable to concluce international agreements on the 
subjects selected. This report saculd be sent to the Governments 
for their opinion. The Council o° -he League of Nations might then 
draw up the list of the subjects wo be studied, having regard to the 
opinions expressed by the Goverrmrents. 7 

-2. An appropriate body migh> > given the task of drawing up, in 
the light of all the data furnished oy legal science and actual practice, 

a draft convention upon each queion selected for study. 

3. The draft conventions shoul be communicated to the Govern- 
ments with a request for their ob=rvations upon the essential points. 
The Council would endeavour to oain replies from as large a number 
of Governments as possible. 
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4. The -eplies so received should be communicated to all the 
Governmer.ts with a request both for their opinion as to the desira- 
bility of pl_cing such draft conventions on the agenda of a conference 
and also for any fresh observations which might be suggested to 
them by tke replies of the other Governments upon the drafts. 

5. The Council might then place on the programme of the Con- 
ference such subjects as were formally approved by a very large 
majority o- the Powers which would take part therein. 


These proposal: will doubtless be carefully examined in the Assembly of 
the League of Netions, and reflection on the work of the Conference may 
produce other sugzestions for improving the procedure to be followed in the 
preparation of future conferences. Perhaps it would be wiser in the future 
to have some confrences at which only preliminary consideration would be 
given to proposed conventions. 

The experience so date has demonstrated, however, that it is not sufficient 
to have even the most thorough. preparation by an international agency. 
Unless such preperation is supplemented by careful preparation by each of 

` the governments -epresented, results will not be satisfactory. But govern- 
ments labor under many limitations in such matters, limitations which make 
- them dependent 6 a large extent on non-official effort. LIf the process of 
- codification is to >e carried on successfully, three kinds of preparation are 
needed, therefore: (1) preparation by international committees and the t- 
Secretariat of the League of Nations; (2) preparation by the governments; y- 
and (3) preparation by jurists and scholars interested in the scientific ex- 
- ploration of interaational law. ) The subjects before the First Conference 
had been carefully studied by a few individuals and groups from a scientific 
point of view, anc in acknowledging its indebtedness to such contributions, 
‘the Conference ez pressed the hope that “subsequent conferences for the 
codification of inf&rnational law should also have fresh scientific work at 
their disposal.” overnments and international bodies are seldom in a 
position to condu + scientific investigation, and unless scholars and jurists 
can be mobilized Dr this task any future efforts will be crippled.” 


U? CONCLUSION 


ye The First Conference for the Codification of International Law must be 
viewed as part of a larger picture. That picture portrays an effort which 
ought to be contizued for half a century to come. A beginning has been 
made, some steps Lave been taken, some lessons have been learned, some mis- 
takes have been exposed, some threads have been left hanging which a future 


1 The Research.in Lternational Law, Harvard Law School, is now engaged in the prep- 
aration of draft convections on four additional subjects which were selected by the League 
of Nations Committee of Experts as “ripe” for codification: (1) Diplomatie Privileges and 
Immunities, Jesse S. eeves, reporter; (2) Status of Consuls, Quincy Wright, reporter; (8) 
Position of States befcre Foreign Courts, Philip C. Jessup, reporter; (4) Piracy, Joseph W. 
Bingham, reporter. 
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conference may pick up, some lines hava been forged along which future 
effort may proceed. (The First Confererce has been amply worth the ex- 
pense and effort that have gone into it; but some of that effort will have been 
wasted unless the process is to be contimued. As the situation exists today, 
the responsibility rests with the AssemlW of the League of Nations, but it is 
to be hoped that the states not repres2uted in the Assembly will have some 
encouragement to offer, and that a mover.ent which holds great promise will 
not be allowed to die,) 


NATIONALITY CONVENTION, PROTOCOLS AND RECOMMEN- 
DATIONE ADOPTED BY THE FIRST CONFERENCE ON 
THE CODIFICATION OF INTERNATIONAL LAW 


By Ricnarp W. FLOURNOY, JR. 
Unded States Delegate in the Committee on Nationality 


-There is one point which has been stressed by nearly every one who has 
discussed the irzlusion of nationality in the codification of international law, 
including the rzpporteurs of the League of Nations Committee of Experts 
and of the Nationality Committee at the First Codification Conference, that 
is, that this sul ject is especially difficult, be f the fact that it is to a 
great extent ‘political. Most, if not all, branches of international law are 
in a sense politi :al, but, when it is said that nationality is peculiarly a politi- 
cal subject, it i£ meant, no doubt, that the law of nationality is primarily a 
domestic matte: as regards each state, to be determined by each state for it- 
sell, Accore ording t= its needs, social, political, military, economic, etc. Thus no 
state is willing © surrender its sovereign prerogative in the matter of deter- 
mining the way in which its nationality may be acquired. But this does not 
mean that international law has nothing to do with nationality. Wherever 
fntermational relationships arise international law must follow, in one form or 
another, althouga its development and crystallization into definable rules may 
be a slow process. Since international law presupposes a general agreement 
among states, it necessarily follows that the development of international law 
as to any subjecr will be slow and painful in proportion to the emphasis which 
is put upon naticnal prerogatives and needs as opposed to obligations incident 
to international intercourse. {A century ago international law was regarded 
as having little cr nothing to do with nationality, but as movements of popu- 
lations from couatry to country and acquisition of new nationalities through 
naturalization hve greatly increased in modern times, problems concerning 
the nationality cf persons, involving conflicting claims between states, have 
correspondingly increased. This movement of people from country to 
country, for permanent or temporary_residence, has entailed problems not 
only‘as to the stetus of those who have obtained naturalization but also as to 
the status:of persons born in one country of parents having the nationality of 
another and of women having the nationality of one country married to men 
having that of another) Increase in facilities for travel, especially through 
the development of thé airplane, will, no doubt cause a further increase in 
movements of people from country to country and still greater multiplication 
of nationality prsblems, and these problems must be settled sooner or later 
by internationa agreements, tacit or express. v 
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- Early in the discussions at the recent Hague Conference it was realized 
-that there was little international law on he subject of nationality which 
could he codified, if “codification ” is to be limited to the reduction to writing 
of rules of law already generally agreed upc by states. The idea of such a 
declaration of existing law was, therefore, e-rly discarded at the Conference, 
and all efforts were directed toward the formulation of a convention to em- 
body rules governing conflicts of nationality laws, regardless of whether such 
rules declared old law or made new law. This idea was expressed in Article 
18 of the “Convention on Certain Questions Relating to the Conflict of 
Nationality Laws,” that is, the principal convention adopted at the Confer- 
ence. It declares that “the inclusion of th: above mentioned principles and 
rules in the convention shall in no way be ceemed to prejudice the question 
whether they do or do not already form a dart of international law.’ 

The United States, for several reasons, was not a signatory of the conven- 
tion last mentioned. This convention was unsatisfactory in various re- 
spects, as pointed out during the discussiors in the committee by the writer 
of this article. The convention, however, contains, in Article 20, a liberal 
provision-for reserVAtions, according to whch it is permissible for any party 
to the convention to “append an express ‘eservation excluding any one or 
more of the provisions of Articles 1 to 17 amd 21.” Articles 1 to 17 are the 
substantive articles and Article 21 relates the method of settling disputes 
arising under the convention. It was a tuestion whether the convention 
was to be signed by the United States, wita reservations as to ‘‘provisions” 
deemed by it to be objectionable or not sized at all. It was decided that 
the convention should not be signed by the United States Delegation at The 
Hague, but, according to Article 22, it will be possible for the United States, 
until December 31, 1930, to become a sigratory, if it so desires. l 
- As the various articles of the conventicm are arranged in a fairly logical 
sequence, it may be well to consider them in the order in which they stand. .- 
However, as it is understood that this number of the JourNaL will contain 
several other articles on the work of the Conference, it will not be attempted 
to discuss the articles fully or in detail. Also the writer will seek to avoid 
full quotation of texts, where they are lorg, since it is understood that the 
complete texts of the convention, protocols and recommendations concerning _ 
nationality adopted at the Conference are to be printed in the Supplement 
to this JOURNAL.! 

Upon an examination of the convention it will be noted that jb contains 
thirty-one articles, of which, as already noted, the first seventeen set forth 
substantive rules concerning nationality. The seventeen substantive ar- 
ticles are arranged under five chapters. The remaining fourteen articles are 
arranged under Chapter VI, entitled ‘ General and Final Provisions.” 
Chapter I of the convention bears the titE, “General Provisions” and con- 
tains six articles. While, in general, the crafting of the convention is good, 


1 Page 192 et seg. See also Final Act, p. 169 et seg. 
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it appears to the writer that Articles 3 to 6, inclusive, should have been 
placed under a separate chapter entitled, ‘‘Dual or Multiple Nationality,” 
since they all relate expressly to that subject alone, rather than to principles 
of general application. 

A.» Articles 1 and 2 pertain to the subject mentioned above, that is, the 
relationship of international law and municipal law to the subject of na- 
tionality. It was quite appropriate that the convention should begin with a 
statement of these basic principles. These two articles are taken from 
Basis of Discussion No. 1, prepared at the suggestion of the Preparatory 
Committee of the League of Nations, but it is believed that they state the 
rules in question more correctly than they were stated.in the latter. “ Article 
1 starts with the broad rule that (it is for each state to determine under its 
own law who are its nationals,” but adds that ‘‘this law shall be recognized , 
by other states in so far as it is consistent with international conventions, æ 
international customs, and the principles generally recognized with regard to 
nationality) While the limitation of international law is thus gtated rather 
broadly, it'i6 doubtful that it could be stated more definitely. { It is obvious 
that international law does place a limit upon the power of a state to make 
effective claims upon the nationality of persons. While it may be competent 
for a state to confer rights of citizenship within its territories upon whomso- 
ever it pleases, regardless of place of birth, parentage‘or residence, it is quite 
a different matter for it to stretch its hands into the recognized domain of - 
other states and claim as its nationals persons having no connection with it 
of a kind generally recognized as furnishing a sufficient ground for the con- 
ferring of nationality} In Basis of Discussion No. 1 an attempt was made to 
set forth the principles, or some of the principles, upon which nationality 
may be acquired or lost, but in the Committee it was very properly decided 
to omit this statement of principles. 

= Article 2 lays down the broad rule that any question as to whether a 
i " person possesses the nationality of a particular state shall be determined inl 
‘accordance with the law of that state. Y In other words, each state deter-” | 
mines by its own law, for its own purposes, whether a given individual has its 
nationality.) This rule can hardly be questioned.. International organiza- 
tion has not yet reached the stage where international law has the same 
preponderance in the society of nations which the Constitution of the United 
States has in this country, rendering null and void legislation conflicting with 
it, although it may justify other states in taking such action-as may be neces- 
sary to prevent the invasion of their own domains by the operation of laws, 
including nationality laws, which are inconsistent with ‘international con- 
ventions, international custom or the principles of law generally recognized 
with regard to nationality.” “ For example, Ge question arises whether X is a 
national of ‘state A. In order to answer this question it is necessary to 
examine the laws of that state. But, if the nationality of X is claimed by 


state A under a law which has no basis in international custom -or which 
‘ k 
+ 
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violates a convention between state A aac state B, and if state B claims X 
as its national also, under a law which de es not run counter to international 
custom or convention, state B may be jastified in protesting against the 
enforcement by state A of its claim, upor the ground that it violates interna- 
tionallaw. In such a case state B, withaus denying that X has the national- 
ity of A, under the law of A, may deny tae right of A, under internaticnal 
law, to enforce its claim.)< 

It may be said that one exception to tac general rule set forth in Article 2. 
exists, that is, thel cases of naturalization 2m bloc of the inhabitants of terri- 
tory, transferred from one state to antl) It may be observed, however, 
that the Hague Conference took no note 3f this exception, perhaps for the 
reason that in modern times the nationaLty of inhabitants of newly acquired 


. territory is usually, if not always, determmned by treaty. 7 


‘As already observed,’ Articles 3 to 6 o£ the convention relate to cases of 
dual or multiple nationality. ‘Article 3-3 hardly more than a recognition of 
the fact that an individual may have tke nationality of two or more states. 


- under their séveral laws. It may be remarked in passing that, when this: 


question first came up, in the Committee cn Nationality, the Delegate of the 
United States made it clear that the Go-ernment of the United States, in 
view of its historic position concerning tae effect of naturalization, could not. 
enter into any agreement involving an admission that persons naturalized in 
the United States retain their former all:giance unless released therefrom by 
the governments of the states from wrych they came. {The term ‘‘dual. 
nationality,” when used in the United States, has reference to the status. 
acquired at birth, under the laws of two states, the nationality of which is. 
acquired in the one case jure soli and in tue other jure Sanguinis; also to the 
status of women who, upon marriage «0 aliens, acquire the nationality of 
their husbands’ states, while retaining heir original nationality. It would 
be manifestly absurd to deny the existercs of dual nationality in these cases. 


{While dual nationality in casés of mar- d women is a comparatively new 


problem, dual nationality acquired at Hirth in cases of children born in 
countries of parents having the nationeliy of other countries is a problem 
which has disturbed foreign offices for raay years.\ Obviously the only way 
to prevent the existence of dual nationdicy at birth is for all states to agre 
upon a single, uniforra rule, jus soli or pus sanguinis, or some other rule. 
It may be possible at some time in the “wure to persuade all states to agre 
upon a single rule for acquisition of naic nality at birth, but in view of the. 
great differences in the situation and consequent needs of states at the present. 


2 As to this exception see Research in Intera: tional Law, Harvard Law School, pages 


“60-69. . 


3 This problem was discussed by the writer in aa article published in the Yale Law Jour-- 
nal, Vol. 30, pp. 545, 693, entitled “Dual Nawicality and Election.” With refererce to 
this:subject attention is also called to a very ealzhtening article by Professor E. Munroe: 
Smith in the Cyclopaedia. of Political Science, 1783, Vol. II, p. 941. See also Moore, Di-- 
gest of International Law, Vol. III, Ch. XI. 
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time, especially as between states of emigration and states of immigration, 
agreement upon a single rule will be difficult to accomplish. No attempt to 
obtain such an agreement was made at the recent Conference.” The subject, 
however, will furnish an interesting problem for students of international 
law and politics. 

‘The question of the “right of expatriation” arose again, as we shall sez 
with reference to Article 6. 

The statement in Article 4, taken from Basis of Discussion No. 4, “that | 
state may not afford diplomatic protection to on of its nationals against a 
state whose fationality such person also possesses J is believed to be a decla- 
ration of existing internationallaw. The suggestion contained in the “‘alter- 
native” of Basis No. 4, that the rule now found in Article 4 might be modi- 
fied by the qualifying phrase, fif he is habitually resident in the latter state,’ 
was not adopted» Although much might be said in favor of the proposed 
qualification, it was evidently felt that it might serve to raise more difficulties 


than it would settle. . Whether the nile of Article 4 would control in the: 


case of an extraordinary or inhumane outrage perpetrated ‘by the govern- 
ment of a state upon a person having no} only its nationality but the nation- 
ality of another state and maintaining an habitual residence in such other 
state, remains to be seen. Perhaps, if the latter should intervene in such a 


case, it would have to justify its intervention upon humane considerations | 


rather than upon the ground of a right under international law. {Of course, 
if the denial of justice or other injury should be perpetrated upon the in- 
`. -dividual because of his eqnnection with the second state, intervention might 
be justified by that fact.) 

Y As to Article 5, {which felates to the status in a third state of a person hav- 
ing more than one nationality, there was general agreement to the provision 
that he should be “treated as if he had only one.’}’ There was also general 
"agreement to the provision that the rule contained in this article should be 
without prejudice to the application of the law of the third state “in matters 
of personal status” and of “‘any conventions in force.” {The principal differ- 
ence of opinion related to the question of the test to be applied in determin- 
ing which nationality should be recognized as effective in the third state.} (It 
was contended that the person concerned should be free to choose’ the 
nationality which he might wish to be recognized. A large majority in the 
Committee, however, seemed to feel that the prior acts of the individual 
should control, rather than his express choice made at the time when the 
question of his nationality should first arise, and it was decided that the 
question of his,nationality in the third state should be governed by either of 
two facts e nationality of the country _in which he is habitually and 





circumstances he appears to be in fact most closely connected.Y l 
trgfuestion of terminating dual, 


Since Article 6 relates to the very importan 
‘nationality, it will be quoted in full. It reads as follows: 


resident orX(2y the nationality of the country with which in the < -é. 
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a eas prejudice to the liberty of a state to accord wider rights to 
ounce its nationality, a person pcs esing two nationalities acquired 
without any voluntary act on his part may renounce one of them with 
the authorization of the state whose n..tonality he desires to surrender. 
This authorization may not be refus -c in the case of a person who has 
his habitual and prircipal residence akrad, if the conditions laid down 
in Ne ne of the state whose nationIty ‘he desires to surrender are 
satisfied. $ 


This article originated with Basis of Discussion No. 15, but contains the 
very important limitation found in the c«reluding clause, which did not 
appear in the Basis. As pointed out by the Delegate of the United States in 
the Committee, the clause in question serves =ractically to nullify the rest of 
the article’ (The original Basis allowed the ir dividual born with two nation- 
alities to renounce one of them upon the 9E condition that he should at 
the time of the renunciation have his habiét a_ residence outside of the terri- 
tory of the state whose nationality he ren w2ces.} It is most unfortunate 
that this very reasonable provision was 1~t adopted but was changed in 
such a way as to make the renunciation sF j--2t to “conditions” prescribed y 
by the state whose nationslity the individua. -lesires to renounce. Since the 
article places no limitation upon these ‘‘concions,”’ presumably the state in 
question may make them as drastic, dific:l. and unreasonable as it may 
choose. It was for this reason that the Deleeate of the United States in the 
Committee proposed the adoption of the folowing recommendation (IV), 
which was adopted by the Conference: 


The Conference recommends that f-tates should adopt legislation 
designed to facilitate, in the case of persans possessing two or more na- 
tionalities at birth, the renunciation of sLe nationality of the countries 
in which they are not resident, withert subjecting such renunciation 
to unnecessary conditions. 


The effect of the recommendation just qucted is, of course, merely persua- 
sive. It is to be hoped that at the next codi ication conference Article 6 will 
be amended in such a way a3 to give it more 12:.ing and make it more liberal 
with regard to the rights of individuals. 

( Experience shows that persons born with cual nationality will frequently, 
from a desire to obtain advantages under bowb nationalities or from mere 
carelessness, fail to make a formal renunciazi-r of either, even where that is 
possible under the laws of the respective staves. In such cases, it seems 
desirable thet the acts of tae persons in quest on should have the effect of 
terminating one nationality,)and the delegaic of the United States pro- 
posed the inclusion in the convention of ¢ vis embodying this principle. 
RE According to this proposal a person born wta the nationality of two states 
would, after attaining the age of twenty-thre+ ears, be deemed to have re- 
nounced the nationality of one of the two sta-es if at that time he should 
have his habitual residence in the territory cf tL other} While this seemed 
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to be a reasonable proposal, it was not pressed at the Conference, because, 
from the very limited provision adopted by the Conference in Article 6 
(supra), and from the drift-of the discussion, it was evident that there would 
be no chance of obtaining its adoption. When the next conference meets to 
consider a poss-ble revision of the Convention on Nationality this proposal, 
or something oz a similar character, might well be given consideration. 

Attention wil be called further on to the Protocol Relating to Military 
Obligations in Certain Cases of Double Nationality. 

Chapter IT of the convention, having the caption ‘“‘ Expatriation Permits,” 
contains only one article, that is, Article 7, which, although it does not re- 
quire the prodxtion of an “‘expatriation permit” as a prerequisite to natu- 
ralization, recoznizes that such permits are being issued by some states 
and makes cert.in provisions concerning their use and effect. It concludes 
with the requirzment that ‘“‘The state whose nationality is acquired by a 
person to whom an expatriation permit had been issued, shall notify such 
acquisition to tae state which has issued the permit.” 
y The Delegate of the United States opposed this article upon the ground 
that it seemed ta imply an admission that it is a reasonable and proper thing 
for a state to require its‘express permission before one of its nationals can 
change his nationality through naturalization in another state. This is 
clearly at variance-with the position maintained by the United States for 
many years conzerning expatriation. + 

It was origina ly proposed to include in the convention an article even more 
objectionable tkan Article 7. Reference is made to Basis of Discussion No. 
6, which read at follows: 





In principle, a person who, on his own application, acquires a foreign 
nationality thereby loses his former nationality. The legislation of a 
state may revertheless make such loss of its nationality conditional 
upon the fuifilment of particular legal requirements regarding the legal 

_ capacity of the person naturalized, his place of residence, or his obliga- 
tions of ser~ice towards the state; in the case of persons not satisfying 
these requizements, the state’s legislation may make the loss of its na- 
tionality conditional upon the grant of an authorization. 


Several delegetions proposed amendments to Basis No. 6. The amend- 
ment proposed Ly the Delegation of the United States contained a change in 
the first sentence to make it clear that the rule in question should be applica- 
ble to persons zaturalized during minority through the naturalization of 
parents, as well =s to those naturalized upon their own applications, and, for 
the reason mentzoned above, eliminated completely the second sentence be- 
cause it was in canflict with the position of the United States concerning the 
“right of expatraation.” 

In this connection, the Delegate of the United States said: 


The question of the status and rights of naturalized -citizens-is- neces- 


sarily most mportant to our country and to all the newer countries of 
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the world, since our population is œ mposed so largely of naturalized 
citizens or their descendants. As I hsve already stated on a previous 
occasion, if the nationality and the ell=viance of such persons is limited 
or divided, we can have no true bod~ -f citizenship. We consider that 
naturalization means a complete ckan = in the national character of the 
individual. The matter was so imzcr ant to the United States that our 
Congress took special note of it in tae Tsar 1868, and on the 27th of July 
of that year adopted a joint resolut oz based upon the hypothesis that 
“the right of expatriation is a naturala-d inherent right of all people, in- 
dispensable to the enjoyment of the 1 gats of life, liberty, and the pursuit 
of happiness.” This declaration wash _armony with an opinion rendered 
by Attorney-General Black on the &t~ of July, 1859, in which he said: 
“The moment a foreigner become =aturalized, his allegiance to his 
native country is severed forever. He experiences a new political birth. 
A broad and impassable line separa3e zim from his native country. He 
is no more responsible for anything 1c may say or do, or omit to sayor - 
do, after assuming his new character shan if he had been born in the 
United States. Should he return t+ zis native country he returns as 
an American citizen and in no oth21 character. In order to entitle his 
original government to punish hin. `o- an offence, this must have been 
committed while ke was a subject an J owed allegiance to that govern- 
ment. It must have been of such a caracter that he might have been 
tried and punished for it at the mome:st of his departure.” That state- 
ment still expresses the position of tac United States with regard to the 
effect of naturalization. 


The Delegate of the United States thar -xplained that his government has 
never taken the position that naturalizaic has the effect of wiping out lia- 
bility to punishment for offences commited against the country to which the 
naturalized person formerly owed allegiance, if such offences were committed 
prior to emigration, and in this regard Fe uled attention to the provisions in, 
the Bancroft treaties concluded in 1868 v~h the several German states and 
other naturalization treaties subsequeam+ entered into. He concludec as 
follows: 


But the point w2 make is that tLe cange of nationality itself is some- 
thing separate and distinct, that theiz dividual should be given the right 
to change his nationality and that o.1-stions of possible liability to pun- 
ishment for offenc2s against the ccun—y of origin should be regarded as 
separate and distinct. 


As it was clear from the remarks of vacizus delegates in the Sixth Meeting 
of the Committee thas a large majoris} intended to vote for the proposed 
article without eliminetion of the objec ixaable sentence mentioned above, 
the Delegate of the United States requesw-d a postponement of the vote to 
a later meeting and in this connection SL: 


As I have stated before, we, in ste Jnited States, could not possibly 
agree to any convention which woatld require the naturalizing state to, 
decline to grant naturalization to ar K-dividual until that individual has 
obtained the express consent of the cuntry from which he came. - 
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The Chairmar of the Committee complied with the request of the Delegate 
of the United States and suggested that by conversations between the dele- 
gates something night be arrived at concerning the subject of expatriation to 
which there migHt be general agreement. Such conversations were held, and 
at the beginning of the Seventh Meetirg the British Delegate recommended 
that, in view of the evident impossibility of redrafting the article in such a 
way as to make È acceptable to both sides, the best solution would be to drop 
the article altogether and adopt a general declaration affirming the desirabil- 
ity of establishitg the principle that a person who, on his own application, 
acquires a foreign nationality thereby loses his former nationality. At this 
meeting, the firs Delegate of the United States appeared in the Committee 
on Nationality end read a formal declaration, reaffirming the position of the 
United States wth regard to the right of expatriation and quoting from the 
Joint Resolutior of Congress of July 27, 1868, on the subject. The Delegate 
from Salvador suggested the appointment of a special committee to draft a 
formula for the proposed resolution. This recommendation was adopted 
and the Chairman appointed a Sub-committee composed of the Drafting 
Committee, tog -ther with members of the Bureau, the Rapporteur, and the 
American and Lalian Delegates. This Committee, at the Eighth Meeting, 
proposed a recommendation reading as follows: ` 


It is desizable that states should recognize the principle that a person 
on becoming naturalized, at his own request, in a foreign country, loses 
his former nationality. 


The Delegate of the United States raised the point that it should be made 
clear that the >roposed recommendation would be applicable not only to 
persons naturaized upon their own applications but also to persons 
naturalized dusing minority through the naturalization of their parents. 
The Delegate from Egypt, to meet this situation, then proposed 
an amendment omitting the words “at his own request,” which was 
adopted. f 

Unfortunatel7, the simple and broad recommendation mentioned above 
was subsequently changed in the Drafting Committee by the addition of a 
paragraph, which was finally adopted by the Conference in the following 
form: i 

v It is also desirable that, pending the complete realizstion of the above 
principle, states before conferring their nationality by naturalization 
should encEavor to ascertain that the person concerned has fulfilled, or 
is In a posi-ion to fulfil, the conditions required by the law of his country 
for the loss of its nationality. 


While the pa.-agraph just quoted dees not state definitely that naturaliza- 
tion shall not k= granted until the applicant shows that he “has fulfilled, or 
` is in a position z0 fulfil, the conditions required by the law of his country for 
the loss of its sationality,” the implication is that such rule should be fol- 


h 
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lowed. Therefore, the Delegation of the United States was unable to agree 
to the recommendation in its final form.. 
~ Chapter ITI of the convention contains, under the caption “Nationality of 

Married Women,” four articles, Nos. 8 to 1, all of which relate to changes in 

the nationality of women through marriag= to aliens or through the naturali- 
_ zation of their husbands after marriage.’ It does not seem necessary to dis- 

‘cuss these articles in detail, as their m: aning is self-evident.” Generally 
- speaking, they are designed to prevent or -emedy cases of hardship resulzing 
.to married women through differences betveen the laws of various countries. 
` In general, they give more freedom of choice to the woman,’ This subject 
has received such extensive discussion in ecent years, in this JOURNAL and 
elsewhere, that it hardly seems necessary t+ enter into an elaborate discussion 
of it in this place. It would be superfluous to inform the readers of shis 
JOURNAL thatithe nationality of married vomen has for some time been the 
subject of widespread and energetic prop .ganda on the part. of certain or- 
ganizations of women which are endeavorirg to have the laws of all countries 
changed in such a way as to make marriage have no effect on nationality or 
to make men and women stand upon precbBely the same basis with regard to 
the effect of marriage upon nationality. : One of these organizations ad- 
` vocated the adoption of such a rule at the Conference. It was clear from the 
start, however, that the adoption at the Conference of a rule involving such 
radical changes in the laws of nearly all cointries was beyond the bounds of- 
possibility. At the present time the laws «f most countries provide, witk. or 
without conditions, that the nationality £ married women follows that o] 
their husbands: ¥ Laws adopted in France -nd several other European state 
in recent years give to married women wider freedom of choice as to na- 
tionality than was given in prior laws, but without going so far as to remove 
entirely the effect of marriage upon nationality. The law of the Union of 
Soviet Socialist Republics contains a rule t= the effect that nationality is not 
changed by marriage.‘ The nationality laws of a few countries of Latin 
America are silent upon this subject. ` Th: law of Tukey, while providing 
that “‘alien women married to Turks beconr® urkish citizens,” also provides 
that ‘Turkish women married to aliens remain Turks,’ he law of the - 
Thited States of September 22, 1922 ° is vell known to the readers of this 
JOURNAL. It may be pointed out, howeve:, that this law does not go nearly 
so far as the proposed rule of certain organizations of women mentioned 
above. It still provides that/an Americar woman loses her American citi- 
zenship upon marriage to an dlien ineligible to citizenship. It also provides 
for a presumption of loss of citizenship in ths case of a women who marries an 
alien eligible to citizenship and thereafter resides for two years in the foreign 


4 Decree No. 202 of October 29, 1924, Article 5; F nurnoy and Hudson, Nationality Laws, 


p. 512. 
5 Law of May 28, 1929, Article 13; Flournoy and Hudson, op. cit., p. 571. 
ë Supplement, Vol. 17 (1923), p. 52; Flournoy and Hudson, op. cit., pp. 608-609. 
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state of which her husband is a citizen or subject or five years elsewhere out- 

side of the Unit-d States.”) « P : 
Considering tie great divergences between the laws of the various states 
concerning the nationality of married women and the fact that this subject 
bears so closely upon the social structure and policy of each state, it was 
[eon that each state would wish to decide it for itself, in accordance with 
what might seen to be its own peculiar needs. In this regard, attention is 
5 called to the Sith Recommendation of the Conference concerning national- 

ity, which reads as follows: 


The Corference recommends to states the study of the question 
whether it vould not be possible 
jl. to incroduce into their law the principle of the equality of the 
sexes in metters of nationality, taking particularly into consideration 
the interes& of the children, 
#2. and aspecially to decide that in principle’the nationality of the 
wife shall benceforth not be affected without her consent either by the 
mere fact o- marriage or by any change in the nationality of her husband. 


The above recommendation was based upon a motion proposed by the 
Delegation of tae United States and supported by a statement read in the 
Committee on Hatiouality at the Sixteenth Meeting by Mrs. Ruth B. Ship- 
ley, a Delegate of the United States and one of the suppléants in the Com- 
mittee. 

‘Unless jus sanguinis is to be abolished as a basis for acquisition of na- 
tionality at bir-h, (which does not seem likely, in view of the fact that all 
countries have .dopted it in one form or another), one of the principal diff- 
culties involved in the proposed removal of all discrimination in nationality 
laws on accoun- of sex relates to the nationality of children born of parents 
having differens nationalities.” At present, the law of the United States 
(R. 5. 1993) esnfers citizenship of the United States upon children born 
abroad of Amentcan fathers. It contains no_provision conferring citizenship 
upon children korn abroad of American mothers married to aliens. If all 
discrimination on account of sex should be removed, it would be necessary 
either to repeal R. S. 1993 entirely or amend it in such a way that it would 

` be applicable aso to children born abroad to American women married to 
aliens. If simiar changes should De made in the laws of all countries, the 
‘result would b2 confusion, worse confounded in nationality laws. What 
solution could ke devised, it is difficult to predict. Perhaps, it might be pro- 
vided that the child would have the nationality of the mother only, if born in 
the country of Ler nationality, and the nationality of the father only, if born 
in the country cf his nationality. But there would still be left the problem of 
the nationality of children born in third countries. The suggestion might be 
made that the rationality of the child in such case should be determined by 


7 Since the abore was written, the statutory provision last mentioned has been repealed. 
(Sec. 1, Act of Crngress approved July 3, 1930; Public No. 508, 71st Congress.) 
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agreement between the parents, as in Arzice 4 of the Decree of the Union of 

the Soviet Socialist Republics.? But sapoose that parents should be un- 

able to agree or should fail to make ery <ormal agreement. What then? 
` This problem is evidently one which neds most careful study by those who 
` advocate the proposed radical change. Tl= above remarks relate, of course, 

, to acquisition of nationality at birth jur2 singuinis. If the child is born in 
‘the territory of a State having the rule cf. us soli in its nationality law, the 
‘child will, of course, have the nationalty >f that State, irrespective of the 
| nationality of the parents. ~ 
` Chapter IV, under the heading “Nator ality of Children,” contains fve 
articles, Nos. 12 to 16.” The first parazca~h of Article 12, which. relates to 
the nationality of children born to persoas enjoying diplomatic immunities, 
is similar to Article 5 of the draft code prerared by the Research in Interna- 
tional Law of the Harvard Law School, zn i the second paragraph, concern- 
ing nationality of children of consuls and osher officials of foreign states not 
enjoying diplomatic immunities, is simiar -o Article 6 of the draft code just 
mentioned. The first paragraph is a sta-2ment of existing international 
law, while the second proposes a new rie r -quiring states to provide legisla- 
tion under which children born of fore-gn officials not enjoying diplomatic 
immunities may be divested of the nat-orality of the state acquired jure 
soli. While this rule is not of the first mportance, it seems desirable. 

Article 13, after laying down a geneal rule that children shall be 
naturalized through the naturalization > their parents, provides that each 
state “may specify the conditions goverring the acquisition of its national- 
ity” in such cases. It provides further vha- ‘‘in cases where minor childran 
do not acquire the nationality of their psrerts as the result of the naturaliza- 
tion of the latter, they shall retain their 2xsting nationality.” - 

- In view of the provision of the conelucing sentence in Article 13, just 
quoted, it would seem that the first two sentences must be construed to mean 
that the question whether a minor cHid shall be naturalized in a state 
through the naturalization of a parent wl. d=pend upon the law of that state. 
In other words, the broad rule laid down in he first sentence must be read in 
connection with the limitation containec iu the second. Therefore, if the 
law of a state provides expressly that a {miror child shall not be naturalized 
through the naturalization of a parent unde any conditions, this law would 
control notwithstanding the statement in che first sentence of Article 13.. 
It would seem that the drafting of this ar icle might have been improved 
upon. ~ 

While this article was under conside-ztitn, the Delegate of the United 
States proposed an amendment to the effect that it should apply only to 
children who are not at the time of the natucalization of the parents residing 
in the country of which the parents wereformerly nationals. In this regard, 
he apie the opinion that it is, as a z2nzral principle, ‘‘undesirable that 


8 See Flournoy and Hudscn, op. cit., p. 512. 
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naturalization should be conferred by one state upon persons who are at the 
time still residing in the state of which they are nationals.” For some reason 
difficult to apprehend, the Committee, by a majority of one vote, rejected the 
proposed amendment. í iIt would seem not only reasonable but most desira- 
ble that states should agree amorg themselves to avoid conferring g their, 
A EA upon persons still residin n; 
countries of which they are at the time nationals,’ 

Article 14, which relates to foundlings, Article 15, which relates to chil- 
dren born in a state not having the rule of jus soli, ‘‘of parents having no na- 
tionality or of unknown nationality,” and Article 16 relating to nationality 
of illegitimate children, all appear to be unobjectionable and more or less 
desirable, although they are not cf special interest to the United States, 
whose law concerning the acquisition of nationality at birth is based pri- 
marily upon jus soli. It may be observed, however, that Article 15 is hardly 
more than persuasive since, althouzhtit provides that children born on the 
territory of the state of parents having no nationality or of unknown na- 
tionality “may obtain the nationality of the said state,” it adds the proviso 
that “the law of that state shall determine the conditions governing the 
acquisition of its nationality in such cases.”) This would seem to mean that 
the child shall have the nationality of the state, provided the state sees fit to 
confer it. 

Chapter V, under the heading “Adoption,” contains one article, No. 17. 

“In brief, it-provides that a child shall not lose his nationality through adop- 
tion by an alien unless he acquires the nationality of the state to which such 
alien belongs. This provision seems reasonable, although it is comparatively 
unimportant since it will not have extensive application. . 

The writer will not undertake in this place to discuss Chapter VI, which 
contains, under the caption “General and Final Provisions,” Articles 18 to 
31. Mention has already been made of Article 20, concerning reservations. 
With regard to Article 19, which provides that ‘‘nothing in the present Con- 
vention shall affect the provisions of any treaty, convention, or agreement in 
force between any of the High Contracting Parties relating to nationality or 
matters connected therewith,” the Delegate of the United States argued that 
the convention should also contain an express provision to the effect that 
nothing in it would prevent the conclusion of special agreements between . 
states governing nationality questicns in which they are specially interested. 
While this provision was not adopted, it appeared from the debate and state- 
ments of the Chairman in the Committee that the rejection of this proposal 
was based, not upon the ground that it was wrong in principle, but rather 
upon the ground that the proposec rule might be taken for granted. It is 
believed that the Committee was also influenced by a desire to avoid giving 
unnecessary encouragement to the conclusion of special agreements. which 
would be at variance with the convention. 

Of the three protocols adopted at the Conference, the United States is 
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principally interested in the Protocol Feating to Military Obligations in 
Certain Cases of Double Nationality, aac particularly in Article 1, which 
was suggested by Article 11 of the H:rvard Research Draft. Article 1 
reads as follows: 


` A person possessing two or more nretionalities who habitually resides 
in one of the countries whose natiomelisy he possesses, and who is in fact 
most closely connected with that ce-nsry, shall be exempt from all mili- 
tary obligations in the other countr~ vr countries. 
This exemption may involve the -oss of the nationality of the other 
country or countries. ` 


It will be observed that Article 1 bears a close resemblance to the Joint 
Resolution introduced in the House oi 2-zpresentatives by the Honora>le 
Clyde Kelly and approved by the Pres: d21t, May 28, 1928. 

Article I of this protocol was taker. 7mm a motion introduced by the 
Danish Delegate and warmly supported by the Delegate of the United 
States. There are many thousands of fers -ns in the United States who were 
born in this country of alien parents and ba—e the nationality of their parents’ 
countries as well as that of the United Etats. For many years the Depart- 
ment of State has been hearing the conzp'a_nts of such persons because they 
have been summoned for military servize in European countries or actually 
arrested while visiting those countries fo> wemporary purposes. In support 
of this article the Delegate of the Unitec States, at the twelfth meeting, said: 


-We support this upon the theory tiat human beings are something 
more than mere war material, thai -hey have some rights, some needs 
and desires which should be consiler-d, and that it is not reasonable 
that a person who has two nationalities imposed upon him as a result of 
conflicting laws should be torn bet-v:ea two countries. There must be 
some reasonable rule which may >= adopted to determine where his 
services are justly due, and we can thark cf no more reasonable rule than 
this, that his actual services, you mizl+ say his active allegiance, is due 
to the country in which he has estab ‘iched his homey Cases constantly 
arise in the United States where pezar s who were born there of parents 
having the nationality of other couitrEs, and who have definitely made 
up their minds to remain in the United States permanently, who have 
never left the country and have mc mtention of leaving the country 
permanently, are called upon to com= across the water to some far- 
distant land and perform military s2rvice. They are confronted with 
the dilemma that they either have ic cbey that summons, sometimes at 
very great inconvenience to themselre: and their families, or else refuse 
and thereby violate the law of the «taer country, which makes it ims, 
possible thereafter to go to that courtry for a temporary purpose, to 
visit relatives or to attend some matter of business, without being ar- 
rested and held for military service, Dr else punished for failure to obey 
the summons. 

This proposal is not at all a propcsal that the bonds a allegiarce 
¿should be loosened. It does not m2en that a man is free simply to cast 
ie all his obligations to the state. Nationality is a dual relation. The 

%7 ‘rights are not all with the individuel. On the other hand, the rights ` 
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are not all with the state, and this proposal merely means that as be- 
tween two states of which he is a national a rule is laid down, a reasona- ° 
ble rule, to determine where his active allegiance is actually due. 

For these reasons, we strongly support this proposal. 





“The ie Special P-otocol concerning Statelessness relates to t igation of a 
state to admit D its territory a former national who has lost its nationality 
Without acquiriae another nationality. The original of this protocol was 
Basis No £ wlich closely resembled Article 20 of the Harvard Research 
draft. It provtled, without conditions, that stateless persons of the class 
in question shonld be admitted to the territory of the state to which they 
formerly belonged upon the requess of the state in whose territory they are 
residing. This broad rule was changed, however, by the addition of pro- 
visions limiting its application to certain classes of persons. “The matter is 
of considerable importance to the United States in connection with the 
deportation of -ndesirable aliens, and the change in the original rule was 
opposed by the Delegate of the United States. Being unsuccessful in ob- 
taining agreement to the rule in its original form, he suggested that the sub- 
ject be given further study. Upon the motion of the Chinese Delegation the 
Committee adoated a recommendation, subsequently adopted by the Con- 
ference as Recommendation II, which reads as follows: 


“The Con‘erence recommends states to examine whether it would be 
desirable that, in cases where a person loses his nationality without ac- 
quiring ancther nationality, the state whose nationality he last pos- 
sessed showd be bound to admit him to its territory, at the request of 
the country where he is, under conditions different from those set out in 
the Special Protocol relating to Statelessness, which has been adopted 
by the Con“erence. w” 


Another recommendation of the Conference (No. VIII) “draws the at- 
tention of states to the advisability of examining at a future conference 
questions connected with proof of nationality.” It declares further that 
“it would be highly desirable to determine the legal value of certificates of 
nationality which have been, or may be, issued by the competent authorities, 
and to lay dowr the conditions for their recognition by other states.” This 
recommendatior, which may have been suggested by Article 17 of the 
Harvard Reseaxch draft, is of interest to the United States because of the 
large number o: persons who claim its nationality through naturalization. 
The question o` proof of naturalization has been considered by arbitral 
tribunals in conrection with various claims.’ 

The work accomplished in the field of nationality by the Conference for 
the Codificatior of International Law fell short of the hopes of many in- 
terested in the :ubjecty including the writer of this article. í It is believed ` 
that something more might have been done toward settling the very im- 
portant problems of the right of expatriation and the effect of naturalization. 


3 See Resarch in International Law, Harvard Law School, pp. 68-60. 
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It might be more correct to speak of th2se two subjects as phases of a single 
problem’ It is unfortunate that thare vis not sufficient time for a more 
thorough and balanced discussion o? txs subject. It is to be hoped that 
sufficient time for such a discussion may b2 found at the next conference on 
codification. ‘While the discussion az tae -ecent Conference served to bring 
out sharp conflicts, based upon practica. : snsiderations as well as political 
theory, between the governments of ecun-vies of immigration and those of 
countries of emigration, it is still belisvec ky the writer that there is a possi- 
bility of reaching in the not distant fusurea more satisfactory accord upon this 
vexed question; In this regard the existizg bilateral conventions between 
the United States and various states of Ewope and America, as well as the 
Pan American Convention of 1906, might ze considered as a possible model 
or basis of discussion.!° While the right cf =xpatriation, as a political theory, 
was declared long ago by Cicero (Cra) ro Balbo), its development and 
recognition in actual practice has bean £. show process, and the principle of 
the right of expatriation, which has 2e21 wdhered to for some years by the 
United States, was denied in the early cay.. of the Republic, not only by the 
courts and leading publicists, including Fiect and Story, but also by various 
Secretaries of State. For a discussion of ~his subject, special attention is 
called tc the chapter entitled “The Dccsrme of Expatriation” in Dr. John 
Bassett Moore’s “Principles of Amərkar Diplomacy.’’ The subject has 
nowhere been treated so thoroughly end 7a-ly as in this article"! ( The con- 
ception of the nature and effect of natuzelimation, maintained by the United 
- States and several other states, thai is, that it terminates the prior allegiance 
and causes a complete change in nationalt-, regardless of the consent of the 
state to which allegiance was former.y ow, is, comparatively speaking, a 
1 new conception. ` The old theory was tlet zaturalization merely conferred a 
i) new nationality (or rather, a new citizexsh-p) without terminating the origi- 
(nal nationality, and this conception is hax to overcome, as shown by the 
| discussion at the recent Conference. At tke present time, the subject is in a 
istate of some confusion. Thus, under ths aw of Italy, while Italian nation- 
ality is lost by the naturalization of ex “talian in a foreign country, re- 
gardless of the consent of the Italian Go. emment, the obligation to perform 
military service in Italy remains.“ Tle position and practice of Great 
Britain and the British Dominions ia ibis matter is peculiar. While their 
laws provide for the loss of British ra:onality through naturalization 
abroad, regardless of their consent, it is wederstood that it is their practice, 
as a rule, to decline to grant natural zation to aliens who do not show that 







-10 For a collection of naturalization convcnsicas and other agreements concerning 
nationality, see Flournoy and Hudson, op. c t., pd. 245 to 710. 

u Attention is also called to an article by the w~ter, entitled “Naturalization and Ex- 
patriation,” in the Yale Law Journal, Vol. 31, pr. “2-848, and to the Report on the Sub- 
ject of Citizenship, Expatriation, and Protectbu +broad, H. of E., Doe. No. 326, 59th 
Congress, 2d Session, Government Printing Offre, -305. 

2 Law of June 13, 1912, Article VIII. 
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they have obtained the consent of the states to which they owe allegiance to 


_ change their nationality. ) It is further understood that, when naturalization 


is granted to sich aliens, the cervificates of naturalization and passports 
issued to them Lear notations to the effect that they do not entitle the bearer 
to the protectin of the naturalizing state in the territory of the state to 
which allegiance was formerly owec.!5 ) 

(As indicated above, it is believed also that a more satisiactory provision 
for termination of dual or multiple nationality may be arrived at, without 
the surrender ky states of any cleims of a just and reasonable character: 
Aside from the question of giving proper consideration to the natural rights 
of men (regarding “right” as a moral, rather than a strictly legal concept), 
it is believed taat states of emigration may reach the conclusion, from a 
practical standdoint, that an extreme and unbending assertion of their 
claims upon the allegiance and service of persons who have chosen in good 
faith to cast in their lot with other countries accomplishes little good, while 
it serves to stir up resentment on the part of the persons concerned and to 
raise controverses between states seriously interfering with normal inter- 
national intercourse. Ét is hardly necessary to add that the problem of reach- 
ing satisfactory agreements concerning nationality will become easier to 
solve if and whzn the Kellogg-Briand Pact for the Renunciation of War be- 
comes fully effe-tive and large standing armies are abolished. The principal 
reason why stetes are reluctant to grant freedom to their nationals to ex- 
patriate themselves lies in their fear of having their man-power depleted) 

( The failure cf the Conference at The Hague to accomplish all that was 
expected in the matter of codification has been attributed, and quite justly 
so, to two causes: first, the strong political bias of the delegates and their 
unwillingness to make any concessions, and second, the lack of sufficient 
time in which © cover such a wide field.. Some delegates seemed to take it 
for granted tht their states could not enter into any agreements which 
would serve to modify their own nationality laws, even with regard to mat- 
ters which did not involve important principles. Even if they were per- 
sonally convin:ed of the reasonableness of certain proposed agreements, 
they did not se2m to feel that they had authority to approve them, even in 
a tentative wa}. This raises the question whether, after all, reasonable con- 
cessions and agreements can be obtained better in conferences of this kind 
than by direct regotiation between the heads of foreign offices, who are neces- 
sarily possessec of greater authorizy than delegates to an international con- 
ference. This point is directly connected with the question of lack of time. 
Frequently, wren delegations would have consulted their governments with 
regard to certan proposals, there was no time in which to do so. 


13 A thorough dsscussion of this intricate and baffling subject cannot be undertaken in 
this place. For she texts of the various laws, students of this subject are referred to 
Flournoy and Hucson, Nationality Laws, and particularly to the caption “Naturalization ” 
in the analytical index, 
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Towards the close of the Conference th ack of sufficient time in which to 
give adequate consideration to the vario-s proposals concerning nationality 
became more and more apparent. While th : Chairman and Vice Chairman of 
the Committee on Nationality showed gæ tt ability in carrying on the work in 
an orderly way, it was beyond the power cf wnyone to overcome the difficulty 
of lack of time. In a future conference ex this subject there should either be 
no time limit set or there should be no <t-empt to cover a field defined in 
advance. It is beyond human ability ic predict the length of time which 
will be required to cover a given field, eSpecially in the case of a conference 
composed of representatives from all or nzarly all of the countries of the 
world. It is far better to give adequate amd unhurried consideration to a 
limited field than to attempt to hurry ~Ercagh a much wider field. Prob- 
ably, as has also been suggested, the solct-o1 of this problem will be found in 
a radically different method of procedurz, according to which preliminary 
studies and recommendations might be made by a committee composed of 
experts from various countries, who wotli ze free to carry on their work in 
an independent and scholarly way, withcut <nnecessary political direction or 
responsibility. Of course, the proposals o: such a body would be nothing 
more than recommendations, to be used as } ases of discussion, for considera- ` 
tion first by the several governments ard, inally, by the conference. Per- 
haps some such plan as this was envisaged -nhe ‘‘General Recommendations 
With a View to the Progressive Codifica:ior of International Law,” adopted 
at the recent Conference, particularly in th- provision that “an appropriate 
body might be given the task of draw-ng up, in the light of all the data 
furnished by legal science and actual preczi:2, a draft convention upon each 
question selected for study.” 14 The valve of codification conferences will 
depend largely upon the thoroughness wèt which the preliminary work is 
carried on. 

While international conferences, suck as the recent Conference at The 
Hague, will, no doubt, play a considereWe part in the development of in- 
ternational law, it is the belief of the wr-tər that this development, will con- 
tinue in the future, as in the past, to be ea-ried on very largely by accords 
reached through direct negotiation betweea states, by decisions of courts and 
international tribunals, and, last but not least, by the persuasive force of the 
writings of scholars who devote patient ¿xd impartial aay to the problems 
arising in the intercourse between stat2t. 

While the writer has called attention +o v=rious oromni in the work 
of the recent Conference at The Hague car e:-ning the subject of nationality, 
it is his belief that much of a practical œs -acter was accomplished. The 
discussions in the Committee served to tr nz out in sharp relief the position 
of the various states with regard to impcriac.t problems} ‘It is to be hoped 
that the Minutes of the Committee will ke published, so that they may be 
available to students, as well as to those wh3 may take part in a future con- 


4 Final Act, p. 18. Supplement to this Jourzen, p. 189. 
p 


NATIONALITY CONVENTION, PROTOCOLS AND RECOMMENDATIONS 485 


ference on the same subject. Although the Convention on Certain Ques- 
tions Relating to the Conflict of Nationality Laws is believed by the writer 
to be defective m several respects, it contains some carefully considered and 
useful provision3, and it may well bə taken as a starting point for the work of 
a future conference. The writer believes that the Protocol relating to Mili- 
tary Obligations in Certain Cases of Double Nationality, taken by itself, 
fully justifies th labor and expense incurred by the Conference on the sub- . 
ject of nationality. ` . ; a 
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“THE CODIFICATION OF TH™.LAW OF TERRITORIAL WATERS 


By Jussz S. Rr=vzs 
Professor of Political Science, Lmiversity of Michigan 


` Judged by its inability to agree upon a 2covention on territorial waters, as 
the substance of things hoped for, the Conference for the Codification of 
International Law was a failure. Good may come of the Conference. It 
-may have been a necessary preliminary sage in a very long and difficult 
process, Nevertheless, the fact remains that its purpose was to agree upon a 
- convention upon territorial waters and it failed of its purpose. Usually the 
cause of the ill-success of a conference is le 2k of preparation. This failure 
cannot be ascribed to lack of preparation. It is unnecessary to rehearse the 
antecedent steps. Several years had bear devoted to preparation. Gov- 
ernments had agreed that the subject of sevitorial waters was suitable and - 
ripe for’ codification. In addition to the work done by the Committee of 
Experts and by the Preparatory Committe: the governments had answered 
voluminous questionnaires and had made o=servations upon detailed sched- 
ules ‘of points from which had been prepazej the bases of discussion. All of 
this work had been completed and in prc months before the Conference 
-. met. Apparently nothing was left undore by the agencies of the League of 
Nations in order that the various governmencs might have ample opportunity 
for examination and study of the question: volved. And, it may be added, 
the observations of the governments were tor the most part responsive and 
illuminating. 
` The failure cannot be ascribed to lack o` efficiency in technical arrange- ` 
ments and preparation, notwithstanding th= increased burden put upon the 
. Secretariat by the holding of a conference under the auspices of the League 


-. elsewhere than at Geneva. The administrecive processes of the Conference 


as a whole, and of the Commission on Teri.rial Waters in particular, func- 
tioned perfectly. The Commission on Tecrsorial Waters owed much to the 
experienced skill of M. Abrahams of the Secrmariat of the League. Themem- 
bers of this Commission, as also those of tHe other two commissions, never 
failed to be provided early every morning v—th the complete mimeographed 
record in French and in English of the pr2vjous day’s proceedings. 

No one would assume as a cause of tae felure the incapacity of the dele- 
gates. Yet it must be confessed that tha membership of the Commission 
included fewer recognized authorities in méernational law than had been 
anticipated, and some delegations were comscicuously lacking in this respect. 
Yet the list of delegates, which containel the names of Gidel, Schiicking, 

` Raestad, Rolin, Spiropolous, Erich, Maga h3es, and Salvioli (without preju- 
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dice to others nct named), shows the extent to which several countries recog- 
nized the value of delegates with unquestioned technical background and 
reputation. Nr indeed can one impute unwillingness to agree, or rather sug- 
gest that there existed a hope of -Il-success as a cause. It may fairly be 
assumed that tl= response of each government favorable to the codification of 
the law of territorial waters, together with the acceptance of an invitation to 
participate in the Conference, indicated a sincere desire to reach an agreement. , 

One turns to the chairmanship of the Commission and properly inquires 
as to what extent failure may have been due to inadequacy of leadership. 
The Commissicn on Territorial Weters was extremely fortunate in its Presi- 
dent. Dr. Gérpert presided with skill, tact, and courtesy. His fairness of 
disposition acecmpanied by great charm of manner was so infectious an ex- 
ample to his codeagues that during the month of deliberations, during which 
debate proceed -d at times with much earnestness and warmth, not once was 
there an expression used calculated to wound. Thanks largely to its Presi- 
dent, an admir ble temper prevailed throughout. The efficient rapporteur, 
M. François, came to his work wizh the valuable experience of membership 
upon the Preperatory Committee. 

To what then may be ascribed the » failure on territorial waters? First 
and foremost was the difficulty of the subject. It may be said that the topics 
which are easiest upon which to make comprehensive agreements are those 
which are rela-ively unimportant, but obviously there is no great urge to 
spend time and effort in codifying an insignificant topic. Surely few mat-. 
ters in internawional law are more important than territorial waters. Few . 
present more ¢ early so many oppcrtunities for the examination of conflicting 
claims set fortL by states to exercise jurisdiction. It may fairly be assumed 
that few topics present a larger factor of common intrinsic interest. But 
the responses -f the governments had shown how far apart the responding 
states were. With scarcely an exception, each of the states represented 
upon the Commission had a double common interest in freedom of navigation 
of the high seus and in the maintenance of its authority over the adjacent _ 
littoral waters Yet no two states faced the seas with the same outlook. ` 
The fundamertal differences among states vis à vis the seas are geographical, 
and as Napoleon said, “La politique des états est dans leur géographie.” The 
truth of this must have been apparent to anyone who had taken the trouble 
to read the responses and observations of the various governments. Never- 
theless, those :esponses contained enough of common conceptions relative to 
the status of territorial waters as to give a fair amount of hope for ultimate 
agreement. The bases of discussion as drafted by the Preparatory Com- 
mittee, now viewed in retrospect, covered too wide a range and in some 
respects set farth propositions with reference to which the governmental 


1 Printed in Supplement to this Journan, Vol. XXIV (January, 1930, pp. 25—46). The 
official text of the bases of discussion with the responses of the governments is contained i in 
League of Nations Document C. 74. M 39.1929. V, Vol. IL 
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responses showed little possibility of sgrement. There might have been 
an exclusion of those matters so indicated In a way disagreement was in- 
vited by the presentation of bases of discussion not founded upon prior sub- 
stantial agreement. The width of territerial waters best illustrates this. 
No one could possibly have imagined agseersent upon this subject considering 
the responses, and yet the bases of discussior set forth the width as three miles. 
Another basis of discussion, however, weak «ned the statement of the general 
proposition, for while the general rule of three miles was indicated, the sug- 
gestion followed that certain enumerated eountries might be recognized as 
entitled to a greater width. So preseried the subject of the width of ter- 
ritorial waters hung over the Commission ‘rom first to last. Attempts to 
compromise fundamental differences om this important question were un- 
availing. And here probably more thaz el=where are the patent reasons for 
the failure to agree upon a convention on territorial waters. This failure 
may be ascribed in the second place te wnat is believed to have been an 
erroneous view of the work and aim of the Vommission. Following the in- 
structions to the Conference, the Commision did not undertake to agree 
‘upon statements of existing international Liw, and so to limit itself, but it 
proceeded into the field of international la--making. Much might be said 
as to the lack of suitability of an internasional conference because of its 
technique to formulate and adopt interz-ational legislation. Once the door 
is opened to the consideration of inter_ational law as it ought to be, the 
claims of international law as it is fall into tue second rank. Divergences as 
to the former make more, and not less, ths difficulties of agreement upcen 
the latter. States are apt to desire to equete their policy into terms of in- 
ternational law as it ought to be. 

Nothing in these days is absolute, bul reative. The failure was not ab- 
solute, but relative. If there was a shipwreck, there was also valuable sal- 
vage. There were substantial results. Th: Commission adopted a report 
to which, as an annex, there is a draft œ tae status of the territorial sea, 
which, it is to be hoped, may serve either £s adraft convention or as the start- 
ing point for a future conference on the semesubject. This draft is the rela- 
tively meager tangible evidence of partial siccess. The Commission’s at- 
titude toward its own work is modest endugn. The draft stands merely as 
an annex to a report, and is referred to as at the most a possible basis for a 
future conference for the codification of the law of territorial waters. At- 
tached to the report, in addition to the draft,are the report of Subcommittee 
TI (geographical and technical matters), a zep art of the discussion on the width 
of the territorial sea, and a resolution as to -he continuation of the work of 
codification. 

The Commission on Territorial Waters was organized around the bases of 
discussion as provided by the Preparator; Committee. Those bases which 
were more peculiarly juridical in character (Mos. I, II, V, and XIX to XXVI 


2The report and annexes are reproduced ic the Supplement to this JOURNAL. 


THE CODIFICATION OF THE LAW OF TERRITORIAL WATERS 489 


inclusive) were referred to the first subcommittee, under the chairmanship of 
M. Magalhaes (Portugal); those less juridical in content, which involved 
questions of delimitation and measurement of territorial waters, were con- 
fided to the secord subcommittee, presided over by Dr. Göppert (Germany). 
Within Subcommittee II was a special committee of technical experts, under 
the chairmanship of Admiral Surie (Netherlands), for the special considera- 
tion of technical geographical problems (¢.g., the definition of a bay, of an 
island, and of an archipelago). It was recognized that certain bases of dis- 
cussion involved political as well as legal consideration. Such were the 
questions of the width of territorial waters (Basis III) with exceptions in 
favor of certain erumerated states (Basis IV). To these were added the bases 
having to do witi the exercise of criminal jurisdiction over foreign vessels in 
port (Bases XX VII and XXVIII). These matters were retained for the 
consideration of the Commission as a whole. As the work progressed, the 
range of effort by each committee wes narrowed. - The Commission changed 
. the subject of g neral deliberations from territorial waters to that of ter- 
ritorial sea. There was consequently an elimination of all of those bases 
concerned with inland waters as distinguished from the waters of the mar- 
ginal or territoris] sea in a strict sense. All of these were matters to which 
much attention Lad been given by the Preparatory Committee. 

Subcommittee I and the full Commission adopted as a starting point for 
the legal status oi the territorial sea the doctrine proposed by the Preparatory 
Committee, nan=ly, that the littoral state exercises sovereignty over the 
marginal sea. Discussion over this theoretical foundation consumed con- 
siderable time, ar it is always apt todo. The discussion indicated a decided 
unwillingness to set forth this sovereignty in other than relative terms. As 
finally drafted, tke principle was laid down as follows: “Sovereignty over this 
belt [of the terri-orial sea] is exercised subject to the conditions prescribed 
by the present Convention and the other rules of international law.” The 
words in italics icdicate that the draft did not include or enumerate all of the 
limitations whic might exist upon the sovereign exercise of power by the 
littoral state, and suggest at least the possibility of additional limitations. 
‘Such a draft can hardly be described as satisfactory. But it seems to em- 
phasize the reluctance which the Commission had to recognize sovereignty 
over the territorml sea in any absolute or unqualified sense. This relative 
sovereignty over the territorial sea becomes more apparent by the recital 
of Article II of she draft, which included within the state’s territory the 
air-space above tne territorial sea as well as the subsoil and the soil below it, 
without prejudice as to the states’ sovereignty in these appurtenant areas. 
There was, therefore, no decided victory for the proponents of the sovereignty 
idea, The word “sovereignty” was used, to be sure, but with little more in 
the way of content than would hava been involved by the use of the word 
“authority,” or even of the word “jurisdiction.” So far from indicating the 
victory of any juristic theory, it may be said in effect that sovereignty was 
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In its observasion upon Basis III, the Preparatory Committee, having 
before it the vanious replies of governments, admitted that the question of 
breadth was not solely one oflaw. It was for this reason that it recommended 
an additional bssis, No. IV, giving a wider extent to certain states to be 
enumerated by agreement. It is true that the Preparatory Committee 
was faced with an enormously difficult problem. What, in fact, is the exist- 
ing law as to the width of territorial waters? Certainly there is a rule of 
international lav as to its minimum, but one can hardly find a recognized 
universal rule a: to its maximum. For more than one hundred years no 
one seems to have controverted this statement: “The coastal state has 
authority (jurisciction, sovereignty’ over a belt at least three miles in width, 
measured from low-water mark.” So to state the legal rule would, however, 
have opened the door to claims, either historic, or based on security, or 
otherwise, to other states, a position bound to be challenged by those states 
which claim for themselves a maximum width of three miles and assert that 
three miles is a rule of law, both as to minimum and maximum of width. 
The Preparator> Committee had asked a categorical question on this subject: 

Whatever be the existing law, is it considered possible and desirable 
to embody in a convention an agreement upon one of the following 
alternative-: 

(1) A uxiform breadth for territorial waters would be fixed for all 
States and for all purposes; 

(2) A uriform breadth for territorial waters would be fixed for all 
purposes bat the breadth might be different for different states on the 
ground of special circumstances; 

(3) The territorial waters in which the state exercises sovereignty 
would be delimited, but beyond such limits, within an area to be 
determinec, the state would be entitled to exercise such special rights 
as might- t= specified? 

Many of the states represented at The Hague had not responded to this 
question. A c_tegorical affirmative to the proposition that there should be 
a uniform width for all states and for all purposes had been expressed by a 
few states only Great Britain (with South Africa, Australia, Indis, and New 
Zealand), Italy, Japan, the Nethezlands, and Poland. Giving a categorical 
“no” were Belzsium, Norway, and Sweden. Those countries whose answers 
were doubtful, _ndecisive, or not responsive, were Germany, Estonia, France, 
Finland, Portuzal, and the United States. The only countries whose replies 
indicated that -here should be a uriform rule and that a three mile maximum 
for all purposer were Great Britain with the Dominions and Japan, for Italy 
favored “six miles and special rights for a further six miles.” The answers 
of the Netherhnds and Poland involved some variation from en absolute 
three milemaxmum. Considering these answers, it is apparent how slender 
the foundatior was for any agreement upon a three mile maximum for all 
purposes. 


3 Leagis of Nations Documen:, C. 74. M. 39. 1929. V, Vol. IT, p. 22. 
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In order to furnish a way out, the P-eparatory Committee submitted 
Basis IV, which allowed a greater widtk t certain enumerated states to be 
agreed upon, and Basis V, recognizing « doctrine of a zone of jurisdiction 
contiguous to the territorial sea. Bases IL, IV, and V are those upon which 
the Commission broke. Basis V (contktDus zone) went to Committee I. 
Bases ITI and IV, as to uniform width aas excepted states, were considered 
by the full Commission. Not, however immediately upon adoption of 
Articles I and II. There was full recogrijon of the difficulty of any agree- 
ment upon these bases and the plan wes to secure agreements upon later 
bases, deferring the discussion as to the width of the marginal sea and the 
principle of the contiguous zone until sach agreements had been reached. 
No doubt this was the only practicable pl_n if these three bases were to be 
considered at all. It is doubtful if futer agreements would have been 
reached if the commission had first reat hzd an impasse upon these bases, 
as it seemed bound to do. Not until after nearly three weeks of work were 
Bases III, IV, and V taken up. The discasion on the subject of the breadth 
of the marginal sea was undoubtedly the n ost interesting of any during the 
course of the Commission’s sessions. 4 tirect vote on the question was 
avoided, but each country represented was permitted to set forth its views, 
with some rather surprising results. Nox3 of the Latin-American states 
had answered the question, earlier discuss2c, propounded by the Preparatory 
Committee. As the positions of the various governments represented upon 
the Commission were announced, it appeer J that all of the Latin-American 
states there represented, with the except oz of Chile, expressed themselves 
in favor of a width of ‘six miles. As the Cscussion developed, views were 
set forth which might have served as answezs to the question of the Prepara- 
tory Committee. What should be the lint of the territorial sea? These 
countries answered three miles: South Aftic, Germany, The United States, 
Belgium, Chile, Great Britain, Australia, Canada, China, Egypt, Estonia, 
France, Greece, India, the Irish Free State, Japan, the Netherlands, and Po- 
land, to which Finland and Denmark ma~ be added, a total of twenty. 
Denmark agreed to Basis III in principle, aut declined to give a definite 
decision. Finland preferred four miles, b 14 was willing to join in an agree- 
ment as to three miles with the recognitier of an adjacent zone. The fol- 
lowing countries declared for a six-mile y-dth: Brazil, Colombia, Cuba, 
Spain, Italy, Latvia, Persia, Portugal, Roarania, Turkey, Uruguay, Yugo- 
slavia, twelve. Norway, Sweden, and Icdamd claimed, each for itself, four 
miles without, however, proposing that this or any other limit be adopted 
for all countries. Czechoslovakia, having ao coast line, abstained, while 
the Soviet Union expressed itself in favor ef a maximum freedom of naviga- 
tion without advocating any general rule £s +o width. 

The positions of those countries whick avored a three-mile limit was 
complicated by the problem of the contigicus zone. Of the twenty coun- 
tries which ranged themselves as in favor of th: three-mile limit of sovereignty, 
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a considerable group did so upon condition that a contiguous zone of some 
kind should be -ecognized. These were Germany, Belgium, Chile, Egypt, 
Estonia, Finland, France, and Poland, eight. Of the countries which fa- 
vored a three-mile limit and expressed opposition to any contiguous zone 
were Great Britæn (with Australia, South Africa, Canada, India, and the Irish 
Free State) and-apan. Greece found no contiguous zone necessary but might 
accept one. Tke United States ani China made no expression as to a con- 
tiguous zone in principle. The Netherlands reserved the question. 

y7Summing up the position of what may be called the three-mile-limit 
countries, only te British Commonwealth of Nations and Japan were squarely 
in favor withoct a contiguous zone; while eight among them, including 
Germany and France, were in favor but only with a contiguous zone added; 
while three, inc uding the United States, were noncommittal. What effect 
may these diffe-ences have upon the proposition that in international law 
the maximum kreadth of the marginal sea is three nautical miles? Cer- 
tainly the proposition is by no means strengthened - nor is this conclusion 
modified when »ne analyzes the pcsitions of the twelve countries which op- 
posed the three=mile limit. Three of these were for a six-mile limit without 
reference to a ccatiguous zone. Itely, Brazil, and Colombia. Chile lixewise 
was for a six-m‘e limit if a three-mile width plus a contiguous zone was not 
accepted. Favoring a six-mile limit but reserving the question of a con- 
tiguous zone were Roumania, Uruguay, and Yugoslavia. In favor of a six- 
mile limit plus <n adjacent zone were Cuba,‘ Spain, Latvia, Persia, Portugal, 
and Turkey. /H is unnecessary to dwell upon the varying extents of coast 
line and the reKtive importance o? the merchant marine of these countries 
which showed sich different points of view. It may be that the delegations 
of some countr-es, in urging a six-mile limit, insufficiently realized the ad- 
ditional burder of duty which such an extent of jurisdiction would entail 
upon the littoral state, not only in time of peace but most certainly in time ‘of 
war. Neverthrless, there was much insistence on the part of many of the 
necessity of a Lroader width for the conservation of fisheries inuring to the 
benefit of the littoral state, a position with which the absolute ‘‘three- 
milers” expressed considerable sympathy. The recognition of the three- 


‘This notwithstanding the treaty between Cuba and the United States of March 
4, 1926, Article I -f which is as follows: “The High Contracting Parties declare that it is 
their firm intentioz to uphold the principl2 that three marine miles extending from the coast 
line outwards and measured from low-wazer mark constitute the proper limits of territorial 
waters.” The sare provision appears ix the treaties with Great Britain (U. S. Treaty Se- 
ries 685), Germany (U.S. Treaty Series 694), Japan (U.S. Treaty Series 307), the Netherlands 
(U. S. Treaty Serie 712), and Panama (U.S. Treaty Series 707). Cf. Article I cf the treaties 
with France (U.S. Treaty Series 755), “The High Contracting Parties respectively retain their 
rights and claims, without prejudice by reason of this agreement, with respect to the extent 
of their territorial -urisdiction,” and with the following: Spain (U. S. Treaty Series 749), Italy 
(U. 5. Treaty Series 702), Sweden (U.S. Treaty Series 698), Norway (U. S. Treaty Series 689), 
Denmark (U. S. Treaty Series 693), and Belgium (U. S. Treaty Series 759). 
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mile limit involves a maximum of freedon vf navigation on the high seas and 
the Commission was reminded of this b~ 3ir Maurice Gwyer of the British 


`. delegation, stating that the limit of threemiles was recognized “and adopted 


by maritime nations which possess near'y 80% of the effective tonragt of 


‘the world.” No doubt a statement of tae percentage of the coast line pos- 


sessed by these same countries would be equally impressive. ~ 

Failure to agree upon the width of tae territorial sea (Basis III) elimi- 
nated Basis IV, which proposed specifi « xceptions for enumerated states 
and in effect made any agreement upon a contiguous zore (Basis V) quite 
impossible. The discussion over this late: subject, however, was important 
and illuminating. The states which dH not express a desire for à con- 
tiguous zone for one purpose or anoth r formed a small minority. The 
purposes for which a zone should be regnized, and the measure of juris-, 
diction over such a zone to be exercised `y the littoral state, involved great 
divergences. Enforcement of customs lJezislation, supervision and even 
control over fisheries, and security to the Ittoral state were the main foun- 
dations for the theory of the contiguous re, insistence upon one or another 
depending upon the policy or point of vew of particular states. Great 
Britain was opposed to any general recogn tion of a ‘contiguous zone. Any | 
extension of the jurisdiction by the littora] state beyond the three-mile limit 
should be, in the opinion of the British d2legation, by means of bilateral 
treaties, following the precedent of the tmaty with the United States of. - 
January 23, 1924. France, having favcred the adoption of a ‘three-mile 
limit contingent upon the recognition of a c mtiguous zone, insisted upon the 
extended area primarily for purposes o Saurity, even to the extent of con- ` 
trolling the air over the contiguous zone. To recognize an additional zone 
encroaching upon the high seas in order tc give greater security to the lit- 
toral state would have had the effect, eceo- ding to the opponents to such a , 
principle, of practically extending the terrtcrial sea to a new and wider limit. 
Under a theory of relative or qualified svereignty over the territorial sea 
and under a theory of a contiguous zone. tie extent of jurisdiction over which 
to be determined by the claims of the litzo a state to security, there would be 
little if any practical distinction from the cint of view of freedom of naviga- 
tion Estween the measure of authority exercisable over the marginal sea, 
strictly so called, and that exercisable over zhe contiguous zone. The prac- 
tical effect in the judgment of many wovlc be to extend the territorial sea 
as far as:che most zealous advocates of a w.der belt were contending for. | 

Upon the two subjects, therefore, the victh of the territorial sea and the 
contiguous zone, certainly the most imporzant of all the topics contained .. 
in the bases of discussion, there was complete absence of agreement. In. 
each were involved varying and ever-cont-a*y national policies. One would 
be bold to predict that another conference cled for the same purpose would 
be any more likely to agree upon these tvo highly controversial topics than 
did the conference at The Hague. TheretLese matters received full, frank, 
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‘and fair consid-ration. The outcome, if not an agreement to disagree, 


was at least a well-tempéred understanding that agreement seemed im- 
possible.. i 

Would the failure to agree upon these two fundamental questions preclude 
any agreement waatever upon the status of the territorial sea? Undoubtedly 
the majority felt so when it adopted the suggestion of Mr. Miller, the chairman 
of the delegatior of the United States. This was in effect that as further 
attempts at a treaty appeared to be unavailing, the work of the Commission 
should be embra ed in a report with appropriate annexes. The suggestion was 
adopted, but with evident reluctance. The Commission abandoned the idea 
of a convention rot only because it conceived that agreements upon the width 
of the marginal sea and upon the principle of a contiguous zone were con- 
ditions precedens to any convention upon the subject, but for the further 
reason that the conclusions of the Commission already adopted, lookinz 
toward a convertion, involved compromises based upon an assumed pos- 
sibility of agreenent upon these two fundamental questions. This at least 


|- was the point o- view expressed by M. Giannini, chairman of the Italian 


deleg:'tion. It would be difficult to gainsay the judgment of the majority, 
but the. keen disappointment of many in the failure to make a treaty was 
apparent. In tieir minds the matters upon which agreement had been 
reached did not seriously involve compromises based upon the two fundamen- 
tal questions. There was a strong feeling, not, however, sufficiently potent 
to carry the Commission, that a restricted convention should be made, leav- 
ing the two furdamental questions in abeyance and without prejudice. 
Some even were =f the opinion that such a limited convention, if agreed upon, 
would tend to moke it more likely tkat a future conference might agree upon 
the two fundam: ntal questions, agreement upon which was at the time ad- 
mittedly hopeles. In other words, there were those who believed that a 
convention settirg forth the status of territorial waters might lead to a later 
agreement upon the width of the same. If one considers the content of 
Annex I, entitlec ‘The Legal Status of the Territorial Sea,” one may fairly 
admit the contertion that it is sufficiently self-contained to have been sub- 
mitted for signature asa convention. This admission, of course, will depend 
upon the very basic criterion as to whether any convention on territorial 
waters is desirak'e. If one did not whole-heartedly desire a convention on 
this subject, obviously little effort would be exerted in order to adopt this 
limited.draft assach. Those who were not eager for a convention might very 
plausibly assign :he failure to agree upon width and contiguous zone as the 
reason ‘or failureof any conventional agreement. There were some who felt, 
‘without, of course, officially expressing the thought, that had there been in 
all quarters a reed desire for any treaty on the subject, the draft might have 
been adopted as a limited conventicn. 

Bases I, IL, IL, IV, and V being thus disposed of either by the Subcom- 
mittee I or by tke full Commission, the other Bases, Nos. XIX to XXVI, 
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referred t the first subcommittee, are to xe considered. These, recognized 
as pcimacily juridical in character, had a certain unity, for they embraced 
thos: matters which involved potenzial -lashes of authority between the 
littoral state as sovereign over its tarrit-rial waters and the state whose 
ships might be within those areas. Thes: bases had to do with sojourn in, 
or passage (innocent or otherwise) through the territorial sea of foreign ships, 
the criminal and civil jurisdiction cf th: littoral state over foreign ships 
therein, and hot pursuit. 

It would seem that the law as to <li of these matters exists, postulating 
the existence of the territorial sea, whatezer might be the width of such a 
sea, or whether or not any contiguous zon2 is to be recognized. This is the 
situation as it exists in fact. The legal status of the territorial sea does not 
actually depend upon any universal or cest-iron agreement, or unanimous 
expression, as to its width, and the modera practices of states certainly rest 
upon this idea. Subcommittee I reached agreement upon these matters 
and their conclusions were substantiaLy coacurred in by the full Commission. 
Had these conclusions been carried a stage further and been embodied in a 
convention confessedly restricted in scope, a concrete result of no slight 
significance could have been offered to the-world. Rules relating to passage 
in the territorial sea were formulated upo. the basis of a maximum of free- 
dom of navigation adjusted to the sefety-and security of the littoral state. 
The distinction between public and private vessels followed substantially 
the phraseology of Article III of the Brussels Draft Convention of 1926, 
concerning the immunities of state-owned ships. The passage of foreign 
warships through the territorial sea vas not recognized as a right but “as a 
general rule a coastal stete will not forbid ? such passage. The general doc- 
trine of hot pursuit was recognized and formulated without serious difficulty. 
The particular question as to when such pursuit is begun involved much dis- 
cussion. As ultimately adopted, it may >e criticized as involving burdens 
upon the littoral state beyond those reccgnized by the present practices of 
states. ‘‘The pursuit shall only be deemec to have begun when the pursuing 
vessel has satisfied itself by bearings, sextant angles, or other like means, 
that the pursued vessel or one of its bcats is within the limits of the territorial 
sea, and has begun the pursuit by giving the signal to stop. The order to 
stop shall be given at a distance which enables it to be seen or heard by the 
other vessel.” Hence, an order to step communicated to the offending ves- 
sel by radio is not sufficient notice. 

The draft as a whole is worthy of serbus consideration. It was based 
upon extensive preparation, adequate dis-ussion, and careful drafting. In 
general it is not an attempt at interna ional legislation. It undertakes 
generally to set forth international Jew a: it is. Its foundation is the rea- 
soned and reasonable practices of modera international intercourse and it 
was agreed upon by the full Commission. It becomes, therefore, notwith- 
standing the fact that it is a draft orly, = very important document in the 
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history of international law and a landmark in the long process of codifica- 
tion now begur. Relative failure connotes partial success. 

To Subcommittee II were referred Bases VI to XVIII inclusive. Some 
of these involved quite technical geographical problems and were in turn 
referred to the special technical subcommittee. The work of Subcommittee 
II was concerned with the methoc of determining the line of the territorial 
sea, whatever zts breadth might be, the nature of bays, islands, archipela- 
goes, and strats, and methods cë determining the waters thereof. The 
conclusions of Subcommittee II are contained in Annex III to the Com- 
mission’s report. The doctrine that whatever be its width the territorial 
sea is to be measured following the sinuosities of the coast line found general 
acquiescence, elthough there was some resurgence of the headlands doctrine. 
The question £s to what is a bay gave rise to long discussion. It was ad- 
mitted that in case of a bay the belt of territorial waters is to be measured 
from a straigkt line across the entrance ten miles or less in length. But 
wher is a body of water to be called a bay? A method of determining this 
question was propounded by Mr. Boggs, geographer to the Department of 
State and one of the technical advisers to the delegation of the United States. 
It was proposed by this delegation and apparently adopted by the subcom- 
mittee. Afterwards an alternative method formulated by the French 
technical advisers was proposed ky the French delegation. Both proposals 
are appended to the report. Neither method is simple and both fix stand- 
ards which msy be deemed somewhat arbitrary. Each undertakes to fix a 
ratio between the width of entrance to the so-called bay and the area of 
waters lying inland from the line across the entrance, such a ratio setting 
up the criterien of a bay. As to what constitutes an island, the subcom- 
mittee eventually agreed “that it was an area of land surrounded by water 
and permanently above high water mark.” Some might say that any school 
boy would have said as much, but extensions of claims to jurisdiction over 
waters appurtenant to land submerged at some stage of the tide are not un- 
known. Thezeis to be found in tze responses of governments upon which the 
bases of discussion were framec the following Roumanian opinion: “By 
an island should be understood £ land surface, rocky or otherwise, covered 
or not covered with water, conrected or unconnected with the continent, 
over which it is impossible to navigate.”5 Discussion upon some of these 
technical questions tended to lead to absurdities, which while amusing 
enough were none the less perplexing. A group of islands is taken to mean 
two or more islands in relative contiguity, but when does a group become an 
archipelago? It would seem that the subcommittee was inclined to think 
that the two were to be taken as synonymous, although in the ways of life 
one would hardly call a group of two islands an archipelago. While it was 
admitted thas “every island has its own territorial sea” no agreement was 
reached as to a method of determining the nature of the waters in and 


5 Leazue of Nations Document, C. 74. M. 39. 1929. V, Vol. II, p. 53. 
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around a group of islands or archipelago. As to straits, no definition was 
attempted. Here, however, a method of determining the legal status of 
the appurtenant waters was arrived at. “iewed as a whole, the results of 
Subcommittee II are not particularly impressive. The topics considered 
are admittedly of great importance. Ths problems raised, however, in- 
volved questions of fact upon which ptrel~ juristic conclusions, taking the 
form of generalized statements, are pracsicadly impossible. One would have 
to enter into centuries-old antinomies of ncninalism and realism to uncover 
all of the difficulties of conception and defnition involved in such matters 
as these. It would seem to be enough for =ll practical purposes to say that 
where there is a dispute between countries, whether or not a certain area is 
a bay is a mixed question of law and fact, a fect of varying content. One can- 
` not say that the idea “bay” is a legal ecnclision to be drawn from a deter- ' 
minable set of factual coincidences. Tc undertake to define objects of the 
physical world, especially those of commoz experience, in terms of law is 
apt to be somewhat ridiculous. A pint na be a legal pint, but law cannot 
make a pint cup hold two pints any more than a state legislature may ease 
the tired brain of a surveyor by making +=3, or a conference legally fix fac- 
tual parity of naval power. Law cannotsay what a bay is, or an archipelago, 
or a strait, or a mountain, or indeed a molehill. The business of law is to 
decide, given a bay, however the fact of th: bay may be determined, what 
are the legal consequences of the bay. A group of experts undertaking to 
fix by a general rule for all time what is a bay or a strait would no doubt have 
value for the science of geography. Thzir zonclusions might be arrived at 
inductively by an examination of all knowr instances of a configuration of 
land which either had been called or regerded asla bay, or by the setting up 
of some standard by which configurations mizht be entitled to be called bays. 
Either method might produce ‘results which thereafter contending states 
could vouch in aid of their respective clsim ., or which international courts 
might use for the purpose of determiningfacs. To endeavor to clothe geo- 
graphical definitions with scientific exactitude and to impute to them legal 
validity is the way of hindrance and not of aid to “the progressive codifi- 
cation of international law.” 

The codification of international law is a process and like other processes 
it must go forward by means of trial ard eror. The technique of world 
conferences may not furnish the best‘ nsetEod of codification. Certainly 
the international conference is not an idea] instrument of law-making. 
Two experiments in codification have been made; the one under the auspices 
of the Pan-American Conferences, the other under those of the League of 
Nations. Both have shown the necessity o long and careful preparation 
by a small group of experts, and of equally careful study and preparation 
on the part of the governments in advanee Gi the conferences. They have 
, Shown that legal problems involving questiors of policy are difficult of com- 

promise, that compromises are rarely endorsed with enthusiasm, and that 


As 
a 
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finally the greatest prospects of success lie in a rigorous determination to 
agree as to what international law is. It would seem that the best basis for 
the work of a conference on codification is a draft project prepared by a 
small group of experts undertaking to set forth the rules of international law 
as they are and nothing more. The annex to the report of the Commission 
on territorial waters will bz of permanent value to the extent that world 
opinion accepts it as a substantially accurate statement of the law as it is. 

What of the future? The Commission requested the Council of the League 
that its report and annexes be transmitted to the various governments, that 
the various governments be invited to continue their study of the questions 
involved, and finally that the Council of the League of Nations be asked to 
convene, as soon as it deems opportune, a new conference either for the con- 
clusion of a general convention or all questions connected with the terri- 
torial sea, or even—if that course should seem desirable—of a convention 
limited to the points dealt with in the draft. What the reactions of the 
Council to these requests will be, and what the attitudes of the various 
governments having before them the record of the recent conference, it is 
obviously impossible to foretell. The process of codification, if it is to con- 
tinue and to be fruitful of positive results, will require not merely the en- 
thusiastic support of the jew, but the conviction of many governments, 
buttressed by substantial public opinion, that the authoritative statement 
of international law is a necessary element in the permanent organization 
of the world for peace. Certainly one important topic of that statement 
is the law of territorial waters. 


- RESPONSIBILITY OF STATES FCR CAMAGES CAUSED IN THEIR 
TERRITORY TO THE PERSON OÈ EROPERTY OF FOREIGNERS 


THE HAGUE CONFERENCE FOR THE COD-FECATION OF INTERNATIONAL LAW 


By Green H Fackworta ~ 
Delegate of the Un&ed States) 


From time to time since the midcle oŻ the nineteenth century various 
efforts have been made to codify irternational law. Most of these have 
dealt with administrative and internetional private law (the conflict of laws) 
and more particularly with the laws cf ver and neutrality. Some of these 
efforts, particularly those of jurists cf sha Western Hemisphere, have in- 
cluded in their scope the whole field o? ablic and private international law. 
It was, however, left for the League cf Nations to launch upon a world-wide 
effort to place in code form those rules waich are regarded as the body of law 
on three important subjects of pudliz international law. These efforts 
culminated in the Codification Conference held at The Hague from March 
18 to April 12, inclusive, 1930. The tkree subjects before that Conference 
were Nationality, Territorial Waters, 2ud Responsibility of States for Dam- 
age Caused in Their Territory to the Parson or Property of Foreigners. 

To the international lawyer the third of these subjects, the Responsibility 
of States for Damage Caused in Their Terrtory to the Person or Property of 
Foreigners, involves principles that 12 ®rie the whole fabric of public in- 
ternational law. There is perhaps ro sikject of international law so con- 
stantly and so actively before the netioas nor one which so vitally affects 
them, as that of Responsibility of Stazes. It is a subject, moreover, which is 
_ increasing in importance with the devebpment of international trade and 

commerce and of the facilities for imte-national travel. It was no small 
undertaking, therefore, for the repres2m<azives of forty-seven states to. en- 
deavor to secure in the short period of ess than a month, unanimity in a field 
of law so hasic, and so difficult as the n> presented to the Third Committee, 
called the Committee on Responsibikty 2f States. . 
The Committee was under the able lead=rship of Mr. Jules Basdevant of 
France as Chairman, Mr. A. Diaz d2 Villar of Cuba, Vice Chairman, and 
Mr, Charles de Visscher of Belgium, taxpcrteur. It also had the assistance 
of a drafting committee and three subcommittees to which many of the 
difficult questions were referred for 2ons-deration and recommendations. 
` The United States was represented o2 fre Committee by the author of this 
article, assisted by Professor Edwin M Borchard of the Yale Law School. 

It was decided at the afternoon sess-cr of the Conference on March 14 that 


1 Solicitor for the Department of State. 
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the Third Comnittee should convene daily at 3.00 p. m. at the Peece Palace. 
It was also announced at this session that the delegations should submit to 
the respective committees as soon as possible any new proposals or emend- 
mens to the Bases of Discussion submitted by the Preparatory Committee 
of the League o: Nations. The Committee on Responsibility of States began 
its deliberations on the Bases of Discussion, on Monday, March 17. At 
this meeting the: American Delegation submitted a regrouping and revision of 
seven of the tHrty Bases of Discussion, and subsequently, on March 19, it 
submitted a regrouping and revision of the additional Bases. The purpose of 
the suggested grouping was to simplify and clarify the Bases set forth by 
the League of Mations by bringing together subjects of a similar nature, and 
to eliminate c»nsiderable repetition. In some cases the meaning oi the 
Bases was chaaged and in others part or all of the text was eliminated. 
The total numt er of Bases was reduced from thirty to fifteen. A number of 
other delegations made similar proposals. , 

It may be us-ful to have in mind before proceeding to a more detailed con- 
sideration of the deliberations of the Committee, the fact that ten articles of 
a proposed convention were, after much discussion and labor, passed by the 
Committee preiminarily, but, for reasons which will later be made to appear, 
were not finally adopted by a two-thirds vote in the Committee, as was 
required by ths Rules of Procedure approved by the Conferenze. These 
` articles and tke Bases from which they were evolved will be taken up in 
the order in which they were passed upon by the Committee. 

The first meating of the Committee, March 17, was devoted largely to a 
general discuscon of the broad subject of State Responsibility. Afver sev- 
eral delegates iad spoken, the Franch delegate, Mr. Matter, addressed the 
Committee, steting, among other shings, that some effort should >e made to 
find a starting point and that in the document before the Committe (re- 
ferring to the Eases of Discussion prepared by the League of Nations) there 
was one princivle on which all could agree, namely, that there were interna- 
tional obligatiens. He suggested that the Bases of Discussion were gov- 
erned by the principle that 


any failure to comply with the international obligations ofa State, owing 
to the act of its organs, whether legislative, executive or judi¢iary, does 
involve th= responsibility of that State. 


He expressed -he view that the general discussion would be fecilitated if 
agreement coud be obtained upon that principle. The French proposal as 
it was submitted on the second day, after some revision, read: 


A State is responsible for any failure on the part of its organs to carry 
out the international obligations of the State which causes damage to 
the persor or property of a foreigner on the territory of the Steate. 


This provoked considerable discussion regarding the theory of State 
responsibility 2nd the importance of defining it. Mr. Koukal, of Czecho- 
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slovakia, and Mr. Urrutia, of Colombis, fet that the French proposal was 
too general. We felt that the proposal 1d not go far enough, and suggested 
that there be added the statement tha-: “This imports a duty to make 
reparation to the State of the foreigner fr<che damage thus caused.” 

At the request of the Chairman, the cuszestion was postponed for later - 
consideration under another heading. l i 

The French proposal was finally unan mcisly adopted and became. Article 
I of the proposed convention, which rescs: 


Articts I. International respcrsicility is incurred by a State if 
there is any failure on the part of is rgans to carry out the interna- 
tional obligations of the State whim causes damage to the person or 
property of a foreigner on the terrizcry of the State. f 


Following the vote on the French propa. the Chairman, Mr. Basdevent, 
announced that the Bases of Discussion crezared by the League (rearranged 
by the Secretariat) would first be considered in their order to determine 
whether they were acceptable in principie. etter which the changes proposed 
by the different delegations would be takar up. 

Basis No. 2, which came first in the list ot League Bases as rearranged, Te- 
printed, and circulated, read: 


A State is responsible for damage suf2red by a foreigner as the result 
either of the enactment of legislatior. n-.mpatible with its international 
obligations, resulting from treaty or ~tLsrwise, or of failure to enact the 
legislation necessary for carrying out taose obligations. 


There was a corresponding text in Basis “o. 7 with regard to the responsibil- 
_ ity of a State for acts or omissions on tke part of the executive power. 

The American delegation had recommenc2d that these two Bases should 
be combined in the following text: 


A State is responsible for damage cif'2red by a foreigner as the result 
of a wrongful act or omission of its lagzlative or executive authorities, 
incompatible with its international >olæations. 


The Chairman ruled that Basis No. Z -hsuld first be discussed, and that 
the Committee would then consider the zmerican delegation’s proposal. 

Mr. Cavaglieri, one of the Italian delegezes, objected to the use of the 
words “or otherwise” in Basis No. 2, as a =ource of “international obliga- 
tions,” and suggested that the proposec atie should declare that a State is 
responsible for damages “resulting from zeszy or from recognized principles 
of international law.” 

Mr. Guerrero, Salvadoran delegate, ve aini to substituting the 
words “recognized principles of intermatienal law” because he thought 
they might require a statement as to whet p-_nciples of international law are 
recognized. He suggested that the art.de should declare that a State is 
responsible for damages “resulting from 4 ezzy or from the provisions of the 
present Convention.” This suggesticn ws supported: by Mr. Sipsom, 
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Rumanian delegate, but considerable opposition developed in other quarters. 
Later, Mr. Guesrero suggested that his proposal be amended by adding the 
words “‘establisLed international custom,” or that the question be referred 
to a subcommit-ee. 

On the seconc day of the discussion, the Chairman adopted a suggestion 
which had been made that the principle of Basis No. 2 be put to a vote, and 
that the matter of working out a definition for “international obligations” 
be referred to tae Drafting Comm:ttee. This was done, and Basis No. 2, 
which as later shanged by the Draiting Committee and incorporazed as 
Article 6 of the sroposed convention, was adopted by a vote of twenty-nine 
in favor, with none against, several delegations abstaining from voting. It 
reads: 


ARTICLE 6. International responsibility is incurred by a State if 
damage is sustained by a foreigner as a result either of the enactment 
of legislation incompatible with its international obligations or of the 
non-enactirent of legislation nesessary for carrying out those obliga- 
tions. 


At the next meeting the Drafting Committee presented the following 
definition of intzrnational obligations: 


The inte-national obligations referred to in the present Convention 
are those obligations resulting “rom treaty or customary law which have 
for their olject to ensure for the persons and property of foreigners 
treatment in conformity with the principles recognized to be essential 
by the community of nations. 


It was recogrized that this definition was hardly accurate in stating that 
treaties have fcr their object “to ensure for the persons and property of 
foreigners treatment in conformity with the principles recognized to be es- 
sential,” ete., since treaties usually go beyond the treatment required by the 
community of rations. 

The Rapporter, Mr. de Visscher, in explaining the definition stated: 


With regard to the custom, it says that the law musi in effect be that 
which acco-ds a minimum guzrentee in accordance with the principles 
governing the community of nations; but it would not be true to apply 
that observation to conventions, because a convention gives just as much 
as it states, and the object of a convention is not to insure this minimum. 


He stated that it would be a simple matter to amend the definition and 
that— 


we are indebted to the United Ssates delegation for suggesting the way 
out, which would result in méking the text read in this way: 

“The international obligations referred to in the present Convention 
are obligatDns resulting from reaties and those obligations based upon 
custom wh ch have for their object to ensure for the persons anc prop- 
erty of fore gners treatment in conformity with the principles recognized 
to be essenzial by the community of nations.” 
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It became evident in the discussion thet —nsued that this text would not be 
accepted with enthusiasm, and that a maf-rity vote only could be expected 
in its favor. A suggestion was adopted that a subcommittee should be ap- 
pointed with a membership sufficiently lere to give adequate representation 
to all the viewpoints expressed in the geactal Committee. 

The subcommittee so selected experienced difficulty in defining “interna- ` 
tional obligations,” but finally, at the th r-enth meeting of the Committee, 
reported the following text: 

ARTICLE 2. The expression “int2r-ational obligations” in the pres- 
ent Convention means obligations r2s_Iting from treaty, custom or the 
general principles of law which are dsigned to assure to foreigners in 
respect of their persons and property a Sreatment in conformity with the 
rules accepted by. the community of rations. 


The discussions revealed that certain 3-ates were apparently desirous of 
confining the sources of international ob ig ations to treaties and those rules 
of international law recognized by all Staces. This would have meant theta 
violation of a rule of international law n=t universally accepted, and few 
rules are so accepted, would not constitu: the breach of an international 
obligation. A number of States advocase— the acceptancé of the definition 
of the sources of international law set forthcn Article 38 of the Statute of she 
Permanent Court of International Juste, to which the majority of the 
States represented were already committe 1. That article recognizes four 
sources of the international law to be applied by that court, #.e., (1) conven- 
tions, (2) international custom, (3) the gexeral principles of law recognized 
by civilized nations, and (4) judicial decisisas and the teachings of qualified 
publicists. Certain States were desirous c2 a narrow definition of interna- 
‘tional obligations, and made serious obje2t-on to the inclusion of sources (3) 
and (4) expressly recognized in Article 35. 

The text of Article 2, set forth above ~as unanimously adopted in the 
subcommittee and received the vote of a lage majority (twenty-eight votes 
against three) when voted upon by the fal Committee. 

Basis 7, which declared that 

A State is responsible for damage «uw ered by a foreigner as the result 
of an act or omission on the part of te executive power incompatible 


with the treaty obligations or otha ternational obligations of the . 
State 


was next discussed. ; 
The American delegation had proposed tze combining of Bases 2 and 7, as 
indicated above, in the discussion of Actale 2. The Greek and Spanish 
delegates had also proposed similar combinations of these two Bases. The 
Chairman referred these proposals to th: Drafting Committee. The Bel- 
gian, Mexican and Hungarian delegates p-ozosed the addition of a paragraph 
requiring the exhaustion of the means of Edress. The discussion of these 
amendments was deferred until after the d=cussion and adoption, in princi- 
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. ple, of Basis 7. The Basis, as such, gave rise to no particular difference of 


view. It was adopted unanimously and as later embodied by the Drafting 
Committee as Article 7 of the draft convention reads: 

ARTICLE 7. International responsibility is incurred by a State if 

damage is sustained by a foreigner as a result of an act or omission on 


the part of the executive power pReoR Eup with the international 
obligations of the State. 


At the fifth meeting the discussion of the matter of exhausting local 
remedies, covered by Basis 27, was undertaken. This Basis reads: 

Where tke foreigner has a legal remedy open to him in the courts of 
the State (vhich term includes administrative courts!, the State may 
require tha- any question of international responsibility shall remain in 
suspense urtil its courts have given their final decision. This rule does 


not exclude application of the provisions set out in Bases of Discussion 
Nos. 5 and 6. 


Certain States interpreted the provision of this Basis “that any question 
of international responsibility shall remain in suspense until its courts have 
given their final decision,” to mean that an internstional obligation arises at 
the time of the original injury, but that the remedy remains in suspense. 
There was considerable difference o? view as to the time when the responsibil- 
ity of the defendant State arises. Certain States, among them Mexico, 
Salvador and Rmania, stated the position that international responsibility 
cannot arise uxtil after the exhaustion of any available local remedies. 
The delegates from the Netherlands and Switzerland, in particular, felt that 
in certain instarces, for example in the case of an insult to the State’s flag, or 
in case a claimant has been injured because of the fact that he is a citizen of 
the claimant Stste, there were two international wrongs, one to the State and 
another to the individual claimant. They maintained that the obligation to 
the claimant Stute in such instances arises at the time of the original injury. 
The British and German delegates took the position that the time of the 
origin of internstional responsibility varied with the set of facts and that in 
certain cases either of the positions just indicated might be true. The Bel- 
gian delegate suggested as a substisute for the last sentence of the Basis the 
following: 

This rest onsibility may, in principle, arise only after the parties con- 


cerned have exhausted the remedies allowed them under the internal 
law. 


This amendmeat then became the subject of discussion. The American 
delegation obsezved that one of the objections to the Belgian amendment 
was directed to the statement that responsibility may arise “only after the 
parties concerned have exhausted the remedies,” etc., and to meet this 
objection suggested the following amendment to the Belgian proposal: 


Where tae foreigner has a remedy open to him in the courts of the 
State (whith term includes administrative courts), international re- 


506 THE AMERICAN JOURNAL CF INTERNATIONAL LAW 


` sponsibility can not ordinarily >= invcked until the local remedy has 
been exhausted and a denial of _ustice or other breach of international 
law established. 


In support of this the American delege ts ea among other things, that 


the question as to when respong-il-y in the international sense arises 
is, so far as the work of this comm _tte is concerned, academic in charac- 
ter and should not... be alcwed so impede the progress of the ` 
deliberations. In order, however, # accommodate the two schools oz 
thought—the one that responsizility crises when the wrongful act is 
committed and that the exhaustzcz =f local remedies is merely a matter 
of procedure in satisfying the okl_cecion of the State, which must take 
precedence over resort to the dipl<acatie channel, and the other that in- 
ternational responsibility does mt. arise until the local remedies have 
been exhausted—the amendmert s-geg3sted by the Delegation of the 
United States, states that internet-ozal responsibility can not ordinarily 
be “invoked” until the local renecie have been exhausted. This is 
believed to be an entirely accura-c =tatement, from whatever point of 
view it may be considered. It is 22t recessary for us to determine in 
these meetings the question as to when State responsibility arises, but 
rather it is for us to indicate when is is proper for the Government of the 
foreigner to interpose on his beha‘f zy a formal claim... . 


The matter of the exhaustion of loee] remadies, together with the amend- 
ments which had been proposed, was ~-Zerzed to the First Subcommittee 
which, at the fourteenth meeting of th: “cll Committee, reported a text 
which was unanimously adopted, and wth slight alteration became Article 4 
of the proposed convention. It reads: 


ÅRTICLE 4, 1. The State’s restozs tility may not be invoked as re- 
gards reparation for damage caused -> a foreigner until after exhaustion 
of the remedies available to injured zersons under the municipal law of 
the State. 

2. This rule does not apply in -Łe cases mentioned in paragraph 2 of 
Article 9 [denial of justice]. 


Bases 12 and 13 were next discussec. Easis 12 read: 


v^ A State is responsible for dameg=:+1tered by a foreigner as the result 
of acts or omissions of its officiels scting within the limits of their 
authority, when such acts or omissons contravene the international 
obligations of the State. 


Basis 13 declared a State to be respcrsble for damages suffered by a for- 
eigner as the result of acts of its officials. ‘=ven if they were not authorized to 
perform them, if the officials purported t> ast within the scope of their au- 
thority,” and if “their acts contravened -1% international obligations of the 
State.” 

The American delegation had sugges.e] that these two Bases should be 
combined by making the State response for acts or omissions of its officials 
“within the scope of their office or fm=2icrs.” It was our view that the 


t 
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expression ‘‘witain the limits of their authority,” in Basis 12, standing alone 
was too narrow, and that the expression “purported to act within the scope 
of their authori-y,” in Basis 18, was too broad. We suggested that the ex- 
pression “‘withia the scope of their office or functions” would be a satisfac- 
tory compromise between the two and would accurately represent accepted 
international practice on the subject of agency. Several other delegations 
had also proposed the combining of these Bases. The Mexican delegate 
contended that -he State is responsible for the acts of an official only when it 
has failed to discipline the official. 

Most of the ftates approved the principle enunciated in Basis 12 and it 
was finally adopted by unanimous vote. It became paragraph 1 of Article 8 
of the proposed convention. 

A more serious objection arose as to the adoption of Basis 13. This Basis 
constituted an extension of the rule of agency as adopted in the Roman law 
and in certain subsequent Civil Law codes. South Africa, Belgium, France, 
the Netherlancs, Great Britain, Germany, Japan, India, Switzerland, 
Austria, and Pcttugal, favored, in general, such extension, with certain ex- 
press qualifications. They seemed to recognize that in actual international 
practice the rule had been so extended. Certain countries felt that responsi- 
bility, “imputability,”’ does not exist when an official acts outside the scope 
of his authority These countries included Salvador, Egypt (the latter sug- 
gesting a disticetion between acts of superior and subordinate officials), 
Rumania, Uruguay, and Mexico. .The Italian delegate suggested that for- 
eigners in States where responsibility for acts of officials outside of their 
express authori-y is not assumed might be placed in a privileged class as 
compared with rationals. The American delegate stated that: 


_ There are several reasons . . . why No. 13 in its present form should 
not be adopted. In the first place “purported to act within the scope of 
their authocity” is both too narrow and too'broad. It is too narrow 
because if tae official actually acts within the general duties of his office, 
even thoug, he does not purport so to act, and if the act contravenes an 
internation.l obligation, the State would be responsible. If on the 
other hand he purports to act within the scope of his authority, and he 
performs ar act entirely outside his jurisdiction, and one which would 
not ordinarily be included within the duties of such an official, the 
State woulc not ordinarily be responsible for such an act. The test in 
such case ie whether or not the act performed ordinarily falls within the 
scope of the office or function. 


We urged the combining of Bases 12 and 18. The Mexican delegation 
proposed the sudpression of Basis 13. The proposal for suppression was re- 
jected by a vote of nineteen to thirteen. By a vote of twenty against six 
the principle of Basis 13 was adopted and the original Basis 13, together with 
certain proposec amendments, was referred to a subcommittee which com- 
bined Bases 12 znd 13. They became Article 8 of the proposed convention, 
which reads as bollows: 
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ARTICLE 8, 1. International responsibility is incurred by a State if 
damage is sustained by a foreigna>-43 3 result of acts or omissions of its 
officials, acting within the limits of skeir authority, when such acts or 
omissions contravene the internetiora obligations of the State. 

2. International responsibility is Mkewise incurred by a State if 
damage is sustained by a foreigner as s result of unauthorized acts of its 
officials performed under cover af ;skeir official character if the acts 
contravene the international obl-gat:o2s of the State. 

International responsibility is, Lawever, not incurred by a State if the 

` official’s lack of authority was so apperent that the foreigner should have 
been aware of it and could in consequence have avoided the damage. 


. Bases 5 and 6 were next discussed. Bæ 5 declared the State responsible 
for damage suffered by a foreigner if— 


(1) He is refused access to the zourzs to defend his rights; 

(2) A judicial decision which iz fnal and without appeal is incom- 
patible with the treaty obligation: o` other international obligations of 
the State. i i 

(3) There has been unconscion2bE delay on the part of the courts; 
and 

_ (4) The substance of a judicial c2c:sion has manifestly been prompted 
by ill-will toward foreigners as sc@ er as subjects of a particular State. 


Basis 6 declared the State responsikl= far damage suffered by a foreigner— 


as the result of the courts followimg a procedure and rendering a judg- 
ment vitiated by faults so gross as to irdicate that they did not offer the 
guarantees indispensable for the rover administration of justice. 


These Bases dealt with denial of justic2 which, from the beginning of the 
Conference, had engaged the attention of ske various delegates in connection 
with the discussion of a number of otter Bases. 

The Egyptian delegate urged that there was no international obligation 
“apart from the international obligat.cn act to commit a denial of justice.” 
The Italian delegate was willing to inclcle a provision regarding denial of 
justice, but would limit denial of justzce to, (1) the refusal by a court to de- 
cide a case, and (2) unreasonable dela; ky the court. The American dele- 
gate pointed out that the Italian defniticn did not cover liability in the 
many other possible situations that woulc involve and constitute a denial of 
justice according to present international law. Certain delegations seemed 
anxious to limit responsibility under Eas2s 5 and 6, and would have either 
modified them considerably or deleted than entirely. 

After the matter was discussed dur-1g ~hwee sessions of the Committee, it 
was referred to the First Subcommittee. Later, the subcommittee reported 
the following text to take the place o- Bases 5 and 6: 


wt A State is responsible if a fore-gnec suffers damage as a result of the 
fact: 
1) That a judicial decision, which is not subject to appeal, is clearly 
incompatible with the internation=l stligations of the State; 


F ~- 
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2) That in a manner incompatible with the said obligations, the 
foreigner bas been hindered in the exercise of his rights by the judicial 
authorities or has encountered in his proceedings unjustifiable obstacles 
or delays implying a refusal to do justice. 

The claim against the State must be lodged not later than one year 
after the jedicial decision has been given. 


The Uruguaan delegate objected to paragraph 2, stating that he must 
oppose any sugzestion that “foreigners are entitled to a special status under 
international lew.” He suggested the insertion after the word “rights,” 
of the words “zo appear in court.” He stated that he regarded the para-. 
graph as virtuelly a definition of denial of justice, and that it was only in 
that sense that he was able to accept it. 

The American delegation suggested that there should be no objection to 
enunciating plainly that a State is responsible if the judicial authorities 
hinder a foreigrer in the exercise of his rights. We stated that we could not 
accept any proposal to narrow paragraph 2; that on the contrary, “we would 
like to see the paragraph made even more inclusive.” In regard to the 
limitation of the time for the presertation of claims contained in paragraph 3, 
we explained that, in addition to the fact that the clause constituted new 
legislation, in that at present there is no statute of limitations on the presen- 
tation of interrational claims, the period of one year from the time of the 
rendering of tke judicial decision was frequently insufficient time for the 
foreign office tc investigate and determine whether or not the claim should 
be espoused. The British and Swedish delegations supported this view- 
point. Finally, paragraph 2 was amended to read: 


That in a manner incompatible with the international obligations of ` 
the State, she foreigner has been hindered in the exercise of his right to 
appear in sourt by the judicial authorities or has encountered in his 
proceedings unjustifiable obstacles or delays implying a refusal to do 
justice. 


As amended péragraph 2 was adopted by thirty votes. Paragraph 3 was 
amended by changing the period of cne year to two years and was adopted 
by a vote of sixteen against fifteen. 

The whole article, as amended, was unanimously adopted (several dele- 
gations abstain ng) and was referred to the Drafting Committee. It was 
inserted in the Zollowing form as Article 9 of the proposed convention: 


ARTICLE 9. International responsibility is incurred by a State if 
damage is sustained by a foreigner as a result of the fact: 


1) that a judicial decision, which is not subject to appeal, is clearly 
incompazible with the international obligations of the State; 

2) thas, in a manner incompatible with the said obligations, the 
foreigner has been hindered by the judicial authorities in the exercise 
of his right to pursue judicial remedies or has encountered in the 
proceedings unjustifiable obstacles or delays implying a refusal to do 
Justice. 


510 THE AMERICAN JOURNAL >€ IC TERNATIONAL LAW 


The claim against the State ms; be lodged not later than two years 
after the judicial decision has been s~7en, unless it is proved that special 
reasons exist which justify extensicr of this period. 


Basis No. 1 of the League draft stetsc taat 


A State can not escape its resDoxil ility under international law by 
invoking the provisions of its a? al law. 


The American delegation suggested shut this be amended to read as 
follows: 


A State can not justify its faia: o comply with an international 
obligation or escape responsibility izcarred under international law or 
treaty by invoking the provisicc= =f its municipal law incompatible 
therewith. 


Our text was intended to broaden -k= text of Basis No. 1 by including 
treaties within its scope. We also fst ibat, for the sake of clarity, “the 
decisions of its municipal courts” mizn5 well be stated although they were 
probably included in the term ‘‘muniz_p:! aw.” Here again certain States 
asked the entire suppression of the Bax= It was urged that this principle of 
law had been covered in Basis No. 2, pcv Ging that a State is responsible for 
acts or omissions of its legislative orzz%=. The suggestion by Mr. Politis, 
Greek delegate, that “the state of its kx ` ke substituted for “the provisions 
of its municipal law,” was adopted, arc 23e Basis as amended was referred to. 
the Drafting Committee. It became -ndice 5 of the Breage convention, 
and reads as follows: 


ARTICLE 5. <A State cannot <ersic international responsibility by 
invoking the state of its municipz_ Ev. 


- Bases 19 and 29 were next discussed. Fasis 19 read: 


The extent of the State’s recpczsinility depends t upon all the cir- 
cumstances and, in particular, uror vhether the act of the private in- 
dividual was directed against a foreizrer as such and upon whether the 
injured person has adopted a pre-w -a-ive attitude. 


Basis 29 stated that 


-Responsibility involves for the &tese concerned an obligation to make 
good the damage suffered in so ier ws it results from failure to comply 
with the international obligation Zt may also, according to the cir- 
cumstances, and when this consec.r a: e follows from the general princi- 
ples of international law, involve ~Le coligation to afford satisfaction to 
the State which has been injured 4 the person of its national, in the 
shape of an apology (given wit ire appropriate solemnity) and (in 
proper cases) the punishment of tze guilty persons. 


The American delegation suggested «Le3 Basis 19 should be omitted since 
it dealt with matters of evidence and tr= measure of damages, which were 
comprehensive subjects worthy of serar=t: consideration at a future time, 
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and because there appeared to be no reason for laying down such a rule with 
respect to acts of private individuals as distinct from acts of officials. 

It will be recalled that the American delegation in connection with Article 
1, proposed by the French delegation, providing that international responsi- 
bility is incurred by a State if it violates its international obligations, had 
" proposed an amendment, stating that this involved a duty to make repara- 
> tion for the damage thus caused. We had also, on March 17, presented a 
redraft of the first sentence of Basis 29 which read: 


v The term “responsibility” as used in this (Convention) involves a 
duty on the part of the State concerned to make reparetion for damage 
suffered by a foreigner in its territory as the result of its failure to com- 
ply with an international obligation. 


We felt that that part of the second sentence of Basis 29 which had to do 
with an apology was political in character, and that the question of punishing 
the guilty persons in appropriate cases was covered by Basis 18, infra. 

These Bases were submitted to the Third Subcommittee, which unani- 
mously agreed to suppress Basis 19, and all of Basis 29, with the exception of 
the first sentence stating that responsibility involves an obligation to repair 
the damage suffered by a foreigner. Reparation in the form of an apology 
was unanimously thought to be a political question. The recommendation 
of the subcommittee that Basis No. 19 be eliminated was approved by the 
main Committee. 

The text of Basis No. 29 as reported by the subcommittee was adopted, 

. after considerable discussion, by thirty-two votes. ‘This appears in the fol- 

lowing form as Article 3 of the proposed convention: 


~ ARTICLE 3. The international responsibility of a State imports the 
duty to make reparation for the damage sustained in so far as it results 
from failure to comply with its international obligation. - 


Bases 10, 17 and 18 were next considered together. 
Basis No. 10 read: 


A State is responsible for damage suffered by a foreigner as the result 
of failure on the part of the executive power to show such diligence in the 
protection of foreigners as, having regard to the circumstances and to 
the status of the persons concerned, could be expected from a civilized 
State. The fact that a foreigner is invested with a recognized public 
status imposes upon the State a special duty of vigilance. 


Basis No. 17 declared thet: 


A State is responsible for damage caused by a private individual to 
the person or property of a foreigner if it has failed to show in the pro- 
tection of such foreigner’s person or property such diligence as, having: 
regard to the circumstances and to any special status possessed by him, 
could be expected from a, civilized State. 


Basis No. 18 stated that: 


512 THE AMERICAN JOURNAL O7 INTERNATIONAL LAW 


A State is responsible for damag- 2aused by a private individual to 
the person or property of a foreigr=r fit has failed to show such diligence 
in detecting and punishing the aatto- of the damage as, having regard 
to the circumstances, could be expected from a civilized State. 


The American delegation proposed th» ‘ollowing text for Basis No. 10: í 


A State is responsible for dame ze st-ffered by a foreigner as the result ` } 
of failure on its part to show such Ciligence in the protection of for- \ 
eigners, as having regard to the <ircumstances and to the status of the 
persons concerned, could be expe2ted from a civilised State. The fact 
that a foreigner is invested with a re :cgnised public status imposes upon 
the State a special duty of vigilance. 


In explanation of this proposal we statec that Basis No. 10 referred to dam- 
ages resulting from a lack of diligence =n ske part of the executive power; that 
by omitting the words “of the execu-iv- vpower” the Basis would be appli- 
cable to any branch of the Government, wnich of course would be in keeping 
with international law. - 

We suggested the omission of Basis 17 Since it would be covered by Basis 
10 as we proposed to change it, anc crafted Basis 18 by omitting the 
phrase “by a private individual” and the rord “detecting” and substituting 
for the latter the word “apprehending.” 

Bases 10, 17 and 18, after discussion bz the Committee, were finally re- ` 
ferred to the Second Subcommittee, which combined these three Bases in the 
following text: 

A State is responsible for damag: :aused by a private person to the 
person or property of a foreigner if -t has failed to take such preventive 
x ponte measures as in the cireurnstances might properly be expected 
of i 


In reporting this text, Mr. de Visech21, the Rapporteur, stated that the 
members of the subcommittee had agreed that damage caused by a private 
person does not constitute a primary responsibility for the State, and that 
responsibility is only involved when zhee is an omission on the part of the 
State; that it is not on account of th= azt of a private person that respon- 
sibility of a State is involved, but rather 01 account of the act or omission of 
the State, and that for these reasons tat subcommittee had included the 
words “if it has failed to take such pr=ven-ive or punitive measures as in the 
circumstances might properly be exp=ctac of it.” 

This text was opposed by the Mexican dzlegate on the grounds (1): that the 
State is in no case responsible for acts 20 nmitted by private individuals, and 
that this should, in his judgment, be -nac to appear in the Convention; (2) 
that the State may incur responsibilit~ fcr zhe act of a private individual only 
if it through negligence fails to take, In ~espect of the person or property of 
‘the foreigner, the measure of protector -fforded to nationals; that, in the 
latter case, the State is responsible, n=>t :07 the act of the individual, but for 
the omission on the part of its organs. aad consequently it is not obliged to 
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make reparation for the consequences of an individual’sact. He suggested a 
new text embodying these thoughts. 

The Salvadorsn delegate objected to the text submitted by the subcom- 
}mittee on the gre-und that it was “full of dangers.” He moved its rejection. 

d The Uruguayen delegate supported the positions of the Mexican and Sal- 
i vadoran delegates. 

The Italian delegate suggested that the text be amended to read: 

The respcnsibility of a State is not involved in the case of damage 
caused by a private individual to the person or property of a foreigner 
unless the Szate has manifestly omitted to provide measures of preven- 
tion or repr-ssion which, having regard to the CiSeUm EADS, might be 
reasonably « xpected from it. 

The Belgian celegate, who was a member of the subcommittee that de- 
voted two lengtky meetings to this problem, supported the text presented by 
the Italian delegate. The Salvadoran delegate opposed the Italian proposal. 
The Uruguayan delegate was prepared to accept it; he, however, suggested 
that the words ~ willfully and manifestly” should be included in the text. 
The delegate of Portugal felt that the text would give a judge too large a 
measure of authority to decide upon the degree of development of internal 
legislation and ~he organization o? the police of any given State. The 
Colombian delegate objected to any inclusion of this principle. He thought 
that the Italian proposal violated the theory of equality of treatment for 
nationals and foreigners. 

At a subsequeat meeting an amendment was proposed by the delegates of 
Greece, Great Britain, France, and the United States. This proposal, 
which was accepzable to the subcommittee, read: 

+ ARTICLE M). As regards damage caused to the person or property of 
foreigners b> a private person, the State is only responsible if the dam- 
age sustained by the foreigner results from the fact that the State has 
failed to tale the measures which may reasonably be expected of it in 
the circumstances in order to prevent, remedy or inflict punishment for 
the damage. 

The delegates of Estonia, Latvia and Finland stated that they were satis- 
fied with the tex! adopted by the subcommittee. The Chinese delegate ob- 
jected to it on tke ground that foreigners going to a country are entitled to 
no better treatm=nt than the nationals of the country. He made the point 
that a foreigner before going to a country generally satisfies himself as to 
climatic conditions and that he shou_d likewise assume the risk as regards in- 
ternal conditions and treatment to be accorded. He presented the following 
proposal: 

A State is only responsible for damage caused by private persons to 
the person cr property of foreigners if it has manifestly failed to take 
such prevenzive or punitive measures as in the circumstances might 


reasonably ke expected of it had the persons injured been its own na- 
tionals. 
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This proposi was rejected by a vote cf PEET E to seventeen. A vote 
(by roll-call) was then taken on the comp->mise text offered by the Greek, 


British, French and American delegatims It was adopted by the small; 


majority of twenty-one to seventeen amc }2came Article 10 of the proposed 
convention. Those who voted in fayo- of the article were: 


Union of South Africa | Finland 

Germany France 

United States of America Greece 

Australia India 

Austria Trish Free State 

Belgium Italy 

British Empire ; Japan 

Canada l Norway 

Spain l l Netherlands 

Estonia ; ; Sweden 

. Switzerland 

Those who voted against the artide were: 

United States of Brazil Persia 

Chile Poland 

China ` Portugal 

Colombia  , Rumania 

Free City of Danzig Salvador 

Hungary os : Czechoslovakia | 

Mexico Turkey 

Nicaragua Uruguay 


` Kingdom of Yugoslavia 


The meeting of April 4, in which Aride 10, above discussed, had been 
adopted, closed with the understandizg tzat the matter of “reservations” 
would be discussed before the final vota >x. the text of the proposed conven- 
tion, at the meeting on the ensuing day, Ssturday, April 5, at 3 o’elock. It 
had become appzrent that on final ecnsideration the proposed convention 
would not command a two-thirds vote by zhe Committee as required by the 
rules of the Conference. The following morning notices were sent out that 
the meeting scheduled for April 5 hed b2ea postponed. 

` During the succeeding days of the Cerference efforts were made i in private 
conversations and by means of group ee ngs to effect such changes in and 
additions to the texts of the articles as v=ald render them acceptable to at 
least two-thirds of the States represen=d. A minority of the delegates sub- 
mitted a proposed convention of twelv= aricles consisting of a redraft of the 


articles set forth above, with certain cmi.sicns and changes, together with N 


five new articles. This draft declared anag other things non-responsibility 
of the State in cases involving injury iz msurrection, riot, mob violence, self- 
defense and reprisal. It also stated thit international responsibility cannot 
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arise until afte? the exhaustion of remedies under the municipal law, and 
provided that daims must be presented within one year instead of two years 
as provided in tae text which had been adopted by the Committee. It recog- 
nized as the sources of international obligations treaties and custom or 
general. principles of law “indisputably” admitted by the international 
community, and declared a State liable for acts or omissions of its agents 
only when they are acting within their authority. The duty to make repara- 
tion was limite] by the draft to the “direct and immediate consequence of 
the failure to camply with the international obligations.” 

This proposed draft was considered by the so-called majority group, but 
there appeared to be no prospect of reaching an agreement before April 12, 
the date on whch the Conference was scheduled to close. A final meeting 
of the Commitee was called for the morning of April 11 at which it was 
unanimously agreed that there should be no report to the Conference and 
that the Chairman should merely make an announcement at the plenary 
session that the Committee on Responsibility of States had been unable 
to complete its work. Such an arnouncement was made by the Chairman 
of the Commitiee at the plenary session of the Conference on April 11. 

The subject, Responsibility of States, as stated above, is one of the most 
important and most complicated subjects of international law. ‘‘Responsi- 
bility” is the underlying principle upon which every international claim is 
advanced and cecided and is constantly a subject of discussion in one way 
or another in connection with the conduct of international relations. 

While no targible results were achieved to which one may point as the 
unanimous or rear unanimous expression of the States represented at The 
Hague, nevertkeless the Conference was beneficial, in that the discussions, 
which were free and open, revealed the points of view of the various States on 
the subjects discussed and marked some progress toward the crystallization 
of certain principles. It also showed clearly the difficulties inherent in any 
effort to bring sbout a code on a subject of such vital importance to States 
and on which tke points of view of so many countries are apt to be colored by - 
their national irterests. It seems fair to say, however, as the minutes of the 
meetings will cl2arly reveal, that fcr the most part the delegates endeavored 
to arrive at a scientific statement of the law as they understood it and that 
differences of viw were honest differences as to what the law is or should be. 

There has been and will continue to be for some time to come much specu- 
lation as to the feasibility and desirability of codifying international law. 
Those who feel shat it is not feasible will doubtless point to the conference at 
The Hague as an indication of the futility of efforts to bring about agreement 
among so many different States holding divergent views on certain funda- 
mental questions and perhaps unconsciously influenced to some extent by 
considerations cf conflicting national interests. It is believed, however, that 
friends of the principle of codification may find some comfort in the thought 
that failure to produce a code on the subject, Responsibility of States, may 
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be ascribed to the intrinsic nature of the stdject and the fact that the pro- 
gram was a bit too ambitious for the tims 4] <tted to it, rather than to a non- 
yielding of international law to the prirzinle of codificetion. One would 
perhaps not be accused of extravagance ci =xpression if he suggested that a | 
more difficult subject could hardly have Leen selected for the first Codifica- 
tion Conference. If, instead of this end -+= other two subjects which were 
before the-Conference, there had been sclenzed subjects of lesser importance, 
such as diplomatic immunity, the stazus ~f zonsuls, etc., agreements on the 
governing principles of law would have t=: less difficult to reach and the 
groundwork of codification would have keen_aid, making easier the approach - 
to the more involved and more difficlt sak zects. i 


“RESPONSIBILITY OF STATES,” AT THE HAGUE eA 
CODIFICATION CONFERENCE 


By Epwiy M. BORCHARD 
Professor of Law, Yale University 


Among the three subjects which the Committee of Experts for the Pro- 
gressive Codifieation of International Law considered ripe for codification 
was the subjecs of “Responsibility of States for Damage Caused in Their 
Territory to the Person or Property of Foreigners.” Acting on that assump- 
tion, the Committee sent out to the Governments at least three separate 
documents between 1925 and 1929: first, a Report of its Sub-committee, 
consisting of Messrs. Guerrero of Salvador, and Wang Chung Hui of China;! 
second, a Schedule of Points drawn up by the so-called Preparatory Commit- 
tee of Experts, a smaller body, and designed to elicit replies from the differ- 
ent governmen:s, presenting their views on different aspects of the general 
subject; and firally, the Bases of Discussion,? consisting of the replies to the 
Schedule of Points made by some thirty governments, the substance of 
these replies be.ng then crystallized into propositions called Bases of Discus- 
sion, on which The Hague Conference of the governments, called for March 
13, 1930, was ~o conduct its deliberations. Perhaps that Conference was 
handicapped from the start by the fact that the Guerrero report, which had 
been circulated, departed materially, in some of its fundamental postulates 
and premises (representing minority views) from the subsequent Bases of 
Discussion, which reflected the views of the majority of the replying govern- 
ments. Of the Latin-American nations, Chile was practically the only 
country to respond to the Schedule of Points on the Responsibility of States, 
and then only within the narrowest limits. 

With this pr2paration, the Commission appointed at The Hague to deal 
with the Respcusibility of States held sixteen meetings between March 17 
and April 11, waen it confessed its inability to arrive at a convention. Some 
42 states, were represented in the Commission, of which eight only were 
Latin-American, namely, Brazil, Chile, Uruguay, Colombia, Cuba, Nicara- 
gua, Mexico, and Salvador. Besides the full meetings of the Commission, 
three sub-committees and a drafting committee functioned throughout the 
sessions. Although no final convention was concluded, the Commission 

-did vote a textative and partial list of ten articles, which commanded 
the support of majorities, some of them preponderant. But inasmuch as 

1 Printed in Special Supplement to this Jounna, Vol. XX (1926), pp. 177-203; see edi- 
torial comment or. the report in this Jocrnau, Vol. XX (1926), pp. 738~747. 


* League of Nat.ons, C. 75. M. 69. 1929. V, 253 pp., double folio pages (French and Eng- 
lish), with a supplement containing late replies from the United States and Canada. 
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the article predicating state responsibiiir vpon lack of due diligence in pre- 
venting or punishing the acts of privaze ind-viduals, one of the most well-es- 
tablished rules of international law, com=rcened3d a majority only of twenty-one 
to seventeen—for reasons to be menticrec hereafter—it became evident that 
on second reading the required twc-:k-rc vote would be unobtainable. 
Whereupon, the minority of seventeer, 1s = condition ot its support for a 
convention, submitted proposals for th= emsadment of scme of the articles 
already agreed upon—proposals whica zhe majority fourd itself unable to 
accept. . Efforts at negotiation to britz= he differences proving fruitless, 
it was ultimately decided not to conclac= ~ convention or even to submit a 
report which would do more than recorc zae inability to reach an agreement. 

Notwithstanding this apparent failurz, -hı articles tentatively agreed upon 
and the debates in support may exert scm; influence, for good or ill, upon the 
further development of international law, for the evidence afforded by the 
deliberations, under the somewhat liberal paivilege of citing authority which 
international legal procedure admits, mabe adduced, as occasion permits or 
requires, in support of particular legel vicws by interested governments, 
counsel, or tribunals. For that reasoa, int<vest attaches to the articles ar- 
rived at, to their evolution in the Commission and in the scbeommittees, and 
to the views advanced and expounded >7-#he several delegations in the course 
of the proceedings. 

At the first session of the Commission m Eesponsibility of States, Profes- 
sor Basdevant of France was elected Chairman; His Excellency A. Diaz de 
Villar, Cuban Minister at The Hague, Vi22-Chairman; and Professor de 
Visscher of Belgium, Reporter. The Chiimman proposed the appointment 
by the Commission of a drafting com=z-itzec to act with the Reporter, con- 
sisting of His Excellency G. de Vianna Kds-3 (Brazil), Professor Cavaglieri 
(Italy), and Mr. Borchard (United f-ste). Three sub-committees, to 
which particular problems were assiga=d vere also appointed. With this 
organization, the Commission proceeded -o the consideration of the articles 
of a convention. 

The French Government on the opeuamg day moved zhe adoption of a 
proposition, independently of any Basis =f Discussion, which was designed 
to lay the legal foundation for internetiena responsibility. This proposal, 
adopted unanimously, became Article 1 £ the tentative convention, and as 
revised read as follows: ` 


International responsibility is irane 1 by a state if there is any failure 
on the part of its organs to carry cut ~h: international obligations of the 
state which causes damage to tke o2-scn or property of a foreigner on 
the territory of the state. 


This proposal was supported by the avs. rcent that it carcies out the theory 
of Articles 1382 and 1384 of the Frenck Tivi Dode to the efect that a person 
is responsible for the damages that by ful. he or his employees cause to 
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anothers It wes believed that this article would incorporate in interna- 
tional law the sheory of fault as the basis of responsibility, as distinct from 
the theory of rk. A certain amount of discussion took place in the Confer- 
ence on the theoretical basis of responsibility—a question which it was ulti- 
mately decided to leave unsolved except as embodied in the French proposal. 

In the first place, it is doubtful-whether the article is as clear as might be 
supposed, either as a question of theory or practice. The first question that 
arises is, Who are the “organs” of the state whose function it is to carry out 
the state’s international obligations? The term “organs,” in speaking of 
state agents, was given modern currency by Otto Gierke, the celebrated 
German jurist. It was his view, derived from the “real theory” of the cor- 
poration, that the corporation and its officers were one, like the hand or 
mouth istomen.* But it has been denied that the supposed rule of liability 
for the acts of organs represents liability for one’s own acts (Art. 1882), but 
that it represents rather vicarious liability for the acts of another (Art. 
1384); whereas some schools of thought have considered only the higher 
authorities as embraced within the category of “organs” (Art. 13882), minor 
officials being deemed préposés or employees (Art. 1384). Also, “organs” 
for municipal and for international obligations may well be different. The 
French proposal did not solve these theoretical doubts. 

Moreover, the word “failure” may not imply fault at all. Failure through 
inability or coustitutional lack of authority to perform a duty, e.g., a federal 
inability to try mob violence crimes, would equally impose international 
liability. Indzed, should we question the validity of the identification theory 
of Gierke and consider an officer an employee o? the state, it seems rather 
- that the basis of the state’s responsibility is risk, that is, the state must as- 

sume the risk of the officer’s inefficient conduct in injuring others, leaving 
aside for the moment the vital distinctions between municipal liability and 
international lability. It seems rather futile to enter into a long theoretical 
discussion on she particular basis of responsibility, whether for fault or for 
risk, because international tribunals and Foreign Offices do not concern 
‘themselves wich such theories in dealing with irternational claims. A de- 
veloping jurisprudence, moreover, as municipal experience has shown, 
necessarily departs from the theory of fault, which constitutes a subjective 


3 Article 1384 covers the principal's responsibility for the wrongful acts of various types of 
' agents, e.g., pareats for children, masters for servants, schoolmasters (now the state) for 
pupils, artisans fcr apprentices, etc. But an amendment of 1899 gives parents, artisans, and 
schoolmasters an opportunity to escape liability by proving that they could not prevent the 
wrongful act. Section 831 of the German Civil Code also limits the principal's liability by 
enabling him to disprove any implication of fault on his part. On private law theories of 
governmental resocnsibility in tort, see Borchard, Theories of Governmental Responsibility 
in Tort, 28 Colunbia Law Review (1928) 577, 597 et seg., 607, note 82. 

4 Gierke, Genosenschaftstheorie (1887), 743, 750 et seg.; after, Die Delikts- und Straffah- 
igkeit der Persorenverbande (Berlin, 1903), 25 et seq.; Michoud, “De la responsabilité de 
Etat à raison des Jautes de ses agents,” 3 Rev. de Droit Può. (1895) 491. 
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factor in lability. Practical administrst-ss of the law. must look to the re- 
sults of human action; and all tribune, zranieipal and international, have 
been led gradually to enlarge upon the {-heo-y of subjective fault by holding 
a principal liable for the results of acts or omissions of agents or employees 
without inquiring into the state of mind ar-Lating the individual who caused 
the damage. This has been the experience o` the common law, the experience 
of the French Council of State in dealing -th the municipal responsibility of — 
the French Government for the acts ar omissions of its officials, and it will 
` doubtless be the experience in ever greater d2gree of international tribunals.® 

Some consideration was given by the drafting committee and others to the 
question whether the word “‘responsiti_t-~’* was an accurate translation of 
the French responsabilité. Several deeze:es preferred “liability,” because 
the English word “responsible” or ‘‘resporswbility,’’ even in this narrow con- 
nection, is used in English in several sznss, e.g., accountable, answerable, 
and liable, and in the proposed conventicn frequently has all three senses. 
Inasmuch as it is a direct derivative fram tne Latin respondere, to respond (in 
satisfaction or reparation), or to make anr-w2r-——a procedural as well as sub- 
stantive institution—it was thought by zoze that the Reporter might, in his 
eventual report, mention the fact that th= word “responsibility” was used 
for convenience only and was to be underswcd in the sense of liability for the 
breach of an international obligation tc be discharged by international 
reparation in damages or otherwise. 

Article 2 of the tentative convention a zedrafted, read as follows: 


The expression ‘international col zstions” in the present conven- 
tion means obligations resulting iom treaty, as well as those based 
upon custom or the general principles ci law, which are designed to assure 
to foreigners in respect of their perscas and property a treatment in 
conformity with the rulestaccepted oy the community of nations. 

It may be of interest to state the reasan "vay such an article found its way _ 
into the convention. It arose at the d2nend of the delegate from Salvador, 
Dr. Guerrero, and the delegate from R.m:n_a, Professor Sipsom, in connec- 
tion with Basis of Discussion No. 2, waicL read as follows: 


A state is responsible for damage st<Tered by a foreigner as the result 
_ either of the enactment of legislatioc incompatible with its international 
` obligations, resulting from treaty o> ocherwise, or a failure to enact me 
legislation necessary for carrying owi hse obligations. 


Doctor Guerrero stated that, unless Łe kz ew what the international obliga- 
tions were to which he was expected to subscribe, he could not sign the con- - 
vention on behalf of his Government. He <omsidered it necessary, therefore, 


528 Columbia Law Review (1928) 734, 748 ct seu. 

ê For further elaboration of these ideas, see Borzharc:, “Theoretical aspects of the interna- 
tional responsibility of states” in Bruns’ Zeitsc<ij- fir ausldndisches affentliches Recht und 
Völkerrecht (1929), 223, 224 et seg. 
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to have a definition of international obligations and, in fact, proposed a 
definition by sources, reading: 


_ International obligations are those arising from treaty or from es- 
tablished custom recognized as law by all states. 


A considerakle number of the delegates felt that it was impossible to define 
such a phrase as “‘international obligations” and, indeed, undesirable to do so, 
inasmuch as th3 scope of the term would be evolved by courts and practice as 
time went on. There was much support, therefore, for the Italian proposal 
to strike out of Basis of Discussion No. 2 the words “resulting from treaty or 
otherwise,” wkich would have left ‘international obligations” undefined. 
In order, however, to bring about unanimity if possible, a sub-committee 
was appointed whose function it was to define or indicate the sources of the 
term “international obligations.” ; 

At this eerly stage of the proceedings, a difference of policy appeared 
-among the delegates. The representatives of certain states, including 
Salvador and Rumania, were anxious to limit international responsibility as 
much as possible, feeling, doubtless, that the existing law had gone beyond 
what they ccnsidered just. It appeared in the course of the discussion of the 
sub-committee that Dr. Guerrero was particularly anxious to limit the scope 
of internaticns! obligations to treaties and custom accepted as law by all 
' states, including the smaller states. Apparently it was believed that, by 
narrowing the definition cr sources of international obligations in this form, 
certain rules which tribunals had developed_on such subjects as denial of 
justice could bə limited, because they were not recognized as law or as sound 
law by some ef the smaller states, but were in fact disputed. Thus, the 
minority grcup of seventeen _states, in their proposals to the majority near 
the end of the Conference, suggested that the last line of Article 2 be changed 
to read: “in ccnformity with the rules indisputably admitted by the interna- 
tional commurity.” It was pointed out by numerous delegates that Article 
38 of the Statute of the Permanent Court of International Justice gave to 
that court a series of sources upon which they could draw for the rules of law 
to be applied. Aside from treaty and custom, which by practice had de- 
veloped into a rule of law, there were two additional sources admitted, 
namely, (3) the general principles of law recognized by civilized states, and 
(4) the doctrines of jurists. 

It was to tkese third and fourth sources that Dr. Guerrero was particu- 
larly hostile. It was argued by some delegates that, inasmuch as so 
many of the countries were already signatories of the Statute of the Perma- 
nent Court, it would now be impossible for them to suggest that interna- 
tional law or international obligations had a narrower scope or source. 
Indeed, in the sub-committee the proposal of the United States that ‘“‘inter- 
national obligations in the sense of this Convention are derived from inter- 
national law” received nine votes out of eleven; but a desire for unanimity 
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induced a further attempt to bring ascut ne accession of the Salvadorean 
and Rumanian delegates. After several meetings, the sub-committee finally 
evolved the draft above mentioned as Artice 2, which, though agreed to by 
Salvador and Rumania in the sub-ccmmit ee, was finally adopted by the 
Commission by an overwhelming majority, twenty-eight to three, with 
Rumania and Salvador not voting. Posib the reason for their abstention 
was the introduction of the phrase “cr th2 general principles of law” which 
are by the definition recognized as a souree of international obligations. 
Inasmuch as the definition was an amalze-n of several different proposals, 
it is perhaps inevitably open to criticism. he Italian delegate poked some 
fun at it and stated that he would vote for it only because he considered it 
meaningless. Possibly he is right. The purpose was to indicate that the 
several sources of international law which 2reate international obligations 
have as their aim the assurance to a foregner of a certain minimum of 
civilized treatment. That this adds but lite if anything to our knowledge 
of international law and leaves as mush vagieness in “international obliga- 
tions” as there is now, is probably not to be coubted. Thisalso may account 
for the abstention from vote in the Commission by the Salvadorean and 
Rumanian delegates, who may have felt =hat their desire to specify the 
sources of international obligations was not met by the draft finally evolved. 
Article 3 of the tentative convention reack& 
The international responsibility of a state imports the duty to make 


reparation for the damage sustain2d in = far as it results from failure to 
comply with its international obligatio = 


This is practically the first sentence of orizinal Basis of Discussion No. 29. 
That Basis was designed to present cərtain rules governing the measure of 
damages. The above-mentioned artiele meely stated the general principle’ 
that international responsibility implies an Coligation to make reparation for - 
the damage caused. The United Staves kad suggested this obvious fact in 
its original proposal for Article 1 of the Convention, which had read as 
follows: : 

The term “responsibility” as used in shis convention involves a duty 
on the part of the State concerned t make reparation for damage 
suffered by a foreigner in its territcry as the result of its failure to comply 

` with an international obligation. 


Several other delegations had mace sorewhat the same proposal. It 
seemed to them unnecessary to make two separate articles to the effect that 
failure to comply with an international sHigation created responsibility, 
and that responsibility imported a duzy to make reparation. 

The third sub-committee, to whom had =een referred Bases 19 and 29,’ 

7“The extent of the state's responsibility depenc: upon all the circumstances and, in 
particular, upon whether the act of the privateindivicaal was directed against a foreigner as 
such and upon whether the injured perean: had aco-ted a provocative attitude.” (Basis 
19.) 
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brought in a rezort, accepted by tne Conference, which recommended that 
everything afte> the first sentence in Basis 29 be struck out. The deleted 
matter included a provision for possible reparation in the form of an apology 
(deemed by the-ssub-committee political in character), for the punishment of 
guilty offenders deemed covered by Basis 18) ,* for damages for mental suffer- 
ing (deemed ineppropriate, as but a slight contribution to the measure of 
damages), for a limitation of the damages to the direct consequences of the 
breach of the chligation (deemed adequately covered by sentence one of 
Basis 29 and to-invite unwelcome dispute with respect to the question as to 
what are the damages caused to an individual by a failure to punish an 
offender, as in tae Janes case ),° for responsibility of a guaranteeing state for 
the obligation c«ntracted by the guaranteed state (deemed more appropriate 
to Basis 23),!° and a statement thas in principle “the damages due are to be 
placed at the disposal of the injured state,” which the sub-committee deemed 
inherent in the very term “international responsibility.” 





‘Responsibilisy nvolves for the state concerned an obligation to make good the damage 
suffered in so far as it results from failure to comply with the international obligation. It 
may also, according to the circumstances, and when this consequence follows from the general 
principles of intern_tional law, involve the obligation to afford satisfaction to the state which 
has been injured ir. the person of its national, in the shape of an apology (given with the 
appropriate solemrity) and (in proper cases) the punishment of the guilty persons. 

“Reparation mey, if there is occasion, include an indemnity to the injured persons in 
respect of moral si“fering caused to them. 

‘*Where the stats’s responsibility arises solely from failure to take proper measures after 
the act causing the Jamage has occurred, it is only bound to make good the damage due toits 
having failed, totaly or partially, to take such measures. 

“A state whica is responsible for the action of other states is bound to see that they execute 
the measures whick responsibility entails, 30 far as it rests with them to do so; if it is unable 
to de so, it is bcurd to furnish an equivalent compensation. 

“Tn principle, acy indemnity to be accorded is to be put at the disposal of the injured 
state.” (Basis 29. 

The sub-commitsee, whose report was approved by the Commission, recommended the 
suppression of Bass 19, partly because it was considered merely supplementary to Basis 18, 
partly because it dealt with the measure of damages, which it was deemed best to omit from 
the convention, pa-tly because it suggested too vague a measure in that it “depends upon all 
the circumstances, ` partly because the subjective attitude of the wrongdoer with respect to 
the foreigner or the foreigner's “provocative attitude” presented questions of fact, the effect 
of which had better be left to the court to determine rather than to a code. 

8 See infra, nate 21. 

9 Janes (U. S.) v. Mexico, Opinions of Commissioners, General Claims Commission, 
United States ard Mexico, p. 108, printed in this JOURNAL, Vol. 21, p. 362, discussed in this 
JOURNAL, Vol. 21, p. 516; Vol. 22, p. 140. 

10 “Where a stat. is entrusted with the conduct of the foreign relations of another political 
unit, the responsiblity for damage suffered by foreigners on the territory of the latter be- 
longs to such state 

“Where one gov2rnment is entrusted with the conduct of the foreign relations of several 
states, the responsability for damage suffered by foreigners on the territories of such states 
belongs to such common or central government.” (Basis 23.) 
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M. Politis of the Greek delegation prozosed an amendment to the first 
sentence above mentioned, reading: 


Responsibility imports for the zate zoncerned the obligation to make 
reparation for the damage sustained ir the exact measure that the dam- 
age arises from the incidents consitetng the failure to comply with the 
international obligation. 


The reporter of the sub-committee 3: psessed an objection to the last clause 
indicating the measure of damages, -ecatse it was believed that it con- 
flicted with the proposal of the sub-2-marittee to omit all reference to the 
measure of damages, a subject whose =eve-opment it was thought should be 
left to international tribunals. Beskces, = already observed, it raised the 
great question, somewhat insisted up>= Ly the Mexican delegate and others, 
whether there was any damage causec tc £3 injured foreigner or his next: of 
kin, if he were killed, because the stae fails to punish the guilty offender. 
Such a conclusion might have condemned sumerous awards of international 
tribunals which have assessed damag2= wa a state for a failure to punish a 
guilty offender, though it may be admitt2c that the tribunals have not ade- 
quately taken into account the differs-ces involved in the failure to punish, 
which may sometimes involve complete inc:iference to the crime and, there- 
fore, may properly lead to an infererce cf ratification or complicity or con- 
donation of the offense, and a merely =>finz negligence which may permit an 
offender to escape apprehension or <o1vction without indicating either 
indifference, or complicity, or condonziio2. M. Politis thereupon consented 
to withdraw the second clause of his =mexdment, the first clause of which 
was then in practical agreement with zh- irst clause of the proposal of the 
sub-committee. Nevertheless, the quesficn was raised again in connection 
with Basis 18 (Article 10 of the tentat_ve ccnvention), and doubtless helped 
to produce the large minority vote wick -roved s0 fateful to any ultimate 
convention. 

An amendment was then proposed z0 3t<p the draft of Basis 29 with the 
words “Responsibility imports for the tase 2oncerned the obligation to make 
reparation for the damage sustained ' whæh would probably have sufficed 
for the purposes of the convention, beeacse the second clause “in so far as,” 
etc., in one sense either practically zepeated Article 1 or in another sense 
raised again the question as to the masure of damages. The vote on the 
omission. of the second clause stood s«venteen to seventeen. The two 
clauses were then voted upon separa7e_y. tue first being unanimously voted 
by thirty-five votes, and the second zy trenty-nine to four. Thereupon, 
the whole paragraph, which became -irtizl- 3, was adopted by a unanimous 
vote of thirty-two states.!! 

In the proposals submitted by tke nizority to the majority after the 
impasse had been reached April 4, tle senze of the Politis amendment was 


u Twelfth Meetrz, April 1, 1980. 
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again introduced in the words “direct and immediate” in the following 
draft: 
The international responsibility of the state entails the duty to repair 


damage suffered in so far as it is the direct and immediate consequence of . 
the failure to comply with the international obligation. 


Article 4 of the tentative convention read as fellows: 


(1) A state’s international responsibility may not be invoked as re- 
gards reparation for damage sustained by a foreigner until after ex- 
haustion 2f the remedies available to the injured person under the 
municipal law of the state. 

(2) This rule does not apply in the cases mentioned in Paragraph 2 
of Article 9. 


This local remedy rule came originally from Basis of Discussion No. 27.” 
It was there stated, however, in a somewhat ambiguous form, namely, that, 
“where the foreigner has a legal remedy open to him in the courts of the 
state (which term includes administrative courts), the state may require that 
any question cf international responsibility shall remain in suspense until its 
courts have given their final decision.” 

There was much objection to the ambiguity involved in the expression 
“any question of international responsibility shall remain in suspense.” It 
was contendec. by numerous delegations, including particulerly the repre- 
. sentatives of Spain, Denmark, Portugal, Egypt, Norway, Chile, Mexico, 
Rumania, and Salvador, that international responsibility cannot even arise 
until local remedies, if available, Have been exhausted. The first proposal 
of the United States in amendment of Basis of Discussion No. 27 read: 

Where the foreigner has a remedy open to him in the courts of the 
state (which term includes administrative courts) international responsi- 
bility does not ordinarily arise until the local remedies have been ex- 


ress and a denial of justize or other breach of internationallaw-es- 
tablished. 


The representatives of Switzerland and the Netherlands questioned this 
view by suggesting cases in which Ambassadors had been injured, or in 
which there was an insult to the national flag, or in which the alien had been 
injured beceusce he was a citizen of a particular state." In these cases, it 
was alleged, icternational responsibility to the injured state might immedi- 
ately arise, thcugh the injured alien might have to pursue his local remedies. 





x “Where the :oreigner has a legal remedy open to him in the courts of the state (which 
term includes administrative courts), the state may require that any question of interna- 
tional responsibilty shall remain in susp2nse until its courts have given their final decision. 
This rule does noz exclude application of the provisions set out in Bases of Discussion Nos. 
§ and 6.” (Basis. 27.) 

18 The Dutch delegate also spoke of “‘cistinguished” citizens being injured, but the Mexi- 
can delegate answered that he could finc no distinction between “distinguished” and other 
citizens, both having to exhaust local remedies, if available. Sixth Meeting; March 22, 
1930. i 


Uw 
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They thus contemplated two claims aridirg out of the same facts. The 
German and the British delegations, pcss-Hy because of the confusion created 
by the injection of Ambassadors’ injures and national insults, contended’ 
that, in some cases, either position mgt t= true: The amendment which 

_ finally became the basis of discussion was that of Belgium, which read, in the 
first English translation: 

This responsibility may, in veire pe, arise only after the parties 
or have exhausted the remeciesallowed them under the internal 
aw 


It was pointed out, however, that tke French “mis en jeu” was really 
properly translatable as “invoked,” whaxe1pon several of the delegations, 
including that of the United States, sugzeted that the matter of theory 
might be left aside undetermined, ard tact all states could agree on the 
principle that responsibility may not be -nvoked until after exhaustion of 
local remedies. This seemed to ‘sat-sf7 al the states and the rule was 
adopted practically unanimously.4 

Some doubt was injected by an amend tory clause introduced by the 
Swiss delegate, and ultimately adopted, reading: ‘‘as regards reparation for 
damage sustained by a foreigner.” ‘Tris deuse was defended on the ground 
that it clarified the fact that internalicnal responsibility or the claim for 
pecuniary reparation could not be invoxsc until after exhaustion.of local 
remedies, but that the political claim cf tae state arising out of a direct 
offense to its flag or prestige might in 2ermain cases be advanced without 
awaiting the exhaustion of local remedizs. A motion of Dr. Guerrero, of 
Salvador, to strike out the clause was lost, sighteen to sixteen. 

It was pointed out that the Commissiom -v-s considering a pecuniary claims 


4 The Commission thus avoided the awkwerd cor chsion, which the Swiss and Dutch view 
entailed, that international responsibility mizht „rse before it could be invoked, The 
suggestion that rights can exist without remedies ismot a particularly happy one, from a 
legal point of view. It is sterile. That is why is eeered best to many delegations to com- 
bine in one article the substantive existence o? irterzational responsibility and the duty to 
make reparation, both concepts being essential ~o aad inherent in responsibility. Before 
there was a duty to make international reparsticn there could be no international responsi- 
bility; and ordinarily before there was an exhaustion of available local remedies, there could 
be no duty to make such international reparaticn, $., nternational responsibility. That, by , 
definition, was the view of the Harvard Research, srt. 6, “A state is not ordinarily re- 
sponsible (under a duty to make reparation tc aro~sh=r state) until the local remedies avail- 
able to the injured alien have been exhausted’ Dr Maurtua, the distinguished Peruvian 
scholar, in suggesting that international respcns-liry can arise before it. can be invoked 
(Victor M. Maurtus and James Brown Scoit, Eespensibility of states for damage caused 
in their territory to the person or property cf frsizners, New York, Oxford Press, 1930, 
p. 58) and in criticizing the Harvard Research “formia,” Art. 6, apparently overlooks the ` 
precise definition of international responsibilizy aco»ted in Article 6 just mentioned and 
differs from all the Latin-American and the crerwhelming majority of all other delegates at. 
the Conference. See further on this question she artecie in Bruns’ Zeitschrift, supra, note 6, 
‘pp. 233-242. After the impasse of April 4, the seven=en minority delegates again SupReMed 
the restoration of the word “arise” instead cf ‘ ka nvoked.” 
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convention, eml-odying the circumstances under which formal claims arising 
out of injuries aliens could be advanced diplomatically, and that the ex- 
haustion of locel remedies wes ordinarily a condition of such formal inter- 
national complsint. Naturally the convention in no way purported to 
limit or qualify the right of protest, inquiry and good offices to see that 
an alien obtain-d his rights, matters quite independent of formal claims 
for reparation. 

As originally proposed, the article contained the words ‘‘in principle,” 
indicating that -here were certain exceptional cases in which local remedies 
need not be exhausted. This idea was expressed by the word “ordinarily” | 
in the proposal of the United States. . There was considerable objection 
in the sub-committee to this supposedly limiting word, some delegations 
contending that the use of the term “in principle” actually destroyed the 
principle. Inasmuch as the Preparatory Committee of Experts in Basis of 
Discussion 27 hid introduced a sentence to the effect that the rule was in- 
applicable in cases of denial of justice, the sub-committee reverted to this 
form by adding a sentence in substitution of the words ‘‘in principle” read- 
ing that the “rule does not apply in the cases mentioned” in Article 9 
(Denial of Justize). 

The original Belgian proposal was advanced as an amendment to Basis of 
Discussion No. 7, dealing with acts of the executive power. It was pointed 
out, however, taat local relie? was possible against legislation and judicial 
determinations n many countries, especially as the word “legislation” in 
this convention might be deemed to cover also legislation of minor political 
bodies, such as Sates, counties, municipalities, and districts. In view of the 


` fact that local remedies might be available against any form of state action, 


the Commission approved a proposal of the drafting committee to make the 
article a general one, to be placed rear the beginning of-the convention and 
applying to every form of staze action described in the convention. 
Article 5 of tke tentative convention read: 
A state 2annot avoid international responsibility by invoking its 
municipal liw. i 


The Preparatery Committee had framed this Basis of Discussion (No. 1) 
as follows: 


A state cannot escape its responsibility under international law by 
invoking th2 provisions of its rnunicipal law. 


Objection waes raised to the word “escape,” and the word “disclaim” and 
then “avoid” substituted. Ir the discussion it was suggested that there are 
cases in which a state can deny any international responsibility by showing 
that the foreigner had been given every right and form of redress accorded to 
the national—for example, in many instances, an action against the officer 
who injured him This, however, is was pointed out, is not the type of case 
intended, for in such a case there is, in fact, as a rule, no international re- ` 


oe 
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sponsibility in the absence of a de2ħl o= justice. It was remarked that, 
when international responsibility actusll7 does attach, the state cannot dis- 
claim or avoid it by pointing to a statut+ <r judicial decision or other provi- 
sion of its municipal law contrary tc mt=mational law. This thought was 
expressed in the proposals of the Unitac Sce-es by a suggested article reading: 
A state cannot justify its failare +» comply with an international 
obligation or escape responsibittz <n-urred under international law or 
treaty by invoking the provisiors >} its municipal law incompatible 
therewith. iz 


A motion to suppress Article, 5 altcgstLet was lost by a vote of nineteen to- 
thirteen.” 
Article 6 of the tentative convention eed as follows: l , 
International responsibility is nared by a state if damage is sus- 
tained by a foreigner as a resuL 2ifh=r of the enactment of legislation 
incompatible with its internatimed obligations or of the non-enact- 
ment of legislation necessary for :amr-ing out those obligations. 


This article is merely an applicatior ci rt-cle 1, which posited responsi- 
bility for the acts of “organs” of tha stut=, by specifying the legislature as 
such an organ. It was argued that so vention the legislature specially in 
connection with the omission of legis acicn was unnecessary because with re- 
spect to foreign countries the state is = unz, r2gardless of the constitutional 


„organs which may violate its interna-ioat_ obligations. These obligations 


might be performed by executive decr-e sr in any way other than legislation 
and still satisfy the international obligat-o-. The particular organ through 
which the state acts, it was argued, wa: a Tatter of internal concern only, and 
not of international concern. It was zepl'<d, however, that in certain cases 
states might specifically undertake to =nsc legislation carrying out a treaty 
or other international obligation, in wHeL event the failure to enact the legis- 
lation, if causing damage to a foreigner, vould entail international respon- 
sibility. The article carried by twert7-rixe votes, with several abstentions. 
Article 7 of the tentative conventio1 wad as follows: 

' International responsibility is ncwerec by a state if damage is sus- 
tained by a foreigner as a result oc em act or omission on the part of the 
executive power incompatible wich == international obligations of the 
state. 


` This was practically an adoption o7 Bexis of Discussion No. 7 and gave 
rise to no particular discussion. Or -Łe rucgestion that local remedies might 
exist in some cases even against acts +f -F= executive power, it was pointed 
out that if there were local remedies tars would probably be no interna- 
tional obligation until such remedie: Lazi been exhausted, and that the 
Belgian amendment covering the loca. reredv rule, originally designed: asa 


. 16 The subject-matter. of Article 5 was emiely caitted from the pe submitted es 
the minority of seventeen delegates after the mase cf April 4, Paes is 


ome 
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part of this artizle, would, when given an independent place at the head of 
the convention, be clearly applicable to every expression of state action, 
including that: o? the legislature, or executive, or minor officials. The article 
was adopted unanimously. 

` Article 8, as reported by the drafting committee, read as follows: 


.. 1, International responsibility is incurred by a state if damage is 

sustained by a foreigner as a result of acts or omissions of its officials, 

ting within the limits of their authorit¥; when such acts or omissions 
contravene the international odligations of the state. ; 

2, International responsibility is likewise incurred by a state if dam- 
age is sustsined by a foreigner as a result of unauthorized acts of its 
officials performed under cover of their official character if the acts 
contravene the international obligations of the state. 

International responsibility is, however, not incurred by a state if 
the official’s lack of authority was so. apparent that the foreigrer should 
have been aware of it. and could in consequence have avoided the 
damage. 


This article vas an outgrowth af Bases of Discussion Nos. 12 and 13." 
The United States had proposed a combination of Bases 12 and 13 in one 
article, to read as follows: : 


A state is responsible for damage suffered by a foreigner as the 
result of wrongful acts or omissions of its officials within the scope of 
their office or function when sich acts or omissions are incompatible 
with the insernational obligations of the state. 


. Several delegations, particularly those of Latin America, contended 
vigorously that paragraph (2) of the article adopted, dealing with the acts of 
officials outside their authority but within the general scope of their em- 
ployment or “under cover of their official character,” did not entail interna- 


tional responsibility, because the officers were acting illegally and contrary 


to their orders and were, therefore, not agents of the state. This, indeed, is 
a rule of munic.pal law in many countries, as, for example, in the United 
States and in England, and in many continental countries that have not yet 
advanced to the stage of France and Germany, in which it is admitted that 
the state must essume responsibility in municipal law for the wrongful acts 
of its officers acting within the scope of their employment even though 
directly contrary to their orders and outside their authority. Nevertheless, 
in international law, claims commissions have on frequent occasions applied 


16 “A state is responsible for damage suffered by a foreigner as the result of acts or omis- 
sions of its officials, acting within the limits of their authority, when such acts or omissions 
contravene the international obligations of the state.” (Basis 12.) 

“A state is responsible for damage suffered by a foreigner as the result of acts of its ofi- 
cials, even if they w2re not authorised to perform them, if the officials purported to act within 
the scope-of their authority and their acts contravened the international obligations of the 
state.” (Basis 13.7 i ; 
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' the rule efabedied in the article,!” which ~= sloped by a majority of twen- 
ty to six, with numerous abstentions. JE may be worthy of note, therefore, 
that in international law the doctrin= s€ respondeat superior is admitted, 
whereas in municipal law it is, to a coms d: Jable extent, still denied. 

The suggestion may be made that t's weald imply a duty on the part of a 
state whose official had wrongfully in: ured a foreigner to pay damages to the 
foreigner under circumstances where she emona] would not receive compen- 
sation. If this were true, it would pla = -h2 foreigner in a position of advan- 
tage over the national. The answer 10 ths. suggestion would be that the 
article states that the act of the of€da_ vuld have to “contravene” the 
“international obligations” of the ste.2, ari that if in a particular state, as 
in the United States, an action ageins. che officer was the only remedy 
available either to a national or ic s “oreigner, the making available 
of such a remedy would be a full ecm lence with the international obli- 
gation of the state; and under such a syssen no international responsibility 

. could arise, unless there was a denial >f justice in the pursuit of the local | 
remedy against the officer. Not es mc attention as it deserved was 
called to the fact that the vast majorizy >f cases arise through the wrongful 
acts of officials in contravention of m mi- pẹl Jaw, and that in such cases in- 
ternational responsibility does not aris2 at £1 until there has been a denial of . 
justice or other breach of internationel Lax zy the state. It is probable that 
many of the delegates conceived the ccigiral act of the official injuring the 
foreigner, regardless of whether it coct>a~sned municipal law or interna- 
tional law, to be the act contemplated =y+tk article. The debate was not as 
clear as it might have been in drawing z= <éstinction between municipal re- 
sponsibility of the state, which might ar niht not be assumed under a local ` 
system for violation of municipal lax tx =n officer, and the international 
responsibility of the state, which in mrt ~ases would be involved only in the 
event of a denial of justice. The deca cf justice or violation of a treaty 
must be attributable, of course, to ar ofec=l- of the state. 

_-° Sharp differences developed in the Comr-ission with respect to. this para- 
graph governing unauthorized acts cf o#icals. It will be recalled that in 
the original Guerrero Report of 192€ sr] in the Fourth Conclusion of the 
Sub-Committee of Experts, liability 4o- wnauthorized acts had been ad- 
mitted within the narrowest limits o-lr, tamely, where the government, 
(1), knowing that the act is about to t2 2onmmitted fails to prevent it, or, if 
committed, fails to discipline or pun:sh the officer; or (2) permits no legal - 
recourse against him by the injured sen. è This view found marked ex- 

_ pression in the Hague Conference, ard Swenty states only voted for the 





ivS8ee e.g., Metzger (Germany) v. VenezueE, =e> 13, 1903, Ralston, Venezuelan Arbi- 
trations, p. 578; The Jessie et al. (Gt. Brit.) v. Laie dStates, Aug. 18, 1910, Nielsen’s Report, 
- 479, 480; Panther case (Brazil) v. Germany, 15. 1E Rev. Gen. D. I. P. (1906) 200; Panama 
Star and Herald (U. S.) v. Colombia, 1886, More Digest, VI, 642, 775. 

18 See this JOURNAL, Vol. 20, p. 743; Brung Ze serift, supra, 228 et seg. 
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broader liabilitz. Indeed, it was rumored that some of the outvoted states 
contemplated vithdrawing from the Conference at this point, and when the 
deadlock was subsequently reached, the propésals for a compromise sub- 
mitted by the minority omit all rezerence to responsibility for unauthorized 
acts of officers. Some delegates conceived that this omission left the issue 
open and unset-led; but far from this being true, as was argued by others, an 
affirmance of. liability for authorized acts impliedly concedes a rule of non- 
liability for uneuthorized acts. 

Partly to appease the objections which had been raised to the imposition 
of liability for acts of officials outside their authority but within the scope of 
their employment, the last paragraph was inserted, under which a case was 
contemplated in which the official's lack of authority was so manifest that 
the foreigner could not have regarded him as an agent of the state and could 
have avoided the damage he susiained. The paragraph, therefore, con- 
templates two cperative facts—the manifest ultra vires of the officer, and the 
power of the forzigner to have escaped injury.’ 

The original Basis 13 had undertaken to impose liability “‘if the officials 
purported to act within the scope of their official capacity.” Several dele- 
gations objectel to the term “purported,” because an officer might wrong-. 
fully assume powers not vested in him in his actual official capacity, and 
should, therefors, not bind the state; and, on the other hand, in certain cases, 
the state ougat to be liable for acts within the scope of the officer’s employ- 
ment, even if he did not purport to act in his official capacity. The Prepara- 
tory Committee probably intended to convey by the word “purport” the 
idea included ia the words ‘‘under cover of their official character” —the 
term finally adcpted in the convention. 

Several delegations had suggested the combination of Bases 2 (legislative) 
and 7 (executive) organs, and of 12 and 18 (officers, authorized and unau- 
thorized). The delegation of India advanced an ingenious suggestion for 
the combinatiom in one article of all agents of the state, including Basis 1 
(Article 5), as follows: 


A state .s liable for the damage suffered by a foreigner within its 
territory by the act or omission of any of its organs (executive, leg- 
islative, or judicial) in contravention of the state’s international 
obligations any provision of the municipal law to the contrary 
notwithstanding. 


The suggesticn was not acted upon, although numerous delegations were 
of the opinion that the foundation articles should be disposed of as quickly as 
possible, in order that progress might be made on the definition of what con- 
stituted the international obligations, breach of which created international 


` responsibility. To that objective, only a few articles, including 9 and 10, 


were devoted. 
Article 9 of the tentative convention read as follows: 
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International responsibility is incucrad by a-State if damage is sus- 
tained by a foreigner as a result of tke fact. 


(1) that a judicial decision, yhizh snot subject to appeal, is clearly 


incompatible with the international cbigations of the state; 

(2) that, in a manner incompztitle with the said obligations, the . 
foreigner has been hindered by the rclicial authorities in the exercise: 
of his right to pursue judicial remedizs or has encountered in the pro- 
ceedings unjustifiable obstacles cr idays implying a refusal to do 
justice. v 

The claim against the state must | e lodged not later than two years 
after the judicial decision has been gi*ea, unless it is proved that special . 
reasons exist which justify extension di this period. 


The first paragraph of this article is pra tically the second paragraph of 
original Basis of Discussion 5.19 In tke cr-winal Basis 27, dealing with the 
local remedy rule, “courts” were said to iaclude administrative tribunals. 
This parenthetical inclusion is not contained in Article 9, dealing with the 
courts, as now drafted, or is it referred to in Article 4. It may be assumed to 
be understood, however. : z 

The phrase “which is not subject to ap} eal” was objected to by the Swiss 

delegate on the allegetion that it decides the question as to when respon- . 
` sibility arises, a decision which, he contended, was intentionally left open by . 
the local remedy rule in Article 4. He claimed that the phrase in question , 
indicates that responsibility does not aris: intil after all local appeals have 
been exhausted, and he seemed to entetam. the belief that the court decision . 
in first instance if alleged to be contrary toaa international obligation entails 
international responsibility. 

His objection probably indicates that hs theory .as to the time of the 
conclusiveness of state action and initixticn of international responsibility is 
questionable, but in an effort to induce +. vithdrawal of the objection, the 
Belgian delegate ingeniously suggested that judicial action is a single action 
from beginning to end, and that it cannot } e said that the state has spoken . 
finally until all appeals have been exhaus-e 1; whereas, when a minor official 
acts in alleged contravention of a treaty or international law, an action which 
is then subject to review by a judicial tr bunal, two distinct organs of the. 
state are in question, and that it might oe said that the administrative or 
executive action of the official is state ect» 2 which might in certain circum- 

is “A state is responsible for damage suffered by £ foreigner as the result of the fact that: 

(1) He is refused access to the courts te deead his rights; , 

(2) A judicial decision which is final and wthout appeal is incompatible with the 
treaty obligations or other international cbliga—ions of the state; : 

(3) There has been unconscionable deley c she part of the courts; 

(4) The substance of a judicial decisim Ln: menifestly been prompted by ill-will 
toward foreigners as such or as subjects of a &ticular state.” (Basis 5.) <3 

‘tA state is responsible for damage suffered by 1 oreigner as the result of the courts fol- . 
lowing a procedure and rendering a judgment vitiat>d by faults so gross as to indicate that | 


they did not offer the guarantees indispensakle br the proper administration cf justice.” 
(Basis 6.) 
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stances entail international responsibility subject to its discharge by judi- 
cial correction. The explanation of the supposed distinction might rather 
indicate its esser.tial unsoundness, for it would infer that the action of a minor 
official is more conclusive on the state than the decision of a court, no matter 
how high, which is still subject to appeal. It is believed that the issue raised 
indicates the conclusion that, until the state has spoken finally, that is, until 
local relief has been exhausted, international responsibility cannot properly 
be created or invoked. It cannot be determined whether there is any inter- 
national responsibility until it is known what the final state action will be, a 
fact which cannot be known until available appeals and local opportunities 
for correction cf the error or wrongful act, if any, have been exhausted. 
Possibly a suggestion of Dr. Latifi, the Indian delegate, may be helpful: 
He suggested that, when breach of treaty or rule of international (not munic- 
ipal) law is alleged, international responsibility is inchoate, becoming com- 
plete or ripe only when the state has spoken finally, and if the breach is then 
uncorrected, th2 wrong dates back to the original injury. This is kut an- 
other way of seying that no formal claim can be made until the state has 
spoken finally, in ordinary cases, for the question whether there is an inter- 
national claim responsibility) depends on the nature of that decision—but 
the measure of damages might look back to the date of originalinjury. To 
such a legal proposition, there can be no objection. 

A question was raised with respect to the word “clearly” in the first 
paragraph before the word “incompatible.” The argument was made that, 
if a decision is incompatible with a treaty or international law, there is no 
necessity for inserting the word “clearly” or “manifestly” (manifestement). 
The delegate from Danzig, Dr. Crusen, from whose draft this word was 
taken, explained that it was inserted in order to prevent too frequent and ill- 
considered a resort to the Permanent Court of International Justice from 
decisions of national courts alleged to infringe international law. He ex- 
pressed his wilingness to accept any other word which would indicate this 
thought. Inasmuch, however, as it could not be known whether a decision 
was manifestly incompatible with an international obligation until this had 
been determined by an international tribunal, the thought was deemed diffi- 
cult to express in any language. The objection was finally abandoned on 
the ground thet the matter probably would not prove important. 

Paragraph (L) of the article deals with final judicial decisions incompatible 
with international obligations, a fact which may not necessarily involve a 
denial of justic2. The second paragraph, however, is designed to cover denial 
of justice. 

It was proposed by the Austrian delegation, supported by the Italian, 
British, United States, and other delegations, that the best term for the 
conception in question was ‘‘denial of justice.” -It was suggested in the sub- 
committee dealing with this question that it was impossible and indeed un- 
desirable to atsempt to define a term which fixes only a standard of conduct 
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and is subject to application to partietlac cases. The representatives of 
Rumania, Mexico, Salvador, and other Letin-American countries objected 
so vigorously to the term “‘denial of justies,” which they contended had been. 
misconstrued by many international iDbrnals, that it was decided to en- 
deavor to find a definition sufficiently krcac to cover the conception of denial . 


- of justice without using the term. Bess of Discussion Nos. 5 and 6 had 


included several examples of denial oi justice, namely, refusal of access to 
the courts, unconscionable delay, dezisors directed against foreigners as 
such, and a broad residuary clause (Basis Mo. 6) reading: 


A state is responsible for damage :ucered by a foreigner as the result 
of the courts following a procecure zm] rendering a judgment vitiated « 
by faults so gross as to indicate tas they did not offer the guarantees 
indispensable for the proper admiz_strtion of justice. 


. The United States had accepted this Basis, merely suggesting a change 
of the word “and” after “procedura” t1 “or.” Objections to this Basis, 
however, were so many that the sub-ccomittee voted to drop it and were 
then driven to the necessity of finding £ eabstitute. This appeared for a 
time almost impossible. Indeed, the nza-ect approach to agreement seemed 
to be centered upon a proposal of the Cemman delegate to the effect that 
state responsibility is incurred by a state Hrthe action of its judicial authori-. 
ties incompatible with the state’s interustioral obligations. This seemed to 
many, however, to be too broad a generzLzetion. The Italian delegate, Dr. 
Giannini, then suggested a way out by p-oposing a combination of a Polish 
proposal and a French proposal for paregrarh (2). The Polish proposal hed 


_ read that responsibility was incurred if -he foreigner was hindered by the 


courts in the exercise of his rights, which tLe Polish delegation intended to 
mean rights under local law. This the cefmed in parentheses as “denial of 
justice.” The addition of the words *.c = manner incompatible with the 
international obligations of the state” rvoald give this phrase a broader 
connotation, for which reason it was azeented by those states interested in 
having a broad definition of “denial of fst ce.” 

The second sentence reading ‘“‘or has eicountered in the proceedings un- 
justifiable obstacles or delays implying £ refusal to do justice” originally 
ended, in the French proposal, with the voris “implying a refusal to decide 
the case.” This was objected to as inad2quate, for the courts often did not 
refuse to decide cases, but were corrunt b.aœd, influenced by the executive, 
or in other ways were lacking in that im>ar—ality implicit in the proper ad- 
ministration of justice. Cases were citec zo nting out the inadequacy of the 
definition. On this protest the phrase var changed to read “implying a 
refusal to do justice,” which is considerzb.y brcader and may be deemed to 
cover difficulties in the procedure prior t> judgment which would justify an 
allegation of denial of justice. 

In its original form the words “delif2zaf= or” were inserted before the 
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word “unjustifable,” but it was thought by the drafting committee that 
“unjustifiable” was broad enough to cover the adjective “deliberate.” 

The German delegate had pointed out that justice may be denied by the 
executive or legislature in refusing open access to the courts or in influencing 
the courts, and that this was not covered by Article 9. It was suggested, 
however, that sich breaches of international obligations would be covered by 
the articles dea“ing with wrongful acts or omissions of the legislative or execu- 
tive authorities, so that in a sense all instances of denial of justice would not 
be covered by Article 9. 

In the Commission, the Urugrayan delegate contended that the term 
“exercise of the rights which belcng to the alien,” as the sub-committee’s 
draft originally read, was too broad and uncertain, although preferred by 
many of the deegates. He suggested the substitution of the words “ester en. 
dustice’’ (to pursue judicial remedies), an amendment which was atcepted by 
the Commission. It may be hoped that Article 9, however unsatisfactory, 
would, had a convention been adcpted, have been broad enough to warrant 
the belief that she term ‘denial of justice” had not been unduly limited, and 
that scope hac been given to the judicial development of the concept em- 
braced in the term. 

The third paragraph of Article 9, indicating that a claim must be lodged 
within two yeers of a final judicial decision of a national court, was originally 
a Danish amendment, limited to one year. It was argued in support that 
judicial decisions and their reasons spoke for themselves, that a country 
ought not to ke subject to claims because of such decisions for an indefinite 
period, and that if international claim is to be made, it should be made with- 
in a reasonable time. The delegations of the United States, Great Britain, 
and others okjected to the clause as new legislation and as limicing the . 
privilege of in.ernational recourse, which might often require a longer period 
for investigation to determine whather or not a claim should be made. This 
is especially true in connection with large groups of claims arising, for exam- 
ple, out of war or insurrection, in which it might be difficult to examine the 
facts in many cases within a short period. The amendment was, however, 
adopted by a majority of sixteen to fifteen, with a qualifying clause that 
special reasons, presumably to be passad upon by a tribunal, might justify an 
extension of tae period. The whole article was then adopted unanimously, 
but with two abstentions. 

Article 10 cf the tentative convention read as follows: 

As regards damage caused to a foreigner or his property by private 
persons, she state is only responsible where the damage’sustained by the 
foreigner results from the fact that the state has failed to take such 


measures as in the circumstances should normally have been taken to 
prevent, redress or inflict punishment for the acts causing the damage. 


This article, which hardly came before the drafting committee for revision, 
was adopted >n the afternoon of April 4, the 15th meeting of the Commission, 
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by a véry slight majority—twenty-one io seventeen. The article was an 
amendment of a text proposed by tre =eccnd sub-committee,” in substitu- 
tion of Bases 10, 17, 18.2 One migh zu pose that so well-established a 
legal proposition would receive unanim=ts support, for it merely enacts the 
due diligence rule which claims commi== 02$ have applied on innumeratle 
occasions. The article, however, met tw objections—one relevant, the 
other believed to be somewhat less so. TI first objection was that of the 
Mexican delegate, shared by others, tza the failure to inflict punishment 
does not increase the damage sufferec ky the foreigner as the result of a 
private tort. This was but the reiteraticr. cf a position already advanced in 
connection with other articles and, while no ed, was not put toa vote. The 
second objection, which, it is believed, Lad little relation to the subject- 
matter of the article, reiterated the wat-known view that the maximum: 
measure of an alien’s protection was thet -n_oyed by the national; that is to 
say, equality of diligence, and not ‘‘duz ’ dligence, is the correct criterion. 
It is believed that the objection was not 7 ‘jl founded, because ‘equality’ of 
treatment and “due diligence” are nct cmparable terms; but the “due dili- 
gence” article was availed of as a spring-oacd from which to launch an at- 
tack, in entire good faith, upon those rules +f international law which have 
measured the alien’s rights quite indexer d-ntly of any reference to what 
nationals might enjoy or suffer. 

The debate was limited because of th= tresure for time on the afternoon 


20 “ A state is responsible for damage caused by 2-pr-vate person to the person or property 
of a foreigner if it has failed to take such preverte œ punitive measures as in the circum- 
stances might properly be expected of it.” 

“Commentary of the sub-committee: 

“Tt was recognised that a state is in principle x>- i: ternationally responsible for damage 
caused by a private person to the person or preze~ty of a foreigner. In such a case the 
state can only become responsible through its ows. ac. 

“This is the case where the State has failed to zaze such preventive c or punitive measures 
as in the circumstances might properly be expec of it. 

“The text submitted to the Committee is the sult cf reciprocal concessions between 
different points of view. It has been intentional ltrafted in very wide terms so as to leave 
to international tribunals the full freedom of ju¢znent which they must have in order to 
take account of the varying circumstances of >ar--ciler cases.”’ l 

2 “A state is responsible for damage suffered kr £ foreigner as the result of failure on the 
part of the executive power to show such diligence-i tae protection of foreigners as, having 
regard to the circumstances and to the status of H= persons concerned, could be expected 
from a civilised state. The fact that a foreigner an-ested with a recognised public status 
imposes upon the state a special duty of vigilance.* “Basis 10.) 

“ A state is responsible for damage caused by a p> wat- individual to the person or property 
of a foreigner if it has failed to show in the procecii>a Cf such foreigner’s person or property 
such diligence as, having regard to the circumstar => aad to any special status possessed by 
him, could be expected from a civilised state.” (B-si: 17.) 

sh ‘A state is responsible for damage caused by a ¢>-eat individual to the person or property 
of a foreigner if it has failed to show such diligence ir. detecting and punishing the author of 
the damage as, having regard to the circumstances, > uH be expected from a civilised state. 3 
(Basis 18. ) 
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the article was zonsidered. Haste was possibly a mistake. After the intro- 
duction of the sub-committee’s draft, the opposition was led by Dr. C. C. 
Wu, the Ch:ness delegate, who addressed himself to the following alternative 
proposal of Ch.na: 

A state .s only responsible for damage caused by private persons to 
the person or property of foreigners if it hes manifestly failed to take 
such preventive or punitive measures as in the circumstances might 
reasonzbly be expected of it had the persons injured been its own 
nationals. 


It is hard to say what difference in legal result the adoption of this draft 
would have had, but the argument made in support of it probably prevented 
its adoption by the majority. That argument was, in effect, that a foreigner 
must take into account the administrative organization of a country to which 
he goes as much as he takes into account its climate, and that he cannot 
claim greater >rivileges or protection than nationals. Dr. Wu also added 
that such worcs as ‘‘normally,” “reasonably,” or ‘‘properly’’—all of which 
were suggested as alternatives in the sub-committee’s draft—were not a 
satisfactory test of the standard of protection to be accorded, because of 
their uncertairty, whereas the standard of “national treatment” seemed to 
the speaker a satisfactory test. The Chinese delegate failed to state that 
such terms as ‘due,’’ “reasonably,” “normally”—one of which was used in 
his own draft—inevitably took into account the conditions of time and cir- 
cumstance, and constituting standards merely, would necessarily be applied 
to particular facts, ordinarily after the exhaustion of local remedies, by 
diplomatic cortentions or by an international tribunal which would deter- 
mine whether the measures taken by the government were such as might 
normally, reasonably, or properly have been expected under the circum- 
stances. 

The Chinese delegate, it is believed, wasin the main correct in asserting as a 
principle that in first instance, the foreigner’s rights are governed by the 
local law, anc that, if the foreigner receives the same treatment as a na- 
tional, he or ais country would ordinarily have no legitimate ground for 
complaint. The flaw in the argument was that the proposition was made 
too absolute, for international law has probably established the rule that 
certain excepfional types of injury transgressing the requirements of civi- 
lized justize er administration would justify an international claim, even 
though natiorals might for lack of a remedy have to tolerate them. The 
principle that equality of treatment between nationals and aliens suffices to 
release a state from pecuniary liability for injuries to aliens is conditioned 
upon the asstmption that its administration of law and order satisfies the 
requirements >f civilized justice—and the possibility of proving the contrary 
would be exezptional only.?? Yet their insistence upon a categorical rule 


22 See Borchard, Diplomatic Protection of Citizens Abroad (1915), §44 and authorities 
there cited. 
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that equality of treatment with nationals was, presumably, the maximum 
that an alien could demand, moved s2v2nter n nations to vote against the due 
diligence rule as framed, and ultimately served to prevent that two-thirds 
vote without which a convention coulc nct be concluded. In the proposals 
submitted after the deadlock by the m‘narisy, as representing their views of 
what the convention should provide, is ie sated in the first article, defining 
international obligations, that “this provigon does not affect the question 
of the equality of treatment for foreigners and nationals in so far as the 
protection of their persons and that of ther property is concerned.” It is 
somewhat singular that the proposed.Convention of Paris, November, 1929, 
to govern the rights of foreigners, and th2 proposed Hague Convention on 
the international responsibility of states aring out of injuries to foreigners 
both broke down on the issue of equality—she former because, it is under- 
stood, it would not concede equality to foreigners in municipal law, the 
latter because equality under all circumstaaces was not deemed by the ma- 
jority sufficient. 

Finally, reference may be made to an am -ndment to the sub-committee’s 
draft, proposed by the Hungarian delegate edding to it at the end the phrase 
“provided local remedies have been exhaurted without redress.” Strictly 
speaking, this addition is necessary in orde> make the definition of interna~ 
tional responsibility for the acts of private Individuals complete and legally 
correct. It was pointed out, however, thet the local remedy rule contained 
in Article 4 applied to every article o? tie convention dealing with state 
action, and that it would also necessarily apaly to this article. In the belief 
that it was unnecessary to mention the loca remedy rule specifically in this 
article as distinguished from others, the am-ndment was voted down. 

As already observed, the minority of severteen, having on April 4 reached 
the conclusion that. the tentative convertion arrived at was unsatisfactory to 
them, laid before the majority certain zordtions upon their adherence to 
any convention. In the caucuses whish werc held by majority and minority, 
‘the United States took no part. The minarty suggested, without justifica- 
tion, it is believed, that only such Eases had been considered as imposed 
responsibility, and they therefore asked that Bases denying responsibility, 
such as Basis 22, dealing with damage Ly m~b violence, ete., and Basis 24, 


23 “ A state is, in principle, not responsible far camag caused to the person or property of a 
foreigner by persons taking part in an insurrestion cr -iot or by mob violence.” (Basis 22.) 

“Nevertheless, a state is responsible for damage caused to the person or property of a 
foreigner by persons taking part in an insurrecsioa or rot or by mob viclence if it failed to use 
such diligence as was due in the circumstances in pre~enting the damage and punishing its 
authors.” (Basis 22 (a).) 

“A state must accord to foreigners to whom -larca:-e has been caused by persons taking 
part in an insurrection or riot or by mob violenze the same indemnities as it accords to ita 
own nationals in similar circumstances.” (Basia 22 (2).) 

“A state is responsible for damage caused to foreigrrs by an insurrectionist party which 
has been successful and has become the governmens Ð the same degree as it is responsible 


rr} 
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dealing with self-lefense of the state as a ground for disclaiming responsi- 
bility,*4 should also be considered. This, the majority willingly conceded. 
The minority alsc proposed an article denying state liability for a “political” 
crime against a fcreign public official unless the state has neglected its duty 
of special vigilanze to prevent the crime or punish the guilty. Probably 
this article wouk not have given rise to difficulty. The minority also 
proposed an artic.e dealing with the nationality of claims, adopting the usual 
rule that the injured person must have been a national of the claiming state 
at the time-the injury arose aad at the time of presentation of the claim.?® 
Probably this ar-icle also would not have given rise to objection. 

Consideration of these artic.es by the full Commission became abortive, 
however, because of the modifications suggested by the minority in the arti- 
cles already tentatively agreed upon, particularly, as already observed, the 
suggested eliminstion of the paragraph imposing liability for the unauthorized 
acts of officials, the suppression of the due diligence rule, and the insistence 
upon absolute ecuality as the maximum of alien privilege. 

Among the subjects not considered by the conference were: 1. Liability 
for the wrongful acts or omissions of political subdivisions of a state or of 
political units whose foreign relations it conducts (Bases 16 anc 28); 2. 
Concessions or contracts and public debts (Bases 3, 8, 4, and 9); 3. Liability 
for the deprivation of liberty (Basis 11); 4. Liability for withdrawing a 
private right of course (Bases 15 and 20); 5. Damages resulting from insur- 
rections, riots, o1 other disturbances (Bases 21 and 22, with its subdivisions); 
6. The measure of damages (Bases 1¢ and 29); 7. Certain grounds for dis- 
claiming responsibility, such as self-defense (Basis 24), reprisals (Basis 25), 
and the Calvo Dlause (Basis 26); and 8. The national character of claims 
(Basis 28). Ths jurisdictional clause (Basis 30) was considered, but not 


for damage caused by acts of the governmen: de jure or its officials or troops.” (Basis 22 
(c).) 

“A state is resp~nsible for damage caused to the person or property of a foreigner by 
persons taking pars in a riot or by mob violence if the movement was directed against 
foreigners as such, or against persons of a particular nationality, unless the government 
proves that there was no negligence on its part or on the part of its officials.” (Basis 22 (d).) 

4 “A state is not responsible for Camage caused to a foreigner if it proves that its act was 
occasioned by the immediate necessity of self-deferse against a danger with which the 
foreigner threatened the state or otaer persons. 

“Should the cirexmstances not fully justify the acts'which caused the damage, the state 
may be responsible to an extent to be determined.” (Basis 24.) 

25 ‘The internatonal responsibilisy of a state, for a political crime committed against the 
person of a foreigrer that assumes a public character, is not involved unless the state has 
neglected its duty əf special vigilance in regard to the appropriate measures with a view to 
preventing the crine or with a view to the pursuit, arrest and trial of the guilty person.” 

25 “A state cannet claim pecuniary indemnity, by reason of damages suffered by a private 
person on the terri-ory of a foreign state, unless the injured person was, at the moment when 
the damages were zaused, and remained up to the decision to intervene, a national of the 
claimant state.” : 
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voted upon, because the general draztin.; committee of the conference had 
proposed a uniform article for the ;zdical settlement of differences which 
was to be incorporated in all of tke conventions concluded. 

It should be added that many cf tze proposals advanced by the different 
delegations and which, it is hoped, m= be printed in the final report of the 
conference, constitute contributions =Lose ultimate effect on international 

‘law may be considerable. In this conre -tion, mention may be made of the 
proposals of the British Government dea ing with the nationality of claims, 
and of the proposals of other goverrmen:s dealing with other topics of the 
proposed convention. The official Gacumerts thus placed before the con- 
ference by the participating governrert:, together with the official replies 
printed by the League of Nations, corstitate source material.of considerable 

. value, which, as occasion permits, is l-e yto be drawn upon by international 
tribunals. In spite of the fact, thercore, that no convention was arrived at 
—and the conclusion seems inescapatte that the subject of international re- 
sponsibility of states for injuries to £_iens is not ripe for codification—the 
amount of thought which was concentatel upon the subject, and which has 
resulted in so many official and scientific =xpressions of opinion, is likely to 
exert considerable influence upon the fur-sher development of international 
law. 


AN 


DELIMITATION OF THE TERRITORIAL SEA 


THE METEOD OF DELIMITATION PROPOSED BY THE DELEGATION OF 
THE UNITED STATES AT THE HAGUE CONFERENCE FOR 
THE CODIFICATION OF INTERNATIONAL LAW 


By 8. Wurrremore Boaes 
Geographer, Department of State 


Since the legal rights of the coastal state and of foreign states within the 

territorial sea! differ greatly from the rights of all states on the high sea, it 
should be mace possible for a navigator, or a fisherman, or the ccastal state, 
to determine with certainty whether or not a vessel is in territorial waters or 
on the high sea. It will be practically impossible to negotiate a general con- 
vention embcdying fundamental international law relating to territorial 
waters until the geographical problem of delimiting the zone of territorial 
waters is solved. The complexity and importance of the geographical prob- 
lem are evident in the fact that, of the 28 “bases of discussion” which were 
formulated br the preparatory committee, for the consideration of the Com- 
mission on Territorial Waters at the Conference for the Codification of In- 
ternational Law recently held at The Hague, one-half related to the delimita- 
tion of territorial waters, while the other half related to lega} rights and 
obligations. 
_ The proposal of the delegation of the United States of America which was 
submitted at the Conference at the session of March 27, 1930, represented an 
attempt to view all of the problems of delimitation as a whole, and to set 
forth a body of rules both simple in application and definite in result. This 
is believed to be the first attempt to draft a comprehensive and svstematic 
body of rules for the purpose, and it was suggested that they be studied ob- 
jectively, so far as practicable, on the charts and maps of the coasts in which 
the participating countries were especially interested. 

The American proposal was based on the assumption that, since we cannot 
choose our coasts but must take them as we find them, so the limit of the 
territorial sea, once the breadta of the belt is agreed upon, must be a line 
which is der.ved directly from the coast-line, in an automatic manner except 
where allowance must be made for existing agreements and situations. 

In order to delimit the territorial sea it is necessary to have agreement re- 


1 At the Cenference for the Codification of International Law, which was held at The 
Hague, Marca 13-April 12, 1930, the Second Commission (that on Territorial Waters) 
chose the term “territorial sea” in preference to the more commonly used term ‘‘territorial 
waters.” 
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garding the breadth of territorial wate-s, tze landward base-line from which 

it is measured, and the method of dreving the seaward boundary line. 
With reference to the question of th=b-e=dth of the territorial sea, and the 

base-line, the American position is tat territorial waters extend to three N 


marine or nautical miles? measured fror Ew-water mark ° along the coast. ` 


Norway, Sweden, Finland, and Icelar4 im four miles; several countries, 
principally in the Mediterranean, clairr sx miles. It was pointed out at the 
conference that four-fifths of the shipp.nz -f the world is conducted by na- 
tions which regard three nautical miles as tae width of the territorial waters. 
In the interests of clarity and brevity -hə three-mile rule will be assumed. 

The problems involved in the methe1 -f delimiting territorial waters are 
almost entirely independent of the breact= of territorial waters—whether 
three miles, four miles, six miles, or any <the-width. In front of straight and 
‘simple convex coast-lines there is gen="al =greement as to the method of 
drawing the boundary line between tke E#zh sea and the territorial sea. 
‘Complications arise, however, when t=1=2 are bays, islands, archipelagos, 
straits, and roadsteads to be taken intc scnsideration. Difficulties i increase 
-when there are straits between islands, ındzslands within straits. ; 

In the delimitation of territorial watezs zd groups of interests need to be 
taken into consideration: (1) navigatioxz; 2rd (2) fishing. The interests of 
navigation require a minimum of interfe-eace on the part of a coastal state, 
and the maximum of simplicity in the prixcoles and rules for the delimita- 
tion of territorial waters. Interest in tsb‘ns rights is restricted to certain 
coasts and is of two sorts: (1) the inter=st-cc the coastal state in territorial 
waters as the zone in which its nationals hev= an exclusive right to fish; and 
(2) the interest of all countries whos2 “sk=smen visit the fishing banks to 
protect small fry and thus insure good fish_ns in the future. 

Because it is an accepted rule of intersfcaal law that only the nationals 
of the coastal state may fish in its territa-i:] waters, there is a tendency, on © 
the part of states whose coastal waters are good for fishing purposes, to 
delimit their own territorial waters in swt £ way as to acquire the largest 
possible area of territorial sea. In the preat unsettled state of things a 
country sometimes attempts to apply fhe ules for delimiting territorial 

2 The nautical mile was defined by the Technics] +uccommittee (appointed by the Com- 
mission on Territorial Waters) as the equivalent -7 cis minute of latitude at the particular 
latitude concerned—varying about 19 metere b=wee the equator and the poles. The 
American delegation recommended the adoption £ 78.2 meters as the invariable length of 
the nautical mile—the definition adopted by the “-.terr=tional Hydrographic Conference at 
Monaco, in April, 1929, and already accepted oy =t 2st half a dozen countries. 

3 The Technical Subcommittee of the Commissim sn Territorial Waters defined the base- 
line as follows: 

Subject to the provisions regarding bays and i®~ne-s8_the breadth of the territorial sea is 
measured from the line of low-water mark along the «mire coast. 

For the purposes of this Convention, the line o7 .o-7—rater mark is that indicatedon the 
charts officially used by the Coastal State, provider. t1e_atter line does not appreciably de- 
part from the line of mean low-water spring tides. 
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waters on its own coasts in a manner which it finds objectionable when 
applied by anotker country for the purpose of excluding foreign fisher- 
men. 

Any general coavention relating tc the territorial sea will necessarily take 
into- account existing treaty and other arrangements, and existing situations 
in “historic waters.” These arrangements and situations are believed to 
affect only the landward base-line from which territorial waters are de- 
limited. There eppear to be no agreements or understandings which affect 
the manner or meshod of drawing the boundary line between the high sea and 
the territorial sea. 

If the territoris] sea is to be delimited in a manner to occasion the least 
possible interference with navigaticn, it will be necessary to assume the 
viewpoint of one who is on the sea and who wishes to know where territorial 
waters begin. The viewpoint of a man on land who wishes to know where 
territorial waters end is of no more than theoretical importance except as it 
may. be said to coincide with the fishermen’s interest in those limited areas in 
which fishing is profitable. The difficulties hitherto encountered in delimit- 
ing portions of the territorial sea have zrisen, however, largely from the fact 
that the problem has generally been considered from the viewpoint of a man 
on the land rathe: than the viewpoint of the navigator. This is particularly 
true with referenze to bays, the discussion of which will be found in a later 
section. 


THE GENERAL RULE FOR DELIMITATION 


The literature on territorial waters frequently states that the three-mile 
belt is to be measured “following the sinuosities of the coast.” But it is not 
clear how the sinuosities of the coast are to be followed. 

Three different methods of drawing the line of the exterior limit of zerri- 
torial waters have at different times been proposed: 

(1) A line parallel to the general trend of the coast, following the sin- 
uosities thereof; 

(2) A series of straight lines, parallel to straight lines drawn from point to 
point along the coast and from island to island; and 

(3) A line all points of which are precisely three miles (or any other dis- 
tance) from the nearest point on the coast. 

The first method (see Fig. 1-a),4 that of a line following the sinuosities of 
the coast and drewn parallel to the general trend of the coast, is occasionally 
suggested in the literature. It is utterly impracticable, however, and was 
not proposed at she Hague Conference. 

The second method is really a combination of two methods. The distinc- 
tive feature is taat on concave coasts it follows a series of straight lines 
arbitrarily drawn. Several of the countries which signed the North Seas 
Fisheries Convention of 1882 interpret the ten-mile bay provision of that 


4 These figures will be found on pages 546-547, infra. 
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convention as entitling them to draw lines up to ten nautical miles in length 
in a_most any indentation of the coast, however shallow it may be and how- 
ever much it may exceed ten miles in breadth between the headlands. Thus 
there may be a series of ten-mile lines {within a single wide bay with smoothly 
curved shores, drawn between points arkitrarily chosen. But along convex 
coasts straight lines are impracticable end here the second method coincides 
with that which is next explained. ‘See Figure 1-b, which is an actual case, 
copied from an unpublished foreign shart.) 

But it does not seem altogether reasonable to use one method where the 
land penetrates into the sea, and anotaer method where the sea penetrates 
into the land. Practically it presents scnsiderable difficulties, because con- 
vexities and concavities of the coast are cf all degrees and sizes, and grade off 
insensibly into one another. Since taz straight lines must be drawn arbi- 
trar-ly, it imposes upon the coastal staze the burden of deciding where they 
shall be drawn, and the navigator caunct know where territorial waters begin 
unless the coastal state publishes the lns on charts. 

The third method (see Fig. 1-c) is intended to meet the actual requirements 
of the navigator. It isa line every roiat of which is precisely three nautical 
miles from the nearest point on the cous. 

This general principle, in the language of the American amendment pre- 
sented at the Hague Conference, reads as follows: 


Except as otherwise proviced ir ihis Convention, the seaward lmit 
of the territorial waters is the envelope of all arcs of circles having a 
radius of three nautical miles drawa from all points on the coast (at 
whatever line of sea level is adopted in the charts of the coastal State), 
or from the seaward limit of those irterior waters which are contiguous 
with the territorial waters. 


One and only one such line may be draun in front of any coast. 

The practicability of the third method is shown as follows. Finding his 
position at sea, and locating it on his chart, the navigator describes a circle 
of three-mile radius; if it cuts land or net:onal waters * he knows that he isin _ 
territorial waters; if it barely touches and (or national waters) he knows 
that he is exactly on the boundary line between the territorial sea and the 
high sea; if it does not touch at all he knows that he is on the high sea. 
(See Fig. 2 for illustration of all three positions.) Because only one such 
line can be drawn no line needs żo be drawn at all on the chart. 

If the line is drawn, however, it will imvariably be found to be the envelope 
of the ares of circles of three-mile radius Jrawn from all points on the coast- 
line and from the exterior limit of natibaal waters. Although it takes due 
account of every point on even tke met complex coast, it should be noted 


5 “National waters” are also called “inland waers” and “interior waters?’ These latter 
terms, although commonly employed, are somewaat inapt when applied to the waters of a 
bay or estuary which is contiguous with the tecr-torial sea. 
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that the envelope of the arcs of circles constitutes a relatively simple line in 
all cases.® ; 

The three metkods coincide in results obtained in front of perfectly straight 
coast-lines. 

All three systems are geometrical in character. In fact any system for 
delimiting territo-ial waters must be derived geometrically from the coast-line. 
No non-geometrical line limiting territorial waters is conceivable, except a 
line which bears no relation whatever to the coast, and such a line would be 
inconceivable as a practical solution of the problem. 

In order to present a complete picture of the problems involved in delimit- 
ing territorial waters it must be observed that although, by the principle of 
drawing the envzlope of the arcs of circles, there is one and only one such line 
which can be drewn in front of any coast, it does not follow that there is only 
one coast-line from which any line representing the limit of territorial waters 
can be drawn. TIn fact any boundary line between the territorial sea and the 
high sea which is derived by the “envelope” method may be derivec from 
any one of a number of coast-lines of almost infinite variety and character. 
Figure 3 is designed to illustrate this fact. If the critical points (A, B, C, 
etc., on the diagram) from which the “envelope” ares are drawn should coin- 
cide, on any two coasts, in their relative distance and direction from one 
another, the “envelopes” would be identical, and one could be superposed 
upon the other An appreciation of this fact is essential to a thorough un- 
derstanding of the problems of delimiting the territorial sea. 

Since coast-lines are of infinite variety, any single rule, no matter how 
simple, must operate to produce some stretches of territorial sea boundary 
which will be found unsatisfactory to navigators, to fishermen, or to both. 
In attempting to avoid or eliminate such undesirable features there are but 
two alternatives: 

(1) A seriəs of rules or principles, each of which is adapted to a particular 
type of coast; 

(2) A single rule, such as the envelope of the ares of circles, with provision 
for the eliminetion of occasional impracticeble results. 

The first mathod appears to have been in the back of the minds of the 
majority of those who have hitherto made studies regarding the delimitation 
of the territorialsea. This accounts for the proposal to draw straight lines in 
front of concave coasts, while drawing ares of circles in front of convex coasts. 
It accounts alzo for the efforts whick were made by the preparatory commit- 
tee for the Hegue Conference, and at the Conference, to provide still differ- 
ent methods for the delimitation of the territorial sea around the islands of an 


6 In Figure 1-c, note that although the ares of circles of three-mile radius are drawn from 
all points on zhe coast, a small number of the ares drawn from the outermost points on the 
coast extend ous beyond all the others, and the outer portions of these constitute the “en- 
velope.” In thə diagram these are the arcs which are swung from points A to L inclusive. 
The ares descriked from all the intermediate points, for example from M, nowhere touch the 
“envelope.” 
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Fig. 1. Suggested methods of delimiting the territorial sea. 

(a) Lines following the sinuosities of the coast, drawn parallel 
a the general trend of the coast. A vague and impracticable 
idea. 

(b) Straight lines parallel to straight lines, drawn between 
selected points on a conceve coast (with the arcs of circles else- 
where). This illustration is copied from an unpublished foreign 


(c) The American proposal: a line every point of which is 
exactly three nautical miles from the nearest point on the coast, 
described aa the envelope of the ares of circles of three-mile 
radius drawn from all pcints on the coast. 





Fie. 2. The navigator’s method of ascertaining whether he is 
in territorial waters or on the high sea, if the limit is defined as 
the “envelope of the arcs of circles of three-mile radius.” It is 
evident that the limit of the territorial sea need not be indicated 
on the chart. 
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Fra. = Two dissimilar coasts the limits of whose territorial 
wrters =re identical in form, The points from which the en- 
vecpee«f the arcs of circles are developed (A, B, C, eto.) have 
excctly the same relative positions on the two coasts. 


(b) 





Esa. 4 Proposals for minimum ‘“‘bays.” 

(t) Tis Anerican proposal. 

G} Tix French proposal. 

Ta22 prosal may be said to have been, in each instance, that 
when the >ay is larger than the minimum a straight line shall 
be @awr detween headlands, or where the bay first narrows to 
ten miles 2 width, and that the three-mile limit will be measured 
out -—rm -2e straight line. With both proposals, where the bay.. 
hes ‘ess 1demtation, the territorial sea limit will follow the 
“en~dops of the arcs of circles” drawn from all points on the 
coas insis tae bay. 
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Pra. 5. The American proposal regarding bays and estuaries. 
(a) Since the area between the envelopes of the arcs of circles 
and the straight headland-to-heacland line (shaded in the 
diagram) exceeds the area of the semi-circle (marked “m”, the 
waters of the bay are interior or national waters, anc the 
straight line becomes the landward boundary of the territorial 
sea. 

(b) Since the area between the envelopes of the arcs of circles 
and the straight headland-to-headland line (shaded) is less than 


’ the area of the semi-circle (marked ‘ m’’), the waters of the bay 


are not interior waters, and the teritorial sea is delimited by 
means of the envelope of the arcs of circles of three-mile radius 
drawn from all points on the cozst. 
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Fie. 6, Tke American propcsal for the elimination of objec- 
fonable pockets of the high sea. 

The envelope of the arcs of circles of three-mile radius is first 
crawn from all coasts, both mainland and ‘slands. Where 
there is a pronourced pocket of high sea whick may be wholly 
enclosed by drawing a single straight line not more than four 
miles long, such a line is drawn where the entrance first narrows 
t four miles. If the area between the straight line and the 

‘ envelope” (the three shaded areas in the diagram) exceeds the 
area of a semi-circle drawn on the four-mile line (as in the upper 
and lower shaded areas), the pocket of high sea may be assimi- 
lated to tha territorial sea. If che area is less than that of the 
a2mi-circle (ag in the middle shaded area) the rocket remains a 
portion of she high sea. 
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archipelago. It involves, however, ~a: jefinition of such terms as “kay” 
and “group of islands,” and the clascifeation of coast-lines into discrete 
types. This is exceedingly difficulk F not impossible, and almost futile 
when it is remembered that coast-limai =f very dissimilar types may have 
territorial sea boundaries which sre +rk-egly similar if not-identical. 

The alternative method is the result =f =tudying all aspects of the problem 
with relation to each other, keeping im micd particularly the point of view of 
the man on the sea, especially the narizator. This method is to derive the 
limit of territorial waters from all poi-ts «£ the coast-line by a single, simple 
geometrical procedure, and then to emizate any impracticable portions of 
the line by an equally simple and im_sertal geometrical principle. 
` Tt will be found that nearly all cf (oese=mpracticable results really belong 
to a single type, namely, small poct» s of the high sea which are almost 
wholly surrounded by territorial watzre The occurrence of such pockets of 
high sea in bays has been the occasic- »f—nuch difficulty and serious study. 
The similarity of the-problems created >r zhe occurrence of such pockets of 
high sea in the vicinity of islands appr. not to have been noted. 

It has been remarked that there is qnise-general agreement on the principle 
of the “envelopes of the arcs of circ'es” in delimiting territorial waters in- 
front of convex coasts, and that diffia_te: arise only with respect to concave 
and highly complicated coast-lines. These difficulties relate chiefly to the 
interior or landward base-lines from whizk the envelopes of the arcs of circles 
should be drawn. 

Assuming the “envelope” method ss the general rule of delimiting the 
territorial sea, two questions arise, both o ` which relate to the base-line from 
which the three-mile belt is to be mexsuced on certain types of coasts: 

(1) What is to be regarded as “lard” raving a coast-line from which to 
measure at low-water mark, in the cae of rocks and shoals awash only at low 
tide and therefore not constituting bz cde islands? 

(2) What are the boundaries between national or inland waters and the 
territorial sea, which are to be follows! n lieu of the coast-line in frort of 
pronounced indentations of the coas: eua as bays and estuaries? 

The first question is one of definizioan cn zr. The answer does not affect the 
method of delimiting territorial waters. Ic matters not whether an “island” 
is defined as being capable or incapa—e€ o` -1se, or as exposed at all stages of 
the tide or only at low tide. Any ete} efinition simply determines what 
“land” is to be disregarded altcge(a:r in the delimitation of territorial 
waters. Discussion of this question is omitted from the present study. 

The second question involves, in a g2us+, both definition and delimitation. 
It is discussed below under the head.z¢ ‘ Bays and Estuaries.” 


BAYS ANT S37 7ARIES 


There is no other aspect of the peoklem of delimiting territorial waters 
which has occasioned as much difficulsy ¿s ihe determination of the particular 
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indentations of the coast—whether called bays, gulfs, estuaries, or anything 
else—whose waters constitute national or interior waters rather than ter- 
ritorial waters. The North Atlantiz Fisheries Arbitration Tribunel, for 
example,.decided that 


In case cf bays, the three marine miles are to be measured from a 
straight line drawn across the body of water at the place where it ceases 
to have the configuration and characteristics of a bay.” 


There is as yet, however, no established rule by which to determine what 
bodies of water “have the configuration and characteristics of a bay.” It 
is admitted thet when an indentation of the coast is regarded as a bona 
fide bay, it cesses to have the configuration of a bay at its outer head- 
lands. 

Assuming that an indentation of the coast constitutes a true bay, there is a 
question as to its size. In the case o7 a large gulf the boundary of territorial 
waters is measured from the sinucsities of tne coast. The waters of a small 
bay, which doas not exceed six nautical miles in width, are automatically 
enclosed by the three-mile rule. A ten-mile width has been frequently 
accepted, however. The reasons for the ten-mile rule have been well stated 
by Judge John Bassett Moore: ® 


Since you observe [he wrote to Mr. Barclay], that there does not 
appear tc be any convincing reason to prefer the ten-mile line in such a 
case to that of double three miles, I may say that there have been sup- 
posed to 2xist reasons both of convenience and of safety. The ten-mile 
line has keen adopted in the cases referred to, as I understand them, asa 
practical rule. The transgression of an encroachment upon territorial 
waters by fishing vessels is generally a grave offence, involving in many 
instances. the forfeiture of the offending vessel and it is obvious that the 
narrower the space in which is is permissible to fish the more likely the 
offence is to be committed. In order therefore that fishing may be both 
practicable and safe and not constantly attended with the risk of violat- 
ing terrisorial waters, it has been thought to be expedient not to allow it 
where tke extent of free waters, between the three-mile line drawn on 
each sida of the bay, is less taan four miles. This is the reason of the 
ten-mile line. Its intention is not to hamper or restrict the right to fish, 
but to render its exercise practicable and safe. When fishermen fall in 
with a shoal of fish, the impulse to follow it is so strong as to make the 
possibilty of transgression very serious within narrow limits of free 
water. Hence it has been deemed wiser to exclude them from spaces 
less than four miles each way from the forbidden lines. In spaces less 
than tkis, operations are not only hazardous, but so circumscribed as 
to rend2r them of little practical value. 


The report of the Commission on Territorial Waters, at the recent Hague 
Conference, contains the following statement regarding the ten-mile rule: 


7 I Proceed-ngs, p. 97. 
8 In a letter quoted in 13 (1894-95) Annuaire de l Institut de Droit Int., p. 146: quoted in 
Jessup, The Law of Territorial Waters and Maritime Jurisdiction, p. 356. 
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“Most Delegations agreed to a width >É =n miles, provided a system were 
simultaneously adopted under which sHzI- ndentations would not be treated 
as bays”’ (p. 12). 

Several attempts were made to defire ti = characteristic configuration of a 
bay whose waters should be regarded ¿s =ational or interior waters. .The 
German delegation, for example, propce+! measuring the maximum depth 
of a bay in proportion to its breadth =r headland to headland. The 
British delegation proposed taking int3 seeount the ratio between average 
depth and breadth by measuring the aʻæ- Subsequently the British and 
German delegations withheld their amercd=2nts and voted for the American 
proposal. 

The American proposal avoids the defnt+on of such words as “bay” and 

“estuary” in a geographical sense. IT =mply undertakes to determine 
when an indentation of the coast is su-_e.-atly great to regard the waters 
within the indentation as national watezs ~vhich are to be separated from 
territorial waters by a straight line drawn ¢: ross the entrance. 
- The border-line case between an cper =y whose waters are territorial 
waters, and a closed bay whose waters ate national or interior waters, is 
assumed to be a semi-circle whose diemeta does not exceed ten miles (see 
Fig. 4). Because of the frequent irregu'sr—— of bays, instead of reckoning 
the simple or the average depth in preporti— to the width of the entrance, 
it is proposed to take the general shape iat account. 

Since bays frequently have minor indenta>«:ns which should be ignored for 
practical purposes, and since in the case cf =tuaries it would be difficult to 
determine how far up the river to go in me.suring the area, the American 
proposal is to use a method inside the inderta= ons which is exactly similar to 
the drawing of the ares of circles from all ro os along the coast (see Fig. 5). 
It is drawn, however, not with a radius of 511 miles but with a radius which 
is proportionate to the width of the enirexc=. A comparison is then made 
between the area enclosed by the env2lcj~e -f the arcs of circles and the 
straight line across the entrance (the shad>1 =æas in the diagrams), and the 
area of a semi-circle whose diameter is prcpo-sonate to the width of the en- 
trance. When the area of the special ‘‘env2la:e” inside the bay exceeds the 
area of the semi-circle, the waters inside thas; -.ight line are national waters, 
and the three-mile limit is measured from th straight line. Otherwise the 
limit is measured from all points on the ecess 

In addition to the distinct advantage cf -ng equally applicable to es- 
tuaries and bays, this expedient has the furcker :dvantage of both exaggerat- 
ing and simplifying the characteristic share -+7 the bay or estuary. It is 
much easier to take into consideration the aze snclosed within the envelope 
of the arcs of circles than it would be to tak2 aunt of the area of the entire 
bay or estuary following all the sinuosities cf Fe coast. 

The American proposal with reference to bay and estuaries was submitted 
to the Hague Conference in the following language: 
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Subject to the provisions of Article . . . with reference to bays and 
other bodies of water which have been uncer the jurisdiction of the 
Coastal State, in the case of a bay or estuary the coasts of which belong 
to-a single State, or to two or more States which have agreed upon a 
division of the waters thereof, the determiration of the status of the 
waters of the bay or estuary, as interior waters or high sea, shall be 
made in tha following manner: 

(1) On a chart or map a straight line not to exceed ten nautical miles 
in length siall be drawn across the bay or estuary as follows: The line 
shall be drawn between two headlands or pronounced convexities of the 
coast whica embrace the pronounced indentation or concavity ecmpris- 
ing the ba; or estuary if the distance between the two headlands does 
not exceed. ten nautical miles; otherwise the line shall be drawn through 
the point rearest to the entrance at which the width does not exczed ten 
nautical miles; 

(2) The envelope of all ares of circles having a radius equel to one- 
fourth the length of the straight line across the bay or estuary shall then 
be drawn -rom all points on the coast of the mainland (at whatever line 
of sea level is adopted on the charts of the ecastal State) but such ares of 
circles shall not be drawn around islands in connection with the process 
which is rext described; 

(3) If the area enclosed within the straight line and the envelope of 
the arcs of circles exceeds the area of a semi-circle whose diameter is 
equal to one-half the length of the straight line across the bay or estu- 
ary, the waters of the bay or estuary inside of the straight line shall be 
regarded, for the purposes of this convention, as interior waters; other- 
wise they shall not be so regarded. 

When «he determination of the status cf the waters of a bay or estuary 
has been made in the manner described above, the delimitation of the 
territorial waters shall be made as follows: $1) if the waters of the bay or 
estuary sre found to be interior waters the straight line across the en- 
trance or across the bay or estuary shall be regarded as the koundary 
between interior waters and territorial watars, and the three-mile belt of 
territoriel waters shall be measured outward from that line in the same 
manner as if it were a portion of the coast; (2) otherwise the belt of terri- 
torial waters shall be measured outward from all points on the coast line; 
(3) in ether case ares of circles of three-mile radius shall be drawn 
around zhe coasts of islands {if there be any) in accordance with pro- 
Men for delimiting territorial waters around islands as prescribed in 

rticle 


The reason for using a radius which is a given fractional part of the 
breadth of the bay between headlands, or where it first narrows to ten miles, 
is that it takes full account of the shape of both small and relatively large 
bays. 

It may be found that a radius equal to one-fourth the length of the straight 
line across tae bay may prove to be too large a fractional part, in that it may 
generalize the shape of the bay too much anc not take sufficient account of 
minor indertations. It might b2 modified, for example, by using a radius 
equal to on2-fifth of the length of the straight line in describing the arcs of 
circles with-n the bay, and then comparing the area within the envelope of 
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the ares with a semi-circle whose diameter is equal to three-fifths of the length 
of the straight line across the bay. It vI te necessary to try out the method 
on many bays, of different types, in whic. different countries are interested, 
before the acceptability of the American proposal with reference to bays and 
estuaries, and the desirability of modifyi:g it, will be known. 

The reason for ignoring islands in the >rocess suggested in the American 
amendment is that it is impossible to taka account of islands in or near the 
mouth of a bay and at the same time constler the real shape of the bay itself. 
Islands of all sizes and shapes are found in and near bays and it is believed tc 
be impracticable to treat some of them es if they were mainland when some 
islands, because of their small size and position, would necessarily be ignored. 
The existence of islands in bays is taken -moc acsount quite independently in 
the American proposal for the elimination 37 anomalous pockets of high sea. 


ASSIMILATION OF OBJECTIONABLI POCKETS OF HIGH SEA 


If the general rule of describing the eres of circles is generally accepted, 


and if an impartial rule is adopted for the Cassification of bays and estuaries 
as interior waters or high sea, it might seex that there would be no actual 
need of further elaboration of the methcd cf delimiting territorial waters. 
Nevertheless, it will be found that wker «he ares of circles of three-mile 
radius have been drawn from all points <n the coast-line of both mainland 
and islands, and when it has been determin:-c what indentations of the coast 
have the configuration of closed bays w= wasers are interior or national 
waters, there will remain small pockets 9: zhe high sea deeply indenting 
territorial waters. These pockets appeer only where there are islands. 
They may be occasioned by the presence. »f one or more islands near the 
mainland, or of any number of islands at an distance from the mainland. 
Because the coast-line, and the groupings o° -slands, are of infinite variety, 
there is no conceivable general rule for deliniing territorial waters which will 
not result in these anomalies on the chart mkaa the three-mile limit is drawn. 
It was rather generally admitted, howeve-, that these anomalous pockets 
of high sea should be eliminated in some sinple fashion. From the view- 
points of both the navigator and the fisherman simplification is desirable. 
The reasons for assimilating pockets are Sinilar to the reasons for enclosing 
deep bays and other indentations in the marland, namely, that they con- 
stitute no useful portion of the high sea froza the viewpoint of navigation, 
and that they do not provide sufficient sraze in which the nationals of a 
foreign State may fish without encroaching upon territorial waters. The 
American proposal is to permit the assimilaticn of these pockets to the status 
of territorial waters (not interior waters) wher a single straight line not to 
exceed four miles in length would enclose a p cket larger in area than a cer- 
tain minimum (see Fig. 6). 
The text of the American proposal submited at the Hague Conference 
reads as follows: 


\— 
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(1) Wheze the delimitation of territorial waters would result in leav- 
ing a small area of high sea totally surrounded by territorial waters of 
one or moze States, the area is assimilated to the territorial waters 
of such Stete or States. 

(2) Where the delimitation of territorial waters, as prescrioed in the 
foregoing erticles, results in a pronounced concavity such that a single 
straight line, not more than four nautical miles in length, drawn from 
the envelove of the arcs of circles on one side to the envelope of the ares 
of circles on the other side entirely closes an indentation, the coastal 
State may regard the body of water enclosed within the envelope of the 
ares of circles and said straigks line as an extension of its territorial 
waters if she area exceeds the area of a semi-circle whose diameter is 
equal to the length of the straight line; if the coastal State chooses to 
assimilate these waters it shall notify the nations which may be in- 
terested taerein. 


THE AMERICAN PROPISAL VIEWED AS A WHOLE 


The system of delimiting territorial waters, as proposed by the American 
delegation at The Hague, should be regarded as a whole. Essentially it 
provides for three steps: 

(1) Describing the envelopes of the ares of circles of three nautical mile 
radius along all coasts, including islands; 

(2) Determining whether the waters of bays and estuaries are national 
waters or not, and thus ascertaining whether the three-mile limit is to be 
measured from the sinuosities of the coast or from a straight line enclosing 
interior waters; 

. (3) Eliminating undesirable and anomalous pockets of high sea ozcasioned 
by the preseace of islands. l 

This system is an attempt to apply to all coasts of whatever character, in a 
scientific and impartial manner, the method of drawing the envelopes of the 
ares of circles—the method which is used by nearly all countries on convex 
coasts, and by many countries o2 concave coasts as well. By providing a 
simple and impartial method of d=termining the status of waters oi bays and 
estuaries it proposes to solve this hitherto baffling problem. The provision 
for the assimilation of pockets completes the system of delimiting territorial 
waters by methods derived direct!y from the configuration of the coasts, and 
reduces to zhe very minimum th: anomalies which are inevitable under any 
conceivable system. 

It should be remembered that a very small fraction of the territorial waters 
of the world have been delimited on charts according to any scheme what- 
ever. The question of the method of delimitation is therefore of primary im- 
portance, whether for the use of the coastal state in preparing charts showing 
the limits of the territorial waters, or for the use of navigators and fishermen 
in the abssnce of published charts showing such limits. The amendments 
submitted by the American delegation embodied an attempt to supply a 
method of universal applicabilisy. 
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In order to ascertain the workabilitz >z fhe proposed system, the delegates 
of various countries brought to the A~evi:an delegation the charts of their 
own żoasts, showing unpublished line: ryresenting the limits of the terri- 
torial sea as they have been defining thex, and asking that the results by the 
American method be worked out for ceta verison. In most cases the Ameri- 
can method would deprive the coastal stat of very small portions of terri- 
torial sea, frequently negligible in sizz; in several cases the results were 
identical with those obtained by the dram and necessarily arbitrary meth- 
ods employed by the coastal state in tze apsence of a general method. It 
would have been enlightening to reprccuse a number of such typical com- 
parisons on charts if there were space. 

At the Hague Conference considerable t me was given to the consideration 
of several aspects of delimitation which ave been touched upon only lightly 
in the preceding paragraphs. These ice nde the question of bays whose 
waters are bordered by two or more coutti-s, various questions relating to 
straits and to roadsteads, and the qu=t.1 of whether a special scheme 


should be applied to island groups. C= af of the questions, except that -- 


relating to groups of islands, the Americ =n Clegation attempted to make a 
direct contribution. i 

Efforts of the conference to define a gı u of islands, in terms of numbers, 
size, and relative position of islands, did x produce practical results. The 
real reason for making a special case of isk ade is that the three-mile envelope 


leaves undesirable pockets. It is the +-ce-ican viewpoint that the only . 


practicable way to eliminate these pocz=fs is to consider the pockets as 


pockets, rather than to consider the islands £ islands. It is believed that _ 


the general proposal for the assimilation c aa: malous pockets of high sea by 
a geometrical means avoids the definition -f a “‘group of islands,” just as the 
geometrical solution of the proposal relating t» bays avoids the definition of 
“bays,” and that in both cases the desirec ~estlts are obtained in an entirely 
satisfactory manner. 

It may be noted, somewhat parenthsicaly, that, regardless of what 
_ definitior. may be adopted for the term “Eaa.” as applying to small rocks, 
shoals, ard shifting bars, some of which are weeh only at low tide, and many 
of which zonstitute nothing but an obstac.< to navigation, a large portion of 
the coast of Norway will present a unique pre blem. Much of the fjorded 
western coast of Norway is fringed with au s- countless islands and rocks, 
and it is exceedingly difficult to indicate exzcl7 which of these meet the re- 
quirements of any definition of the term ‘‘:<.an4” Zor delimitation purposes, 
and which rocks do not meet such requixerceats. Therefore, a navigator 
could not swing his are of three-mile radiu= f.om the point on the chart in- 
dicating hs position and readily ascertaix w-e kar or not he was in territorial 
waters or on the high sea. To describe tke avcs of circles around.all the 
technical ‘‘islands” along the Norwegian szħergård” would result in a 
series of.ares of circles of unusual complexit>. or that exceptional coast it 


DELIMITATION OF THE TERRITORIAL SEA 555 


would appear that the Norwegian system of indicating arbitrary straight 
lines as the boundary between the territorial sea and the high sea is not only 
justified, but practically inevitable, and the further fact that these are rather 
commonly accepted as “historic” waters tends to eliminate this coast from 
the operation of the system proposed in the American amendment for gen- 
eral application. 

The system ol delimiting territorial waters, as proposed in the American 
amendment, reduces to a minimum the necessity of indicating lines on 
charts, or of deining them in “sailing directions” and “pilot books.” No 
lines need be indicated or defined except, perhaps, where there are interior 
waters contiguous with territorial waters which should be delimited, or 
where there are small pockets to be assimilated to the status of territorial 
waters. Many of these apparent exceptions can be readily described in the 
“sailing directions” and need not be indicated. on published charts. 

As already suggested, the probl2ms involved in delimiting territorial 
waters should be studied objectively, from every practical aspect and es- 
pecially that o? the navigator, with a view to simplicity, impartiality of re- 
sults, and economy in publication. The American proposal is to be regarded 
as a first attempt in that direction, and it is to be hoped that it may serve, 
when improved by constructive crizicism, as the basis of a definite system 
which may be found capable of general application. 


EDITORIAL CCMMENT 


NATIONALIVY 


It has been the custom of this Jcurnn+ 10 make a specialty from time to 
time of the various Hague Conferences. It was but natural that there 
should be an interest in the first, which vas an epoch-making gathering, in 


1899; and all of the conventions and decla-ctions of that Conference appeared . 


in the Supplement of the number for Ap-i, 1907; in both French and Eng- 
lish, in the hope, justified by a personal exr=rience, that the collection would 
be useful to delegates to the Second Ccn e2nce who were to meet, and ac- 
tually did foregather, at The Hague on 41+ 15th of June of that very year. 

After the adjournment of the Seconc 'oaference, with thirteen conven- 
tions and important declarations to its caciit, the JouRNAL practically de- 
voted the numbers of the succeeding y=ar ~c the proceedings and results of 
the Conference, combining the Supplemerts for January and April so as to 
include the official French texts, with Exg 51 translations, of that memorable 
gathering. 

A third of the series of conferences was c be held within a period of time 
such as had elapsed between the First enc -he Second; but the World War 
intervened, and the interval has beer. longa: than was anticipated. 

Although the recent meeting at The Eaz1- is officially designated as the 
First International Conference for the Cedit cation of International Law, it 
is in fact, if not in form, the third of the se-izs. The only two international 
conferences in this war-ridden world which txcertook, perhaps unconsciously 
but effectively, the codification of interr: ional law, were the First and 
Second Conferences of The Hague: the oœ vih a pacific settlement conven- 
tion to its credit;-the other with a draft ci ` he Permanent Court of Inter- 


national Justice, to be perfected later, acd merous conventions of a law- . 


making kind which will be models for imitetba by the skillful as long as thee 
is a law of nations to codify. 

It is unfortunate that the first of the new =zies sat but a moih, opening 
its doors to receive the delegates of forty-sev2a nations—three more than at- 
tended the Second Conference—and reta nrg them within the hospitable 
Peace Palace, whose corner-stone was laid g- -he Second, until the 10th day 
of April. 

It was unfortunate also that the third, —>Acially called the first of the 
new series—was over-prepared, in that the na-ions had taken positions and, 
their positions having been published, it w= apparently more difficult for 
them as artificial persons than for ordinar rcrtals to change their minds. 


Hence the deadlock in the Committees ex =esponsibility of States<and 


Territorial Waters and the unsatisfactory coa~ention on Nationality. 
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But however scant may be the harvest of the seeds scattered with an over 
generous hand, it is well that the Conference met, for this world of ours 
triumphs through failures, as the future has a habit of reaping what the past 
has sown. i 

Mr. Richard W. Flournoy and Mrs. Ruth B. Shipley were the delegates 
who representec. the United States in the Committee on Nationality. Dr. 
Emma Wold wes the technical adviser to this Committee. It was to be ex- 
pected that the leading article, on Nationality, in the present number, from 
Mr. Flournoy’s pen, would be instructive and abound in first-hand informa- 
tion, with a sugzestion of those details which only come from actual physical 
presence,’ 

It was also to be hoped, and we were not disappointed, that Mrs. Shipley 
would, on an appropriate occasion, raise her voice in behalf of the women of 
America, and it should never be overlooked that in the session of April 2, 
Mrs. Shipley, cn behalf of the United States, proposed a recommendation to 
the states, whizh is not only her hop but the hope of many, that through an 
examination cf the problems involved,—discussed but not satisfactorily 
determined,—=quality withoct reference to sex will shortly make its way 
into the law and practice of every state and of every member of the inter- 
national comnaunity. 

The convenzion, as stated ky Mr. Flournoy, consists of thirty-one articles, 
and is dividec into chapters. The first (Articles 1-6, inclusive) deals with 
what are called “general principles” with special reference to double na- 
tionality. The second chapter, composed of Article 7, relates to expatriation 
permits, at waich point the Committee ran afoul of the United States and 
their cherished traditions and their present practice. This article was one 
of the two reasons given by the Department of State, in a release to the 
press, for the refusal of the United States to vote for and to sign the 
convention: 

First, we have always insisted on the complete right of a citizen of 
any stats to expatriate himself and become a citizen of a second state 
on compliance with its laws. ... 

In the th:rd chapter the married woman makes her appearance and 
dominates, or rather is dominated by, Articles 8, 9, 10 and 11; appropriately 
enough, in the order of the convention as well as of nature, children make 
their appearance in the fourth chapter in the trail of married women; and. 
Articles 12, 13, 14, 15 and 16 deal with this subject. 

Chapter Y has an article (17) concerned with adoption, and the sixth of 
the chapters, for there are but a half dozen, is made up of general and 
final provisions. f 

The dispcsitions of Chapters III and IV, on the nationality cf married 
women and the nationality of ckildren, gave rise to Mrs. Shipley’s recom- 
mendation. They also gave rise to the second reason which impelled these 


1 Sugra, pp. 407-485. . 
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United States of America to refuse to =o% “or or to sign the convention, the 
Department of State saying of these casters: 

Secondly, we do not in our lavs mike differences—or make few or 
relatively unimportant differencee—as to rights of men and women in 
matters of nationality. While the s-~=ntion adopted as to nationality 
did something which tended to andi: sate the condition of women it 
did not in our view on the whole ofer sufficient advantages to make 
it satisfactory. 


As the text of the Nationality convention is contained in the Supplement 
to this JOURNAL, ! and presumably is Lacei the eye or within the reach of 
the hand of the prospective reader, it vill nct be necessary to quote any of 
these articles. A few general observaticn: ~ill suffice. 


The Preparatory Committee which bac trafted the bases of discussion: 


for the Conference warned, in advane2, tiat ‘the work of codification 
involves the risk of a setback in interna-ical law, if the content of the 
codification instrument is less advanced han the actually existing law.” 
This warning seems not to have been heedc 

Apparently the Conference overlooked tae further fact that, in the years 
succeeding the World War, that has beez cor2 which was declared in many 
quarters to be impossible. I refer +o tke rapidly changing position of 
women in the modern world. It was hoped that discriminations against 
women, which had been discarded from the internal laws of many countries, 
would not find a place in the first interratozral statute, particularly in the 
nationality rights of women, in which th= +n 2ricas have led the world. 

Articles 8, 9, 10 and 11, setting forth = men’s view of the nationality of 
married women, are, as would be expeetel, based upon the principle of 
masculine superiority, and they discrim:acte against women in behalf of 
men in express terms. 

Articles 12, 13, 14, 15 and 16, relating tc rationality of children, are by 
implication discriminatory against women in tat they refer to the local law. 

Article 17, involving men, women and =Hidren, deals with adoption, 
leaving the State to discriminate expressly or >y implication, as it may desire. 

No doubt these articles were well intericn d; but good intentions often 
lead us astray. They did so in this case. The articles are unsatisfactory 
to the men; otherwise the Conference wo_lc rot have adopted the recom- 
mendation to the states to endeavor to brirg equality into their law and 
practice in the matter of nationality as it efest= women and children. The 
result is unsatisfactory, in the view of the D=rartment of State and in the 
view of the American Delegation. 

It is a safe rule to ascertain what the ,e’sins want whom we are en- 
deavoring to aid, instead of determining py axd=or ourselves what we think 
they would accept, if they are reasonable beings Such a banal observation 
would seem not to need an example, but, iz it could, there is one at hand, 


1 Page 192 et s7 
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and of an enlightening kind. It is of the Mother Country, where one of our 
English cousins was unbosoming himself to a don of Oxford, to the effect 
that, although England had offer2d Ireland concession after concession, the 
people of that berighted island would not be satisfied. To which the don, 
with a sense of humor, as well as experiance of the world, replied that it was 
indeed true that England had offered them everything except what they 
wanted, The pokticians, to be called statemen on a later occasion, offered 
them independence upon the basis of equality, and the Free State of Ireland 
is at peace with England, itself and the rest of the world. What do the 
women want? Im nationality, as in all human relationships, a single and 
impersonal standerd, with a singe and impersonal application. 

What is the stetus of the convention on Nationality from the American 
point of view? leven of the American republics were not even repre- 
sented. Of the tən which were represented, only six signed. Of those six, 
only three signed without reservations. Two of the remaining three made 
important reservetions. It would seem clear, therefore, that this Conven- 
tion has neither sufficient merit nor sufficient approval behind it to justify 
the American Staces in ratifying or adhering without reconsidering the whole 
question of Naticnality. 

What is to be the outcome as far as these United States are concerned 
and the reasons which would suggest the outcome? They have been stated 
in their official form by Mr. David Hunter Miller in the plenary sessicn of 
the 10th of April 1930, which oficial statement he repeated in its entirety 
in the interesting address which he delivered upon his return to the United 
States, at the session of the American Society of International Law on the 
morning of the 26th of April, 1930: 


The Government of the United States appreciates in the fullest 
degree the value and helpfulness of the discussions that have taken 
place at this Conference on the subject of nationality. It would be 
difficult to over-state either their present importance or their importance 
in the future. 

The General Convention which is now before the Conference for 
action conta-ns certain clauses to which my Government has no objec- 
tion and to the principles of which it could well assent. However, this 
Convention also contains a number of features which the Government 
of the United States can not accept. 

Any acceptance by the United States of the Convention as a whole 
would involve such extensive reservations to the agreement that the 
present view of my Government is that tè would be better to await a 
further and more progressive agreement which the discussions of the present 
Conference uill doubtless facilitate. 

Accordingly, the Delegation of the United States of America at this 
Conference will not sign the Gensral Nationality Convention. So far 
as a possible later signature on the part of my Government is concerned, 
the Delegat-on of the United States has recommended against such 
signature, but that question of later signature will be one for the 
Government of the United States to decide. 
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I have ventured to underline Mr. Cller’s concluding remarks as stating, 
in his opinion, the present view of ks government—and no one was in a 
better position than he to know it—thet “it would be better to awit a 
further and more progressive agzresment which the discussions of the 
present Conference will doubtless factiace.” 


It is to be hoped that this Wesier— Dentinent, Geni in liberty, will ; 


insist upon equality in law and its apxication in the relationships of all its 
citizens. 

But liberty and equality, which © the perfection of liberty, have not 
merely penetrated the statesmen of {=e Vestern World but also the leaders 


of international opinion of all the macicns. In behalf of this seemingly. 
extravagant assertion, I am happy t= ~oach the Declaration of the Rights ` 


of Man, adopted by the Institute ci “nsernational Law at its session in 
these United States of America, on Cesubar 11 and 12,1929. This declara- 
tion expressly excludes from its six amt cEs all discriminations, whether of 
nationality, sex, race or religion, and -Ee rejection of this discrimination in 
the matter of sex was by a unanimous vo. As the matter is so important, 
four of the six articles follow, without :cicment, in their official French text: 


l Article Fsenier , : 

Ti est du devoir de tout Etat zə reconnaître à tout individu le droit 
égal à la vie, & la liberté, et à la p-ep-iété, et d’accorder à tous, sur son 
territoire, pleine et entire protesiox de ce droit, sans distinction de 
nationalité, de sexe, de race, de amare ou de religion. 

Artiee Z l 

Tl est du devoir de tout Etat == resonnaitre à tout individu le droit 
au libre exercice, tant public que pxi7é de toute foi, religion ou croyance, 
dont la pratique ne sera pas ineomzatible avec Pordre public et les 
bonnes moeurs. 

Artie-e £ 

Aucun motif tiré, directement +x: mndirectement, de la différence de 
sexe, de race, de langue ou de rel gic n’autorise les Etats à refuser à 
aucun de leurs nationaux les droits p-ivés et les droits publics, notam- 
ment l'admission aux établissemez-e C enseignement public, et exercice 
des différentes activités économiqres, professions et industries. 


Artie € 


Aucun Etat n’aura le droit de zre, sauf pour des motifs tirés de sa ` 


législation générale, sa nationalit= & ceux que, pour des raisons de sexe, 
de race, de langue ou de relizioz, i ne saurait priver des paranuies 
prévues aux articles précédents. 


In view of the unsatisfactory nature ef the provisions of the Convention 
on Nationality, and of the recommen=~+icm of the Conference to the states 
that they consider the possibility of eccp-ing “the principle of equality of 

_the sexes in matters of nationality, :=Arg particularly into consideration 
the interests of the children” ; further fat the nationality of the wife be not 
changed by marriage or naturalizatior »i her husband, it is to be hoped that 
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the countries whieh have not signed the Nationality Convention will refrain 
from doing so; that those which have signed will refrain from ratification 
until the nations shall, in conformity with the recommendation of the 
United States delegation, have had an opportunity, by an exchange of views 
upon this important subject, in conference or ctherwise, to voice the en- 
lightened and prcgressive opinion of the newer world, gradually assuming a 
visible form and tangible shape from she throes and agonies of the World 
War. ; 
JAMES Brown Scorr. 


THE BANK FOR INTERNATIONAL SETTLEMENTS 


The creation of the Bank for International Settlements (Banque des Régle- 
menis Internatiorauz) marks a significant departure in international life. 
The event would be important even if the bank had no purpose apart from, 
the service which it may render in connection with the “New Plan” ! which 
replaces the system of reparations payments first established by the Treaty 
of Versailles. The New Plan is designed to liquidete one of the great politi- 
cal problems of the post-war era, and its success will be largely dependent on 
the functioning cf the new bank. But apart from this need which it may 
fill, the bank is to have such broad powers that it may come in time to exer- 
cise a large if not a dominant influence in international finance. Its legal 
foundation presemts many problems of interest in the development of interna- 
tional law, problems which are not less interesting because of the novelties of 
structure embodiad in the instruments which create the bank and govern its 
operations.? 

The bank takes its legal character from several instruments, both national 
and internationa.. The necessity for it, “with a view to putting into force 
the New Plan,” is recognized by the Governments of Germany, Belgium, 
France, Great Britain, Canada, Australia, New Zealand, South Africa, India, 
Italy, Japan, Poland, Portugal, Roumania, Czechoslovakia, and Yugo- 
slavia, in Article 3 of the agreement signed on behalf of these governments at 
The Hague, January 20, 1930, These Governments also recognize the “ cor- 


‘1 The term “New lan” is applied to the Experts’ Plan of June 7, 1929, the Protocol signed 
at The Hague, Augest 31, 1929 (printed in Supplement to this Journa, April, 1930, pp. 
81-110), and the Agreement between various Governments and the German Government 
signed at The Hague, January 20, 193). 

2 Fourteen instrunents were drawn up at the Conference at The Hague, January 3-20, 
1930, of which the Hllowing relate to the Bank for International Settlements: Agreament 
with Germany (to which there are twelve annexes), Agreement with Bulgaria, Agreement 
with Hungary, Agreement with Czechoslovakia, Convention with Switzerland, Arrangement 
as to the Financial Mobilization of the German Annuities. Each of these instruments was 
signed on Janusry 2), 1930, though certain annexes to the Agreement with Hungary were 
initialled without a Cefinitive establishment of the texts at that time. An official publication 
contains the texts cf all the instruments drawn up. The Belgian-German agreement of 
July 13, 1929, also provides for payments to be made to the bank. 
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porate existence” (“personnalité jurid qie”) of the bank. In the conven- 
tion of the same date between the Gcvernments of Germany, Belgium, 
France, Great Britain, Italy and Japan ci the one part, and the Government 
of the Swiss Confederation of the other part, Switzerland undertook to grant 
to the bank a “constituent charter” (“ carte constitutive”) “having force of 
law.” The text of this charter is sei outïn the convention, and Switzerland 


binds herself not to abrogate it, nor armead it except in accordance with its 


provisions. No limit of time is set for te duration of the Charter, but the 
convention is entered into for a period »fifteen years, and after it has come 
into force “the Swiss Government will isitiate the necessary constitutional 
procedure in order that the assent of the &wiss people may be obtained for the 
maintenance in force” of the provisions Œ the convention ‘during the whole 
of the Bank’s existence,” and when suca measures have become fully effec- 
tive” the provisions of the convention are to “become valid during the 
Bank’s existence.” The period “ot tLe Bank’s existence” is nowhere de- 
fined; but as the bank is to carry out Itnctions assigned to it by the New 
Plan, and as it is to agree to become trisse for the creditor governments in 
connection with the execution of the Yew Plan, its continued existence 
throughout the period 1930-198& seems tc be envisaged. Moreover, its 
statutes provide (Article 55) that it maz not be liquidated “before it has 
discharged all the obligations which it Las assumed under the Plan.” ` It 
must be concluded, therefore, that the f .2en-year period established by the 
convention is due merely to special provičons in the law of Switzerland, that 
the bank is intended to exist as long as 18, and that it may exist for an in- 
definite period thereafter. 

The preamble of the charter relates [kat the Powers have contemplated 
“the founding” of the bank “by the ceatcal banks of Belgium, France, Ger- 
many, Great Britain, Italy and Japan ard by a financial institution of the 


United States of America,” and it refers to “the said central banks and a . 


banking group including Messrs. J. P. Morgan & Company of New York, 
` the First National Bank of New York. “ew York, and the First National 
Bank of Chicago, Chicago,” as having “undertaken to found” the bank. 
The charter provides for the incorporation of the bank, whose “constitution, 
operations and activities are defined anc œverned by the annexed Statutes.” 
These statutes, set forth as an annex, are ‘‘sanctioned”’ by Switzerland but 
are not subject to amendment by Swi-.zerland. Certain articles of the 
statutes may be amended by the “Gere:al Meeting” on the proposal of a 
two-thirds majority of the Board of Directors; other articles may be amended 
only if the amendment is adopted by a t*+o-thirds majority of the Board of 
Directors, approved by a majority of the c2neral meeting, and sanctioned by 
a Swiss law supplementing the charter; but Switzerland is bound by the 
convention (Article 1) not to sanction sida amendments “otherwise than in 
agreement with the other signatory Gov2r=ments.”” In this sense, therefore, 
the charter of the bank is not within tke control of the Swiss Government. 
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The charter also gives the bank extensive immunities from Swiss taxation; 
and property and funds of the bank are relieved, in time of peace and in time 
of war, from amy measures taken by Switzerland, such as “expropriation, 
requisition, seizire, [or] confiscation.” Nor may Switzerland subject the 
bank to any “prohibition or restriction of gold or currency export or import.” 

The Statutes of the bank ccnstitute it “a company limited by shares” 
(“une société anonyme par actions’) with its registered office at Basle, 
with an authorized capital of 500,000,000 gold francs (Swiss), divided into 
200,000 shares. The subscription of the total authorized capital is guar- 
anteed in equal parts “by the Banque Nationale de Belgique, the Bank ot Eng- 
land, the Banqus de France, the Reichsbank, the Banca d’Italia, Messrs. X 8 
acting in place of the Bank of Japan and Messrs. Y,4 New York.” The 
bank may begin business when 112,000 shares have been subscribed; the re- 
mainder of the shares may be (it is understood, will be) offered for subscrip- 
tion in countries whose governments ere not parties to the convention. The 
capital may be increased or reduced by the general meeting, but at least 
fifty-five per cert of any increase shall be offered for subscription to the cen- 
tral banks participating in the original guarantee. The shares are trans- 
ferable on the books of the bank, but without assigning any reason the bank 
may decline to accept any nominee as transferee. Ownership of shares 
carries no privilege of voting or of representation at the general meeting, such 
privileges being accorded to central banks in proportion to the number of 
shares subscribed in their respective countries; and in case no centra: bank 
exists, or if it exists in case it is unwilling to exercise these privileges, they 
may be exercise by a financial instizution selected by the Board of Direc- 
tors. The shares, or certificates against the shares, may be sold to the 
public by any subscribing institution or banking group. 

The administzation of the bank is confided to a Board of Directors con- 
sisting of three classes: (1) ex 2fficio directors, being the governors for the 
time being of the central banks of Belgium, France, Germany, Great Britain, 
Italy, Japan and the United States of Amerieca,® or their nominees; (2) seven 
persons representative of finance, industry or commerce, appointed by those 
governors to serve for three years, and during the continuance of Germany’s 
liability to pay r2paration annuities, two additional persons appointed by the 
governors of the Banque de France ard the Reichsbank if they so desire; (8) 
nine persons chosen by the Board of Directors otherwise constituted from 
lists presented ky the governor of the central bank of each country, other 
than those mentioned under (1), in which capital has been subscribed at the 


time of incorporation. No government official other than a governor of a’ 


3 In fact, the Yokohama Specie Bank. 
4 Tn fact, J. P. Morgan & Company, the First National Bank of New York and the First 


National Bank of Chicago. 
5 Under a general definition, the Federal Reserve Bank of New York is to be regarded as in 


the position of a ceatral bank for this purpose. 
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central bank may be.a director. The Bord of Directors is to meet not less 
than ten times each year, and it is docb-less that for this reason directors 
must ordinarily reside in Europe. The ckairman of the board is president of 
-the bank, and nominates the general ngnzger appointed by the board. The 


general power of control is vested in th Board of Directors, though certain 


limited powers are conferred on the pessitly more inclusive general meeting. 
Annual sessions of the general meetirg sre to be held, and extraordinary ses- 
sions may be held to decide on propo=als cf the Board of Directors to amend 
the statutes, to increase or decrease the capital, or to liquidate the bank. | 
The objects of the bank are stated im general terms, with significant lack of 
emphasis on its rôle with re epara tio ents. Itis “to promote 
the coöperation of central banks and to »rovide additional facilities for in- 
ternational financial operations; and ża azt as trustee or agent in regard to 
international financial settlements entrusted to it under agreements with the 
parties concerned.” To achieve these ~bjects, the bank is given broad 
powers to conduct a general banking Lusiress: “in particular,” it may buy or 
sell coin, bullion, bills of exchange ard negotiable securities (other than 
shares), and it may accept deposits and act as agent. It is an important 


limitation, however, that its operations in any country are conditioned on the ` 


consent of the central bank of that ccunt-y. Specific limitations are se on 
certain activities, also; the bank is fcrb.dden to issue notes payable at sight 
to bearer, to “accept” bills of exchanze, 1o make advances to governments, 
to open current accounts in the name of zovernments, or to acquire a pre- 
dominant interest in any business corcerr; and its power to hold real prop- 
erty is limited. It must publish an zarul report and a monthly statement 
of account. Part of its profits must go irto a legal reserve fund, until that 
fund reaches a certain amount; cumulasire six per cent dividends are, to be 


paid on the stock, and other dividends m-y be paid within limits; a general : 


reserve fund is to be created; and other profits, if there be any, are to be 


applied for the benefit of the creditor >cw=rs and of Germany, under certain . 


conditions and for certain periods of tine 
The functions of the bank in connection with Germany’s payment of 


reparation annuities constitute its immediete raison d’être. Under the agree- ` 


ment of January 20, 1930, Germany is 7o deliver to it as trustee for the 


creditor Powers a debt certificate (Ann2x 3” by which she agrees, subject tothe . 


stipulations of the New Plan, to pay to the bank annuities for each of the 
years until 1988, and Germany is to assizr the proceeds of certain duties and 
taxes “to the service of the present certidcate.” A draft of a trust agree- 
ment to be executed by the creditor geveraments and the bank was annexed 
(Annex 8) to the Agreement. of Januazy 23, 1930. The bank is to receive a 


commission of one per mille on the acz_161 xayments received from Germany, ` 


though a more important part of its compensation will doubtless be derived 
from its use of certain non-interest-bearing deposits which are provided for. 
The parties to the Agreement of January 20, 1930, are to take in their re- 
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spective territories the measures necessary fer securing that the funds and 
investments of the bank, resulting from Germany’s payments, are freed 
from all national or local fiscal charges; and the bank, its property and assets 
and deposits, are to be immune con such territcries ‘‘from any disabilities and 
_ from any restrictive measures such as censorship, requisition, seizure or con- 
fiscation, in time of peace or war, reprisals, prohibition or restriction of ex- 
port of gold or earrency and other similar interferences, restrictions or pro- 
hibitions.” The bank is to have certain functions, also, as trustee for the 
creditor Powers of annuities to be paid by Bulgaria under an agreement of 
January 20, 1930, by Czechoslovakia under an agréement of the same date, 
and by Hungary under an agreement initialled or that date. 

Important as shese functions are at the present time, the activities of the 
bank in promoting the coöperation of central banks may dwarf them as ex- 
perience cumuletes. It may come to serve as an international clearing 
house for centra. banks. It is expressly empowered by the statutes to “act 
as agent or ccrrsspondent of any central bank” and to “enter into special 
agreements witk. central banks to facilitate the settlement of international 
transactions between them.” Possibly, also, it may serve as an agency of 
financial reconstruction in som2 countries, playing a rôle not wholly unre- 
lated to that waich has been essumed by the Financial Committee of the 
League of Naticns during recent years. 

The Hague instruments make elaborate provisions for the arbitration of 
differences which may arise. Under the (Germar) Agreement of January 
20, 1930, any dispute between the signatory govezcments, or between one of 
them and the bank, is to be referred to an arbitration tribunal which is in 
some measure 3 continuation of the tribunal established by the London 
Agreement of August 30, 1924. Careful provision is made for the function- 
ing of this tribunal, with special rules of procedure laid down (Annex 12). 
Any dispute besween the Swiss Government and any other signatory to the 
Convention of Canuary 20, 1930, relating to the interpretation or application . 
of the convention, may ‘be referred to the same tribunal, which may then 
include an appcintee of Switzerland. The cnarter of the bank provides that 
any dispute besween Switzerlend and the bank as to the interpretation or 
application of she provisions of the charter, shall be referred to tha same 
tribunal. The statutes of the Bank provide (Article 56) that any dispute 
between the baak and any central bank or financial institution or other bank 
referred to in the statutes, with reference to the interpretation or application 
of the statutes, shall likewise be referred to the same tribunal; and if terms 

„of submission are not agreed upon, the tribunal may be seised of the dispute 
by either party, with power to decide in casa of the other party’s default. 

Many questions may arise concerning the status of the bank and the law 
governing its operations. It is clearly a Swiss corporation, but in many 
ways it is a brbrid which is outside the ecntro. of the Swiss Government. 
In addition, it has a special international status: its corporate existence is 
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based on an international convention aac is recognized by the governments. 
signatory to the (German) Agreeme-t cf January 20, 1930; it enjoys im- 
munity from taxation in certain couz-sie3; and its assets are not subject to- 
seizure in certain countries “‘in time cœ peace or war.” But apart from the 
immunities specially conferred, it is i: ne sense “extraterritorial”; officials: 
and employees of the bank are not given privileges and immunities analogous. 
to diplomatic privileges and immunit-er, though the remunerations and 
salaries of those who do not possess Swiss nationality may not be taxed in. 
Switzerland. Except as otherwise pro-ided in the dispositions relating to- 
arbitration, the bank may sue or be sed “ir any court of competent juris- 
diction”; it is not ex lex, but it may >> difficult at times to determine what 
law is applicable to some of its transect ons. For example, the trust agree- 
ment (Annex 3 to the Agreement cf Jexuary 20, 1930) is drawn as a ‘‘con- 
tract” between the bank and the ered-ip- governments. By what law is this 
contract valid? What law governs ics serformance? How far is the ordi- 
nary private international Jaw applireb.e? Such questions indicate the: 
possibility of the growth of a new public international law as a result of the 
creation of the bank. If its future halds in store what some of its architects. 
have envisaged, the legal developments wv. 1] in time be important. 
Maney O. Hudson. 


THE PROPOSED IMMUNITY OF =COD SHIPS IN TIME OF WAR 


The suggestion of President Hoover thst ships carrying food supplies in 
time of war should be “made free of acy interference,” merits serious and. 
sympathetic consideration, not only kes use of the high source from which 
it emanates but because of the geneza benefits to mankind which, it is. 
argued, would result from it. The chic? acvantages claimed for it are: first,. 
that it would humanize in part the cordizt of war and, second, that it would 
remove one of the justifications or excs relied upon by certain states for: 
the maintenance of powerful naval azmaments for the protection of their 
overseas sources of food supplies in tim o? war, and by other states to up- 
hold their claim of right to trade with >-lligerents. The cutting off of the 
food supply of a nation by means of a :leckade may and sometimes does 
bring distress and even starvation to wco-n and children. This, it is argued, 
is not a humane method of warfare ard should be renounced by a general 
agreement among the maritime powers. Ehips engaged in carrying food to 
belligerent nations should, therefore, te placed in the same category with 
hospital and other vessels now exempt fion capture. Stated in other terms 
it means that the belligerent right of Eluckade so far as it involves interfer- 
ence with the transportation of -foodsiffs to an enemy state should be 
abolished. 

The proposal raises, first of all, the >rsliminary question whether the 
deprivation by a belligerent of the civil population of an enemy state of its 
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overseas food supply when it brings suffering and starvation to women and 
children is a more inhumane method of war tnan certain other methods now 

- recognized as legitimate and which also result in distress and suffering to the 
non-combatant population. Women and children suffer from the effects of 
invasion, occupation and naval bombardmert, the levying of contributions, 
the exaction of requisitions, and during the World War large numbers of 
them were the victims of air craft bombs and submarine torpedoes. In the 
wars of today when the struggle is no longer confined to the armed forces but 
when millions cf women and sometimes children are employed in munitions 
factories and government offices, all contributing an important part in the 
great task of winning the war. the difficulty of drawing a sharp distinction 
between weapons and methods of combat which affect only the armed forces 
and those which affect directly or indirectly the non-combatant population, 
has become in practice increasingly great, however desirable it may be in 
principle upor humanitarian grounds. There are and always have been 
many respected text writers who regard commercial blockade as the most 
humane of all means at the disposal of belligerents for overcoming an enemy 
and reducing him to submission. In any case, it would seem that so long as 
war itself is a recognized means of settling disputes—even the Kellogg Pact 
recognizes the legitimacy of defensive wars—and so long as it is practically 
impossible to eliminate entirely its inherent inhumanity, the cutting off of the 
food supply o? an enemy, even theugh it may bring suffering and starvation 
to the civil population,.is Lardly more cordemnable upon humanitarian 
grounds, than certain other recogrized belligerent measures which produce 
the same effet. 

But admitting that “the time has come when we should rernove starvation 
of women and children from the weapons of warfare” we are faced with the 
problem of how in practice we can distinguish between cargoes of food 
intended for the civil populetion-onlyand those which may ultimately find 
their way to the commissariat of the enemy military and naval forces. No 
one would pzobably advocaze the taking away from a belligerent his power 
to intercept, by means of a blockade, food intended for the latter. If no dis- 
tinction is made between the immunity in the two cases, food intended for 
women and children will obvious.y be requisitioned by the government for 
the use of the military forces if the need is imperative. Even if it were not 
requisitioned, it would relezse an equivalent amount of the domestic supply 
for the armed forces. In either case the effect might be to enable a bellig- 
erent to keep up his resistance and prolong the duration of a wer which a 
food blockade might bring to an early termination and with it the suffering 
which war inevitably brings to women and children. It is by no means cer- 
tain therefcre that the immunity would in the long run reduce the amount 
of their suffering. 

It may te remarked in this connection that it is often equally impossible 
to distingu.sh between food-stufis from whieh food for human consumption 
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is produced and raw materials, such as barley and oil seeds, which are em- 
ployed in the manufacture of muniti as of war. Are the latter to be 
allowed to go free of interference to the enemy equally with the former? 
Finally, while we are on the subject cf dsvinetions, it might be argued that 
it is not entirely logical to confer an immanicy on food while denying it to 
coal, cotton goods, certain medicinal procucts, hospital supplies and other 
necessary commodities which may be s_nGt as essential to the comfort and 
life of the civil population as is fcoc. IG is well known that during the 
American Civil War the people of the Scuchern States suffered more in fact 
from lack of certain medicines, sucn as gtinine than they did for want of 
food. During the same war the cutting of- of the overseas supply of cotton 
brought great suffering and even starva“im to large numbers of people in 
Lancashire and it has been stated by =r authority that the stoppage of 
fodder and fertilizers was a more important factor in the defeat of Germany 
during the World War than was the cu:sing off of her overseas food supply. 

It may be true, as the President pomtec out, that an agreement for the 
renunciation of the right of blockade so fer as it applies to trade ir. food stuffs 
would remove one of the principal argument which has been put forward in 
food exporting countries like the United States for a powerful navy to protect 
their claim of right to trade with bellize-erts and also in countries like Great 
Britain which are dependent in large measr_r-: upon overseas supplies of food, 
the channels of which must be protected by an adequate navy. Manifestly 
the value in the long run of such an argumnen - to nations of the first class will 
depend upon the likelihood of their beirg 2e1tral rather than belligerent in 
the important maritime wars of the fature. Americans who advocate a 
~ larger freedom of the seas generally procsed on the assumption that the 
United States is more likely in future wazs -o be neutral than belligerent and 
that with Great Britain the reverse will be -hə case. The fact however that 
Great Britain was neutral in all the inp:etent European Wars curing the 
hundred years from 1815 to 1914, excep; che Crimean War, and that the 
United States ultimately became a bellissr2rt in both the Napoleonic and 
World Wars, not to mention its own Civi. ™ a~, leads one to doubt the valid- 
ity of the assumption and therefore whethez i+ is one which it would be safe 
to gamble on. With insular states like Gret Britain, now exposed to being 
blockaded by submarines with the help >` -ir craft and perhaps unable 
themselves to blockade effectively an enen protected by submarines and 
air craft, there would seem on the face cf E -0o be a preponderance of ad- 
vantage in an agreement for the immunit7 Œ od carrying ships. The dif- 
ficulty is, however, that economically dependent nations like Great Britain 
do not feel sure that it would be safe to -l7 apcn such an agreement and 
reduce their navies in the absence of effectiv= guarantees for the observance 
of the agreement. In the vast majority oï tLe wacs of the future, one of the 
belligerents will be a breaker of the Covenart or the Kellogg Pact or both. 
Can a state which breaks either and engages ix. rar against a fellow signatory 
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be depended upan to respect an agreement not to interfere with the trans- 
portation of fooc to his enemy? It is probably safe to say that a country 
which is not restrained by a treaty engagement to keep the peace, once 1t has 
violated this primary engagement, and finds itself at war, will not be re- 
strained from disregarding other enzazements which stand in the way of his 
military success. An agreement among the signatories of the Kellogg Pact 
designed to insure its observance would remove the feeling of insecurity 
which is likely tc cause economically d2pendent nations to regard with skepti- 
cism the proposed agreement for tke renunciation of the right of blockade. 
‘Another objestion has also been raised to the proposal, namely that it 
provides no guerantee that the immunity will not be abused. The Presi- 
dent’s proposal .s that there shall not be “any interference” with fcod-carry- 
ing ships. Does this mean immunity from search by a belligerent warship 
upon suspicion or evidence that the ship has aboard other commodities than 
food stuffs? We know from the experience of she World War how often 
copper, rubber and other contraband were smuggled or attempted to be 
smuggled throvgh under innocant labels. These commodities can easily be 
concealed in basrels of sugar or flour and unless they are liable to search there 
will be no way of preventing abuse cf the immtnity. In the absence of a 
right of search ‘or verification the temptation to abuse would be ininitely 
greater than az present. Would a warship in the presence of evidence or 
strong suspicion that a vesse: was carrying other commodities than food 
respect its immunity? 
“A final‘objection which has been made to the proposal is that it would tend 
to paralyze the League of Nations in dealing with covenant breaking mem- 
bers by depriving it of one of its most effective sanctions, namely, the 
economic boycottor blockade. By supplying ar aggressor with food and in- 
suring him against starvation he might be enabled to defy the League and 
carry out with success his aggression. With the prospect of an unrestricted 
supply of food from abroad, the valve of the League sanction as a deterrent 
against violations of the Covenant and aggression might shrivel up to small 
proportions. It would seem also that the proposed agreement would con- 
flict with the existing obligaticns of the members of the League who are bound 
in certain cases to establish an economic boycott against a Covenant break- 
ing member, a boycott which would necessarily exclude the admission of 
food.t 


1 President Hc over’s proposal wes based to some extent upon an incorrect interpretation 
of the position cf the League in regard tc the sanctions of the Covenant. He said: “The 
European Nations (sic) have by tke Covenant of the League of Nations, agreed that if na- 
tions fail to sett.e their differences peacea>_y, then force should be applied by otker nations 
to compel them to be reasonable. We have refused to travel this road.” In facs the sanc- 
tions of Article XVI apply only to eases ware a state has actually resorted to war in violation 
of the Covenant. There is no provision in the Covenent for the employment 2f force to 
compel nations to be “reasonable” or icr punishing them when they “fail to settle their 
differences peaceably.” f 
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Finally, it might be argued that a foo. smmunity agreement would in tke 


same way conflict with the moral if not tae legal obligations which the signe- - 


tories of the Kellogg Pact are under to 2lsin from assisting an aggressor by 
supplying him with food or other means ~vLick might enable him to flout the 
Pact and carry out an aggression in viol-ton of his engagement. 

These are some of the objections whe have been or might be raised 
against the proposed immunity of food-camying ships in time of war. The 
proposal defended, as it has been upon auanitarian and economic grounds, 


not to mention considerations affecting ~h= general peace, deserves careful © 


study and consideration. I venture tc ¢1::zest that if the proposed agree- 


ment were accompanied by some such r2¢@rvations as the following it might: 


meet with more general approval: 


(1) That belligerents shall be permitied for r the purpose of verifying the | 


bona fide character of the cargo to stop ard search food-carrying ships when 
there is evidence or strong suspicion that they have contraband on board, 
unless some other mode of procedure is azt=ed upon to insure that the im- 
munity will not be abused; 

(2) That the immunity shall not exter.d t2 vessels carrying food to a state 
which is a member of the League of Na~icns and against which the League 
has declared an economic boycott or blozka:’s for the purpose of restraining 
it from carrying out an aggression against aLother member of the League in 
violation of its obligations under the Covenznt. 

(8) Similarly, the immunity shall not extend to ships carrying food to a 
state which is a party to the Kellogg Pact auc which in violation of its obliga- 
tions thereunder, is engaged in war witk encther state or pints which are 
parties to the Pact. 

(4) In the two last mentioned cases an 2F¢ stion might be made and relie? 
extended on humanitarian grounds to thə 2il population of the aggressor 
state, subject to such conditions and restriciicns as might be approved by a 
_ conference of the other signatories of the Ocvenant and the Kellogg Pact. 

(5) That the signatories of the agreem=rt in respect to the immunity of 
food-carrying ships undertake, that if one cf ir members violates the agree- 
ment, the others will consult with a view t>~ be adoption of such measures as 
they deem appropriate to deal with the s&acion. 
, James W. GARNER. 


THE INTERNATIONAL CONFERENCE ON THI TREATMENT OF FOREIGNERS 


The codification of international law uncest=ken by the League of Nations 
has not been exclusively confided to tha Committee of Jurists. Other 
bodies have been entrusted with particu.a- tasks constituting an im- 
portant part in the general movement. 

A diplomatic conference for the purpose »: ecncluding an international 
convention on the treatment of foreigners anc tpreign enterprises was held in 


X 
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Paris from November 5 to Dec2mber 4, 1929. Forty-seven nations partici- 
pated, among them four not mem ers of the League. The United States and 
Soviet Russia wer2 each represented by an observer. The conference did not 
‘succeed in elaborating a convention ready for signature but Dr. Von Schu- 
bert in reporting she results of she corference to the Council on January 14, 
1930, said that it had not met with any insuperable difficulties but that '‘the 
chief thing lacking was time.’”! 

The Council thereupon approved the recommendation that the Bureau of 
the conference be continued and thai a second session be called at a time to 
be fixed later, probably after the end oï the year 1930. 

The origin of tne conference may be traced to Article 23 of the Covenant, 
by which the members of the League undertake “to secure and maintain 
equitable treatmant for the ccmmerce of all members of the League.” In 
1923 the econom.c committee drew up a series of principles for the guicance 
of states in resp2ct to the protection of foreign nationals and enterprises 
against arbitrary fiscal treatment and unfair discrimination. At first no 
attempt was mace to embody these principles in an international agreement, 
but in 1925 the scope of the principles was extended to include the terms upon 
which foreigners should be allowed to engage in any profession, industry, or 
occupation. Tbe principles thus developed were submitted to the members 
of the League with a request by the Council to be informed how far the 
states had been able to carry the recommendations into effect. 

At the World Economic Corference held at Geneva in May, 1927, the 
International Chamber of Coraraerce submitted a report upon the treatment 
of foreigners, wizh a draft convention of a more detailed character than the 
principles adopted by the economic committee. The 1927 conference rec- 
ommended that the Council should prepare for the meeting of a diplomatic 
conference, having in mind equality of treatment with regard to conditions 
of residence, establishment, removal and circulation between foreigners 
admitted to 2 state and the nétionals of that state; and covering also the 
conditions of carrying on trade and industry by foreign persons and enter- 
prises, and the legal and fiscal status of such persons and enterprises. Acting 
upon this recommendation, the Council entrusted the economic committee 

_ with the work cf preparation and an official draft convention was prepared 
by its chairman, M. Serruys, zollaborating with M. Riedl of the Interna- 
tional Chamber of Commerce. It was this draft which served as the basis 
of discussion for the diplomatic conference held in November and December 
of 1929. 

The draft ccnsists of twenty-nine articles and applies not only to the 
exercise of all economic activity by foreigners but also to civil and legal rights, 
to the acquisition, preservation and transmission of property by foreigners 
and to fiscal charges both exceptional and normal to which the persons and 
property of forsigners may be subjected. Indeed it has been described as 


1 Lesgue of Nations Official Journal, 11th year, No. 2, page 84. 
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constituting ‘‘as complete a codificatior oZ as broad a basis as possible of the 
law of establishment in so far as this law an and should be codified, in view 
of the disparity of concepts, situations ard_aws, and of international practice 
under existing treaties” 2 
The draft convention insures to naticnes of the signatory states the right 
to conduct commercial transactions of every kind in the territory of any sig- 
natory, on an equality with the natimes of the local state (Arts. 1-8). 
They are to have the same freedom of tm~2l and establishment as nationals, 
as well as the right to engage in the exercs of all occupations excepting those 
having the character of public functioae and excepting also certain pro- 
- fessions such as those of lawyer, stockbrcke, and others specially enumerated 
such as fishing in territorial waters, mining, and development of hydraulic 
power (Arts. 6-7). The civil and lega giarantees are those usually con- 
` tained in treaties of friendship and ctmrcerce but property rights are ex- 
tended to include the right of acquiring anc freely disposing of land and mov- 
able property, reserving only the right o any state to require a previous 
authorization ‘‘for reasons of security or ra=iorial defence” for the acquisition 
of certain immovable property or undertal-ngs; and reserving also the right 
to prohibit the acquisition of immovatle poparty or transferrable securities 
` “if such acquisition is likely to result in -h= obtaining of undue conimand of 
the vital economic resources of the couctry”’ (Art. 10). The scope of this 
provision even as thus limited can best 3erealized when we consider domestic 
legislation like that of Australia, one cf h= participating states, where for- 
eigners may not acquire any shares in aay domestic company without the 
consent in writing of the Treasurer of zba Cornmonwealth.’ 

The draft convention under the heading c “Exceptional Charges” follows 
an unusual classification of subject mast-r in dealing not only with judicial 
and administrative charges but also wita eo-npulsory military service and the 
expropriation of property in peace or -n war. Under the heading “Fiscal 
Treatment,” the convention attacks the cif cult problem of double taxation 
which the organs of the League have elsevEare undertaken to solve through 
the activities of a special expert commiss>n. The draft convention also 
covers “Treatment of Foreign Companies ™ which, from the standpoint of 
domestic legislation, would seem too parti=udaristic to be adequately covered 
in a single article of eight paragraphs (Ant. 16). It seems most significant, 
however, that.forty-seven nations have £c»əpted a draft as a basis of dis- 
cussion providing for complete recognitior cf the regular constitution of for- 
eign companies according to the laws o? th-ir origin, including the right to- 
sue and be sued in the local courts and 3> d3 business within the local terri- 
tory. 

The general principle observed by th2 Yremers of the draft has been the 


2 International Conference on the Treatment of F=reigners, League of Nations Publica- 
tions, II, Economic and Financial, 1929, II, 5, p. 16- 
3 Ibid., Addendum, p. 2. : 
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equality of treatment between foreigners and nationals in all matters of 
international trade, with a few stated exceptions. It is intended, also, to 
secure most-favored-nation treatment where this is more favorable than 
national treatment. The text seems to be somewhat ambiguous however 
in contenting itself with the statement that the former implies the latter 
(Art. 17). 

The work of the conference would seem to represent an effort at codifica- 


` tion much more extensive in scope and effect than any thus far undertaken 


under the auspices of the Committee of Jurists. It isin part a codification of 
international law relating to the protection of aliens, and in part a unification 
of municipal lesislation relating to trade and coramerce. It represents the 
labors of econcmists and business men rather than of lawyers and ‘urists. 
This fact may account for its comprehensive scope and its tendency to em- 
brace various subjects ordinarily considered unrelated by those accustomed 
to view only the legal scene. To the economist, the problem of international 
legislation does not mean neat classification into cules which apply to natural 
persons or to corporations, to real oz to personal property, to the exercise of 
personal rights or to taxation, as the case may be. To the economist, 
especially in the post-war period, a law is either an economic barrier or it is 
not. If it is, some method must te devised in the interest of the interna- 
tional community to overcome it by international coöperation. Perhaps 
progress may Je looked for more hopefully along these lines. The President 
of the conference, M. Devèze. of Belgium, empLasized this point in his open- 
ing address wen he said that “the desire to make the convention acceptable 
to the greatest possible numker of states should not attenuate the force of its 
provisions”; and the final protocol of the conference draws attention ‘‘to 
the expedienszy of drafting the proposed convention on the most liberal 
lines.’’4 

The economic situation of Europe and thronghout the world in the year 
which elapses between the first ard second sessions of the conference, taken 
together wita the liquidation of the reparations question and the recent 
proposal of M. Briand for economic confederation, would point toward 
assurance tkat the problems of the conference will soon be attacked with 
renewed vigor in the interests of the large number of participating nations 
whose ecencnic position demands the elimination of legal barriers through 
closer international coöperation. 

ÀRTHUR K. KUHN. 


THE BOLIVIA-PARAGUAY DISPUTE 


Peace stil reigns over Bolivia and Paraguey, although the Chaco dispute 
is a thorn in the flesh. As stated in the lasi editorial on this subject; the 


t League of Nations Official Journal, 11th year, No. 2, p. 171. 
1 See this JOURNAL, January, 1980, p. 122. 
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two countries had signed a concilictica azreement at Washington on Sep- 
tember 12, 1929, and their next step wes t» carry out this agreement, which 
_ provided for the mutual forgiveness cf tze offenses and injuries, the re- 
establishment of the status quo prior to Dec=mber 5, 1928, and the renewal of 
diplomatic relations. In this protocci, Eolivia and Paraguay agreed” to 
establish the status quo ante through— 
(a) The restoration of the buildinze of Fortin Vanguardia by Para- 
guay; and 
(b) The abandonment of Fortin Eo«ueron by Bolivian troops with- 
out the presence of Paraguayan auvreries, leaving it in the same state 
which it was when occupied by the said Bolivian troops. 


It will be recalled that Fort Vanguardia wes destroyed in the clash of De- 


cember 5, 1928, which brought this dispst- ~o an acute stage, and that Fort | 


Boqueron was seized by the Bolivians as « zasut of the Vanguardia clash? 

In order to carry out these provisiors c the protocol, it was further 
resolved— 

5. To ask the Government of Uruzmar tc be so kind as to designate 

two officers of its army to proceed, with te consents of the Governments 


of Bolivia and Paraguay, to Fortin “/erguerdia and Fortin Boqueron, 
respectively, and to be present at the =:cucion of the measures desig- 


nated to restore the state of things wh.c1 existed prior to December 5, 
1928, 


Putting this resolution into effect necssit=.ted conferences between the 
Foreign Minister of Uruguay and the repzesentesives of Bolivia and Para- 
guay at Montevideo. These conferences zegan sbout November 13, 1929, 
and continued until April 4, 1980. It appeazs taat the difficulty in these 
conferences in reaching an agreement as to tae method of procedure was the 
question as to which country should act firs; nhe matter of the exchange of 
the forts. Bolivia insisted that Paraguey mus reconstruct Fort Vanguardia 
before she, Bolivia, surrendered Fort Bocveson, while Paraguay insisted 
that the exchange of forts should be made simultaneously. Press reports 
indicate that Paraguay suggested that the Usuzuaran army officers charged 
with supervising the exchange of forts shoulc inspect Fort Boqueron to de- 
termine if it is in the same condition as whea it was seized by the Bolivians, 
and if it was not in such condition, the Boliv.an: be required to restore it and 
evacuate on the same day that Paraguay begirs the reconstruction of Fort 
Vanguardia. Apparently, Paraguay felt thet the reconstruction of Fort 
_ Vanguardia by her before the Bolivians evaciat=d Fort Boqueron, indicated 
that she was guilty of starting the original t-cucle. 


While conferences at Montevideo were deadlocked on this question, and © 
while the Uruguayan Foreign Minister was nek-mng every effort to break the . 


impasse, feeling was running high again betveex the two countries. Thus, 
in the latter part of January, there were cazrzes and counter-charges of 


2 These two forts are about 250 miles aparı as the crow flies. 
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attacks between zke troops facing each other in the Chaco. These charges 
were brought to the attention of the Secretary General of the League of Na- 
tions, who communicated the iniormation as received from time to time to 
members of the Council and to the cther party to the dispute. On January 
23, 1930, the acing President of the Council, M. Zaleski of Poland, in- 
structed the Secretary General to recall to both governments the fact that 
after the session cf the’Council at Lugano, in December, 1928, M. Briand had 
congratulated Bclivia and Paraguay on having adopted a pacific procedure 
for the settlement of their dispute ‘in conformity with the undertakings of 
the Covenant,” and that during the session of the League Assembly in Sep- 
tember, 1929, it hed taken similar action. M. Zaleski added: 


I believe I am interpreting today the feelings of the Council and of the 
whole Leagre of Nations in requesting you to express to both govern- 
ments our confidence that no s2rious incident will compromise success 
of pacific procedure in course. 


Subsequently, on January 30, 1980, after each party had notified M. Za- 
leski that its country had never departed from the pacific procedure laid 
down, he instrucsed the Secretary General to express the Council’s earnest 
desire that the two nations 


may also su3ceed in finding means of settling all questions connected 
with the Ckazo and thus evoid the occurrence of similar regrettable 
incidents. 


It appears tha; the correspondence regarding the clash of January, 1930, 
was also laid before the five neutral powers represented on the Washington 
Conciliation Commission. 

The clash of January, 1930, and the opportunity it gave for each side to 
reveal their respective tactical positions, may have cleared the air, but it 
did nct facilitate the conferences going on at Montevideo. Nevertheless, 
the Uruguayan Foreign Ministe> strenuously continued his efforts to bring 
about a modus operand: for the exchange of the forts. At the same time he 
had taken advantage of the opportunity to suggest that Belivia and Para- 
guay egree to annaunce the renewal of diplomatic relations and the appoint- 
ment of new Min:sters at Asunción and La Paz on the day that an agreement 
regarding the foris should have been signed. 

Not until April 4, 1980, was an agreement obtained on the Uruguayan 
formula. On thet date, a protocol was signed at Montevideo by the Boliv- 
jan and Paraguayan negotiators, by which Uruguay was granted authority 
to give instructions to the two Uruguayan army officers, subject to the 
Washington reso-ution of September 12, 1929, as to the exchange of forts. 
The protocol further set the date of May 1 for the renewal of diplomatic rela- 
tions between Bo.ivia and Paraguay. It appears from the press reports that 
the two majors of the Uruguayan army were instructed to proceed im- 
mediately: to the Chaco to supervise the reconstruction of the Bolivian fort, 
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Vanguardia, by the Paraguayans. V-her this fort is ready for occupancy, 
the majors will proceed to the Paragmayen fort, Boqueron, to supervise its 
evacuation by the Bolivian troops. Thereupon, the Bolivians will march 
into Fort Vanguardia, and the Parasuavans into Fort Boqueron. Then 
everything will be just as it was on Deæmoer 5, 1928, when the historic clash 
took place. This agreeable resuls kss keen brought about after several 
months of negotiation and apparently after a laudable modification of posi- 
tion, in the interest of peace, on the oars of Paraguay by her leaving the 
matter to be settled by the instructiors of the Uruguayan Foreign Minister. 

About April 22, the two Uruguayan ma ors left for the Chaco to supervise 
the reconstruction and exchange of the for s, and on May 1, 1930, diplomatic 
relations between the two countries, whi-h were terminated in December, 
1928, were formally renewed by an exc-an:ze of cordial telegrams between the 
governments. At the same time, each cointry announced that a new Min- 
ister was departing at once to reopen the resvective Legations. 

When the forts have bezn exchangez, al of the conditions of the concilia- 
tion agreement of September 12, 1929. wil have been carried out, the. status _ 
quo ante of December 5, 1928, will have been reéstablished, and the two dis- 
putants left exactly where they were oz that date, with their respective posi- 
tions in respect of the territorial o> boundary dispute brought through the 
intervening vicissitudes unscathed anc intact—a diplomatic feat of no mean 
proportions. 

The Washington Protocol of September 12, 1929 made no provision for the 
final settlement of the boundary dispute, and therefore, upon the reéstab- 
lishment of the status quo ante, it remains to be seen whether Bolivia and 
Paraguay will be able to find a solutio- of the remaining territorial question 
by direct negotiation, or whether this method, if attempted, will eventually 
have to give way to a settlement ty arbirration. Historically, Bolivia has 
been inclined toward a direct settlement, vhile Paraguay appeared to favor 
arbitration. l 

In his message to Congress of April 1 ths President of Paraguay made this 
significant statement: 


Without trying to detract from tke importance of the conciliatory 

_ efforts of the Commission [at Weshirgtcn], honesty demands the con- 

fession that the causes of the rec2nt conflict have not been removed, 
every one of the disturbing factors being still unmitigated. 

The conciliatory resolution signec at Washington, September 12, 
1929, adjusted only those incider-ts which occurred in the preceding 
December and did nothing to eliminat the present or future risks grow- 
ing out of the present situation. 


He added that under the present corditins, any new act of military pene- 
tration into Chaco by Bolivia must be looxed upon by Paraguay as a grave 
provocation destined to disturb peace. Bowəver, the President hoped that 
the renewal of diplomatic relations after the signing of the egreement at 


mr 
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Montevideo for exchanging the forts, would inaugurateamore friendly epoch, 


without jealousy, mistrust and uneasiness. 
L. H. Wootsey. 


EXAMINATIONS FOR THE AMERICAN FOREIGN SERVICE 


One hundred and ninety-five cerdidates were designated by President 
Hoover to take the examinatians held July 14-15 in the United States. 
This is forty-six more than were designated to take the examinations held 
last December. Asaresult of thslatzer examination twenty-three candidates 
were appointed. Statistics of thcs2 taking the examinations since 1925 
show that in recent years the averege number of candidates appointed was 
approximately sxty. From 1925 to 1927 the average annual appointments 
were thirty-five. From those who Dassed the two examinations held in 1928 
sixty-nine were appointed and for the two examinations in 1929 the number 
was fifty-six. The increase in the number of appointees in the later years 
- is to be explained by the fact that the personnel of the Foreign Service has 
been largely increased to meet the great expansion in our foreign relations 
since the war, and in view of the increase of the appropriations for the Foreign 
Service personnel for the present fiscal year, July 1, 1930 to June 80, 1981, it 
is to be expected that a still larger number of appointments will be made.! 

Among those designated to take the examinations were eleven women. 
Judging by whaz usually occurs we mey expect that a certain number of these 
will not actually take the examinations. In 1929 ten women took the exam- 
inationsandonepassed. In 1923 twenty-three women took the examinations 
and two passed 20th examinations and were appointed. The figures for 1927 
were: twelve examined and one passed and appointed; 1926: four examined 
and none passed; 1925: eight exarnined and one passed. Itis perhapsof inter- 
est to note that of the ten womer who took the examination in 1929, six 
passed the written examination out o? those six only one passed the oral and 
received an appointment. The figares for men show that for the same year 
fifty-eight out cf two hundred and twenty-three passed the orals and were 
appointed. That is, twenty-six per cent were successful. This indicates that 
the proportion of the women who ere successful is approximately one-half 
that of men. With figures so smal: it is dangerous to draw conclusions, but 
the small percentage of women appointed is all the more striking when we 
remember that only particularly wll qualified women are likely to be so en- 
thusiastic about. entering the Fore-gn Service as to be willing to take these 
examinations. In any event it wculd appear that women are not favored. 
Criticism of the Board on the ground of discrimination against women would 
not, however, ke fair, since women cannot be used at all the posts and 

1By the Act of Congress of April 13, 1933, making appropriations for the Department 


of State, the approoriation for salaries. of Fcreign Service officials for the fiscal year ending 
June 30, 1931 is $3,298,500. For the fisca. year ended June 30, 1930 it was $3,001,000. 
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changed from place to place with the saar= freedom as is the case with male 
appointees. Another reason why a women is not so advantageous a choice 
for the Service is that a woman betweer. -he ages of twenty-one and thirty- 
five-—the limits for candidates taking tac examinations—is likely to marry 
and be snatched from the government ser-ice. The consequence is that the 
government loses the benefit of the sicceeding years in which the training 
already received would prove most valualle. There is no reason to believe 
that the Examining Board does not live ig to its professed intention of being . 
perfectly fair to the women candidates wao zome before them for the final 
oral examinations. i 

If the Board does not unjustly discrimmate against women it cannot be . 
denied that the successful women candicaces do encounter a certain courte- 
ous hostility on the part of their assoziztes in the Foreign Service. No 
woman of the qualities which would suit-hsr for a Foreign Service career can 
enjoy this situation and it is no wonde? tn: t they tend to resign after a short 
period. Notwithstanding these handicap. we may expect that the number 
of women appointees will greatly increzs2 in the coming years and it seems 
certain that they are destined to rend=r-valuable service. 

The statistics of those who completed tae written examinations in recent 
years shows that approximately twenty par cent subsequently passed the cral 
examination and received an appointmen-. The successful candidates are 
placed on an eligible list from which ap>cintments are made from time to 
time to fill vacancies in the service. Fernerly they had to endure a long 
wait before an appointment came. ‘The mule in regard to State apportion- 
ment was another hurdle which had to ke taken into account and it would 
appear that political considerations wer- not always without influence. 

. All this has been changed in practice. Aceording to the present method the 
successful candidate is soon designated tc serve as vice-consul in some neigh- 
boring consulate, to return after a few morths of practical experience in the 
field to receive a brief course of instructioas in the Foreign Service School of 
the Department of State. : 

In this way the novice has the advan age of practical experience in a 
particular consulate to serve as a basis fer the general course of training 
which he receives in the Department. Tae only defect in this system is that 
it rather commits the Government to a pa@manent choice before the appoint- 

_ing officers have had an opportunity to lean from first hand experience and 
contact the candidate’s qualifications o> she service. It is important to 
adhere in practice to the provision of sh2 Sxecutive Order of June 7, 1924 
which allows a “term of instruction in the Foreign Service School”? of ‘fone. 
year, which shall be considered a period ef probation during which the new 
appointees are to be judged as to their qu-lifications for advancement and 
assignment to duty. At the end of the wrm, recommendations shall be 
made to the Secretary of State by the Pesonnel Board for the dismissal of 
any who may have failed to meet the required standard of the service.” 
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If this prelimina-y period be made in reality one of probation and no definite 
appointment mede until a candidate has shown what he is really worth, it 
will then be possible to eliminate a few of the misfits who still succeed in 
getting by the Board which concucts the oral examinations. 

Oral examinations are the key of entry to the Service. After the candidate 
has received a satisfactory grade on a written examination he is examined 
orally by each one of the five members of the Board of Examiners. Under 
the Executive Crder of September 11, 1929, the Board is composed of three 
Assistant Secretaries of State, one of the Personnel Officers attached to the 
Division of Foreign Service Perscnnel, and the Chief Examiner of the Civil 
Service Commission. This group of higher officials, thoroughly familiar with 
the requirements of the service, are obligated to select those whom they believe 
best qualified tc discharge the duties of a foreign service officer. There are 
no formal regulations but it is generally understcod that the personality of 
the candidate must have an important influence. It is sometimes thought 
that fluency in speaking foreign tongues is essential for success in the oral 
examination. But the Board is impressed by the consideration that such 
fluency in the zase of Americans usually presupposes education abroad or 
long absences from the United States—conditions which are likely to 
withdraw the candidate from his national environment in his most impres- 
sionable years. Thisisnot desirable. Future representatives of the United 
States should grow up in an essentially American atmosphere. This does 
not, of course, mean that Americans born or educated abroad are any less 
thoroughly Amarican or any less patriotic. For similar reasons naturalized 
citizens are not as a rule selected to serve as representatives cbroad. 
Even when tbey speak English perfectly they cannot well be sent to 
their country of origin, anc this restriction on their usefulness is an 
additional reason why they are ordinarily less well qualified to enter our 
foreign service. 

In the course of the oral exemination the candidate may be asked almost 
any question. Each member of the Board makes his own estimate of the 
manner in which the candidate has answered his questions and after com- 
parison, members of the Board ere able to reach an agreement with regard to 
the most merizorious candidates. : In order to be successful the candidate 
must have for the written and oral examination combined a rating of eighty 
per cent or better. Candidates who have not received seventy-five per cent 
or better in the written examinations are generally advised to withdraw 
from the oral examinations. A later examination may be taken without 
prejudice. 

Through the coöperation of the press wide publicity is given for the date 
of the foreign service examinations and the written examinations are held in 
thirteen of the principal cities throughout the country so that an expensive 
trip to Washington is not necessary except for those who take the oral 
examination. 
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All interested persons may receive cor application to the Department of 
State a pamphlet containing the rulez anc regulations governing the foreign 
service examinations with sample ecer of recent written examinations. 
These examinations are prepared under the supervision of the Chief Ex- 
aminer of the Civil Service Commiss-cr and submitted to the Board for its 
approval. Although the written exacnhations are not Civil Service Exam- 
inations, they are conducted and ratzi b= the officials of the Civil Service _ 
Commission, and the Chief Examiner of the Civil Service Commission or 
his designated substitute is also a menser of the Board of Examiners. 
Desiring to codperate in this work the Chèf Examiner and the Civil Service 
Commission recognize how important i: s shat those who are to conduct our 
foreign affairs should be most carefull seected. According to the Execu- 
tive Order of June 7, 1924, “the secpe sad. method of the examinations shall 
be determined by the Board of Exemin-rs, büt among the subjects shall be 
included the following: At least one modern language other than English 
(French, Spanish, or German by prefereac), elements of international law, 
geography, the natural, industrial, anc sommercial resources and the ccm- 
merce of the United States; American LStary, government and institutions; 
the history since 1850 of Europe, Lati .merisa and the Far East; elements 
of political economy, commercial ard n-rīime law. 

A criticism sometimes made of the exaninations is that they are better 
adapted to test the memory of the cancidase than his capacity of reasoning. 
No doubt those who are destined to wetsh over our interests abroad should 
have the capacity to retain the mulsitadinous facts upon which their efi- 
ciency will depend. But that capacity iso little value unless the candidate 
also have the more rare and more presi reasoning faculties, which may 
eventually entitle him to be placed im tae foremost rank of statesmen. 
The greater the attention paid to this f=-tcœ the less will be the need of ap- 
pointing non-career men to certain cf c1- most important diplomatic pos:s. 
Furthermore, if the Department of Staze would encourage that thorough 
academic training which is the best fccrdetion for a foreign service career 
the examinations should set a premium 2ossvch training. In recent examina- 
tions there has been an improvement _x tkis respect, but they are still too 
long to allow much time for thought. = aumber of our universities have 
recognized this need of foreign service trziring. Georgetown University in 
Washington has organized a school wth this object especially in view. 
Other universities in Washington and elzewrere now offer special courses of 
training for those who intend to enter =r reign service or some other de- 
partment of Government. 

It would give further encouragement txappropriate academic preparaticn 
for the foreign service career if the written-ezamination could, like these last, 
be held at the end of the academic year, thatas in the period of vacation from 
July to September. When they are h2H during the academic term the 
tendency is to discourage enrollment for zh2 regular university course, and 
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many’ candidates who might combine preparations for the examinations 
with a beneñcal year of university work spend two months and many 
dollars in cramming. If they fail all is lost. 

In view of ths fact that the preparation of the foreign service examinations 
is a highly. techaical and difficult matter it would seem that an especial appro- 
priation shoulc be authorized to permit the Civil Service Commission to 
secure the necessary assistance. Although the Commission recognizes the 
importance of these examinations, it is hardly to be expected that it will 
draw upon tha meager appropriation, $2,500, which it has to meet the 
needs of outside expert assistance for all its own technical examinations. 
Such a sum is hardly adequate to prepare the technical questions needed 
for the examiration of chemists, vlysicists, etc. 

In the desir to make constructive suggestions and to offer counsels of 
perfection, it should not be forgotten that the present system of examinations 
for the Foreigs: Service under the Rogers Act only dates from 1924, and that 
there has beer a constant and rapid improvement in the procedure of the 
examinations as well as in tke quality of the appointments made. After 
years of inattention it is fortunate that Congress is now alive to the impor- 
tance of our Fereign Service and is willing to make reasonable appropriations 
for its betterment. 

ELLERY C. STOWELL. 


THE INSTITUTE OF POLITY AT EARLHAM COLLEGE 


On May 1¢th last, Mr. William Cullen Dennis, recently Corresponding 
Secretary of tne American Society of International Law and one of the edi- 
tors of its JOJRNAL, was formally inaugurated President of his alma mater, 
Earlham College, at Richmond, Irdiana. His new responsibilities made it 
necessary for Mr. Dennis to resign the two important positions he held with 
the Society end JOURNAL, but he retained membership in the Executive 
Council and Zxecutive Committee. The Society’s loss is Earlham’s gain, 
and the college is to be congratulated upon obtaining an executive with the 
efficient treintng, broad experience, and high international reputation, such 
as are possessed by Mr. Dennis in excellence and abundance. 

It was quive natural that the new president should desire to continue at 
the college some of the lines of work with which his whole life had been asso- 
ciated; and coincident with the formal assumption of the duties of his office, 
he initiated en Institute of Polity to deal with the foreign relations of the 
United States. The Institute mez May 15-17 and was devoted to the con- 
sideration of the international reletions of the United States with the Latin 
American Republics and the nations of the Orient. Three round table con- 
ferences on relations with the first mentioned countries were conducted by 
the Honoralle Francis White, Assistant Secretary of State, one relating to 
Central America, one to the republics of the Antilles, and the third to the 
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republics of South America. Professor Seorge Grafton Wilson, the Editor- 

‘in-Chief of the JOURNAL, conducted thee round table conferences on the 
relations of the United States with the Orsnt, one dealing with China, an- 
other with Manchuria, and the last wizz J=pan. 

At a dinner on the 15th, presided aver b= President Dennis, an address on 
the value of Institutes of Public Affais was delivered by Mr. Chester 
DeWitt Pugsley, of Peekskill, New York, theough whose generosity. the Insti- 
tute was made possible. Addresses were aleo delivered by Director Henry T. 
Hodgkin, of Pendle Hill Graduate Schco_, sad Professor Jesse S. Reeves, an 
editor of the JOURNAL. At an evening =ss5n on the 16th, devoted to “Our 
Latin American Neighbors,” and prec over by Hon. Evans Woollen, 
the principal address was made by Dr. Jemes Brown Scott, President of the 
American Society of International Law. T're closing session was held on the 
evening of the 17th, and the address on “‘ mtervention in Latin America” 
was delivered by Professor Ellery C. Steve, also an editor of the JOURNAL. 

The round table conferences occupied ++ mornings, and the afternoons 

were left free for private conferences, -2=reation and public exercises of a 
social and cultural nature. 

The conference was inspired and pervade— with an atmosphere of jistice 
and friendliness to all nations. ‘The leaders-of discussions were selected with 
the view of giving the members of the caxe==nee an opportunity to learn et. 
first hand of the real purposes and ideals yh 2h have inspired the conduct of 
American foreign affairs with relation to Letin America and the Orient. The 
more opportunities of this kind that are =xov-ded for the sections of the vast 
continental. empire embraced within the Jrted States which do not have 
direct contact with the international prcbEms of government, the better 
will the people of the country as a whcle tncerstand those problems and be 
in a position to codperate in the carrying >w of policies that have for their 
purpose the advantage and benefit of th sndire nation. 

President Dennis has acted wisely in nekiag adult education along inter- 
national lines a feature of his administraficn, and it is to be sincerely wished 
that he will be enabled to make such an Iretizate of Polity an annual feature 
of the academic year at Earlham. 

Groras A, FINCH. 


THE GENERAL ACT FOR THE PACIFIC SHEIT IMENT OF INTERNATIONAL 
i DISPUTES 


The League of Nations provides a meche1iem for continuous experimenta- 
tion in the technique of preserving pee. Only occasionally havetits 
members attempted to embody their condrsieas resulting from this effort in 
a formal document. This caution doubtl=s e-ises from the perception that 
‘such conclusions are necessarily subject tc or inuous revision in the light of 
new conditions and new data. 
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One such attempt was made by the Assembly in September, 1924, when 
it drafted the ‘Seneva Protocol for the Pacific Settlement of International 
Disputes. Ansther was made by the Assembly in September, 1928,-when it 
drafted the General Act. A comparison of these two documents throws 
light on the evolution of thought on the subject of preserving peace. Each 
was the result of several years preparatory work by League committees 
whose main fur.ction related to disarmament. Thereports of the Temporary 
Mixed Commi: sion for the Redacticn of Armaments which functioned from 
1921 to 1924 led to the Protoccl; and the reports of the Commitiee on Arbitra- 
tion and Securty established in 1927 by the Preparatory Commission for the 
Disarmament Conference led to the General Act. It is supposed that reduc- 
tion of armaments will be the natural result of agreements which secure 
peace. If suena peace agreement really reduces the probability of war, and 
(even more important) if it convinces all states with considerable armaments 
of that fact, taen (if the assumption that armaments are only for defense is 
correct) the pressure of the taxpayer ought to force reduction of armaments. 
The value of the peace agreenenz ought to be exactly measured by the 


amount of armament reductior which follows it. 


While this theory is by no means incompatible with the theory of the 
American delegation at the London Naval Conference “that fair limitation, 
of armament s of itself a wholesome and effective measure of security,’’! yet 
the League’s studies have gen2rally concluded that other types of security 
agreement must precede disarmament, that moral disarmament must 
precede material disarmament, thas attitudes must change before armaments 
can be redue@d. Certain inc.dents can be interpreted as supporting this 
thesis. The Four Power Pacific Pact signed in December, 1921, preceded 
the Washington Disarmamert Treaty. The Locarno treaties signed in 
October, 1925, were followed >y evacuation by Great Britain and France of 
part of tke Rhineland zone. The Kellogg Pact signed in August, 1928, led 
tothe Londona NavalTreaty o£ 1939. Thevalueofthe Geneva Protocol could 
not be testec because that inssrument never came into effect. The General 
Act formally came into effect. on August 16, 1929, in accord with Article 44 


. which declares: “The present General Act shall come into force on the nine- 


tieth day folowing the receipt by the Secretary General of the League of 
Nations of tae accession of nct less than two Contracting Parties.” Acces- 
sion had been notified by Sweden (May 18, 1929), Belgium (May 18, 1929), 
and Norway (June 11, 1929). Of these, however, Belgium alone had 
acceded to she entire treaty The other two had become parties only to 
parts one and two? The pos:-tion of these countries in respect to armaments 


1 Radio addzess of Senator Robiuson, April 20, 1930, Publications of the Department of 
State, Confereace Series, No. 3, p. 48. 

2 Montkly Summary of the Leagie of Nations, IX, 254; X, 28. The French Chamber of 
Deputies authorized ratification on June 12, 1930, : 
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is such that the value of the Generel Aci œn not be judged by its effect on 
disarmament until further accessions are r-sorded. 

A study of the security agreements meat oned in the preceding paragraph 
indicates that attention is sometimas divested toward war and sometimes 
toward disputes which might lead to war ard that in either case the problem 
is sometimes dealt with by the assamptic: cf negative engagements and 
sometimes by the assumption of positive ergagements. The Kellogg Pact 
is a perfect example of handling both questions by negative engagements. 
The parties agree that they will not go to rac except in defense and that they 
will not settle disputes except by peaceful means. The Geneva Protocol, on 
the other hand, illustrates how both quesziens may be handled by positive 
in addition to negative engagements. Te parties agree to take measures 
to prevent or stop an impending or ectua var and to submit to prescribed 
procedures for the settlement of every in-e national dispute in which they 
may be involved. The other instrumert: combine these four methoas 
(renunciation of war, renunciation of ncn-oeceful settlement, prevention of 
war, acceptance of pacific procedures! in vatious ways and qualify them by 
regional limitations, by limitation of the partis or by variations in procedure. 

The General Act resembles the Geneva P -tocol in stressing the positive 
action agreed upon in future contingencies kuzit differs in confining attention 
to the settlement of disputes, in puttiag fe -tk the various procedures of 
pacific settlement in more detail, and ir givmg more option as to choice o7 
procedure and reservation of certain typ2s of disputes. It is in fact a 
multilateral, all in, arbitration treaty, bat ske extreme anxiety of its archi- 
tects to create a system of maximum flaxintity is shown by the fact that 
they not only permitted extensive reservazi=2, but presented the General 
Act as an alternative to any one of three mocel bilateral conventions. One 
of these provided for eventual arbitration oi £il disputes between the parties 
not otherwise settled. The second provided “or judicial settlement or arbi- 
tration of legal disputes and submission af o:lErs to conciliation. The third 
provided for submission of all disputes tc sonciliation as do the Bryan 
peace treaties and closely follows the Assenl_y’s proposal for conciliation 
in 1922. l 

Although the General Act does not deal w=tL pcsitive action to be taken in 
case of war or threat of war, the importenze of such engagements for the 
„preservation of peace was recognized by its iremers. In addition to recom- 
mending the General Act and the model Lilase-al pacific settlement treaties, 
the Ninth Assembly, on recommendatiom œ -he Arbitration and Security 
Committee, recalled the far reaching procedar available under Articles 10, 
11, and 16 of the Covenant “to prevent hcszlities and to stop hostilities 
which have already begun.” In aid of this procedure the Assembly recom- 
mended a model treaty, originally suggested or Germany, strengthening the 
Council’s authority, especially to order a eessacion of hostilities and a with- 
drawal of troops. Finallyit recommended th-ee alternative security treaties. 
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One was collective treaty of ro2-aggression, mutual assistance and pacific 
settlemens or. the Locarno model. The second was similar but omitted 
the mutual assistance provisicns. Tne third was bilateral instead of collec- 
tive. Thus states accepting the most far reacàing of these alternative agree- 
ments (i.e., Tae General Act, tke treaty to strengthen the means of prevent- 
ing war, end tha collective treat~ of non-aggression and mutual assistance) 
would be bound by a system not fer different from that of the Protocol 
of 1924. 

The distinctive feature of the proposal was, however, the opportunity of- 
fered to acceps these obligat.ons gradually and by bilateral treaties if 
desired. Itis to be observec also that the documents dealing with positive 
action to be takan in the event cf war or threat of war suggest that prevention 
or stoppage of hostilities ratk2: than punishment is the object aimed at and 
that economie and financial measures may be more appropriate than military 
meesures. Though the Covenart itself contains similar suggestions, the fact 
has not always been recognized <n the discussions of sanctions. The Tenth 
Assembly in 1€29 emphasized tiese characteristics of League sanctions by 
again encorsing the model trzaby to strengthen the means of preventing war 
and urging a draft conventicn o2 financial assistance.’ 

The Genera. Act* contairs four chaptars dealing respectively with 
conciliation, jcdicial settlemeat, arbitration, and general provisions. All 
disputes not ~eserved as permitted in Article 39, not settled by diplomacy and 
not submitzed to judicial secthement or arbitration (Art. 20), must be sub- 
mitted to a permament or ad Loz conciliation commission established by the 
parties to the dispute. The eammission normally sits at Geneva, reaches 
conclusicns by a majority vote. terminates its labors within six months of 
the date on which it is given 2cgnizance of the dispute and acts under the 
prccedure set forth in the Hague Convention of 1907 for commissions of 
inquiry. Its functions, however, are not ccnfined to fact finding. It also 
“endeavours to bring the parties to an agreement” and “after the case has 
been examinec, informs the parties of the terms of settlement which seem 
suitable to it, end lays down tae period within which they are to make their 
decision.” It can not bind tha erties to anything and can not even publish 
its procès verbal without their consent. _ 

(Chapter II of the General Act requires, subject to reservations under 
Article 29, sukmission to the Parmenent Court of “disputes with regard to 
which the part.es are in conflici as to their respective rights.” These are said 
to include ell disputes mentioned in Article 36 of the Permanent Court 
Statute. The parties may agree to substitute a special arbitration tribunal 


3 Montkly Sinrmary of the League of Nations, IX, 309. 

t For text, ibid , VIII, 298. Sez alo, League of Nations Documents, Preparatory Com- 
mission for the Disarmament Corzezerc2, Committee on Arbitration and Security, Reports, 
February 8, 1928 and July 5, 1928; Recorcs of the Ninth Assembly, Plenary Meetings, pp. 
1677, 4927, 
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in which case the procedure follows that of tae Hague Convention of 1907 and. 
the substantive rules of Article 38 of the Court Statute apply. 

Chapter III provides that any dispite aot required to'be submitted to 
judicial settlement and not settled within 1 month after the conciliation com- 
mission ceases its work; “may” be subritted to arbitration, subject to 
reservations under Article 39. Thouga the word “may” is used the inten- 
tion of the article seems to be “must.” Tke tribunal has five arbitrators, of 
which each party selects one, the other thrze being chosen by agreement from 
nationals of third states. If other mean “ail, they may be chosen by the 
President of the Permanent Court of Irtzarnational Justice. The Hague 
* Convention of 1907 applies to the tribuna., ‘n so far as the compromis makes 
no provision. If the parties fail to agree =r the compromis in three months, 
either one may bring the case before the -r. bunal by unilateral application. 
Articlé 38 of the Court Statute applies aut if no law exists the tribunal 
decides ex aequo et bono. , 

Chapter IV authorizes the use of special conventions in force between the 
parties for settling disputes to which they cre applicable. If differences of 
opinion exist as to the justiciable charact:-r of the dispute, the conciliation 
commission suspends action until the Permanent Court of International 
Justice has decided. If either party clars that its domestic authorities 
have competence, proceedings are suspenced until a year after “a decision 
with final effect has been pronounced w-thir a zeasonable time by the com- 
petent (domestic) authority.” Ifthe conscisution of a state does not permit 
the annulment of its court’s decision, the international tribunal, in case it 
mas that such domestic judgment violates international law, may award an | 

“equitable satisfaction” to the injuzed s-ate. This provision recalls the 
protocol, attached at American suggestion to the proposed International 
Prize Court Convention of 1907. 

Special rules are laid down for cases vere more than two states are 
interested but any two parties to the Gene al Act are bound with respect to 
their interest in a dispute even though otaer states are interested. Third 
parties may request to intervene and ths t-izunal decides. 

According to Article 38, accession may ke qualified by eliminating the 
chapter on arbitration, or by eliminating bcch th= chapters on judicial settle- 
ment and arbitration. Article 39 permits r-=rvation of (a) disputes arising 
out of facts prior to accession of either parzy, (b) domestic questions, (©) 
“disputes concerning particular cases or cearly specified subject matters, 
such as territorial status, or disputes fallmg within clearly defined cate- 
gories.” Such reservations are applied rec procally and they do not apply 
to the conciliation procedure unless express y so provided. 

The. General Act is open to accession ky m2mbers of the League and non- 
members to which the Council has commuxizated a copy for that purpose. 
It is concluded for five years and continu:s thereafter among the parties 
except in so far as denounced completely or partially by any of them on six 
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months’ notice. The act is of interest as combining the experience of the 
numerous pacifis settlement treaties concluded since the war strongly sug- 
gesting the Pan American treaties of 1927 in certain feature. “It gives states 
an opportunity %o accept compulsory pacific settlement of all disputes by the 
most appropriaze procedure, taus implementing the second article of the 
Kellogg Pact. At the same time the provisions for partial ratification and 
reservations mase it possible “o> states to became parties even if they are not 


ready to go the whole way. 
Quincy WRIGHT. 


INSTITUT FUR AUSLANDISCEES OFFENTLICHES RECHT UND VOLKERRECHT 


One of the most important events marking the progress of the science of 
international law in the post-war period is the 2stablishment in Berlin in 1925 
of the Institut tür auslandisches öffentliches Recht und Völkerrecht. This 
organization for scientific research in international law and comparative 
public law, exernplifies the renewed interest in comparative law and inter- 
national law wich is particularly evident on the continent of Europe. The 
Institute, though but five years old, is already entitled, by virtue of its pro- 
gram and published achievements, to the first rank among institutions de- 
voted to the’ study and clarifization of international law. In fact, at the 
moment it has ao comparable rival. 

Before calling attention to these accomplishments, it may be well to iden- 
tify the patrorage and position of the Institute in the scientific world. 
Fostered by the Kaiser Wilhelm Gesellschaft for the promotion of science and 
research, especially in the nasural sciences, the Institute was the first among 
thirty or more such institutes of the Gesellschaft to be devoted to the social 
sciences. The only similar organization is its sister Institute of Foreign 
Private Law and Conflict of Laws (Institut fir auslindisches und interna- 
tionales Privatzecht), each af which supplements the other. Receiving its 
funds, which row exceed $70,000 a year, in part from the Gesellschaft, 
in part from tae Reich and from other bodies, it has its roots partly in 
Berlin University, whose professors of public law direct its activities, 
and partly in the non-academic world. I: is an independent scientific 
organization. It had its origin in the realization, commonly prevailing 
in Germany, taat too little attention had been paid in Europe, and par- 
ticularly in Germany, to the legel experience of foreign countries and, in 
the field of international law, to the development of positive law as exempli- 
fied in the precedents afforded by the decisions of international and munici- 
pal tribunals and the positions taken by Foreign Offices in the settlement of 
controversies tarough diplomatic negotiation. 

The Director, and it may be said the inspiretion of the Institute, is Dr. 
Viktor Bruns, Drofessor of international law in the University of Berlin, ad 
hoc Judge of. tae Permanent Court of International Justice, and German 
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Judge on the Polish-German and otber nixed arbitral tribunals. A gifted 
scholar, endowed with youth, energy, exacutive ability, and extraordinary 
vision, it may be said that the eminence atzained by the Institute is primarily 
due to his exceptional competence and that of the able group of collaborators 
whom he has associated with him in the vork including a supervisory board 
consisting of Professors Triepel, Smend, Eeufmann, Kazas and Glum. The 
Institute now possesses some forty roams 1n the old Schloss in Berlin, a staff 
of some twelve well-equipped scholars, kesides clerical aid, a considerable 
library on comparative and international law, and the technical apparatus 
necessary for research. 

Fellowships are occasionally granted to foreign students for scientific ccl- 
laboration, and lectures for the staff are occasionally given by members of the 
Institute and visiting scholars. 

The activities of the Institute are so w d2spread and varied in character 
that it might almost be supposed, buz for the most convincing evidence of 
practical performance, that the program wes too ambitious for accomplish- 
ment. The work falls into several div-siors: (1) the continuous mastery and 
analysis of source materials, for the purpose of furnishing apparatus for the 
scholar; (2) the preparation and editing o? scientific publications, serial and 
occasional, including translations of works o? major importance; and (3) the 
rendering of practical aid to the German amd other governments, in their 
administrative and judicial departme2azs, a3 well as to the mixed arbitral 
tribunals and other international bodies, b:7 furnishing scientific opinions, 
memoranda, digests, compilations, ets, or technical subjects. 

In the first group—dealing with soirce materials—the Institute is pri- 
marily interested in making available the precedents embodied in judicial 
decisions of municipal and internationa- cour:s, in diplomatic correspondence 
and in treaties. It has, therefore, undersaker. the publication of several 
series of works: (a) a volume containing {Le rules and principles declared by the 
Permanent Court of International Justice, soma 400 in number, annotated; 
(b) volumes devoted to the publication of decisions of municipal tribunals 
dealing with international law, one fcr esca country, the headnotes to be 
printed in three languages, and the text in tac original language; (c) an index- 
digest of the legal and political material patlished in the colored books and 
similar organs of the Ministries of Foreign Afairs of the principal European 
countries, the earlier volumes to cove: ths period 1850-1870; and (d) an 
index-digest by subject-matter of the provisions of treaties concluded by 
the different European countries since _81£. Several of these works are in 
advanced stages of preparation, and soe srs about to be published. 

In the third group of activities—aid jurnished to public administrators and 
the world of affairs—the opinions, reports, aad memoranda of the Institute 
are not published except as they may later appear in the Zeitschrift für aus- 
landisches Offeniliches Recht und Vélxerrechi, presently to be mentioned. 
The Annual Report of the Director of the Institute mentions some of the 
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topics covered by these opinions, reports, and memoranda. In connection 
with the work of the Institute, the principal periodicals in the field of public 
law and interrational law are indexed and analyzed, and the library keeps 
exhaustive sukject catalogues. This, with tre index of current information, 
supplies the irvestigator wizh a technical apparatus of exceptional value. 

It is in the second group o? activit:es—serial and monographie publications 
—that we find represented some of the principal work of the Institute. 
Among other publications, the Institute sponsors the following serials: (a) 
The Nouveau Recueil Général de Traités, bezun by Martens, and now con- 
tinued by Frefessor Triepel cf Berlin, one of the curatorium and scientific 
advisers of the Institute. The Institute in this connection keeps an exhaus- 
tive record ol all texts of treaties, ratifications, adhesions, ete.; (b) the 
Staatsarchiv, a well-known repository of official documents, begun in 1861, 
but suspendec since 1919, and now revived by the Institute with the colla- 
boration of Dr. Friedrich Thimme; (c) the Jchrbuch des öffentlichen Rechts der 
Gegenwart, sirce Volume 15, under the joint direction, among others, of 
Professors Brins and Triepel; and (d) a series of monographs, of which 
thirteen have appeared since 1927, published mainly by members of the staff 
of the Institute under the title “ Beiträge zum ausländischen öffentlichen Recht 
und Völkerrecht.” Some of these monogrephs are of considerable impor-- 
tance, including studies on martial law in different countries, sovereignty, the 
problems of minorities, the legal position of foreign troops in the Saar, eco- 
nomic representation in government, and various phases of constitutional 
law, comparatively considsr2d. “he Institute also sponsors a series of 
monographs on the press laws of differens countries, of which two have 
already appesred. The translation into German of Anzilotti’s ‘Corso di 
diritto internazionale” was also undertaken ander the auspices of the Insti- 
tute, and the translation of cther works is in progress. 

Major sign-ficance for international law, however, attaches to the Zeit- 
schrift fiir aus'ändisches öffentliches Recht und Valkerrecht, the first volume of. 
which now lies before us. It consists of 15_5 pages, divided into two parts, 
the first (657 pages) consisting of scientific articles, and the second (858 
pages) of docaments. So vast is the field covered by this material, that the 
systematic tavle of contents printed at the beginning of Volumie 1 includes 
the principal subjects and topics of international law, aside from the numer- 
ous topics on 3onstitutional and administrative law also noticed. The index 
leaves very few subjects of current interest in international law untouched. 

Among the most noteworthy contributions to the first volume is the lead- 
ing article of >rofessor Bruas (56 pages) entitled, “ Völkerrecht als Rechisord- 
nung,” in-whizh the author discusses international law as a legal system in its 
relation to municipal law. The arzicle constitutes a philosophical and ceriti- 
cal survey of the legal order prevailing among states, oriented by illustrations 
from the various subdivisions of international law. Particular attention is 
given to the extent of individual states’ freedom of action within the frame- 
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work of international law. ` The study shculd be made accessible in English 
and other languages. Among numerous cther articles worthy of special 
mention, attention may be called to Pro‘essor Bilfinger’s. “Considerations 
upon Political Law,”. dealing with th2 mduence of political considerations 
upon international law, constitutionel lew, and administrative law; Dr. 


Leibholz’s (of the Institute) “Prohiktitioa of Arbitrariness and Abuse of. 


‘Discretion in International Law and R-lations” (48 pages), a contribution of 


genuine significance; Professor Spykwans “The United States and the | 


Allied Debts” (80 pages); Professor Tricpel's “International Regulation of 


* Citizenship,” an effort which, at the recens Tague Codification Conference, ` 


achieved but little success; Dr. Bentwica’s ‘‘Judicial Interpretation of the 
Mandate for Palestine” ; Drs. Schmid aad &chmitz’s (of the Institute) “ Para- 
graph 4 of the Annex to Section 4 of Pert 13 of the Treaty of Versailles” (70 
‘pages), which discusses the provision re_atir gto the charge laid upon German 


private property in the several Allied ecuntcias for indemnities due from Ger- 


many on account of exceptional war measures or sequestrations in Germany, 
private debts, and “acts committed ” by Germany prior totheentranceintothe 
war of the particular Allied country in que:t:on, the authors showing rather 


clearly that the term “acts committed ” ecudc have meant only unlawful acts, a 
as construed by the mixed arbitral tribrmak, end not, in addition, lawful’ 


acts, as construed by the Mixed Claims Commission, United States and | 
‘Germany; Dr. von Elbe’s (of the Institate) ssudies on the “Origin, Recogni- 


‘tion, and Territorial Delimitation of Belgian” and on “ The English-Turkish | 
Conflict over Mosul,” designed to inaugurare a series of studies on all aspects ` 
ofthe territorial changes effected since 1315 5, to determine the legal: principles, ' 
if any, which operated in the creation, recozaizion, and boundary delimitation’ 
of states. Then follow a number of artizles on constitutional and administra- . 


tive law, including a study on “The Par-icipation of the German Govern- 


ment in Economic Enterprises,” by ex-Ceccetery of State Saemisch; on “The | 


Municipal Responsibility of the State in 3elgium,” by Professor Bourquin; 


` on “The New Swiss Law of Officers,” ty Cr. Haab; on “The Scandinavian 
Law concerning Aliens, ” by Dr. Bloch ‘of tha Institute); on “Some Conse- ` 


quences of Judicial Review” in the United €tates, by Dr. Blachley and Miss 


' Oatman, of thé Brookings Institution, ard zerain adding on minority schools 


in Canada and English school administzaticn. . 
` The second part of the Zeitschrift, cortairing documents, is Sadie as 


` follows: (a) important decisions of internaticnal and national courts, with 


critical annotations by members of the szaf of the Institute; and (b) reports 


“of international acts‘and events, important reaties and diplomatic notes. 


A further subdivision deals with constitatioael and administrative law, and 


reprints decisions of courts and municipal le@slation of various countries in _ 


“ these fields. 
This account of the intellectual and literary activity of the Berlin Tostitute 


will give some indication of its importance and will serve to justify the opinion 
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that its establistment is insome degree anepoch-making event inthe develop- 
ment ‘of the science of international law. Tbe training it affords will'equip 
its staff to render the highesi character of service in the many spheres. 
in which a sound and critical knowledge of international law and relations is 
essential. The integration of the Institute with the public-service, and 
particularly with the activities of iiternaticnal tribunals, should aid the 
current evoluticn of the law. The aims and achievements of the Institute 
should furnish £ goal and ideal for research organizations in other countries; 
and it may be koped that in time its manifold labors will be shared by the 
codperative effcrt of similar research institutes in other nations, and espe- 
cially on the American Continent. 
Epwin M. BORCHARD. 


CATE 
HENRY G. CROCKER ' 

We are so accustomed to associate greatness with outward achievement as 
to forget that ii is an inherent, intrinsic quality and generally, although not 
always, brought to the surface by an outward incentive; and that often, 
especially if worldly ambition ke lacking, the impelling cause to project itself 
from within mtst be very great indeed. 

How then my we know the inherent qualities of those who have never 
expressed them :elves, or at least not fully, to the outward world? By inter- 
course, by perscnal contact anc an association which, little by little, discloses 
what does not rhow itself to the casual observer. 


Alas for those that never sing, 
But die with'all their music in them! 


Such was Henry G. Crocker—great in the qualities that make for great- 


' ness; great in the opinion of those w30 knew him well, and only lacking the 


ambition to have arrested the attertion of zhe public which prefers to be 
shown, instead of discovering for itself, the ‘nner T light which burns with a 
consuming, altLough a hidden flame 

On the 5th day of June, 1930, the Carnegie Endowment for International 
Peace adopied, by its Executive Committee, the following resolution: l 


Henry Craham Crocker, a resident of Washington for over twenty- 
eight years, died suddenly at Emergency Hospital on Tuesday, May 6, 
while convalescing from a minor operation. 

Since January 1, 1914, Mr. Crocker was an assistant in the Division 
of Internacional Law of the Carnegie Endowment for’ International 
Peace. H2 was an assistant legal adviser to the American Commission 
to Negotiase Peace at Paris in 1919, and was a member of the American 
representasion that acccmpanied President Wilson on board ‘the 
George Weshington. He remained in Paris for over a year working 
upon the several peace treaties negotiated at that time. 

Mr. Crozker’s work was well known ir the profession of international 
law,-and hə was the authcr of a compila-ion on the law of the marginal 
sea. He ras a member of the American Sodiety of International Law, 
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and a corresponding member of the Société de Législation Comparée of 
Paris. . 

Mr. Crocker was born in Milwaukes, Wisconsin, on August 10, 1868. 
He graduated from Yale Law School :n 1892, and was a member of the 
Bars of Connecticut, Ilinois and Calfornia. He was the principal of 
the Coronado High School from 1896 to 1990, and taught in a Los Angeles 
High School from 1900 to 1902. He ther came to Washington to enter 
the service of the Department of State, where he remained until he 
resigned to go with the Carnegie Endowment on January 1, 1914. 


To this minute I would add Judge John Bessett Moore’s appreciation: 


“There has just been communicated to me the melancholy news, 
conveyed in your letter received this marning, of the passing away of 
Mr. Crocker. The length as well as zhe value of his service will cause 
his loss to be keenly felt, while the severance of old and cherished per- 
sonal associations will create a profour.dsanse of sorrow. Ihave known 
him since his first connection with the Endowment, and can speak ad- 
visedly as well as feelingly.”’ 


_ Lives such as Mr. Crocker’s do not touca tke world at large, but within a 
smaller circle they live in the lives of others; nobody who came into contact 
with him could forget the manner of man he wes; no one could know him and 
not see what human nature could produce witout apparent effort; and none 
could be taken into his life without being the better for it. 

To live in the lives of others is not the leest or the less enduring of that in- 
definable thing we call immortality. 


James Brown Scorr. 


Sa 
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CURRENT NOTES 


SCHOLARSHIPS IN INTERNATIONAL LAW 


The Harvard Law School announces the establishment of the John Harvey 
Gregory Trust, the income of hich is avaiable for scholarships in inter- 
national law in the Harvard Law School to students of every nation with 
whick the United States has diplomatic relations, including the self-governing 
dominions cf tke British Commonwealth of Nations and India. The trust 
was established in 1929 by Mr. Cheszer D. Pugsley, of Peekskill, New York, ' 
in honor of his father and in memory of his mother. . It is named after his 
grancfather. 

For the year 1930-1931 the stipenc of eack scholarship is $400, sufficient to | 
pay the tuition fee. Five of the schclarships will carry an additional stipend 
of $500. Cancidates for all the scholarships must be qualified to enter the 
Harvard Law School as a gracuate student; must be nominated by the 
Minister for Foreign Affairs or an equivalent official of his country; and must ` 
satisfy the Deaa.of the Harvard Law School that he possesses the necessary 
qualitications for admission, anc thet he is sipplied with sufficient funds in 
addition to the stipend to carry on his work during the university term. 

The scholarsiips will be awarced by the President and Fellows of Harvard 
College on the recommendation of the Faculsy of the Law School. Holders 
of tha scholarships must study international law and such other subjects as 
are required by the Harvard Law School in each case. The Official Register 
of the Law School, giving information as tc educational requirements and 
living expenses, will be sent upon r2quest. The school term of 1930-1931 
begirs on Sept2mber 22, 1930, end ends on June 18, 1931. 


AWARDS BY THE SOCIAL SCIENCE RESEARCH COUNCIL 


Tte Social Science Research Council recently announced its awards of 
grants-in-aid and fellowships during 1930-1331. Thirty awards, including 
one renewal, o` research fellowships in the social sciences were made out of 
109 applications. The fellowships are desizned primarily to promote the 
development o` promising young research workers by giving them opportuni- 
ties to carry o2 the investigaticn of some signifizant project. The stipend ` 
varies with tha requirements o` each fellow, considering the number of his 
dependents, the amount of travl involved, and necessary clerical assistance 
and equipment. The fellowships are open tc men and women, citizens of the 
United States sr Canada, who rold the Ph.D. degree or its equivalent, and 
who are not over thirty-five yeers of age. The closing date for applications 
for 1931-1932 :s December 1, 1930. Awards will be made in February, 1931. 
Further information and application blanks mey be had from Walter R. 
Sharp, Secretery, Committee cn Research Fellowships, 230 Park Avenue, 
New York, N. Y. 
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THE INSTITUTE OF POLITICE, WILLIAMSTOWN, MASS. 
The tenth session of the Institute cf >cliies at Williamstown, Mass., will 
be held July 31 to August 28,1930. This I-stitute began its annual sessions 
in 1921 for the purpose.of exploring th3-acts-underlying international events, 


to promote among adults the study M for=ign affairs, and to create inter- : 


national good will on the basis of an tndeixtanding of our respective prob- 
lems and policies. The Institute is suppcrted by Williams College, Mr. 
Bernard M. Baruch, the General Edu:atiom Board, the Carnegie Corpora- 
- tion, Mr. John D. Rockefeller, Jr., arc Mr Herbert H. Lehman. 


‘The tenth session of the Institute wE. >e cəvoted to the study of a group of ` « 


problems of “World Political Statiizetion.” Lecture courses will be 
delivered by Dr. Paul Mantoux, of Paris; the Rt. Hon. Lord Eustace Percy, 
of London; and Dr. Walter Simons, cf Ber_n. Addresses will be made by - 
Professor C. DeLisle Burns and the Rz. Hon Lord Meston, both of London. 
The lecture courses are open to the pukic, =nd no admission fee is charged. 

Round-table conferences will be hekc or the: Far Eastern situation, an 
analysis of Western civilization, recen> eccn»mic progress in Europe, limita- 


tion of armaments, Pan-American problems, and the political aspects of ` 


aerial navigation. Attendance at these cotferences is limited to duly en- 
rolled members of the Institute, the regiz:r=t_on fee for which is $25. Several 


general conferences will also be held. “Wankarship in the Institute is open to. ' 


men and women who are competent tc ccn4rikute to the discussions. Ap- 
plications should be addressed: to the. Inst-zute of Polities, Hopkins Hall,. 
Williamstown, Mass., where informatiam cay also be obtained as to ac- 
commodations. f 
INSTITUTE OF PUBLIC AFFAIES, UNIVERSITY OF VIRGINIA 
The fourth session of the Institute of 251-3 Affairs will be held at the Uni- 
versity of Virginia, August 3-16, 19&C. Tke program will consist of three 
features, round-table discussions; an pen forum, and public addresses. 
Particular emphasis will be laid on tbe dcanestic problems of the United 
' States, but there will be round-table srd “osum discussions of “Our Latin- 
American Relations” led by Dr. Clarenze H. Haring. Full information 
may be obtained from the Secretary, Bax 129, University, Virginia. 


s 


CONGRESS OF CZ=C4 . URISTS 
The Third Congress of Jurists of Cze2~Dslc7akia will be held at Bratislava, 
October 11-14, 1930, under the high petcomase of President Masaryk. The 
Congress will consider scientifically a n amkez of subjects of civil law, private 


rights; civil procedure, penal law, public law and financial law. The Presi- | 


dent of the Congress is Dr. VI. Fajnor, sad tke Secretary, Dr. Cyr. Barinka.' 


INTERNATIONAL LAF i&-OCIATION 


~~ Thirty-Sixth Conference of the Iatertational Law Association (not | 


to be confused with the American Socizty 2i International. Law, as the two. 


B. 


\ 


-~ 


CURRENT NOTES 595 


organizations are in no way connected) will be held in New York City 
September 1 to 10,.1930. The Hanorable John W. Davis is president of 
the conference. Daily business sessions will be held at the House of the 
Association of the Bar, 42 West 44th Sr., on September 2-6 and 8-9. 
The subjects for discussion are ‘Legalization of Documents,” ‘Social In- 
surance,” ‘Eftect of War on Contracts,” “Insolvency,” “C. I. F.,” “Neu- 
trality,” <‘Trade-Marks,” ‘Commercial Arbitration,’ “Codification,” 
“Air Law,” “Radio,” “Private Froperty cf Foreigners,” “ Minorities,” 
“Unfair Commerce” and “Cartels.” An attzactive program of sightseeing 
and social events has been arranged to fill in the hours not devoted to 
proiessional discussions. The members of tke American Society .of Inter- 
national Law have been extended a cordia! invitation to attend the con- 
ference. The Secretary of the American Braack, which is acting as host to 
the general association, is Mr. Paul H. Laccues, 64 Wall Street, New York 
City. : ; 


CHRONICLE OF INTERNATICNAL EVENTS 


For tae Perron Frprcary 16-May 15, 1980 
(With references to earlier event: nz previously noted) 


WITH REFZEENTES 


Abbreviations: B. I. I. I., Bulletin de L’Irsttat “ntermédaire International; B. I. N., 
Bulletin of international news; C. S. Monitor, Cacis€an Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Pacliarer.sary papers; Cong. Ree., Congressional 
Record; Cur. Hist., Current History (New York Him-s); Europe, L’Europe Nouvelle; Ez. 
Agr. Ser., U. S. Executive Agreement Series F.P. 4.7. S., Foreign Policy Association 
Information Service; G. B. Treaty Series, Greai Bria, Treaty Series; J. L. O. B., Interna~- 
tional Labor Office Bulletin; L. N. M.S., League cf Nz-ions Monthly Summary; L. N. 0O. J., 
League of Nations Official Journal; L. N. Q. B~. Legue of Nations Quarterly Bulletin; 
L. N. T. S., League of Nations Treaty Series; F 2. U., Pan American Union Bulletin; 
Press releases, U. S. State Dept. press release; T. I F, Treaty Information Bulletin, U. S. 
State Department; U. S. C. R., U. S. Commerce menors. 


September, 1929 

26 Bunaarta—Yveosuavia. Signed agreexeat at Pirot concerning service on the 
frontier. - Text: Europe, Mar. 15, 1933, 9 47. oe 

November, 1929 

15  Axcentina—Great Brrrain. Signed coaver ior on compensation for e 

_ accidents. P.A. U., May, 1930, p. 4&3. 

December, 1929 

23 Irish Free Stare—Tourxey. Temporary rm st-favored-nation ENEE i rela- 
tions established by exchange of notes. F. =. C. R., Apr. 23, 1930, p. 256. 

January, 1980 f 

18 Nuerertanps—Unirep Srares. Signed rety of arbitration at Washington. 
T. I. B., Jan., 1930, p. 2. A , 

16 to Mar. 17 PERMANENT Court OF Inrern.mowaz JrsricEe. On Jan. 16, the League 
Council decided to ask advisory opinn mæg:-ding interpretation of provisions of - 
convention between Bulgaria and Greece, Ne v. 27, 1919, relating to reciprocal 
emigration (question of communities). Z. & M. 8., Jan., 1980, p. 22. On Feb. 
22 and 26, the Greek and Bulgarian covenmens “8 advised the Court of appoint- 
ment of their respective agents. L. N. II. =., Feb., 1930, p. 43. On Mar. 17, 
the Court informed the two governments of receipt of documents from Mixed 
Commission for Emigration at Athoms and Mixed Commission for exchange of ` 
Greek and Turkish populations at Cors.ar-incple, and invited replies, if filed 
before Apr. 24, 1930. L.N. M.S., Iæ. 1230, p. 67. y 

16/ 17 GREAT BRITAIN—LIBERIA. Exchanged nots -egarding boundary between Sierra 
Leone and Liberia. Text: G. B. Treaty Ceiex nc. 17 (1980), Cmd. 3543. 

20 to May 12 BANK ror InteRNaTIONAL SertuEncncs. Convention with Switzerland re- 
specting the Bank, signed Jan. 20, 1£30, >y zovernments of Germany, Belgium, 

- France, Great Britain and Northern “rdenc. Italy, and Japan. Text and stat- 

utes: G. B. Misc. Ser., no. 4 (1980), Crd. 348= On Apr. 22, Gates W. McGarrah, 
former chairman of Federal Reserve Fank of New York, was elected president of 
the Bank. At first meeting of Board o? Dizsctors of the Bank in Basle, Pierre 
Quesnay, of the Bank of France, was 2lec ed managing director. C. S. Monitor, 
Apr. 22, 1930, p. 1. Times (London) Ar. 3, 1980, p. 11. N. Y. Times, Apr. 


A 


CHRONICLE OF INTERNATIONAL EVENTS 597 


23, 1980, p. 8. First official meeting of Board of Directors held on May 12. The 
trusteesh_p of the 1924 Dawes loan will constitute its first official business.- N. Y. 

- Times, May 18, 1930, p. 11. 

20 Lrravantia—Unirep Srarzs. Exchenged razifications of treaties of arhitation 
and zonciliation signed Nov. 4, 1928. U.S. Treaty Series, no. 809~810. 

24 Grence—REEFUGEE SETTLEMENT COMMISSION OF THE LeacusE oF Nations. Signed 
convention at Geneva for dSposel of real and personal property owned by the 
Reftgze settlement commission. Text: L. N. Doe. C. 107. M. 31. 1980. II. 

27 Larviz—FPortucaL. Temporary most-favared-nation commercial agreement 
signed June 15, 1929, came into fcree. U.S.C. 2., Mar. 10, 1930, p. 678. 

February, 1930 ` 

12 Grid CZECHOSLOVAKIA. Signed treaty of smity and commerce. B. I. N., Apr. 
10, 1930 p. 14. 


> 14 .Burcarnrta—Yvucosuavia. Signed azreement at Sofia for maintenance of order and 


security on the frontier. Text: Europe, Mar. 15, 1980, p. 459. 

15-19 INTERNATIONAL CONGRESS oF JNIvaRSITIES. Held at Habana, at the invitation of. 

the University of Habana, w-th representatives from 21 countries. Two-separate 

“institutions were created: en International Office of University Information under 
auspices of University of Ea ana, and an International Association of Universities. 
P. A. U., Apr., 1930, p. 402. 

17 SHANGBAI INTERNATIONAL Sucrimmentr. Agreement relative to establishment of 
Chinese tribunals of the Incernational Settlement signed at Nanking by representa- 
tives of Brazil, United States, Great Britain, Norway, Netherlands and China. 
Text and notes: Europe, Ap>. 5, 1930, p. 552. Pacific affairs, Apr., 1930, p. 370. 


17 to Mar. 24 Tarr Truce. Conference for Concerzed Economic Action opened in 
Geneva to consider possib:li-y of a tariff holiday and draw up program for im- 
provemznt of economic reletions by reduction of trade barriers. Thirty states 
were represented. L.N.M S., Feb., 1930, p. 3E. Closed on Mar. 24 with adop- 
tion of Commercial Convention ky which contracting states undertake to provide 
some measure of tariff stablity during a period in which negotiations will take 
plase fcr collective ecoromi2 agreements; = Protocol establishing program of ne- 
gotiatioas; and a Final act. L. N. M. S., Mar., 1930, p. 58. (C. 203. M. 96. 
1930. IZ.) Cmd. 3539. 


18-24 INTER-AMERICAN Commission OF Women. Met in Havana to consider questions 
relating to women’s nation lity, and adopied treaty recommendation.on nation- 
ality as follows: The ccntracting Parties agree that from the going into effect of 
this treaty, there shall be ac dist:xction based on sex in their laws and practice re- 
lating to nationality. N.Y. Times, Feb. 18-25, 1930. P.A.U., April, 1930, p. 404. 

19 GREECE— YUGOSLAVIA. 'ExcŁanged ratifications of pact of friendship signed Mar. 
17, 1929. B. I. N., Fed. 27, 1930, p. 26. 


20 Japan—FEervu. Treaty of exity, commerce and navigation promulgated in Tokyo, 
K followirg exchange of not2s on Feb. 19. U.S.C. R., Apr. 7, 1930, p. 62. 


20 Narcotic CONFERENCE. Arnual conference of committees of the World Con- 
ference on Narcotic Education and Internationel Narcotic Education Association 
held in. New York. N. FY. Times, Feb. 21, 1930, p. 21. 


20-£3 Pan American Concress or Recrors, Deans anp Epucarors. Met in Havana, 
with aL American republics represented except Honduras. Adopted Final Act in- 
cluding draft of convertion on the Incer-American Institute of Intellectual 
Codpemtion. Text of coavention, etc.: P. A. U., Apr., 1930, p. 890. N. F. 
Times, Feb. 21-24, 1930. 
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Inag—Nesp. King Feisal of Iraq and Ein ; bn Saud of the’ Hedjaz signed arbitra- 
tion treaty aboard British Sloop Tapm ia Persi ian Gulf. N. Y. Times, Feb. 25, 
1930, p. 6. : 


i 


PRINCETON SCHOOL OF Pysuic AND Incera.tiowat Arrains. Establishment an- mi 


nounced by President Hibben. C. &. Mevdor, Feb. 24; 1930, p. 1. 


_ Dominican REPUBLIC Exections. CGcodl oi22s of United States offered to govern- 


_ ment to prevent bloodshed in recent dEtu_bances over election laws. 1 U. S. Daily, 
. Feb. 26, 1930, p. 3. Press releases, Mr. 1, 1930, p. 91. 


Germany. Issued memorandum on leah of reconciling League of Nations Cov- 
enant with Kellogg pact. B.I. N., . 27, 1930, p. 22. 


ITALY—RUMANIA. Signed commercial creas} at Rome. B. I. N., Feb. 27, 1980, 
p. 27. í ; 


25 to Mar.5 Lnaauii or NATIONS Covenant. Coanmittee for Amendment of the Cove- 


nant in order to bring it intoharmony ‘vith tae Paris pact met at Geneva to discuss 
proposed amendments to Preamble of Cov=rani and to Articles 12, par. 1; 13, par.. 
4; 15, par. 6 and 7. It proposed aciion of a paragraph to ‘Article 15.) 
Present text and proposed amendments: 2. N. M. S., Mar., 1930, p. 46. N.Y. 
Times, Mar. 23, 1930, X, 6. Repors 9° T Mar. 8, 1930; L. N. Doc. A. 8. 
1980. V. L. N. News, Apr., 1930, p. <-5- 


27`  Brrmsa Economic Mission To THE ARCEWT-N2. ` Made public its report. B. I.N. 
Mar. 13, 1930, p. 21. 
` March, 1980 
1 ‘Great Brrran—Torxey, Signed mosi-fevered-nation tresty of commerce and 
navigation at Angora to remain in fore2 ive yzara U.S.C. R., Apr. 7, 1930, p. 62. 
3. ALBANIA—SWITZERLAND. Exchanged rmcifiations of most-favored-nation commer- 


cial agreement signed June 10,1929. =". 4. C. R., Apr. 21, 1930, p. 187. 


4to April? German Desr ro Unrrep Stars Da Mar. 4, President Hoover sent Sec- 


retary Mellon’s report to Congress, >-tlising terms of proposed agreement for 
complete and final discharge of. obliga-ionms 3f Germany to the United States in 
respect to costs of United States Army of Cccupation and the awards of Mixed 
Claims Commission, United States exc G rmany, and asking Congress to ratify 


< . the arrangement. Text of report: N. Y. Times, Mar. 6, 1930, p. 13. U. S. 


Daily, Mar. 7, 1930, p. 13. 71st Corg., E1 sess., Senate Doc. 95. On Mar. 10, 
Ogden L. Mills made statement before Hos: Committee on Ways and Means on 
H. R. 10480 to authorize Secretary oi Treasury to enter into final agreement for 
liquidation of debt to United States. Text V.S. Daily, Mar. 11-12, 1930, p. 12- 
13. On Apr. 7, it was reported with ameniment. 71st Cong., 2d sess., House. ' 
Rept. 1089. On Mar. 13, President Hindenburg signed ratification of Young 
plan law, also affirming separate debt agement to the United States. Text 
of proclamation: N. Y. Times, Mar. 1+, 19:0 p. 8. 


6/8 ALBanta—UnrreD Srares. Informal agr-ement.on naturalization arranged by ex- 


change of notes. T, I. B., Apr., 1930, p. 7 


6-12 Invia. Mahatma Gandhi’s communicatim -o Brizish Crown asking i for indian na- 


p 


tional independence; made public. C. S. Monitor, Mar. 6, 1980, p. 1. N. Y. 
Times, Mar. 7, 1980, p. 4. Times (Londen). Mar. 7, 1930, p. 15. Gandhi’s historic 
“civil disobedience march” on Mar. 12 cpersc campaign for independence. N.Y. 
Times, Mar. 13, 1980, p. 10. Times (-mdor}, Mar. 13, 1930, p. 14. Eee 
course”: N. Y..Times, May 11, 1930, IIL, L 2 


RELIGIOUS Associations IN Russia. So~det cecree of Apr. 8, 1929, published as 
British White paper. B.I. N., Mar. 1£, 183). Imd. 3511. . 


n 
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13 to April 12 “Hacus CODIFICATION CONFERENCE. League of Nations held first confer- 


13 


‘enc2 on codification of international law to consider three questions considered 
ripe for codification (1) territoriel waters (2° responsibility of states for damage 
dore ir their territory to the parson or property of foreigners (3) nationality. 
On Apr 10, nationality convention was adopted by a vote of forty to one, the 
American delegation voting against it. No agreement was reached on territorial 
waters and responsibility of stazes. N. Y. Times, Apr. 12, 1930, p. 2. Four 
protoce.s on nationality with final act wer2 signed on April 12. N. Y. Times, 
Apz. 12, 1980, p. 5. Final act, canvention, protocols and reports in Supplement 
to this JOURNAL, pp. 1569-253. Statement of Joseph P. Cotton, acting secretary 
of state: U. S. Daily, Apr. 18, 1930, p. & B. I. N., May 8, 1930, p. 618. 
L. N. M. S., Mar—April, 1930, p. 51 and 71. 


NeETHERLsNDS—Persia. Signed treaty of friendship in Teheran. B.I.N., Mar. 27, 
1920, p 19. 


13 te May 9 touna Puan or Reparations. Cn Mar. 13, President von Hindenburg f 


14 


15 


17 


-17 


17 


18 


21 
21 


25 


signed brincipal Young plan bills embodying Hague agreements, Reichsbank law, 
Railwa7 law, and German American reparation agreement. Text of statement 
to the ration: Times (London), Mar. 14, 1930, p. 13. N. Y. Times, Mar. 15, 1980, 
p. 7. ‘On Mar. 18, President vcr Hindenburg signed Polish-German liquidation 
agreement and other pects in series of liquidation agreements, thereby completing 
the prcmulgation of all lews whch deal with agreements reached at The Hague. 
N. Y. imes, Mar. 19, 1930, p. 10. On May 9, the Young plan came-into force, 
with dsposit of ratifications of Great Briicin, Italy, and Belgium. M. Briand 
also signed for France. Times (London), May 10, 1930, p.12. B.I. N., May 
22, 1920, p. 20. i l 


BRAZIL—CoLOMBIA, Signed protocol at Ecgota for remarking boundary line be- 
tween -he two countries. T. T. B., Apr., £80, p. 4. 


ÀnTaRcTC Riguts. Statements >f Rear Admiral Byrd of intention not to claim 
territory discovered for chis country will not change attitude of United States 
accordng to, statemens of Acting Secretary of State. U.S. Daily, Mar. 17, 1930, 
p. 3. N. Y. Times, Mar. 16, 1930, p. 3. 


Czpcuos.ovakia—Eeyrr. Signed most-favcred-nation commercial agreement at 
Cziro. U.S.C. R, Apr. 21, 1930, p. 187. : 

Frome. King of Italy signed decrze establishing the Free Zone of Fiume. B.J.N., 
Mar, £7, 1980, p. 18. i 


t GERMAN ?—PoLAanD. Commercial treaty ending five-year tariff war signed in War- 


saw, consisting of 24 different Cocuments cealing with contingents, immigration, 
shipping, transit, etc. N. Y. Tunes, Mar. 18, 1930, p. 4. Summary: Times (Lon- 
dcn), iar. 18, 1980, p. 15. U.S.C. R., Mar. 27, 1980, p. 19. ` g 

BRAZIL —GREAT Brita. Signed agreement in London for demarcation of bound- 


ary besween British Guiana anc Brazil. Text: G. B. Treaty Series, no. 15 (1930), 
Cind. =538. 


Japan—Russia. Signed agreement providing for interchange of military officers 
between the two armies. B. I. N., Mar. 27, 1930, p. 18. 


Nicaracua. President Hoover announced arrangements for withdrawal of marines. 
U. S. Daily, Mar. 22, 1980, p. 3. 


_- BELGIuM—Yueostavia. Signed 2onvention of conciliation and arbitration. B. I. N., 


Mar. 27,.19380, p. 21. 
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25 Nersazrianps—Unrrep Stares. Trea-y of arbitration signed as 2, 1908 expired 
by limitation. T.I. B., Mar., 1930. 3.1. 

27 io May 8 Ecypr—Grear Brita. Negotiations held in in for conclusion of 
Anglo-Egyptian treaty abandoned, oring to demands of Egyptian delegation for 


greater concessions in regard to Sudan thaa were provided for in draft treaty. , 


Times (London), May 9, 1980, p. 16. Cmd. 8575. 
28 Harrr Commission. President’s commcseion wr the study of conditions in Haiti 


made public its report of Mar. 26. Taxi: U S. Daily, Mar. 29, 1930, p. 3; N. Y. _ 


Times, Mar. 29, 1930; U. S. Dept. cf Šicie, Ectin Amer. Ser. 2. 

31 to ) April 28 Eastern Evrorzan Reparations. (Committee of Powers interested, viz., 
Austria, Czechoslovakia, Rumania, Hungary, Yugoslavia, Bulgaria, and Greece, 
in addition to Great Britain, France, and Itzly, met in Paris on Mar. 31 under 
chairmanship of M. Loucheur and on af. 28 sigred agreements relative to obliga- 
tions resulting from Treaty of Triancr (non-'cerman reparations) which had been 


initialed at ‘The Hague in January. I. arrargements between Hungary and cred- - 


itor powers. II. Regulation of questions resting to agrarian reform and mixed 
arbitral tribunals, III. Organization and ?inctions of agrarian “Funds A.” 
IV. Agreement between France, Great Britcin, Italy, Rumania, Czechoslovakia 
and Yugoslavia relative to “Funds B” Tires (London), Apr. 29, 1930, p. 14; 
B.I. N., May 8, 1930, p. 24, 38. Text: Husope, May 3, 1930, p. 700. 

31 PALESTINE COMMISSION OF Inquiry. Sa Waber Shaw’s commission issued its re- 
port on causes of Palestine riots. HEccnamic fear and hostility of Arabs toward 
the Jews stated as cause. Summary: Times (London), Apr. 1, 1930, p. 17. F.P. 
A. N. B., Apr. 11, 1930. Nation (N. T`, Apr. 13, 1930, p. 441. 

April, 1980 

3-5 LEAGUE or Nations COMMITTEE ON “Prorscricy or Wauawa Inpustry. Met at 
Berlin and prepared a draft convention to be submitted to economic committee. 
L. M. N. S., Apr., 1980, p. 75. 

4 Borrvra—ParaGuayY. Signed agreemens >n Apr. 4 regarding exchange of Forts 
Bouqueron and Vanguardia as provided in Waskington protocol, and on May 1 
resumed diplomatic relations. C. S. Moniter, Apr. 5, 1930, p. 1. Cur. Hist., 

_ June, 1930, p. 563. i 

9 Great Brrrarn—Sparn. Exchanged retificaticns of convention regarding legal 
proceedings in civil and commercial matters, signed June 27, 1929. Text: G. B. 
Treaty Series, no. 18 (1930), Cmd. 3544. 

10 GrerceE—PoLanp. Signed most-favored-natior commercial agreement. B. J. N., 
May 8, 1930. 

12 Avustrra—Germany. Signed mutual -most-f.vorzd-nation commercial treaty. 
U. S. C. R., Apr. 28, 1930, p. 256. i 

14 to May 2 LEAGUE or NATIONS COMMITTEE DN INTELLECTUAL CoöreraTon. Met at 
Geneva to inquire into work and organizztion >f International Committee on In- 
tellectual Coéperation and adopted a report. Summary: L. N. M.S., Apr., 1930, 
p. 75. 

15 Boypexn, Rotanp W. Appointed member of Parmanent Court of Arbitration at 
The Hague to succeed Charles Evans Sughes. N.Y. Times, Apr. 16, 1930, p. 28, 

16 Greav Brirain—Rvsasia. Signed commercial treaty in London. N. Y. Times, 
Apr. 18, 1930, p. 10. Text: GŒ. B. Treaty Serizz, no. 19 (1930), Cmd. 3552. 

17 Beiarum—Untrrep Srares. Exchanged mtificacions.of agreement covering erection 


of memorials in Belgium by American Battle Lonuments Commission. T. I. B., 
Apr., 1930, p. 13. U. S. Treaty Series, Mo. 842. 


18 ~ 


19 
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Spain. Announced that Miristry of State had been re-established: with Duke of 
Alba a: first foreign minister since the sec p2riod of tke Sore: C. 8. 

. Monite-, Apr. 18, 1930,-p. L 

Camsa—Great Brrrar. Signed agreement in Nenking for retrocession of Wei-hai- 

' wei to China and withdrawal of British garrison within one month of the coming 
into force of the Convention. Times (London), Apr. 21, 1930, p. 10. 


21-24 Narona Orres Cravse.. On Apr. 21, the United States Senate voted to repeal 


22 


25 


nation:1 origins clause of presenz immigration ast and on Apr. 24 reversed its de- 
cision. U.S. Daily, Apr. 22 anc 25, 1930, p. 1. Cong. Rec., Apr. 21 and 24, 1930. 


22 to May 12 Lonbon Navar Tarary. The Naval conference which opened on Jan. 21 


closed on Apr. 22 with signing of a Five-Pcwer agreement, but the most important 
sectior, dealing with actual programs of construction in the next six years, con- 
cerns mly Great Britain, tLe Unized States and Japan. Times (London), Apr. 23, 
1980, >. 12. Text, speeshes, etc.: U. S. Dept. of State, Conference Ser..no. 2-3; 
71st Ong., 2d sess., Senate Dac. 141. Text sent to Geneva by Premier MacDon- 
ald wi-h accompanying letter. Times (London), Apr. 28, 1930, p. 10. On May 1, 
Presid2nt Hoover sent treaty to Senate for ratification. Text: Cong. Rec., May 1, 
1980. U.S. Daily, May Z, 1930, p. 1. Œ. B: Misc. Ser. no. 9 (1980), Cind. 3556. 
Memcrandum on results of naval conference: G. B. Mise: Ser. no. 8 (1980), 
Cmd. 3547. U.S. Deily, May &, 1930, p. 1. 
Turxex—Unirep States. Exchanged ratifications of treaty of commerce and navi- 
gatior of Oct. 1, 1929. P-ess notice, Apr. 23, 1980. U.S.C. R., May 5, 1930, p. 
324. Press releases, Apr. 26,-1930, p. 197. r 


Boxer =npemnity. Draf; bereement for disposa: of British refund of Great Britain’s 


share in Boxer indemnity, amounting to abort five million pounds, initialed by 
representatives of Chins end Great Britein. North China Herald, Mar. 4, 1930, 
p. 33°. B.I. N., Mer. 8, 1930, p. 28. 


FıxLano—France. Signec treaty of arbitration and conciliation. B. I. N., May 
8, 19-0. 


28 to May 9 Leacus or Natious COMMITTEE ON ARBITRATION AND Security. Held 


sessin in Geneva with 2€ nations represented. On May 9 adopted draft general 
convention for strengtkering means for preventing war. Times (London), May 
10, 1330, p. 11. : 


28 to Maz 2 LEAGUE or NATIONE Comers ON Deras IN RATIFICATION OF TREATIES. 


Met at Geneva to study sauses of delay in ratification of treaties concluded under 

ausp ces of League, and mears of increasing number of signatures, ratifications, 

and accessions in respect of such conventions. Report made to League Council 

shows that results of investigacion are far from discouraging. Principal points of a 

quesionnaire to be subrritted z0 governments as to procedure of ratification and 

acce-sion in their countriss, etz., adopted by Committee. L. N. M.S., Apr., 1930, 
- p.78. CLS. Monitor, Mey 3, 1930, p. 2. L.N. Doc. A.10. 1930. Y. 


M ay, 190 - 


3 


PERMANENT Court oF Temes ONAL Justicn, Order issued by President of Court 
fixing July 31, 1930, as time limit for production of any documents, proposals ahd 
observations in case concarninz free zones of Upper Savoy which France and Swit- 
zerland may see fit to submit, end Sept. 30, 1930, as final date for allowing each of 
the parties to reply to proposals of the other. B. J, N., May 8, 1930, p. 43. 


‘Curie AnD ARICA. Decr2e made public incorporating in.the Chilean Province of 


~ Tarapaca the Department of Arica from date of May 1, 1930, under jurisdiction of 
Miristry of the Interior. C.S. Monitor, May 6, 1930, p. 1. 


\ 
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5 T Signed treaty of, _srtitration arid conciliation to remain in 
` force for five years. B.I. N., May 8, 1920. C: S. Monitor, May 6, 1930, p. 3; 
6  , Camva—Japan. Signed tariff agreement at Nsnk‘ng: B.I. N. , May 8, 1930. l ` 
8 Avustria—Unrrep STATES. ` Agreemert br stilement’ of relief. indebtedness of Aus“ ` ry 
; tria to the United States signed in-Washir gon. Press releases, May 10, 1930, P: “i 
222. U.S. Daily, May 10, 1930, p. 18€. > J : 
“ 8 < Rio Granpe Compact. S. 3386 giving 2nsext and approval of Gute passed.: 
United States Senate. Text: Cong. Re., ay 8, 1930, p. 8889. 


9 CANADA—UNITED STATES. Signed revised convertion for preservation of Halibut ` 
ho , ' -fishery of Northern Pacific Ocean to sepphrt treaty of Mar. 2, 1923., Press no- 
; ~~ tiee, May 9, 1930. Press releases, May 10, 1336, p. 242. 
(10 > Bartow Lanp Cram. State Departmen: arnemced on Feb. 10 that Gomez Mena , 
e had agreed to an arbitration with Josegk E. Farlow regarding ownership of lands - 
` : in Cuba.. Press releases, Feb. 15, 1930 p. 6L On May 8, the Department an>- 
nounced: that claim of Mr. Barlow wculd net Le pressed owing to refusal of claim- 
_ ant to submit contention to arbitration. Tert: Press notice, May 8, 1980. U.S. 


UY Daily, May 10, 1930, p. 3. Text of doxmeats: Press releases, May 10, 1930, p. 


‘ 226. 
10 EE ecole: Signed protocol seiling long-standing boundary ‘dispute. 
- N. Y. Times, May 11, 1980, p. 14. t E 
12/14 Cova—Unirep STATES. Exchanged notes regarding participation by United States; 


‘in celebration of annivérsary of foundirg cf the Republic oÈ Cuba on May 20. > 
‘Press notice, May 15, 1930. l 
12-15 Leacva or Nations Councm. Held 59th sessiza aA Ganev to. donalar teports of. 
‘committees, Greek Refugee Settlement Commission, Committee on amendments“ X 
to Covenant, enlargement of Opium comriittze. ete. Approved report of' Commit- i 
tee on Arbitration and.Security. Times London), May 13-16, 1980. a 
12 ‘Nicaragua ELECTIONS. Captain A. W. Jckorom (U. S. Navy) appointed to super- N 
i "Íyise elections. U.S. Daily, May 13, 1950, p- 3. Press releasts, May 17, 1930, | 
p. 247. , aes 
15° ° Harn. Eugène Roy elected temporary presen of Haiti. N.Y. Times, May, 16, 
1930, p. 1. | 
15. ICELAND—UNITED Staras. , General treaty cf E was signed for the United 
. States by the Secretary of State and for Iceland sy the Danish minister at Washing- k 
ton. U.S: Daily, May 19, 1930, p. 3.: Frese Tetite, May 16, 1930. er 


ees ‘ ‘ 3 Tpvmniseanionk, Convert-ons. 


“uns "NAVIGATION. . Paris, Oct. 18, 1919. Prorced af Amendments. Paris, June 15, 
co ` 1929: ; pi 
Ratifications deposited: | > 0 - 5 “a 
` Belgium. ai ; ; f 
$ Portugal. T. I. B. iets 1930, p. 9. or deS tp 
_ AGRARIAN Funps “A” anp Annexes, „Paris, Apr. 28 2030. a ee 
Text: Europe, May 3, 1930, p. 703. i o> rent 
a AGRARIAN Founps “B.” Paris, Apr. 28, 1980. . - , e la 
~ Text (and signatures by’ France, Great Britain, Hal>, , Rumania, Czechoslovakia," Yugo- i 
slavia): 7 ih cae 
eo Eirope, May 3, 1930, p: 707. . . ae spine : ee oe 
Atens Status. Havana; Feb. 20, 1928. . . : 
Ratification. 5 - e> eae: f ee 


Oe 
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United States. Apr. 15, 1930. U.S. Daily, Apr. 16, 1930, p.3. Cong. Rec., Apr. 15, 
1980, p. 7358. i 
- Ratification depesited: : 
Nicaragua. T. I. B., Mar., 1930, p. 8. ; i 
ARBITRATION CLAUSES. Protocol. Geneva, Sept. 24, 1923. 
_ Ratification: : 
Spain. Jan. 15,1930. L. N.C. J., Maer., 193C, p. 258. 
Arms Trarric. (Geneva, June 17, 1955. 
Ratifications: i 3 
Spain. T.T. B., Mar., 1930, p. 5 L. N. O. J., Apr., 1930. i 
Sweden.’ Mer. 26, 1930. B.F. F., Apr. 10, 1980, p. 24. 
Arms Trarric. Declaration Regarding Ifni. Geneva, June 17, 1925. 
Ratification: 
‘Spain. L. N. O.J., Apr., 1930. 
Arms TraFric. Protocol on Chemiral Warfare. Geneva, June 17, 1925. 
Accession: : 
Persia. July 4, 1929. L. N.O. <., Mar., 1930, p. 257. 
‘AsyLum Convention. Havana, Feb. 20, 1928, 
. Ratification depasited: 
Nicaragua. T. I. B., Mar., 1920, p. 7. 
Crvm War. Harana, Feb. 20, 1928. 
Ratification: ; 
United States. Apr. 15, 1930. U.S. Daily, Apr. 16, 1980, p. 3. Cong. Rec., Apr. 15, 
1980, p. 7356. 
Ratification deposited: 
Nicaragua. T.I. B., Mar., 1980 p. 4. 
Commmrctan Aviation Convention. Havana, Feb, 20, 1928. 
Ratification deposited: / 
Guatemala. 7. I. B., Feb., 1930 p. 6 


COMMERCIAL CONVENTION. Geneva, Mar. 24, 1930. 
Signatures: Eleven states. L. N. M.S., Mar., 193), p. 58. Cmd. 3530. 
Poland and Eweden. B.I. N., À ay 3, 1930. 


Conco (General Act of Berlin), Fek. 26, 1335. Revision. Saint Germain-en-Laye, Sept. 
10, 1919. , 
Ratification (wi h reservations): 
United States. Apr. 11,1980. 7. I. B., Apr., 1830, P. 5. Text: Cong. Rec., Apr. 3, 
_ | 1930, p. 6714. . 
Coryricut Ustow. Revision. Berlia, Nev. 13, 1908. Protocol. Berne, Mar. 20, 1914. 
Ratification: 
Italy. Mar. 13, 1930. Droit @a-zteur, Apr. 15 19380. 
COUNTERFEITING Currency. Geneva, Apr. 20, 1929. 
Signature: 
Norway. Dec. 28, 1929. D.N. 2. J. Mar., 1980, p. 259. 
COUNTERFEITING Currency. Optiomal Protocol. Geneva, April 20, 1929. 
` Signature: 
Poland. De. 24, 1929. L.N.@. J., Mar., 1980, p. 259. 
Cusroms FoRMALITI®ES AND Prorocor Geneva, Nov. 3, 1923. 
Adhesion: ; 
Estonia. T.I. B., Mar., 1980, p 11. L. N.G.J., Apr., 1930. 


` 
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Economo STATISTICS. . Convention and ProzczoL Jeneva, Dec. 14, 1928, 
Ratification deposited: : ~ ' i 
Sweden. T. I. B., Mar., 1930, p. 13. L.H. C- J., SADT, 1930. mata 
ELECTRIC PowsR Trakenscion. Geneva, Dec 9, 1923. x Eo w 
Ratification: . y ; 
Spain. Jan. 15, 1930. L. N.O, J., Mac. 163m p. 257. ba aa E 
. ErgoreIoaL E Mexico City, Jaly =1, 1924. - ~ ; 
` Ratification: | 
Paraguay. Nov. 4, 1929. P.A.-U.; Mar., DE, p. 282. 
Enaarawrs Transit Carp. Geneva, June 14, “92% 
Signatures: 


Austria, Feb..3, 1980. = a > 
‘ Poland.‘ Dec. 23, 1929. L. N.O. J. Mar. -95, p. 257. | 


EXTRADITION Treaty.’ Havana, Apr. 17, 1930. 
_- Signatures: Cuba, Great Britain, Austra‘ia, Nev Zealand, South ‘Africa and Ireland. 
; B. i N., May 8, 1930, p. 26. : : 
Forsten ARBITRAL Awarps. Geneva, Sept. B. =. ` 
Ratification deposited: , 
Spain. T.I. B., Feb., 1930, p. 7. : 

Freepom or Transit. Barcelona, Apr. 20, B22. en ASS 
Adhesion: 

Irag. -Mar. 1, 1930. T. L B., Feb., 1920, >-8 L. N.O. J., Apes 1930. 
` Ratification deposited: . 
Luxemburg. T.T. B., Apr., 1930, p. 12. 

_ GENERAL ACT FOR PACIFIC SETTLEMENT OP -YTSFJA'UONAL DISPUTES. 
, 26, 1928. eck 
‘Accession: ; ‘ i 

, Denmark. . C. S. Monitor, Apr. 15, 1930, p 4. 

Honcartan Rerakarons. Paris, Apr. 28, 1921 : a 

Text: Europe, May 3, 1930, p. 701. i E ; j 
INTER-AMERICAN ARBITRATION. Washington. lm E - 1929. 

Ratification: 

Peru. Feb. 6, 1930. 

Ratification deposited: . i 

Chile. ` Feb. 27, 1930. T.I. B:, Feb., IBe 
Inter-American Conciation, Washingtor, Jar. = 1929. 
Ratification: l 
Peru, - , 
Ratifications deposited: f : EAn eo 
5 Chile. - T. I. B., Feb., 1930, p. 1. : 
Salvador. Dec. 28, 1929. - mot 
Mexico. Jan. 9, 1930. T.I. B., Mar., 1930, D. 
Inter-American INSTITUTE OF INTELLECTUAL Cocaine Havana, Feb. 23, 1930. 

Text: P. A. U., Apr., 1930, p- 390. ` 

Legon or Nations COVENANT. Protocols of Annman, 
Ratifications: : ` 

Yugoslavia (Art. 4, 6,.12, 13, 15). . : : ; 

Spain (Art. 26). L. N. O. J., Mar., 1980. ees 


4 


4 


Geneva, Sept. 


s s 423 j 


Geneva, Oct. 5, 1921. z 


` 


_ Locust Burzav. Damascus, May 20, 1926. pa : 
~ Text and signatures: G. B. Treaty Series, no., 14 1DE), Imd. 3542. tine x y 


EN ` 
< G ta ` 3 


= 
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Money Orpers. Mexico City, Nov. 9, 1926. ` 
Ratification deposited: 
Panamese. Feb. 17, 1930. T.T. B., Mar., 1930, p. 12. 
Ratification: 
Costa Rica. P. A. U., May, 1930, p. 484. 
Navar Trearr. London, Apr. 22, 1930. 
Signatures and text: : 
United States, France, Great Britain, Italy, acd Japan. U.S. Dept. of state, Conf. 
ser., no. 2. ` 
NAvIGaARLE Waterways Convention, Barcelona, April 20, 1921. 
Ratification desosited: 
Luxemburg. T.I. B., Apr., 1930, p. 11. 
Nicur Worx in BaxeRws. Geneva, June 8, 1925. 
Ratification: i : 
Estonia. Nov. 19,1929. L.N.O.J7., Mar., 1930, p. 260. J. LE: 0. B., Mar. 31, 1930. 
PAN American SANITARY Cops. Havana, Nov. 14,1924. Protocol. Lima, Oct. 19, 1927. 
Ratifications: l 
Brazil. T.. B., Mar., 1980, p. 7. 
Dominican Republic. P.A. U., May 1930, p. 434. 


PERMANENT COURT OF ĪNTERNATIONAL Justicn. Optional Clause. 
Signature: 
Lithuanie. Jan. 14, 1980 (for five vears). 
Ratifications: 
India and United Kingdom. Feb, 5,1930. L. N.O.J., Mar., 1930, p. 258. 
. New Zealand. Apr.1,1930. B.7.N., Apr. 10, 1930. 
Latvia. D.N.O.J., Apr., 1980. . 
South Africs. B. T. N., Apr. 10, 1930. 


PERMANENT COURT OF INTERNATIONAL JUSTICE. Protocol of Accession of United States. . 
Geneva, Sept. 14, 1929. 
Ratifications: 
Union of South Africa. Feb. 17, 1930. 
Austria, F2b. 26, 1930. 
Denmark. Mar. 11, 1930. 
India. Fek. 26,1930. L.N.O.J., Apr., 1930, p. 304. 
Great Britain and Northern Ireland. Feb. 12,1980. L.N.O.J., Mar., 1930. 
Ratifications d-posited: 
Denmark ard Sweden. LD. N.M.S., Mar., 1930, p. 67. 
Norway. £pr.10,1980. 7.7. B., Apr., 1930, p. 1. 
Signatures: 
` Albania and Lithuania. Feb. 12,1980. L.N.O.J., Mar., 1930. 
PERMANENT COTRT or [NTERNATIONAL Justice. Protocol of Revision of Statute. Geneva, 
Seps. 14, 1929. 
Signatures: ` 
“Albanis. Jan. 21, 1930. 
Lithuania. Jan. 14, 1930. LE. N.G. J., Mar., 1930, p. 258. 
Ratifications: 
Great Britam and Northern Ireland. L.N.O.J., Mar., 1930. . 
Union of So 1th Africa, Austria, Denmark, India. L. N.O.J., Apr., 1980. 
Ratifications d=posited: : 
Norway. apr. 10, 1930. 
Sweden. Mar. 20, 1980. T.T. B., Apr., 1980, p. 1. 


ne 


ae 
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Postar CONVENTION AND Prorocon: Mexico ity- Mav. 9, 1926. 
Ratification deposited: + os Si 
Brazil. T.I. B., Mar., 1930, p. 12: ; 


PRISONERS OF WAR., Geneva, July 27, 1929. anes i i 
Signatures: - 
. Great Britain. Jan. 4,1930. 
Japan. Jan. 9, 1980. T.I. B.; Feb., 19&0, p-3 ; 
Sweden. Jan. 28, 1980. T.I. B., Mar., 1930 E5. . : 


(PRIVATE INTERNATIONAL Law. Havana, Feb. 18, DÆ. 
. Ratifications deposited: 
‘Haiti. T. I. B., Feb., 1930, p. 2. s —_ 
Nicaragua. Feb, 28, 1930. T. I. B., Mar., 1&3- p. 4. : N 


PROGRESSIVE ARBITRATION Prorocou. Washingto-, Tan. 5, 1929. 
Ratification: , i 
€ Péru. Feb. 6, 1980. z , i f 
`~ Ratification deposited: _ 7 : 
Chile. F.T.B., Feb., 1980, p. 1, ` 


PRÓTECTION or INDUSTRIAL PROPERTY. Washtgtoa, Feb. 20, 1929. 
Ratification deposited: j C 
Cuba. Apr. 2, 1930. T.I. B., Apr., 1930, p. 1. } 


RADIOTELEGRAPH CONVENTION AND REGULATICSS. Faskington, Nov. 25, 1927. 
Adhesion: - 


Danzig. l X , , 
Ratifications deposited: -o a 2 
Chile. ° ' 
Persia. T. I. B., Feb., 1930, p. 8. ` ‘ 
Greece and Italy. T.T. B.; Apr., 1930, p. 2. r ; 
Raraways Réiciam. Convention and Statute. Gerea, Dec. 9, 1923. 
` Ratification: l 
Spain. Jan. 15, 1930.. L.N. O. J., Mar., 1280, 2-257.. í ar: 


Rep Cross. Geneva, July 27, 1929. 

`- Signatures: ` ; a oe ; 
Great Britain. Jan. 4, 1930. 
Japan. Jan. 9, 1980. T.I. B., Feb., 193m, p. 3. 
Sweden. Jan. 28, 1930. T. I. B., Mar., 1330,p 5. 


RELEF Unton. ` Geneva, J ny 12, 1927. 


Accession: 
- Switzerland. Jan. 2, i: L. N.O. J., Mar., DS, p: 259.’ sco 
RENUNCIATION or WAR. Kais Aug. 27, 1928. ' 
_ Adhesion: ` 


. Haiti. Mar. 10, 1980. v. S. Daily, Mar. 13, 0, p. 2.. T. I. B., Mar., 1930, p. 4. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1226. ; n ppa 
Ratification: ` 
Germany. I. L. O. B., Mar. 31, 1930. 


SANITARY CONVENTION. Paris, Jan. 17, 1912. Revsi. Paris, June 21, 1926. . 
Ratifications deposited: : he i 
Brazil, Mexico, Italy. T.I. B., Feb., 193C, p.- ; y ‘ 

Salvador. T.I. B., Mar. 1930, p. vA , 


a 


SLAVERY CONVENTION. 
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Approval: 
Albania. Feb. 18,1930. © -~ 


Italy. Fek. 22,1980. 7.I.B, Mar, 1930, p. 7. 


SprrzBERGEN. 
Adhesion: 
Austria. 


Paris, Feb. 9, 1920. 


Mar. 12, 1930. T.I. B., Apr., 1980. p. 5. 


Tanirr Truce Conrerencs. FinalAct. Mar. 24, 1930. 
S-gnatures (17 states). L.N.M. £, Mer., 1980, p- 58. 


Tarirr Truce. Protocol for Future Negotiations. 


Signatures (1E states). L.N.M.£., Mar., 1930, p. 58. 


Denmark, Poland, Sweden, Hungary. B.I. N.. May 8, 1930. 


TRADE-MARKS REGISTRATION. Washington, Feb, 20, 1929. 
Ratification deposited: . 
Cuba. Ape. 2, 1930. T.I. B., Apr., 1930, p. 10. 


Traps RESTRICTIONS CONVENTION. 


“Protocol. 


Ratification d 


Portugal. 


Dec. 20, 1929. 
posited: 
T. I. B., Feb., 1980, p. 7. 


Promulgation , 
United States. Mar. 6, 1980. T.I. E., Mar., 1930, p. 9. 
TRIANON TREATY AGREEMENTS. Peris, Apr. 28, 1920. 
Texts: Europe, May 3, 1930, p. 730. 


UNEMPLOYMENT INDEMNITY IN CASE oF Loss oF SHIP. 


Ratification: 
Germany. F. L.O. B., Mer. 32, 1920. 
UNIVERSAL Postar Union. Convertion and Arrangements, 
Ratification: 


United States. Mar. 13, 1930. T.I B., Mar., 1930, p. 13. 
Warre Stavu TRADE. Geneva, Sepz. 30, 1921. 


Accession: 


Luxemburg. Dec. 31,1929. L.N.0.J., Mar., 1930; p. 257. 
Ratification: 


Estonia. 


Feb. 28, 1980. L. N.O.J., Apr., 1930. 


Geneva, Sent. 2£, 1926. Reservation by United States. 


Geneva, Mar. 24, 1930. 


Genava, Nov. 8, 1927. Supplemsat, July 11, 1928. 


i 


Genoa, July 9, 1920. 


London, June 28, 1929. 


M. Auce MATTHEWS. . 


r 
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JUDICIAL DECISIONS INVOLYLIG QUESTIONS OF 
INTERNATIONAL LAW 


ae -WAR CLAIMS AEF ITER 


(Functioning under the Settlement of War Claims Act of 1928) ‘, 


PROCEDURAL OnrpER No. I DEALING wiru Patent CLAMS 
February 21, 122 


(1) For the past eight months the War Cepartment of the United States, 
the Navy Department of the United States, and the Alien Property Cus- 
todian, at the request of the Arbiter, have b-2n diligently investigating all . 
available sources of information, including diligent search of all records in 
their possession, for the purpose of ascertain-ng all facts pertaining to any 
patent (or application for patent) involvel in a claim falling within the 
Arbiter’s jurisdiction. , Each of them is here xy requested to make prompt ` 


. and full reports to the Attorney General of tL2 United States of the results 
` of such searches and inquiries. Such reports sould supply as far as possible 


information material to the disposition of tze claims in the light of the 
Arbiter’s Administrative Decisions No. I en= No. II dealing with patent 
claims, and enable counsel for both the claimant and the Government to 
prepare the “Statement to be Submitted in =atent Claims” prescribed by ` 
the Arbiter’s Procedural Order No. II. Ths Attorney General will indicate 
the order in which such investigations anc reports should be made to 
‚conform to rules prescribed from time to time by the Arbiter. 

(2) Without awaiting the reports mentioned in the preceding paragraph, 
each claimant will promptly file with the irkiter all material evidence 
available to or which may by diligence be prosured by the claimant and not 
peculiarly within the knowledge or in the possession of the Government of, 
United States. Such evidence to be filed Ey the claimant shall include 


“ evidence with respect to (a) claimant’s ra-icaality, (b) the nationality of 


the claim, (c) title, and (d) the pendency of ther suits, responsive te in- 
terrogatories 13 to 25 inclusive of Procedural Order No, II. Where the 
petition or memorial is sworn to by claimenz the allegations therein with ` 
respect to the pendency of other suits will ke taken as established uniess 
controverted by the Government. 

(8) Upon the receipt of the reports memt-oned in paragraph (1) hereof i 
pertaining to any case pending before the ÆDiter, the Attorney General 


<- wil— 


(a) Promptly join with the counsel for tL2 claimant in preparing and 
filing with the Arbiter in that case “Stateme-t io be Submitted in Patent 
Claims” prescribed in Procedural Order No. 1I, or 
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`“ (b) Promptly prepare and file with the Arbiter an answer in that case 
which will set out in logical sequence a concise but full statement of all 
pertinent facts disclosed by said reports without regard to the legal effect 
of such facts in establishing or defeating the claim, together wich copies 
of said reports and all evidsnce then in the hands of the Government in 
support of stech answer. A copy of such answer shall be promptly served 
by the Attommey General upon counsel or oth2r authorized representative 
of the claimant, and evidence of such service filed with the Arbiter. 

(4) Counsel for the claimants and counsel for the Government, where at 
all practicab.e, will codperate in preparing and filing with the Arbiter in 
each case the statement or statements prescribed by Procedural Crder No. 
II. -Upon the filing thereof the claim shail be held to be submitted to the 
Arbiter for decision upon tke record then before him. If in any, case this 
prccedure is not followed tke reason for the failure so to do will be set out 
in che first paragraph of the answer to be filed by the Attorney General in 
accordance with paragraph <3) (b) hereof, and also in a separate statement 
in writing to be filed by -counsel for the claimant. 

(5) On or before forty days after service of a copy of the answer, if any, 
filed in purswance of paragraph (3) (b) hereof, the claimatt shall file with 
the Arbiter— 

(a) Evidence in support of the alain in addition to such as may have 
already been filed, or’ 

(b) A motion for an extension of time for furnishing such Siden upon 
good and exceptional cause showr. Such a motion will not be entertained 
by the Arbiter in the absence of a strict showing of the materiality of the 
evidence which the claimant prop2ses to produce, and diligence or the part 
of the claimant in an effort to procure ard file same within the sorty dey 
_ period prescribed in this paragraph. 

(6) Should a claimant fa:l to file evidence within the forty age or any 
extension thereof as provided in paragraph (5) hereof, then the claim shall 
be held to be submitted to the Arbiter for decision upon the reeord then 
before him. 

(7) Should evidence be filed by a claimant within the forty diye or any ` 
extension, thereof as provided in paragraph (5) hereof, then the Government 
may, within twenty days aiter the expiration of the time for the filing of 
evidence by the claimant, file evidence in rebuttal of that so filed by the 
claimant. At the expiration of said pericd of twenty days the claim shall 
be held to ke submitted to the Arbiter for decision upon the record then 
before him, unless the Arbiter on his own motion shall request, or upon the 
motion of either party and in order to prevent working an injustice shall 
permit, the filing of additional evidence, within such time and ‘on such 
terms as may be prescribed by the Arbiter‘in the particular case. Where 
the validity >f the patent is challenged by the Attorney General in any case 
a special order will be entered by the Arbiter on application of either 


é 


aos 


s 
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t tz 


party regulating the taking of testimony and the filing of evidence on that 
‘issue: ` i 


(8) Counsel fe the adamant and for the Government may fle a brief í 
_ in any ease within ten days after the sib-_ssion of the record as herein 


provided. , All briefs exceeding fifteen Lurd-ed words will be printed to 
comply with the rules of the Supreme Co cf the United States governing 
printing. and ten copies thereof filed vit she Secretary to the Arbiter 


together with evidence that adverse counsel has been served with a copy | 


thereof. Should counsel for the claimant cr for the Government desire to 
make ar oral argument in any case the Arzicer will entertain a motion -to 


that enc if filed with the brief of. such camse, together with evidence that . 


adverse counsel has been served with a'cs2> f such motion. 
- Counsel for the claimants and counsel fo: she Government are-urged to 


confer aad codperate promptly with a ‘view te preparing each case for final 


submission to the Arbiter in accordance vita this Order. 

Done at Washington, February 21, 19£¢. 
i ‘EpwIn B. PARKER, 

5 a War Claims Arbiter. 


` 


CERMAN-MEXICAN MIXED CLAIMS COMMISSION 


Sf f (Case No. 1) 
Interlocutory Resclution 
April 11, 12? 


x 


” That tha nationality of a person is an integral pact ot his civil status and must be proven ' 


in the manner established by local law of the @urtey whose nationality the interested 
party claims is a principle accepted by the parties se th present claim and is in accord with 
the general doctrine of international law. 


Consular Certificates of Registration establish nstibrality only for purposes of statistics; 7 


of complying with the laws of compulsory military s2r7i e; cf payment of taxes upon income 
from an estate a national, resident abroad, may kave ia hia own country; of acquisition of 
“property, 3f inheritances or legacies; or of pensbas end maintenances, etc.; they are of 
domestic nature as prima facie proof oi nationalty, sad ean serve and be utilized in an 
exigency t establish the presumption that the bearer has the right to protection, as in 
the case of arbitrary acts of the local police or mosestat-on so the person or property, if the 
local law euthorizes such protections; but they ar nət Sufficient evidence of nationality in 
“ claims against the state for alleged damages or iyurie, especially when these claims are 
prosecuted before a mixed commission- or, tribna. -f international arbitration whose 
initial dutz it is to consider the true nationality o` tke -laimant, 

' The duty of the Commission to establish, oy iselt the nationality of the claimants, 


s 


before granting or denying them the right to initiet2 - h-r actions is, by its very nature, not * 


delegatabls, and it would be a delegation of such s7imery power and duty, to compel it to 


‘ recognize £s immovable, or sufficient, the.mere remarc Gi the consular registration. 


™ 


The autaority to maintain a Registry of Natiorals h-s been granted to the Consuls only 
by certain nations, and although they are numerous, it cannot be said that this is a universal 
practice, aad, in consequence, a rule of internatiorel av. 

The pover of consular registration and of issuiag :osies of the entry must be taken in 
: connection with the power of issuing certificates cf ma_rimony, because both refer to acts 
of the civi. status and to the exercise of SDan igas, 


f 
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Marriages carnot be performed ia corsulates ard legations but when the law of the 
country of the Consul or Agent permits it to be done; out the validity of marriages, in 
countries other than that of the Agent or Consul, depends upon the general practice and 
the understandirg these countries have of the doctrines of international law. 

The general recognition of the irternetional validity of marriages performed at con- 
sulates or legaticns finds no place among these doctrines. - Ri : 

Certificates o£ Consular Registrat on do not constituta proof of nationality. In order 
to canstitute suca proof, they need tke confirmation of the authority of the state, and must 
contain the lega reasons on which the decument is based. The simple copy of the entry 
inscribed in the Register does not coastitcte absolute proof. . 

The internatienal probative forze of the acts of a uctary, or other functionary that, 
according to the laws of his country, bes the powers of a, notary, musi be considered in 
connection with the arrangements of interrational conventions if there are any, and in the 
absence thereof, by the lex fori, without prejudicing that the form of such acts be con- 
sidered by the lex loci. f f . 


ANTECEDENTS 


Memorial No. 1 of the German Agent submits the claim of Señor Carlos 
Klemp for demages which he alleges to have suffered in the town of San 
Gregorio, Atlapulco, D. F. : 

The Mexican Agent has ertered a dilatory exception, that the Mixed 
Commission is without power to azt in the absence of proof of the German 
nationality of the claimant. He qualifies as insufficient proof of nationality 
the certificate that accompanies the Memorial, and which was executed by 
the German /ice-Consul in Mexico; a certi‘icate in which it is stated that 
Klemp, born -n Bochum, November 29, 1884, was inscribed in the Register . 
of the German Legation on Dezemer 15, 1905, and in which it is also stated 
that he has always preserved his German nationality. , The Mexican Agent 


‘maintains thet the original documentary proof of nationality must be pre- 


sented direct to the Commiss.on in order that the Commission may con- 
sider it and pass upon its legal value, the estimation by the functionaries of 
the complain ng government act being sufficient. (Brief of the Mexican 
Agent of Oct#ber 18, 1926.) - 

In his Rep y, the German Agert observes that, in the absence of rules, - 
in the Claims Convention as well as in the Regulations of the Mixed Com- ` 
mission, governing the submission of proof of nationality, the Commission 
is to Judge th2 merits of the procf that is adduced and that, inasmuch as the 
Consular Cerzificate presented is a public document, the Commission must 
give it complete probatory valie. (Reply of the German Agent of Novem- 
ber 11, 1926. f f 

In his Answer, the Mexicar. Agent observes that, without doubting the 
authenticity af the certificate, it only proves that Klemp is inscribed in the . 


‘Register of tke Legation, which in itself is not sufficient prooi of nationality, 


not only because the act of registering is not the means recognized by inter- 
national law for acquiring nstionality, but also, because, in the best of 


‘eases, such registration would only indicate that the functionary, charged 


wit its keeping, is convinced cf ths nationality of the applicant for registra- 
tior; and bere the Mixed Commission such a conviction must give way 
to that formed by the.Commissioners through an examination of the docu- 


t 
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ments that prove the acquisition of nat onalty. (Answer a the Mezigan 
Agent of December 9, 1926.) 

The parties having waived the oral hearing provided for i in Article 19 of 
the Regulations by which the Mixed Corimision is governed, it is necessary. _ 
‘to pass upon the dilatory exception thet has"been entered. The German 
and Mexican Commissioners having fail:1 tc reach an agreement upon the 
Resolution, which should-be made in thé ins sance, it therefore corresponds 
to the undersigned to render such verdict. 


“OPINION OF THE GERMEN CCMMISSIONER 


Although various international mixed commissions have decided that, in — 
the absence of suspicious circumstances, the mere presentation of the claim 
. by the Agent is sufficient to prove th: najionality of the claimant, the 
German Commissioner does not adhere ™ suzh conception. 

After establishing that the question of nationality must be decided 
- according to the local law of the countr7 of the claimant, and considering - 
that the probative: merit of the inscripwion :n the Register is denied, the 

German Agent has made, in his Opinion end Award, an examination of the 
principal German laws concerning the matter, ‘Draft of Resolution of the 
‘German Commissioner.) 

The German legislation applies the srsten of Lex sanguinis in E 
position to the system of Lez soli. In ecnsecuence, he says, the fact that a 
person was born in German territory doe: notestablish that he is of German `- 
nationality, but such nationality can orty t accredited when the person 

-dealt with was born of German parencs, ro matter whether the birth 
took ‘place in German or foreign territcry. (Art. 39 of the Nationality 
Law.) ` na 
German legislation has provided for the Heimatschein, a certificate of 
origin, intended for use “during a sojourn in » foreign country.” The high 
administrative authorities authorized tc issue it, always before so doing, ~ 
must make the necessary investigations as to The lineage and the nationality 
of the parents and of the ancestors of th- sol-vitant. ` 

There have been established also, since 186", the Consular Registries, and 
the Regulation of 1871 provides that =he Consuls, before making the 

registration, must assure themselves tha= the registrant is a German, and 
this fact can only be accredited ipon, ta3 stbmission of a valid passport 
or of a Heimatschein. 

According to the German ATTE TN tLe following are the rules that .: 
must control in the matter of nationality: 

(a) German nationality, always, whsn rot based on R A 
marriage with a German, or the legitimizatin cf an illegitimate child of a 
German, is based on origin from Germa- perents, and not on the fact of 
having been born in German territory. 

(b) Those coming. within the exceptions irdicated in the previous para- , 
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graph must exhibit their certificates of- naturalization, marriage, or legiti- 
mization, as she case may be. . 

(c) In‘thos cases in which the nationality is connected with the lineage of 
the individual, the proof of said nationality is made, with either the Heimat- 
schein issued by the superior administrative authorities, or with the Certifi- 
cate of Registration executed by the German Consuls, “in which, generally, 
an entry mtst only be mads upon the presentation of a certificate of 
origin” (Hetnatschein). ‘Draft of Resolution of the German Commis- 
sioner.) 

In the judgment of the German Commissioner, the Consular Certificate 
of Registraticn has the probative force of a public instrument, because such 
character is given it by Paragrapt 15 of the German Law of November 8, 
1867, concerring the Consular Service. The German Commissioner adds, 
that the certificate is sufficient proof of nationality because, the matter of 
nationality being within the province of and confined to the internal law of 
the country of the claimant, it must be considered proven when it is so under 
the law of th2 country of which tke claimant is a national. 

The Germen Commissioner alsa bases nis Opinion and Award upon the 
benevolent practice that has been observed, in this respect, by previous 
mixed commssions. He cites the decisions reported by Moore (Interna- 
tional Arbitretions, III, pp. 2155 and 2332), in which they accept, as suff- 
cient proof oi nationality, simoly zhe affidavit of the claimant, or the mere 
certificate by the Governor of a Mexican State, notwithstanding the lack of 
authority of this latter functionary to issue documents of such a nature. 
(Moore, International Arbitrations, III, p. 2532.) 

He invokes, finally, the doctrines supported in the works of Kénig, Hand- 
buch des Lertschen Konsularwezens (8th ed., pp. 251 et seg.); Borchard, 
The Diplomatic Protection of Citizens Abroad (New York, 1925, pp. 515 
et seg.), and the article of Jordan “Des przuves de la Nationalité et de V Im- 
matriculation,’ (Revue de Droit International et de Législation Comparée, 
1907; pp. 257 to 295). 

And coneltdes, after acknowledzing thas the “prima facie” authority of 
the certificate can be nullified by better evicence to the contrary, adduced by 
the Agent of the objecting country, that it is his opinion and judgment 
that the dilatory exceptior must be rejected. 


OPINION OF THE MEXICAN COMMISSIONER 


The prokative documents of nationality of the claimants must be weighed, 
by the Commissioners, personally, for such is their unavoidable obligation, 
and they cannot abide by the examination that has been made by the Con- 
suls, Ministers and other functionaries and agents of the complaining govern- 
ment. (Interlocutcery Resolution.) 

The privative jurisdiction of mixed commissions has been carried to the 
extreme of 2s-ablishing their right of reviewing the decisions upon naturaliza- 
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tion rendered by the tribunals of the covrtries that are parties in the arbitra- 
tion. ` (Seé:-Ralston, Law and Proced-re ci Irternational Tribunals, Ed. 
1926, pp. 176 and 177.) _ 
The Mexican Commissioner supports ais 03 aicn that a declaration to such ' 
effect by the complaining government is not :-fficient proof of nationality by. 
citing the findings of Umpire Ralston, in tl: cese of the heirs of Maninat’ 


(French-Venezuelan Commission of 1902, Ragport, p. 44); of Umpire Thorn- . 


ton (Mixed Commission between. Mex.c> ard the United States of 1868, » 
Borchard, pp, 486 and 487), of this satne Empire in the Brockway case’ 
(Moore, op. cit., p. 2584), and analogous de:Eions in the cases of Warner v. 


United States of America, Spencer v. Mexic, Barrios v. United States of , 


America (Moore, op. cit., pp. 2533, 2EE£, 25-9 and 2778.) 


Applying the rule of locus regis acturi it = found that the certificate ex- - 


hibited by the claimant Klemp, proves that ze is inscribed in the Consular 
Register; but examination must be mede wh -ther, according to the laws of 
Germany, this registration is proof of Serm n nationality. The Mexican: ’ 
Commissioner maintains that no Germaa lev g-ves to the registration the) 


character of proof of nationality. The civ_ status is proved, according __ 
` to the Civil Code of Germany, by ta2 acs of the Registry of the civil’ 


state. f 
The Mexican Commissioner calls att2xticr to the fact that the consular 


certificates are not sufficient proof, not cnly -ecause they constitute an in- - 


direct means, inacceptable to arbitral comacss:ons, but because such ac- 
ceptance might permit conflicts, impossitle di solution, to arise in cases of 


double citizenship. The claims of an indtvicval who has double citizenship,’ 


of the complaining country and of the defecding country, have been con- 
stantly rejected, and mixed commissions zou c not do so unless they had the 


2 right to completely study the basic ques-ion 3f nationality. . th 


The Mexican Commissioner adds, thet ths citation by the German Com- 


missioner of the stipulation of the Regulalior -f the Consular Law providing ` 


that the Consul cannot proceed to inser_be in the Registry until there has 


been exhibited to him by the solicitant, Ethcr a passport or a Heimatschein, . 


strengthens his conviction that such decumeats must be presented to the 
Mixed Commission for their examinatiac. 

On the other hand, the consular regis=1atieus cf nationals residing abroad 
are principally for ‘statistical purposes, end me utilized in urgent cases of 
protection. (Borchard, op. cit., p. 5165 Fecinz those objects to be of less. 
importance than the submission of a dem t a government before an in- 
ternational mixed commission, it is read-l7 cemprehended that the examina- 
tion of nationality, and of the root required 95 the Consul before proceeding: 


'to register, is very cursory. 


Upon these considerations, the Mexicen Gemmissioner is of the opinion, 
and decides, that the dilatory exception ci incompetence must be al“ 
lowed. : vit 
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ERECEDENTS ESTABLISHED BY OTHER TRIBUNALS | 


In determinmng cases similar to this, Arbizral Commissions have adopted 
entirely divergent criterions. It has not been possible to find any decision 
which, by its reasoning and amplitude, may be eonsidered as setting a pre- 
cedent in the matter. e A 

In view of sich a situation, the Umpire has deemed it useful to review in 
this opinion tLose precedents, opinions and legal precepts which are most | 
applicable to the case at hanc. 

In the Span&h-Venezuelan Mixed Commission, the Umpire decided, in the 
case of Esteves, a naturalized Spaniard, that the enrollment in consular 
registries. of Spanish residents, and the cerzificate that evidences it ‘“‘con- 

_Stitute proof cf nationality which can give way only to a more convincing 
proof to the coatrary, which has not been attampted, nor made in the present 
case.” . In reaching this decision he took into consideration: (1) that the 
Spanish Law, Article 26 of the Civil Code, provides that ‘Spaniards, who 
‘transfer their domiciles to foreign countries are under obligation to prove in 
every case thas they have preserved their nationality, and so declare to the 
Spanish diplomatic or consular agents,” who will enroll them in the Register 
of Spanish Residents, and (2) shat the Spanish Consular Regulation, Articles’ 


~ 96 and 32, em>rower the Spanish Consuls to grant letters of residence or se- 


curity to thei: nationals and it charges them with the duty of making a 
Register of the Spanish residents in the district. (Esteves v. Venezuela, 
Venezuelan Arbitrations of 1603, Washington, ‘1904, pp. 922-923.) 

In the Genezal Claims Commission between th United States and Mexico 
(Parker v. Mesico) it was established that the birth certificete “should be 
admissible, ani while desirab‘e, it should not constitute an exclusive proof. 
The fact of nasionality should be proven as any other fact.” 

Citizenship nust be alleged in the Memorial and, in each case, if denied, it 
must be provea. (Ralston, op. cit., p. 173.) 

When there is no dispute o> cause for suspicion, the mere presentation of 

the claim by the Agent of the complaining courtry has beer. considered as 
Satisfactory. (Tipton v. Venazuela, Ralston.—op. cit. p. 173.) Neverthe- 
less, in the Tinton case, Umpire Thornton held that “the commission has 
certainly a right to expect moze positive proof of citizenship than the memo- 
rial signed by Tipton and othars, and the circumstance of the United States 
Minister’s having helped them in their difficulties.” (Ralston.—op. cit., 
p. 174.) 
' The general rule adopted ty mixed commissions has been the following: 
When the claimant is a citizen of both countries (complainant and defend- 
ing) the claim ñas no place because neither ccuntry has the power of imposing 
its laws on th other to establish a right. When the rights are equal the 
claim cannot proceed. (Ralston, op. cit., p. 172.) 

Nevertheless, the British-American Mixed Commission of 1871, in the 


r 
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Halley case, decided, contrary to the vzte -f the American: Commissioner, 
that am American-born child of an Engl:sh ‘har was able, as.the last bene- 
. ficiary, to recover against the United Ststez. “Moore, op. cit., p. 2241.) 
In the Brissot case, United States ard ~-nezuelan Mixed Claims Com- 
mission, the Venezuelan Commissioner Arrade established the following 
principles: Every independent state has t= -ight to,determine who is to ke 
considered as citizen or foreigner within it= tecritory, and to establish the 
manner, conditions, and circumstances, 70 whieh the acquisition, or loss of. 


citizenship, are to be subject. But for the =me reason that this is a right . 


appertaining to every sovereignty and inde=-ndence, no one can pretend to 
give an extraterritorial authority to its cwn ws regarding citizenship, with- 
out violence to the principles of intern:sic-1l law, according to which the 
legislative competence of each state doex nci extend beyond the limits of its 


Se 


own territory. Otherwise, anyone coulc bees tae same time a citizen of two 


states, which is as inadmissible as not to =: a citizen of any state at all. 
(Moore, op. cit., p. 2457.) 

In the Brockway case, the American Urcire Thornton held that a Con“ 
sular Certificate that credited a claimant v- American citizenship was in- 
sufficient proof. (Brockway v. Venezue'a, + ocre, op. cit., p. 2334.) 

A simple certificate of baptism was also kelc insufficient evidence of na- 
tionality because it was not proved thar, airjough the person baptized had 
the same. name as the claimant, that this 22ri@iczte pertained to the claimant.- 
(Suarez v. Mexico, Moore, op. cit., p. 244") Zt has been decided, repeatedly, 
that a certificate of naturalization is not t on —sive proof of citizenship before. 
a court. 

In the Fluties case, the American-Vene Jen Commission ruled that, 


although he was regularly naturalized, he hee hed no right to the naturaliza- 


tion and had, therefore, perpetrated a frauz upon. the court which had na- 
turalized him. The certificate of natursli=sion, it was added, is not con- 
clusive, because the United States was mct £ Darty to the act. (Venezuelan | 
Arbitrations of 1903, pp. 44 and 45.) : 
It was.declared in this case, that the camrmsion is an independent judicial 


tribunal possessed of all the powers, anc is =ad>wed with all the properties . 


` which should distinguish a court of high irteczational jurisdiction, alike com- 
petent, in the jurisdiction conferred upœ i- to bring under judgment the 
decisions of the local courts of both naticns and beyond the competence af 
eithér government to interfere with, drec, o? obstruct its deliberations. 
(Moore, op. cit., p. 2599.) 


In the Medina case, Umpire Bertinatti =d, “to admit this (the certifi- f 


cates as absolute proof) would give those ceciifieates in a foreign land or be- 
fore an international tribunal an absolu+e = ue which they have not in the, 
United States, where they may eventually b= set aside, while-Costa Rica, not 
recognizing the jurisdiction of any tribunal ñ the United States, would be 


left with no remedy. Moreover, this cann- sion-would be placed in anin- 


\ 
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ferior’ position, and denied a faculty which is said to belong to a tribunal in 


the United Statas: n (Medina v. Costa Rica, Moore, op. cit., p.. 2588.) - r 


Ne 


; ‘OPra10Ns; LEGAL PRECEPTS: AND JUDICIAL DECISIONS 


The authority to maintain a Registry of Nationals has been granted to the 
Consuls only by certain nations, and although they are numerous, it cannot 
be said‘that ths is a universal practice; and, in conseguen; a rule of in- 
ternational law 

Some countržss have granted this authority to its consular functionaries - 
recently. The United States instituted Registers of Nationals in ‘its Con- 
sulates abroad only since 1907 (Borchard, op. cit., p. 667), which -gives 
greater force ta what has been said in the previous paragraph. G 

` The power of consular registration and of issuing copies of the entry must 
be taken. in cornection with-the power of issuing certificates of matrimony, 
because both reer to acts of the civil status and to the exercise of administra~” 
tive functions. 

> Marriages cannot be performed i in consulates and legations but wheh te: 
‘law of the couatry of the Consul or Agent permits it to be done; but the 
validity of mamriages, in countries other than that of the Agent or Consul, 
depends upon general practice and the understanding these countries have of 
the doctrines of international law. 

‘According ta Westlake (Traité de Droit International, Oxford, 1924, page 
302). . “The general recognition of the international validity of marriages 
performed at @nsulates or legations’finds no place among these doctrines.” 

_ The above-eted construction is: confirmed by the Rules established in 
1887 by the Institute of International Law, to: govern the conflict of laws in 
matters of metrimony and divorce. In them, after declaring that it is 
enough, and ic necessary, for the marriage to be valid. everywhere, that the ` 
forms prescribed by the law of the place of celebration have been observed, 


4 


| they add that *‘it is desirable to admit, as a pretended exception, the val- 


idity of diplomatic and consular marriages, in the case where both con- 
tractants belorg to the country of thè Consulate or Legation.” (Institut de 
w Droit I nternatinal, by James: Brown Scott, 1920, p. 115.) 

The League df Nations, Committee of Experts for the Progressive. Codifi- . 
cation of Intemational Law, designated, in 1926, a sub-committee charged’ 
with considering the problems relative to nationality and with proposing. 
solutions. Speaking of the proof of manonaley, this sr said in 
its report: ; 

_ “Among others, there- are some questions ‘of form relative i proof of 
nationality which are of great practical importance in international rela- 
` _ tions and urgently require solution in order to improve the position— 
` often a. very precarious one—of persons required to furnish certificates 
constituting official and absolute proof of nationality. The system of 
réegistratic, which is provided for by the laws of several countries ~- 
(Belgium and Italy; and of the idea-of a casier civil proposed in France) 


3 
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might be generalized iya an internati~.1al agreement; koih it would 
not rémove all difficulties, if. woulc to some extent mitigate them. 
There could be no doubt of the prac—cal importance of such a reform,. 
which would have to be introduced iaso the internal law of each State. 
(Special Supplements to the ÅMERI+aN JOURNAL OF INTERNATIONAL 
Law,/Vol. 20, July and October, 1923 p.44.) °° 


Article 12 of the Draft ofa Conventia that closes the report reads as. 


„follows: 


As between the contracting aries nationality shall ‘be er by a 
’ certificate issued by the competent anhority and confirmed by the au- 


‘thority of the state. The certificate shall show the legal grounds’on 


which the claim to the nationality atl=sted by the certificate'is based. ‘ 
The contracting parties undertake to -ommunicate to each other a list 
of the authorities competent'to issue end to confirm certificates or na- 
; , tionality. ` (Ibid., p: 48.) ; 


| The, preceding shows clearly that, in th=- judgment of the sub-committee . 


reporting, the Certificates of Consular Reg=tration do noi constitute proof of 


nationality. ‘In order to constitute such 2coof, they need the confirmation. 


of the authority of the state, and must con-+in the legal reasons on which the. 


document is based. The simple copy of t= entry inscribed i in the ae . 


does not constitute absolute. proof. 


The Grotius Society has recommended a= suggested rules regarding com- is 


pulsory registration, maintaining that by -his means, the uncertainties at 
present obtaining in international relati=as ule iain disappear. 
The recommendation alluded to says: _ í 


Registratión only fixed nationality with van to the state which 
introduces it. Were all states to adop it, there would be a foundation 
. for án international solution of all dHiculties which exist at any“un- 


` ` certainty and universal agreement ar< practical uniformity. (Trans- | 
actions of the Grotius Society, Vol. I™ “Report of me Committee on 


Nationality and Registration,” p. 52. 


“The system recommended by the Grot-ts Society has been adopted by. 
_ English law in Section I, 1. b. V. of the E-itish Nawonaley and Status of 
` Aliens Act, 1914, 1922. ` 

On their part, the states that previous formed : a part of the Austro- 
. Hungarian Empire dealt with the problem h Article 2 of the draft of a con- 
_ vention signed at Rome: ` ` 


. bya certificate issued by the authorit- competent under the law of the 


state concerned-and countersigned by zhe authority to which the said 
authority is responsible. This certific ce shall state on what legal basis 


. , the cldim to the nationality which ths certificate is intended to prove 


‘rests. Hach of the high contracting p=rties shall, hcwever, be entitled, 
whenever it considers it necessary, to =equire that the contents of the 
. certificate shall be confirmed by the zentral authority of the State. 


(Draft Convention ‘between the Austz>-Hungarian Succession States, i 


E signed oe 6; 1922.). 


-As between the high contracting parcies, nationality shall be eed 


om 
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The internacional probative force of the acts of a notary, or other func- 
tionary that, a2cording to the laws of his country, has the powers of a notary, 
must be considered in connection with the arrangements of international 
conventions if there [are] any, and in the absence thereof, by the lex fort, 
without prejulicing that the form of such acts be considered by the lex 
loci. (Institut de Droit International, Scott, 1920, p. 225.) , 

In consequence of the preceding rules, consular certificates do not have, by 
themselves, stflicient probative force in countries other than that of the 
Consul that isrues them, and even in the latter, are subject to such credit as 
may be given z0 them by its prevailing law. 

By way of 2xample, may be cited the faculty of the Consuls to license 


` sailors. The zertificate that they issue must contain the provisions upon 


which they ar- based, to indicate that their action is official and that they 
have jurisdictbn. (Puente, The Foreign Consul, Chicago, 1926, p. 62.) 

This certificate can be disputed before the courts because the Consul 
“has no power to authorize an illegal act.” Hall ». Cappell (7 Wall. (U. 8.) 
553): The Amado, Newberry Adm. 400. (Puente, op. cit., p. 63.) 

It may also be recalled, that a Consular Certificate has no weight before 
an Admiralty Sourt, because International Law only recognizes Consuls in 
commercial tronsactions, and not as functionaries invested with the autho- 
rity of authenticating judicial proceedings. (Catlett v. Pacific Insurance 
Company, 1 Faine 394, Fed. Cas. 2,517, Puente, op. cit., p. 63.) 

In reviewing an appeal from the action of an inferior tribunal, the Court 
of Appeals of Kentucky reversed the judgment of the lower court and held, 
that a passpor, issued by a United States Consul, only entitled the bearer 
to that courtesy and respect which are due to a citizen of the United States 
from foreign governments, through whose territories he might pass. “It 


' was for that purpose alone they were given, and for no other purpose can 


they be legitimately used. They certainly cannot, we think, be used as 
evidence in a court of justice, for the purpose of proving facts, of the charac- 
ter they were :dmitted to prove in this case. 

“These facta, from their nature, were. susceptible of being established by 
the testimony of witnesses, upon oath; and it is a settled rule, that for the 
establishment of facts of this sort, the sanction of an oath is indispensable; 
and, of course, the ex parte statement or certificate of any one, not upon 
oath, whatever may be his character or station, cannot be admitted as 


-- evidence of th- truth of such facts. A consul, by the law of nations, is, no 


doubt, possess2d of high and extensive powers; but he is not, properly 
speaking, a judicial officer; and it is accordingly held, that his certificate 
is.not only noz entitled to the character of a judgment, but that it ought 
not to be admitted as evidence of the fact therein stated.” (Stowell, 
Consular Cases and Opinions, ed. 1909, p. 163.) 

In some legi:lation this probative merit is restricted as occurs, for example, 
in the United States, where the passports are considered as intended for 
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identification and protection in foreign coua ries, and not to facilitate entry 
into the United States, that matter beire under the supervision of the 
Department of Labor. (Borchard, op. «., p. 510.) The instructions 
concerning passports prescribed by the Department of State, December 
21, 1914, decrees that emergency passports end consular registration certifi- 


cates should not be accepted as conclusiv: evidence of citizenship. (Bor-- 


chard, op. cit., p. 512), and it seems worthy of mention that even the pass- 
ports that are issued by the State Departrcent, after very careful considera- 
tion, have been held by local courts of tas United States as insufficient 
judicial evidence of citizenship. (Borchard, op. cit., p. 439.) 

The Consular Certificates of Registratior 2rovide the registree a means of 


summarily proving his nationality to the ac thorities of the place where he is ` 


residing (Borchard; op. cit., p. 516); bw they cannot be considered as 
' sufficient to prove nationality before an Io.ernational Mixed Commission 
that takes jurisdiction independent of the territorial jurisdiction of the 
countries that subscribe. to the pact of A-bitration. (Borchard, op. cit.) 

Certificates of Consular Registration do not have the same effect in all 
countries which have authorized their isstence. Their fundamental pur- 


pose is to give the government of the ccrsul information respecting the ` 


number and residence of its nationals abr.d, and to permit the registree 
to manifest his desire to retain and mainta- his original citizenship, and to 
afford an official record of his identity and political status to the consul and 
to the local authorities. (Borchard, op. ciz. p. 667.) 

As evidence that the probative value of 2«nsular certifcates.is not incor- 
porated among the accepted principles ‘o- international law, the circum- 
stance must be cited that some treaties explicitly authozize such character 
of proof. Thus, the Treaty of 1863 betveen Spain and the Republic of 
Argentine. provides in Article 7 that the saple inscription in the Register 
of Nationals of the Legation or Consulate cf either country will be sufficient 
formality to make the respective nationaliry certain. 


OPINION OF THE TMPIRE 
WHEREAS, 

1. The nationality of a person is an interval part of Lis civil status and 
must be proven in the manner established Fx local law of the country whose 
nationality the interested party claims, & a principle accepted by both 
parties to the present claim and is in acc~sd with the general doctrine of 
International Law. (Fiore, Derecho In enacional Privado, Sec. 354; 
Borchard, Diplomatic Protection of Citzens Abroad, p. 486; Ralston 
The Law and Procedure of International Tr bunals, 1926 ed., p. 160.) .. 

2. In accordance with the most frequen - provisions of different laws [of 


. Germany], the civil status is proven with tLe Records of the Civil Registry. 


3. The German Law of Nationality, of Jane 1, 1870, provides in Para- 
graph 2, that citizenship in a Federal State & acquired only through origin, 


n 
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legitimization, marriage, by acceptation—fora German—by naturalization— 
for an alien; vithout there appearing, among these exclusive manners of 
acquiring natbnality, the registration in the German Consular Registries 
abroad. 

4. The Law of 1867, prior to the Nationality Law of 1870, organized a 
Consular Service, and in Paragraph 12 provided that “each Consul must 
maintain a Register of nationals that are resident in his official district, and 
who present themselves to him for that purpose”; and the regulatory Decree 
of this Law, dated July 6, 1871, provided that ‘‘Before making an entry in 
the register, tue Consul must convince himself that the person referred to 
possesses the nationality of the German Empire, or the nationality of one 
of the German Federal States. The proof of this can only be credited by the 
presentation oz a valid national passport, or by a certificate of origin (Heim- 
aischein). If doubts arise as to the validity of these documents, the Chan- 
cellor of the German Empire or the Government of the respective State 
must be consulted, and suspend the entry in the Register until the receipt 
of the decision ... ; 

“Concerning the entry in the Register, they must issue to the solicitant at 
his request a crtificate in the form usual to the place... . 

“A cancellazion in the Register must be made when the person registered 
dies; or leaves the consular district; or when he loses the nationality of the 
German Empize, or the nationality of one of the Federal States; and besides, 
when the regissree so requests.” 

5. According to the preceding, the Consuls must demand, of the solici- 
tants for registration, the documents proving their nationality, which can be 
no other, by nandate of the Law, than a valid national passport of « Heim- 
atschein, name-y, the certificate of origin that corresponds to the respective 
entry in the C-vil Register, in those countries that have established such a 
service under tnis denomination. 

6. The circumstances; 1st, of the Consuls being obliged to examine the 
documents presented by the solicitant and not being permitted to proceed 
with the entry without convincing themselves that the solicitant possesses 
German natiorality; and, 2nd, of being, in cases in which the validity of the 
documents presented is doubted, obliged to consult the Chancellor of the 
Government of the respective Federal State and to suspend the entry until 
the receipt of the superior decision; show that, in the very intention of the 
German Law, tne nationality is proven precisely by means of the documents 
of the civil status, which give, to the consular inscription based upon them, 
the legal merit chat corresponds to it by law, without it constituting a definite 
proof of nationality. l 

7. The Coneilar Certificates of Registration summarily evidence a pre- 
sumption of nationality, being subject to cancellation in those cases pro- 
vided for by tke Law (Paragraph 12); to which must be added, that such 
certificates can be annulled or revoked, as well when the Consul is convinced 


622 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


that the entry was made through errcr or a mistaken interpretation of the 
documents that were taken into cons-deration in making it, as when the 
superior authorities of Germany or of the Federal State so determine in cases 
of revision or of civil or criminal processes that may concern them. 

8. The Consular Certificates of Reg strazion establish nationality only for 
purposes of statistics; of complying with the laws of compulsory military 
service; of payment of taxes upon income from an estate a national, resident 
abroad, may have in his own country; of acquisitions of property, of inherit- 
ances or legacies; or of pensions and main-enances, etc. 

9. Such Consular Certificates of Registration are of domestic nature as 
‘prima facie proof of nationality, and can serve and be utilized in an exigency ‘ 
to establish the presumption that the bearer has the right to protection; as 
in the case of arbitrary acts of the loca. police or molestation to the person or 
-property, if the local law authorizes such protections; but they are not suff- 
cient evidence of nationality in claims against zhe State for alleged damages 
or injuries, especially when these claims are prosecuted before a Mixed Com- 
mission or Tribunal of International Arbicration whose initial duty it is to 
consider the true nationality of the claimant. 

. 10. If the Consul is obliged to be ecnvixced of the effective nationality of 
ahoever applies for registration, before prcceeding to inscribe him, yet more 
imperative is the duty of the International Mixed Commission to study and 
decide upon such nationality; because in tris right and duty have great im- 
portance to the Consul, as an act trat vill affect the internal law of his 
country, they weigh with much more forze upon the Mixed Commission, 
because of it being an act that will decermine presumptions and effects upon 
the external law, since that pertains ~o the international relations between 
two countries. 

11. To grant to the Consul the absolute power of appreciating and decid- 
ing upon the documentary evidence submitted by a solicitant for registra- 
tion, would be tantamount to creating him a Judge to determine the right to. 
submit claims to an International Mixed Commission, thus trespassing upon 
the essential obligation of the Commission to ascertain the nationality of the 
claimants, on which they base the very right to claim before it. 

12. The duty of the Commission tc esteblisa, by itself, the nationality of 
the claimants, before granting or denying them the right to initiate their 
actions is, by its very nature, not delegateble, and it would be a delegation 
of such primary power and duty, to compel it to recognize as immovable, or | 
sufficient, the mere record of the consular registration. 

13. The preceding conclusions became «till more evident, if we take into 
consideration the difficulties that are oresented by cases of dual nationality 
or.of conflicts of nationality, arising Irom the doctrines of jus soli and jus 
sanguinis. If the consular registration is sufficient: proof of nationality, it 
would follow that.the registree, in- spite cf having double nationality, is a 
national of the country. with which he is registered, thus preventing any at- 
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tempt which tae other country might make of having him considered as its 
own national. In cases of dual nationality, the consular certificate would 
decide upon wLich is the proper nationality and, if the criterion taken by the 
Consul is that mposed by the law of jus sanguinis, the criterion imposed by 
the law of jus ole would be, through his own act.and volition, ignored. The 
Consul would decide, in this manner, not subject to appeal, a question in 
which the sovereignty of two countries is involved; in effect, for example, a 
child of a Gern_an, born in Mexico, is a German, according to German Law, 
and could be eatered in the German consular registries in Mexico; but, this 
child, born in Mexico of a German father, is a Mexican, and the certificate of 
registration as = German would have no weight with the Mexican authorities. 

14. A simila~ difficulty occurs in the case of a married woman. There 
are laws that provide that a married woman acquires the nationality of her 
husband, others that provide that a female national who marries an alien 
retains her original nationality, and there is one that attributes to the alien 
the nationality of the woman he marries. A claimant who attempts to 
initiate his action before a mixed commission, invoking his character as an 
alien by means of a consular certificate of a country that extends to the 
married womar the nationality of her husband, should not be heard. 

15. Equal dicficulty presents itself in cases involving laws that, in specific 
instances, revoke the citizenship of nationals who reside for a certain number 
of years abroad. or who accept honors or employment from foreign govern- 
ments, without permission from their own. ‘The certificate of consular regis- 
tration, in such cases, would lose all its value. 

16. It is not juridical to attribute to the Consul, who is a Didok ofa 
merely administrative and commercial character, the power of passing upon 
nationality in cases that require, each one of them, a special examination 
into the circumstances and the respective national laws; for identical reasons 
consular certifictes of registration must not be considered as sufficient proof 
of nationality. 

17. Germany ʻa country of jus sanguinis, considers as a German, the son of 
a German, even when born on alien territory, the fact-of his birth in Germany 
having no influence upon the acquisition of nationality. 

18. The certif cate, which is presented in this case, records that the claim- 
ant, Klemp, bora in Bochum (Germany), is entered in the Consular Regis- 
tries. The fact of having been born on German territory does not impress 
upon him the ch.racter of a German national; from which it follows that, the 
very document invoked as exclusive proof of the nationality of the claimant, 
shows that it is aot proven pursuant to German Law. 


AWARD OF THE UMPIRE 
THEREFORE, i 
Upon these coasiderations, in view of the opinions, legal precepts and ju- 
dicial decisions Leretofore cited, and after hearing the divergent -:opinions of 
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the Commissioners of the parties, the Umoaze, forming a majority with the 
Mexican Commissioner, decides that the proposed dilatory exception is per- 
tinent and is allowed, without prejudicing zhe right of the German Agent to 
present other proof of the nationality of t1- claimant. 
Washington, D. C., April 11, 1927. ; 
MIGUEL Crucuaaa, 
Umpire. 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO 


ELVIRA ALMAGUER v. THE Uni-tp MEXICAN STATES 
(Docket No. 216; Deeson No. 147) 
Opinion rendered M 17 13, 1929.- 


The mere fact that in a certain nation or spestic region thereof a high coefficient of 
criminality may exist, is no proof, by itself, that t= government of such nation has failed 
in its duty of maintaining an adequate police fore Zor the prosecution and punishment of 
criminals. In cases of this nature, it is necessary = consider the possibility of imparting 
protection, the extent to which protection is requi-el, and the neglect to afford protection. 

The Mexican Government held liable in dama- for negligent prosecution and failure 
to punish some of a group of Mexican bandits for Le murder of an American citizen, while 
other bandits of the same group were seriously pr: =cuted for the same offense. 

Commissioner Fernández MacGregor,  - the Commission: 

A claim in the amount of $50,000.00, Urited States currency, is made by 
the United States of America, on behalf of Elvira Almaguer, against the Uni- 
ted Mexican States, alleging that the claim snt’s husband, Toribio Almaguer, 
an American citizen, was murdered in Mesieo by a group of bandits, Mexican 
authorities having failed to extend adeqrace protection or to take steps to 
apprehend, prosecute and punish the persons responsible therefor. 

It is alleged that prior to September 1£, 1923, oil companies operating in 
the neighborhood of Tampico had sustainec several losses incident to robber- 
ies of money which the said oil companies tansported from the banks to the 

. oil fields for the payment of the workmer ; that due to the inactivity of the 
police in the prevention of these crimes, t+ companies had to resort to vari- 
ous means of safety, such as the employrg of armed guards, automobiles, 
launches and aeroplanes; that shortly befa2 eight o’clock, on the morning of 
September 15th, of the same year, Frank L. Clark, Cashier of the Agwi Com- 
pany, proceeded to a bank in Tampico, Tenaulipas, from which he withdrew 
$42,000.00 (pesos), the said sum being placed in two leather bags for its trans- 
portation to the aviation field. Clark wes carrying the said money in an 
automobile in charge of Toribio Almague - and Macario Cano, and also hav- 
ing as passenger another employee of the Company named Rodolfo Saldafia 
Ruiz. Upon arrival at a certain place be veen the City of Tampico and the 
aviation field, this automobile was held u; >y another car containing bandits 
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who assaulted Clark and his companions, shooting them with their firearms, 
as a result of which Toribio Almaguer was killed, Clark wounded in one arm, 
Cano bruised, snd Saldaña alone remaining uninjured. The bandits seized 
the bags contahing the money, boarded the automobile in which they had 
arrived to prepere their ambush, and departed towards the City of Tampico, 
following the d-rection of a point known as Cascajal. It appears that this 
group of bandits was composed of seven men. A few moments after the es- 
cape of the barclits, Saldaña, the only member of the Agwi party who had 
been left uninjured, hailed a passing automobile and immediately drove to 
the office of the Sompany, reporting the assault to the General Manager, and 
thereupon, bott men went to the Police Headquarters to report the robbery 
and assault, anc. also the direction in which the bandits had escaped. The 
competent autherities began an investigation, and the following day they suc- 
cessfully apprehanded not less than fifteen persons, who were questioned and 
detained on suspicion. Investigations were further continued, successfully 
resulting in the = pprehension of a man by the name of Pedro Rojas who con- 
fessed to having been one of the assailants, and who furnished the names of 
the other partidpants to the crimes mentioned. Shortly thereafter, the 
said Pedro Rojas attempted to escape from jail and was shot by the police in 
an attempt to re:apture him. This man died in the hospital as a result of his 
wounds. After zhe death of Rojas, the Ministerio Público, requested the re- 
lease of all the cther suspects, alleging that the clues which once existed as 
proof of their gult, had vanished; consequently they were released on bond 
by the Judge wita the exception of one named Nicolás Ramirez against whom 
there were also ~ery strong suspicions. It appears that this man escaped 
from a hospital to which he had been confined during his imprisonment, and 
that he was not apprehended until more than two years later, after having 
perpetrated othe- crimes. It also appears that a Military Judge, in order to 
perform certain zudicial investigations in a certain trial which he was then 
conducting, requested the civil judge who conducted the proceedings, to 
place Nicolás Remfrez under his charge, and that the said Ramírez in an 
attempt to escape while being taken from one court to the other, was shot and 
killed by the soldiers entrusted with his custody. Thereafter, no further 
steps were taken in the proceedings. started against the assailants of Alma- 
guer, Clark and His companions, and therefore, as a result, no one was pun- 
ished for the grave crimes herein set forth. The American Agency contends 
that this shows a cerious negligence in the administration of justice by Mexico 
and thus renders its government responsible for a denial of justice. 

It is necessary tirst, to examine the alleged lack of protection in the region 
surrounding Tampico. 

The American Agency has submitted the affidavits of several persons re- 
cording a list of -obberies and assaults committed from'1918 until 1922, 
concluding theref:om that there were 28 cases of this nature in 1918, 20 in 
- 1919, 8 in 1920, 9 n 1921, and 22 in the year 1922. There are statements in 
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the aforesaid affidavits to the effect’ that tœ oil fields adjacent to Tampico: 
were infested with outlaws, constituting — constant menace to life and. 
property, and that the authorities did not .ake-adequate steps to suppress: 
this state of affairs; that while the Mexican Kepublic was practically at peace. 
since 1921, the fields in the neighborhood o Tampico, however, were infested 
with marauders and bandits and that, alépugh such facts could not have: 
been unknown to the authorities in that regon, the Federal Government did 
not take any practical steps to suppress th banditry. The respondent gov- 
ernment states that it was endeavoring tc pacify the country after a revolt: 
prolonged over a period of ten years, and taxt, in this connection it displayed: 
unusual activity and diligence; that how=-er, it was necessary to combat. 
certain. revolutionary groups as well as o:Ler small groups of outlaws and 
bandits; that the authorities, whenever tLe oil companies requested special 
armed guards in order to safeguard their money remittances, always were. 
ready and willing to furnish, and did in a rumber of occasions, furnish said 
armed guards, and that particularly in the instant case; Rodolfo Saldaña, an 
employee of the Agwi Company, was, acco ‘cing to his own statement, warned 
by the police to give ample and timely not. concerning the day and hour in 
which the said transportation was to be ef ected, in order that full and ade- 
quate protection could be rendered. 

In view of the meagerness of the evider œ submitted regarding this point, 
the Commission is unable to conclude taat Mexico is responsible for the 
failure to have rendered proper protectior -o the Tampico region in general, 
or to the deceased man in particular. [Tke mere fact that in a certain nation 
or specific region thereof a high coefficieas of criminality may exist, is no 
proof, by itself, that the government of sa-b nation has failed in its duty of 
maintaining an adequate police force for Le prosecution and punishment of 
criminals. In cases of this nature, it is n2zessary to consider the possibility 
of imparting protection, the extent to wish protection is required, and the 
neglect to afford protection], and evidene as regards these elements is alto- 
gether lacking in the case under considex zion. 

In connection with the alleged neglig: rce of the Mexican authorities in 
apprehending, prosecuting and punishing-+]maguer’s assailant, the following 
facts mainly drawn from the evidence submitted by the Mexican Agency, are 
pertinent; the assault took place at abc eight o’clock in the morning of 
September 15, 1922; the Police Headagrters at Tampico were notified 
shortly after the occurrences, and began to make thenecessary investigations, 
in turn notifying the Second Court of Firs- Instance of Tampico at 9:30 a.m. 
of the same day. The personnel of the - cid Police Headquarters proceeded 
to the scene of the crime, in order to obta_t a view of the locus, and started to 
apprehend and examine several suspicious dersons and these by September the 
17th were sixteen in number. On September the 19th the Court received 
from Police Headquarters the duly drava preliminary declarations, and the 
persons who had been arrested. The C~urt also began an investigation on 
September 15th, immediately taking the -position of Clark and ordering the 
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autopsy of Aln aguer’s body to be performed. From this moment, the Court 
diligently cont.nued to act, and duly obtained the testimony of the persons 
arrested by th: police and of others as well who appeared as suspicious to the 
said Court. On October 2nd, the detention of one of the guilty principals 
had already been effected, one Pedro Rojas, who confessed his guilt. From 
his statement it appeared that besides himself, Filiberto Lechuga, Eulalio 
Prieto, Pedro Diaz, Nicolás Ramirez, Pedro Rodriguez. and Manuel Mora, 
were responsitie for the assault, and that Julio Jeffries, Maurilio Rodriguez, 
Gerónimo Gu-iérrez and Pio Gutiérrez were the concealers of the acces- 
sories. Threeof these men named, Pedro Rojas, Julio Jeffries and Maur- 
ilio Rodriguez had already been arrested and declared to be formally im- 
prisoned, the J.1dge hence issued a warrant for the apprehension of the others. 
Of these indiviluals, Eulalio Prieto, Nicolás Rodriguez, Manuel Mora, Gero- 
nimo Gutiérrez and Pio Gutiérrez, were eventually apprehended, while 
Filiberto Lechaga, Pedro Diaz and Pedro Gutiérrez, the three principals, as 


` well as Gabricl Martinez whose responsibility was secondary, were never 


apprehended. 

It appears that after the death of Pedro Rojas resulting from his attempted 
escape, the JTinisterio Público, representing the interests of society in 
the prosecution of crime, requested the release of all those held, alleging that. 
the clues whica existed as proof of their guilt had disappeared. It is shown 
that these requests were made before the Judge, the accused and their res- 
pective counsels being present. The Prosecuting Attorney vehemently ex- 
pressed himseF at the time of making these requests, in fact stating in one 
instance: “Even though the public, once it has learned the facts through the 
exaggerated gcssip of the court room loiterers, may accuse me as a faithless 
official, I shallface such criticism with a clear conscience, possessing as I do 
the certainty that the accused is innocent.” Pedro Rojas apparently died 
on December 23, 1922, and between January 12th, and March 26, 1923, 
Gerónimo Gut érrez, Martin Rodriguez, Pio Gutiérrez, Manuel Martin Mora, 
Vicente Rodrizuez, Julio Jeffries, Marcial Codoy, Maurilio Rodriguez and 
Eulalio Prieto. were released on bond, Nicolás Ramirez, whose fate has been 
described, alore remaining on trial. 

The Americ.n Agency has laid great stress on the release of the individuals 
above-mentiored, alleging that under every consideration such release was 
improper, inacmuch as sufficient circumstances existed to consider them 
guilty and inasmuch as they could not fall under the provisions of Article 20, 
sub-paragraph I of the Mexican Political Constitution of 1917, which in | 
connection with the guarantees of the accused states the following: 


I.—He shall be set at liberty on demand and upon giving a bond up to 
ten thousund pesos, according to his personal resources and the serious- 
ness of the offense charged, provided, that the said offense may not be 

‘punishable with penalty of more than five years imprisonment; and 
without any further requisite than the placing of the stipulated sum at 
the disposal of the authorities or the giving of a mortgage bond or per- 
sonal secttity sufficient to guarantee it. 
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The American Agency alleges that in accc- dance with the provisions of the 
Penal Code of Tamaulipas, the men who werz accused of these criminal acts 
either as principals or as accessories, merited a penalty much greater than 
rive years, inasmuch as the case was one of tirhway robbery accompanied by 
violence, resulting in murder, with all of the sggravating circumstances, and 
that therefore, the Judge who granted liba-ty under bond, disobeyed the 
fundamental law of Mexico on this point. n the other hand, counsel for 
“Mexico referred to Article 360 of the said Fenal Code, which literally reads 
as follows: ù 

At whatever stage of the trial in wLith the grounds serving for de- ` 
creeing detention of the preventive im>-isonment, vanish, the accused 
or detained person shall be released, af r he has been given a hearing, 
should he exist or be present; reservirz the possibility to issue a new 
warrant of arrest, if there should later appear sufficient grounds therefor 
in the course of the trial. In this case tne release shall be granted under 
a bond of not less than 20 and not over -00 pesos, except in the case of 
indigents who shall be released on pard. 

[It is not for this Commission to decide wasther or not Article 20, Section 
I, of the Mexican Political Constitution of 1917, was or was not violated. 
Inasmuch as this article is concerned with a grantee, it is conceivable that it 
fixes only the minimum guarantee which shel be granted the accused in con- 
nection with his release on bond. ‘Therefcr=, a minimum guarantee alone 
being involved, it is doubtful whether or n& a state statute of the Mexican 
Federal Union more extensively granting th- accused a release on bond, that 
is to say, in those cases in which the penalty ¢ greater than five years, is or is 
not unconstitutional. But aside from this i` .sppears that this question need 
not ke decided in the instant case inasmuch.ss in order to decide whether or 
not the Mexican Judge acted lawfully, it is smfficient to refer exclusively to 
the provisions of Article 360 mentioned abc we. Indeed, under this article, 
the accused may be released whenever the grounds for ordering the deten- 
tion or the preventive imprisonment may kave vanished, and therefore the 
pertinent thing is to ascertain whether or nat, in the case of the persons ac- 
cused of the assault which resulted in Almaz7er’s death, the grounds did or 
did not vanish.] Maurilio Rodriguez wa: declared formally imprisoned 
inasmuch as from the statements of some of -Le witnesses, it was established 
that he was possessed of information conccrming the contemplated assault 
prior to its commission, and also that he hac sven entrusted his own brother 
with the delivery of certain suspicious messaz<s; above all, because after the 
occurrences, although apparently knowing ta .t “El Pericén”’ was one of the 
acetsed, he, even being a soldier, did not m-le the proper denunciation and 
thus constituted himself an accessory. Acce: ling to the confession of Pedro 
Rojas, Maurilio Rodriguez was the person wic invited him to be a participant 
in the assault, thus rendering him an intellecaal perpetrator thereof. Mau- 
rilio Rodriguez in his confession admitted tha - he knew of the assault twenty 
days before it occurred, and that he had duly :ommunicated this information 
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to Comandance Benavides. The Ministerio Público in applying for the re- 


lease of this person on bond, stated that the only reason that existed for the 
detention of Fodriguez was a number of contradictions occurring between his 
own declarations and his brother Vicente’s, but that these however, were 
soon harmon#ed, and that therefore, except for the sole statement of the 
witness Gabr=l Martinez, nothing had been left pending against this man. 
Inasmuch as ~he grounds existing against Maurilio Rodriguez have already 
been mention-<d, the contention of the Ministerio Público appears wholly un- 
warranted by the facts, nor is there any evidence in the whole record sub- 
mitted by the Mexican Agency to show’that such grounds did in fact vanish. 
Therefore, it s reasonably apparent that the release of Maurilio Rodriguez 
was unlawful. 

The same may be said in regard to Eulalio Prieto, alias El Tejano. There 
exists against this individual the confession of Rojas, pointing to him as the 
other principal in the assault. Rojas was living in the house of the mother- 
in-law and th- wife of El Peric6én. It is true that El Pericén altered his first 
confession with respect to El Tejano, by denying that his preliminary state- 
ment was true, but the Judge observed that this denial, made in the presence 
of El Tejano, was accompanied by visible signs of fear, and that obviously, 
he only tried so save the latter exactly as he had tried to do with the others 
who had beer detained. A witness named Licona testified that El Tejano 
slept in the kouse in which the assault was planned on the night previous 
thereto, and that furthermore, El Tejano had been subsequently appre- 
hended in thet very same house. The Ministerio Público, in requesting El 
Tejano’s releese on bond, alleged that all these suspicious circumstances had 
been contradited by the testimony of several other witnesses who declared 
that El Tejaro had been ill for several days prior to the assault at another 
place which F= had never left. There is no record of the testimony of these 
witnesses refezred to by the Ministerio Público or of any confrontation of them 
with El Tejar, or of any confrontation of the latter with the other defendants. 

Manuel Martin Mora, another suspect, according to Rojas’ confession, 
was formally imprisoned and upon confrontation with Rojas himself, the 
latter ratified _his statement to the effect that the said Mora was in the auto- 
mobile of the assailants. There is no record to show that these clues vanished, 
and the same conclusion may be reached as regards Julio Jeffries, Gerónimo 
Rodriguez, P o Rodriguez and Gabriel Martinez who were released, as al- 
ready stated, shortly after the death of Rojas in a certain hearing in which 
no record exi. ts as to what other evidence could have destroyed the strong 
suspicions exsting against the individuals mentioned. As already stated, 
the record sudmitted by Mexico discloses a number of deficiencies after the 
death of El Feric6n, occurring on December the 28rd, 1922. The releases 
on bond, based upon the lack of evidence were granted beginning on January 
12th, but bet-veen these two dates, it seems that no proceedings were carried 
on to obtain further evidence. During this period there were a large number 
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cf persons detained against-whom weighty stspicions existed, and there is no 
evidence to show that the Judge undertook -0o make among them the con- 
frontations which under Mexican law are ns -essary for the investigation of 
the actual responsibility falling upon each œc them. 

Counsel for Mexico argued that the judtal record filed by his govern- 
ment in this case is not complete being sob-y a digest of the outstanding 
steps of the trial. Such assertion is well founded, but the Commission 
should consider that since the allegation of t2 American Agency was to the 
effect that in certain important matters the proceedings revealed either negli- 
gence or a violation of Mexican law, the proper thing for the Mexican 
Government was to show by adequate evida-ce that such was not the case. 
As disclosed by the digest in question subm_tted as evidence, the judicial 
proceedings are in existence and the Mexicar Agency could have introduced 
evidence tending to show the disappearance >: the suspicious grounds, exist- 
ing in the said proceedings, against the suspa :ted principals and accessories 
of the crimes. The Commission is constraia d to conclude as to the ques- 
tions of legality of the release of the prisoners on bond and the investigation 
of the delinquency itself that a culpable negi:zence has been shown to exist. 

Under the conditions above stated, it may ke said that there was no com- 
plete prosecution and punishment of Almag1:1’s assailants, but taking into 
account that the proceedings in their initial stage up until the date of Pedro 
Eojas’ death do not disclose any deficiency: nd that at least two of those 
appearing as principals responsible for the crimes were seriously prosecuted, 
a3 shown by the fact of their death as a resul of an attempted escape, and 
also taking into account that the Commission has expressed in the case of 
. Laura M. B. Janes, Docket No. 168, its opin to the effect that in cases of 
dz2nial of justice it would take into accourt the different shades thereof 
(‘more serious ones and lighter ones; no pro ecution at all; prosecution and 
release; prosecution and light punishment; prosecution, punishment, and 
pardon”’], it deems that the claimant may >»operly be awarded in this in- 
stance the sum of $7,000.00, inasmuch as ther: was a certain serious prose- 
cution of some persons, while as regards cthers there was a negligent 
prosecution and no punishment. 

` Decision 

The United Mexican States shall pay to tu United States of America on 
behalf of Elvira Almaguer, the amount of $7,£C0.00 (seven thousand dollars), 
United States currency, without interest. 

Done in Washington, D. C., this 13th day -f May, 1929. 

' Ka STIAN SINDBALLE, 
Presiding Commissioner. 
Frp K., NIELSEN, 
Commissioner, 
G FERNÁNDEZ MACGREGOR, 
Commissioner. 
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PRANK L. CLARK v. TuE UNITED MEXICAN STATES 
(Docket No. 3198; Decision No. 148) 
Opinion ‘rendered May 18, 1929 


Commissionzer Fernández MacGregor, for the Commission: 

Claim in tke amount of $20,000.00, United States currency, is made by the 
United States of America against the United Mexican States, in behalf of 
Frank L. Clack, an American citizen, under the allegation that the claimant , 
was woundec in one arm by a group of bandits, Mexican authorities having 
failed to affo-d adequate protection or to take steps for the prosecution, ap- 
prehension aad punishment of the persons responsible therefor. 

The facts :onnected with the assault in which Clark was so wounded are 
related in ths opinion rendered in the case of Elvira Almaguer, Docket No. 
216.1 In the said opinion are specified the grounds on which the Commission 
had to consicer Mexico internationally responsible for the deficient. adminis- 
tration of justice revealed in that case. The considerations advanced therein 
are applicab e in the instant case, and therefore claimant should be awarded 
an indemnit7. : 

The natuæ of the wound suffered by Clark is described in the evidence 
accompanyiag the Memorial, namely, a wound in the right forearm caused 
by a firearn., which fractured the bones of the elbow joint thus bringing 
about a paral disability of the arm. 

Taking in .o account the nature of the international delinquency imputable 
to Mexico ir the instant case, the claimant should be awarded the amount of 
$5,000.00 (Eve thousand dollars). ‘ 


Decision 


The United Mexican States shall pay to the United States of America in 
bebalf of Frank L. Clark, the amount of $5,000.00 (five thousand dollars), 
United Stat2s currency, without interest. 

Done in Vashington, D. C., this 13th day of May, 1929. 

KRISTIAN SINDBALLE, 
Presiding Commissioner. 
Frep K. NIELSEN, 
Commissioner. 
G. FERNÁNDEZ MACGREGOR, 
Commissioner. 
1Printed supra, p. 624, 
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Recueil des Cours, 1928. Académie de Droit I-ternational. Paris: Librairie 
Hachette, 1929. 6 vols. Vol. I, pp. 542; Vol. II, pp. 576; Vol. III, pp. 
589; Vol. IV, pp. 586; Vol. V, pp. 465; Tabes Quinquennales, pp. 622. 


The first five of these volumes, being numbe:s 21 to 25 of the whole series, 
contain the lectures delivered at the Hague Acedemy of International Law at 
its session in 1928. Altogether twenty-thre: professors lectured at the’ 
Academy at this session. The countries represented by the lecturers were the 
fallowing: Belgium (Janne and Brouckère), Colombia (Urrutia), France 
(Arminjon, Briére and Haas), Germany (Cruser and Wehberg), Great Britain 
(Brierly and McNair), Greece (Séfériadés), Italy (Pintor, Einaudi and Pi- 
lotti), Poland (Ehrlich and Rundstein), Portugal (Magalhaes), Russia (Mir- 
kine-Guetzevitch and Sack), Sweden (Bagge) Switzerland (Schindler and 
Werner) and the United States (Kuhn). One cannot but regret that Ameri- 
can scholars whose contributions to the literasure of international law are 
ncw admittedly among the first, both as regarcs their quantity and quality, 
have had so few representatives on the staff of the Academy’s professors in 
these late years. This is doubtless due to the zule requiring the lectures to 
be delivered in the French language which unfostunately debars the majority 
of American professors of international law. 

The lectures delivered at the 1928 session m.y be grouped on the basis of 
the subjects treated, under several heads. F rst, there are those dealing 
wish the law of war. These include the lectures of Professor Werner on 
prisoners of war and those of M. Briére whick deal in part with reprisals. 
Professor Werner examines the various internat onal conventions and projets 
which have to do with the treatment of prisoners, discusses the work of the 
International Red Cross Committee and other o- ganizations, internment and 
repatriation, etc. It is noticeable that he refrans from all discussion of-the 
treatment of prisoners during the World War. M. Briére distinguishes re- 
prisals from other somewhat analogous forms Œ constraint and violence in 
derogation of the ordinary rules of internatione] law and discusses the his- 
torical evolution of the notion of reprisal and th- different forms which have 
been resorted to by states both in time of peace 1nd in time of war. He ad- 
mits the legitimacy of reprisal in some cases subjr-ct to certain limitations but 
criticizes the practice as one which is condemnec by the same considerations 
which condemn war itself. Resort to this mode of constraint in time of 
peace is, he says, evidence of the anarchical cond-tion of international society 
and both in time of peace and in war it is liable -o grave abuse and ought to 
be eliminated from the law and practice of naticns. 

* The JouRNAL ‘assumes no responsibility for the views expressed in book reviews or 
notes.—Eb. 
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All the other lectures deal with the law and policies of peace. Three of 
these relate to international economic questions. Those of M. Janne deal 
with the intemational regulation of customs restrictions, a question which, as 
he points out has become in recent years one of great importance largely be- 
cause of the nereasing solidarity of economic interests among the nations. 
He examines in turn the development of national tariff policies, especially 
since the Wold War, and discusses the work of the League and its Economic 
Committee end Conferences in behalf of greater uniformity of policy and 
freedom of cxmmerce. He correctly concludes that the existing régime of 
national customs barriers and restrictions constitutes a serious obstacle to 
international trade and even to the peace of the world. 

Falling mcare strictly within the domain of international law but dealing 
with questiors of public finance are the lectures of Professor Sack on succes- 
sion in the matter of public state debts, in which he treats in turn the legal 
nature and juridical evolution of public debts and state patrimony in the 
more importint countries, the problem of legal security for the payment of 
such debts ard the doctrine and practice in regard to succession in case of the 
territorial ard political transformation of states. Professor Sacks’ lectures 
are highly dc cumented and bear evidence of great learning and remarkable 
familiarity with the extensive literature of the subject. 

The third series of lectures dealing with international economic questions 
are those of M. Einaudi on international coöperation in fiscal matzers. He 
examines especially the problems raised by double taxation and fiscal evasion 
and suggestcertain national reforms in the matter of taxation (pp. 114-115) 
and also an nternational union for the repression of fiscal frauds. 

Four of the twenty-three lectures deal with questions of international 
private law. Mr. Kuhn discusses “the conception of international private 
law accordinz to the doctrine and practice of the United States.” He dwells 
at the outset on the increasing importance of the subject in the United States 
due in part so the economic expansion of American commerce and finance 
and points ont that the existence of the federal system in the United States is 
responsible for a great diversity of rules in this country, a situation which, 
happily, has been attenuated to some extent by the partial success of the 
movement inaugurated by the commissioners on uniform state laws. He 
examines in zurn the American doctrine of interstate comity, the conception 
of the crimmal law, legal capacity, marriage, divorce, property, contract, 
torts, ete. zle expresses regret, as every one must, that on account of our 
peculiar con: titutional system, it is impossible for the United States to ratify 
internationa. conventions laying down rules of international private law, 
such as the Pan American projet of 1928 and the League of Nations Conven- 
tion relative to the international effects of commercial arbitration. 

M. Armingon’s lectures on the object and method of international private 
law contain an examination of the special character of its rules, the réle of 
texts, custon and judicial decisions, historical ideas, contemporary theories 
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and a comparison of the a-priori and the auslytical methods, especially the 
merits and demerits of each. He pleads for the codification of international 
Jrivate law and expresses the opinion that -Hs branch of the law will never 
have a real existence until we have “a code of several hundred and even 
several thousand articles” (Vol. I, p. 50$). 

The doctrine of domicile in internation sl prvate law was the subject of M. 
Magalhaes’ lectures. He emphasizes the inc-easing importance of the sub- 
ject, dwells upon the intimate relation betwea domicile and nationality, and 
discusses the rôle of domicile in the evolutior -f international law, its present 
status, the several kinds of domicile, the ccrflicting rules in force, and the 
convention code projects that have beer. es orated, including a ‘proposed 
draft of his own in fifteen articles. His ecne sion is that it is practically im- 
possible to avoid absolutely all conflicts grawing out of the domiciliary 
status. 

Finally, dealing with questions of internticral private law, are the lectures 
cf M. Bagge on the conflict of laws in the m _rter of contracts for the sale of 
corporeal movable property which we axe td, furnishes one of the most 
cifficult problems in this field of law. He ex:mines in turn the projets of the 
Institute of International Law of 1908 anc 1°££7, of the Hague Conference of 
1928, of the International Law Associatic: cf 1926 and of the International 
Chamber of Commerce. Although the progress achieved is admittedly not 
important, M. Bagge ventures the belief tiat the work done by these several 
bodies will lead ultimately to the adoption of -Lles universally recognized and 
the removal of the uncertainty which nov reins. 

Two of the lecturers deal with the somevha- related subjects of the inter- 
naticnal régime of the Scheldt and of free ines in maritime ports. The 
first of these subjects, discussed by M. P_nto- had already been treated in 
part by Mm. Bourquin, Dupuis and Hostie ataformer sessions of the Academy 
and is the subject of an extensive literature The subject of free zones in 
maritime ports treated by M. Haas, is of mae general interest there being 
already a surprisingly large number of suca pets in existence (see Vol. I, p. 
376) M. Haas discusses in turn the several kincs of free zones, their function 
and advantages and the growing appreci:ticx of their utility in the inter- 
national life of the world. 

Somewhat related to these two subjects is that of international servitudes 
treated by Herr Crusen, who rightly emphasi. s the practical value today of 
settled rules relative to the nature and extcnt t the restrictions which servi- 
tudes impose upon states which are subject to them. He examines in turn 
the historical bases-of servitudes, distinguisnire between those of private and 
‘international law, their several forms, and thé effect upon the sovereignty 
of the servient state. He points out thas while some of them have been 
abolished by treaty agreements since the chee of the World War, other 
aralogous restrictions upon sovereignty were created by the same treaties.’ 
It is to be hoped, he concludes, that intermatiozal servitudes will ultimately 
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disappear sinee they are a source of conflict and constitute a danger to the 
general peace of the world. 

Several of tne lecturers dealt with problems lying more strictly in the do- 
main of public internationallaw. Thus M. Urrutia discussed the progress of 
codification o international law in America while M. Mirkine-Guetzevitch 
traced the infuence of the French Revolution on the development of inter- 
national law in Eastern Europe especially in Russia, Poland and the Balkan 
states. This influence he thinks was very considerable. He attributes to 
the French R=volution the creation of the modern state, new principles of 
international ife and the bases of contemporary public law. 

Especially ~aluable are the lectures of Professor Brierly on the basis of the 
obligatory character of international law. He points out that international 
law from the rst has been encumbered with traditional postulates, fictions 
and phrases, many of them of doubtful validity, and that the history of inter- 
national law aas consisted in considerable part of attempts to adjust the 
realities of international life to preconceived theories of what the facts should 
be. Two tracitional theories which he analyzes are the doctrine of natural or 
fundamental -ights and the doctrine of the consent of states as the source of 
international aw. The former he pronounces to be false since it is the result 
of an attempt to apply a principle of individualism in the international do- 
main where icterdependence is more and more displacing independence. He 
also points ou: that the doctrine of consent as the basis of the binding force of 
international -aw is inadequate and leads to the virtual negation of the uni- 
versality of te system of internationallaw. His conclusion is that a strictly 
juridical explunation of the obligatory character of international law is im- 
possible since the real foundation of its validity lies outside the law; that is, 
the ultimate obligation of obedience is found in morals between which and 
law the connestion is really very intimate. In this connection he makes bold 
to assert that the proposed modern revival of a reformed natural law seems 
to open a perspective full of hope for juridical science. 

Two of the lecturers discussed the subject of treaties: Professor Ehrlich, 
the methods end rules of interpretation, and Professor McNair, the termina- 
tion and dissslution of treaties. Professor Ehrlich reviews the opinions of 
the classical vriters beginning with Gentilis. Little advance, he thinks, has 
been made upon the principles of interpretation laid down by Grotius. Of 
the Grotian rales the most fundamental is the.endeavor to ascertain the in- 
tention of the parties. All treaties, bilateral as well.as multilateral, he ar- 
gues, should Łe interpreted so far as possible in.the light of the general inter- 
ests of the pacties. Professor McNair in his discussion of the termination of 
treaties distirzuishes -between termination by.effect.of the law and dissolu- 
tion by action of one of the parties. Under the former head he discusses 
termination ky desuetude, the effect of-the rule of rebus sic stantibus, changes 
of governmert, -extinction or dismemberment of one of the parties and the 
effect of war between the parties; under the latter he discusses denunciation, 
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mutual consent, effect of violation by on o` the parties and renunciation by 
the beneficiary party of rights conferred. The lectures of both professors are 
among the most learned and useful of those delivered at the Academy at its 
1928 session. 

The lectures of Professors Schindler, Wel berg and Brouckère are devoted 
respectively to the progress of obligatory arbitration since the establishment 
of the League of Nations, the outlawry o? war and the work of the League of 
Nations in the interest of disarmament. Lrofessor Schindler compares the ` 
progress of obligatory arbitration prior to the World War, which was in- 
considerable, with the remarkable advaace since 1920 as a result of which 
Europe in particular is now bound together Ly a veritable network of treaties. 
He finds that actually 151 treaties and 203 svecial clauses in treaties, creating 
arbitral obligations are now in force and taat 13 such treaties contain no 
reservations whatever. Professor Wehkerg reviews the movement for the 
outlawry of war and discusses the efforS made and the progress achieved. 
He analyzes Articles 11-17 of the Covenart, she Levinson-Borah proposal, the 
Geneva Protocol, the Locarno Pact and the Briand-Kellogg Pact and offers a 
‘draft of his own for the outlawry of war. A together his lectures constitute a 
valuable contribution to the subject and tney are accompanied by an ex- 
haustive bibliography of the literature. M -. Brouckère reviews the work of 
the League of Nations conferences and tommissions in the interest of dis- 
armament and discusses some of the pobEms involved. He admits that 
little of a direct concrete character has Leer accomplished by the League in 
this direction but he thinks the effort has nct been wasted and that the good 
is already discernible. The world, he as=rts, will never have peace, security 
and the reign of international law until cisermament has been realized. 

Three courses of a more or less miscelar2ous character were those of M. 
Rundstein who discussed international a-bizration in private matters, of M. 
Séfériadés who reviews the policy and prict ce of exchanging populations at 
she conclusion of wars and of M. Pilotti who deals with unions of states: their 
various forms, criteria of classification, &c. He suggests a classification of 
his own under five heads, several of which sre subdivided. His analysis of 
the British Commonwealth of Nations ¿nc of the federal type of union is 
of special interest. 

Volume VI of the series contains an el: borate alphabetically arranged 
table of contents of the twenty volumes ecvering the years 1923-1927, an 
index of proper names cited, a list of th- lesturers at the Academy and an 
appendix containing the statutes of the A-ademy, the proceedings of the 
inauguration and the addresses delivered or July 4, 1928 on the occasion of 
the celebration of the fifth anniversary oi tre Academy, all of which make a. 
volume of more than 600 pages and a mos: ureful one for those who may have 
occasion to consult the Recueil des Cours 

Altogether these volumes constitute a valuable contribution to itis litera- 
ture of the subjects treated by the lecturers, and their usefulness to students 
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and professors is greatly. enhanced’ by the elaborate bibliographies and in- 
dexes which are a part of them. 
JAMES W. GARNER. 


The Divorce aad Separation of Aliens in France. By Dr. Lindell Theodore 
Bates. New York: Columbia University Press, 1929. pp. 334. $7.00. 


Its functioral approach distinguishes this book from the usual treatise in 
the field of pr.vate international law. The author endeavors to releet the 
actual working of the French judicial system in respect to the divorce and 
separation of liens rather than present a complete and systematic account 
of the law governing the subject. Thus the book begins with an historical 
and statistica’ review; then follow an account of some celebrated cases of 
divorce of alieas in France, a sketch of the French law relating to nationality 
and domicile, and some chapters upon the French judicial system and juris- 
diction in gereral. Substantive law begins only with Chapter XII, and, 
curiously enough, when the reader has come half way through the book, he 
reaches “Prel=minary Procedure” (Chapter XVII). This is not to his dis- 
advantage, besause the book has been rendered more readable by this ar- 
rangement. ~ branch of foreign law can often be better evaluated in the 
environment cf the judicial system under which it is administered. 

_ The author has penetrated more deeply into general French law end pro- 
cedure than tke well-known treatise of Edmond Kelly which appearec shortly 
after the reinstatement of divorce as an institution of French law in 1884. 
During the generation which has passed, a large foreign colony has settled in © 
France, of whish Americans form no small group; so that the author has been 
able to analyz= a considerable number of decided cases in which the parties 
were citizens of the United States. Most significant in French law is the 
important bearing of nationality both-upon the jurisdiction for divorce and 
the grounds upon which it will be granted. The separate nationality of mar- 
ried women accorded by recent legislation in many countries has increased 


_ the complexity of determining the competence of French courts and the ap- 


plicability of hrench law. Where the parties have different nationalisies, the 
author’s analysis seems to give no fixed rule. The French law diverges 
sharply from «ur system where the application of local law follows the as- 
sumption of jurisdiction. We believe, however, that many will be inclined 
to differ with the author in ascribing the Anglo-American rule in part to the 


fact that divcree is an action “sounding in tort for a particular remedy 


granted by stasute, not by the common law” (p. 105). In reading the book, 
the American urist should not be too greatly shocked by the striking vari- 
ances from ou: jurisdictional tests or by the French system asa whcle. As ` 
Pascal (quotec p. 324) well said: “A difference of three Reereee 4 in latitude 
reverses all juxisprudence.” ` 

ARTHUR K. KUHN. 


` 
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The Native- Problem in Africa.. ‘By Raymend Leslie Buell. New York 
Macmillan Co., 1928. 2 vols. (Vol. I. pp. xiv, 1045; Vol. = pp. By, 
1101.) Index. $15.00. — 

Under the above title, Professor Buell Les’ offered the results of his Te- 
searches into questions affecting the indigea-us races inhabiting the British, 
French and Belgian dominions on the mairlund of Africa, and the negro re- 
public of Liberia. Based on investigation zarried out during the author’s 

, sojourn of some fourteen months in the “Dark Continent,” and totalling, as 
the two volumes do, not less than 2,100 w=] documented pages, this work 
may be set down at once as a monument of-industry, and a mine of informa- 
tion. . \ 

The British dominions are dealt with firs. Separate sections, ah sub- 
divided into chapters, are devoted to the Uawn of South Africa, Basutoland, 


Northern and Southern Rhodesia with Nyasaland, Kenya, the mandated - 


‘territory of Tanganyika, Uganda, Nigeria, zLe Gold Coast and Sierra Leone. 
(The South-West Protectorate, ruled by £cuth Africa under League man- 


t date, is not touched upon.) In the succe: ling sections the possessions of ` 


‘France in West and Equatorial Africa are aandled, the French mandates in 
Togoland and the Cameroons not being naglected. Some 300 pages are 
given to the Belgian Congo, and nearly 20 to Liberia. 
The author’s treatment of his subject 3 systematic thioushout: ‘His 
style is clear and eminently readable, witout being ornate. He has en- 
deavored, and with much success, to throv ‘ight on all important aspects of 
native life; his object being, in his own words, “to set forth the problems 
that have arisen out of the impact of prim-tive peoples with an industrial 
civilisation, and to show how and to what -xtent these problems are being 
solved.” ‘Accordingly, the reader will finc :eparate treatment bestowed on 
such topics as government, the administrasion of justice, native customs, 
land tenure, native labor, taxation, stockzarming, agriculture and other 
economic questions, education, religion a21 missionary enterprise, public 
health, military conscription in the Fren3': possessions, land concessions, 
etc. Short historical introductions, where r=quired, afford a background for 
. the more effective study of present-day problems. Numerous brief ap- 
‘pendices following the different sections present illustrative statistics or 
documentary matter of interest. A numar of important documents, e.g. 
the Berlin and Brussels Acts, the Slavery Ccavention (League of Nations) of 
‘1926, etċ., are-reprinted among the “gereral appendices” at the end of , 
Volume 11. For each section there is prov-ded a comprehensive bibliogra- 


phy comprising a list of authors and a list œ -elevant documents and periodi- , 


cals. Twelve full-page maps find their >»oper place in this work. The 
. index is full and good. The two volumes, however, are not indexed sepa- 
rately. 

. In a work of such wide compass and coxpiled, moreover, in a relatively. 
short time, it was perhaps hardly possible “hat slight inaccuracies or loose 
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statements should not have crept in here and there; but such as have been 
noted do not materially detract from the value of Professor Buell’s work. It 
may be predi-ted with confidence that “The Native Problem in Africa” 
will win recognition as an authority of high importance on questions relating 
to the aborigiaal peoples in that continent. As an adequate statement of 
modern problems or as a work of reference, this book is well worth the atten- 
tion both of the general reader and of the serious student. 
i : Witiram H. Rosson. 


European Trecties Bearing on the History of the United States and its Depend- 
encies. Ed-ted by Frances Gardiner Davenport. Washington: The 
_ Carnegie Institution of Washington, 1929. Vol. II, pp. vi, 386. Index. 


American students of international law and diplomatic history may con- 
gratulate themselves on the appearance of this second volume of Miss Daven- 
port’s collecticn. The first volume! appeared in 1917, and included forty 


- texts from 1455-1648. The present volume includes forty-four texts ending l 


with the Treaty of Ryswyk of 1697. In the preface written by Dr. Jameson 


.we are informed that before her death in 1927 Dr. Davenport had completed 


the material fcr a third volume, extending through the Treaties of Utrecht of 
1718. ; E 

During the >ast year the Department of State has authorized the publica- 
tion under th- editorship of Mr. Hunter Miller of all the treaties of the 
United States n accurate texts with adequate annotation. Itis to be hoped 
that the Carnagie Institution will find an editor able to carry on the admi- 


‚rable work of Dr. Davenport and fill the gap in the publication of definitive 


treaty texts or American history between 1713 and 1776. 

One of the fc atures of the volume now before us which strikes the reviewer 
is the continu_ty of the treaties relating to America before and after the 
Declaration of Independence. The American people began to make policies 
for themselve: far before that important event, and these policies often 
resemble those. which they formulated more definitely afterwards. As an ` 
example, we may note the draft treaty of 1678 here printed for the first 
time, It was negotiated by the French and British governors of the Island 
of St. Christopher, and provided for neutrality between the two peoples in 
the event of war involving their sovereigns in Europe. This illustrates the 
policy of Amenican neutrality which was frequently discussed as early as the 
17th century, and in fact given jormal expression in the treaty ratified in 
1686 by Louis XIV and James II, declaring that “true and firm peace and 
neutrality shal] continue in America between the aforesaid French and 
British nation: in the same manner as if no such rupture had occurred in 
Europe” (see page 323). It is interesting to compare many of the articles 
of this remankable treaty with articles in the first treaty negotiated 


` 1 Reviewed in this Joona, Vol. 13, p. 148. 
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“by the United States as an sudepenc 0; sovereignty almost a “century 
later. 
The texts in this volume are PE > historical and bibliographical 
notes and the book ends with an excellent index. f 
Quincy WRIGHT. 


The Treaty Veto of the American Senata Ey D. F. Fleming. New York: 
G. P. Putnam’s Sons, 1930. pp. ix, 32E Index. ; 


` As the Senate debates the London Nawal Treaty, Professor A 8 
discussion of “The Treaty Veto of the An eican Senate” is singularly apt. 
There are no indications that it will not >e = ually relevant to future debeta” 
İn that body on other treaties. 

'The author does not conceal his antagcrism to the Senate as a att of 
the treaty-making power. OccasionaLy Hs ink boils as he writes the 
story of Senatorial philippics against wha he considers wholly desirable 
‘and progressive steps toward peace. Perups he is carried too far by his 
antipathy to ignorant isolationists anc racrow nationalists; he evidently 
finds it hard to believe that any Senstoc can sincerely maintain such à 
position and accordingly he finds everywl=-e the trace of partisan politics. 

The discussion of the origin of the ©nrttutional two-thirds rule is illu- 
minating, especially the analysis of tke ~mesent absence of those reasons 
which the Fathers advanced for adopt:ng the system. But the argument 
based on the failure of other states to cəpy sur model in this respect, leaves 
out of account the historical importance- o: -he individuality of the thirteen 
states who originally adopted the Const-tu-ion and who, ina very real sense, 
felt that in the persons of their Senators ta-y had ambassadors who should 
properly be charged with a share in she “oreign relations of the federal 
government. 

Only about fifty pages deal with the general record of Senatorial amend- 
ments and reservations; nearly two hurd 1 deal with treaties for the pro- 
motion of peace, a subject in which Prs&ssor Fleming seems primarily 
interested and which, of course, furrishe: him his best material. “The 
debates on the League ‘of Nations and the Worda Coun are covered ` 
minutely. ` 

.In order to increase popular control—t author has noted -the TE s 
apparent indifference to wide popular sappctt of certain treaties for pacific 
settlement—Professor Fleming favors a transfer of the Senate’s treaty 
power to the House, or a substitution »f < simple majority of both houses. 

The book is a strong plea against the exsing order. It would have been: 
stronger if the approach had been less part and more scientific. Although 
the footnotes are not very complete, except Dr citations to the Congressional 
Record, the book will be distinetly useftd fcrreference and it is good reading.’ 


j Parmar C. JESSUP. 
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Frankfurter AFhandlungen zum modernen Völkerrecht: 

Heft 14: Ween und Grenzen der internationalen Schiedsgerichtsbarkeit und 
Gerichtsba-keit als Grundlage für das Völkerrecht der Zukunft. Von 
Annemari- Ascher. pp. xviii, 90. Rm. 6. 

Heft 15: Di- Vélkerrechtliche Stellung des Saargebiets. Von Dr. Eduard 
Biesel. po. xviii, 185. Rm. 7. 

Heft 16: Patistina—Ein Werdender Staat. Von Ernst Marcus. Rm. 12. 
Leipzig: Eobert Noske. 1929. pp. xix, 328. Index. Maps. 

These three studies are a continuation of the series mentioned in the last 
preceding number of the Journat (April, 1930, p. 443) and ‘have this in 
common: each is an attempt to determine, in the subject under consideration, 
the present status and future tendency of international law. Fräulein 
Ascher’s study 2n the nature and limitations of arbitral and judicial methods of 
adjudication ‘as the basis for the future of international law” is a concise, 
systematic anc well written statement of the origin, nature and functions of, 
and the contrest between, the International Court of Arbitration and the 
World Court G Justice. The place and functions of both are given in their 
proper relatior to international law. Having defined their mechanism, the 
author proceecs to analyze and define the nature of the controversies that 
arise between states. They are either primary, and give rise to particular or 
universal treates, or secondary, and fall under the heads of special or general 
treaties. The-origin of international law is likewise discussed on the basis of 
universal and articular needs, deducing principles which she applies to the 
two forms or methods of adjudicazion. But the chief value of this study lies 
in the emphass and appreciation. placed upon the International Court of 
Arbitration as an idea and a method. The author by no means shares the , 
current opinion that the foundation laid at the Hague will be overshadowed. 
by- the structure reared at Paris. The two are separate and distinct, and 
each will contr bute its share in the development of international law; but the 
idea of arbitration has a wider application today than that of legalistic 
adjudication, TFecause there is so much of.international law—the Treaty of 
Versailles, for «xample—that is nct primarily intended to establish peace but 


_ Tather to confim political power. In these days, when the achievement of 


the Hague Corferences seems to ke receding into the background in much of 
our international thinking, a reminder of this kind serves a useful purpose. . 
It is a suggestive study. Multum in parvo. 

The monograph by Dr. Biesel is well described by the title —“ The Position 
of the Saar Dstrict in International Law”—though it also gives its origin, 


_ its organization, its administration, its relation to the League of, Nations, to 


Germany and io France. But the discussion goes beyond the merely legal 
status and gives a detailed account of the rights and treatment of the in- 
habitants of tLe district, of expulsions and admissions, of the military occu- 
pation and the course of legal controversies since its creation. A final section 
deals with the future of the district, but not. as a prophecy. He merely 
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-describes the legal position that will result ‘pm any one of the three options. 


provided, for its final settlement. It is a m:instaking and thorough exposi- 
tion of every phase of the subject. " 


_ The study of Herr Marcus is a good sizec volume, loaded, but not padded, - 
with official acts, documents, opinions and rstructions to the High Commis- ` 


sioner; The explanatory sub-title may hel the reader to form an opinion as 


to its contents: “An international and pudic law investigation concerning _ 


the forth and nature of the mandate Palessne with a special view to deter- 
mine the legal rights of the national home-rtate of the Jewish people. ” The 
author takes his task seriously and does nos admit that because the creation 


of this state has not yet been fully achieved, it therefore lacks the innate: 


power of becoming an accomplished fact; -Lat political considerations. dare 
not defeat the promise, given in good faita if international’law is to, com- 


mand the respect of mankind. He begins with an historical introduction - 


leading to the adoption of the mandate syrt2m and then describes that sys- | 


tem at léength in its relation to internationeLlaw. This is followed by a dis- 
cussion of the organization and public laws<ī Palestine, its relation to Great 


Britain, its local government, the rights o` zitizens under the new govern- - 
ment, and finally, the constitutional positicr of the Zionistic world organiza- 


tion and the “Jewish Agency for Palestine” .If at times the author seems: 
to be pleading a cause, it is nevertheless a tasrough piece of scholarship; and 
if what Lord Robert Cecil says is true, tnat “the creation of the Jewish 
national state and the League of Nations w- the two greatest achievements 
of the World War,” this book is worth reatng. ' A 
: e Kari F. Guise. 


h ‘Problems of Peace. Third Series. Londot. Milford, 1929. pp. xvi, 324.. 


$3.50. 

The lectures delivered at the fifth meeng of the Geneva E A of 
International Relations are published in tls volume which is the third of a 
series entitled Problems of Peace, the first c£ which appeared in 1927. ‘The. 


appendix, incorporated in previous editiors has been omitted and a! more ` 


- extensive table of contents is supplied. Fash lecture is on a different: sub- 
ject by a different authority. Professor Wiliam E. Rappard, Rector of the- 
University of Geneva and Member of the F= manent Mandates Commission.» - 


oi the League of Nations, discusses “The Fazure of the League of Nations.” 


versity of Oxford. Sir Arthur Salter, Director of the Economic Section of 
the League of Nations Secretariat, presents ‘ The First Results of the World 


‘Economic Conference ‘of 1927.”  Tendenci-¢ in International Labour Legis- 


” lation are outlined by Mr. Edward J. Phel=, Chief'of the Diplomatic Divi- 


i 
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` Professor. Paul Mantoux, Director of the Ecst Graduate Institute of Inter- 
national Studies, Geneva, describes “The orking of the League Council” - 
- as one of the problems of peace. The rôle cf Anglo-Saxon nations in prepar- 
ing for disarmament is suggested by Profe-sor Salvador deMadariaga, Uni- - 


_- 
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sion of the Invernational Labour Office. The handling of the native labor 
problem throvzh the mandates system is reviewed by Mr. H. A: Grimshaw, 
Chief of the Native. Labour Section in the International Labour Office, Mem- 
ber of the Mendates Commission. . -The activity of the League in: dealing 


‘with the thorry minorities problem, the subject of the last of the series of 


lectures dealirg with contemporary problems, was discussed by Mr. Ray- 
mond N. Kesshaw of the Minorities Section of the League of Nations. 
Special problens are “ America’s Relation to World Peace,” by Manley O. 
Hudson, Bem:s Professor of International Law, Harvard University; “The 


British Commonwealth and the League of Nations,” by C. Delisle Burns, 


Stevenson Lecturer in Citizenship in the University of Glasgow; and “Asia 
and the Leagwe,” by Lord Olivier. The last two lectures in the book are con- 
cerned with tke general problem of peace. Professor J. L. Brierly, Chichele 
Professor of International Law and Fellow of All Souls’ College, Oxford Uni- 
versity preserts “The Function of Law in International Relations” and 
“The Influence of Public Opinion on Foreign Policy” was evaluated by Pro- 
fessor Alfred Zimmern, Deputy-Director of the International Institute of 
Intellectual Co-operation at Paris. 

All of the lestures are interesting to read and of exceptionally high quality. 
A strain of reclism permeates the series with due emphasis upon the need for 
further constrictive work toward peace. il 

5 ; l W. LEON QGODSHALL. 


E for Suzriges Territorialvatten. By Torsten Gihl. Stockholm: : Kungl, 
Boktryckeret, P. A. Norstedt and Soner, 1980. pp. 312. 

_ This work deals with the boundary between Sweden’s territorial waters 

and the high seas. The introduction is a general discussion of territorial 

waters in international law. Part one analyzes the history of the present 


` Swedish neutzality boundary.. Part two is devoted to practices and deci- 
` sions dealing with other phases of the Swedish jurisdiction over territorial 


waters than those of neutrality. And the conclusion summarizes pine au- 
thor’s decisiors relative to the problem in hand. : 
The bibliog-aphy evidences a familiarity with a wide number of authorities 
on the questicn. It is painstakingly organized while sufficient attention has 
been paid to -Jetails. The citations are of real value to anyone who might 


_ wish to use tke volume. This care and attention marks the whole work so 


that a very fevorable impression is left upon the reader. 

Many of tLe discussions treat topics which are of recent origin such as 
aerial navigation over the waters in question and recent problems raised by 
the late war. Torsten Gihl is.alive to the latest developments and shows in 


his discussions a sound -understanding of past practices. His work is the, 


only major secondary source dealing with the perplexing problem of juris- 
‘diction over territorial waters from the Swedish angle. 
The volum- looks to a codification of international law which is being at- 
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tempted at the present time on the subject of territorial waters. „It states 
that that codification can only be successful if it takes sufficiently into ac-. 
count the differing practices of the nations of the world. These different 
practices have long histories which give then all a standing which must be 
respected. ' 


\ : ` T, KALIJARVI. 


La Compétence de l'Organisation Internationale du Travail. I. Compétence 
dé Fond. By E. Hiitonen. ` Paris: Rousseau & Cie, 1929. pp. xlvii, 
356. Fr. 50. - 

We have here'a competent and thorough study of the dai 
dosition of the International Labor Organization as set forth in the terms 
of Part XIII of the Treaty of Peace, discussions of administrative ‘com- 
mittees and commissions, and decisions of the World Court. It is a study 
of the International Labor Organization as an international institution—. 
‘ts scope and authority—its competence as a treaty-made agency apart 
zrom its relations with its constituent members. The author, a Finnish 
Legation attaché at Paris, promises a second volume on the ‘relationship 
of the Organization to its member states. While other more general studies 
of the International Labor Organization hav2 taken up this question of the 
sonstitutional powers of the Organization, n> such detailed and specialized 
study as this has yet appeared. 

The treatment follows a somewhat conventional line, covering such points 
‘as preliminary historical review, the sources, nature of relations with the 
League of Nations, competence as respects persons—industrial and agri- 
sultural wage earners, salaried employees, refugees, colonial and forced 
Zabor, migrants—degree of competence (extent to which the International 
Labor Organization can propose treaties ard make studies) suitable and 
applicable to such persons, geographical ard territorial competence, and 
potential competence (possible extensions of authority) of the I. L. O. The 
author concludes with. satisfaction that tae constitutional powers and 
principles set forth in Part. XIII, the charter of the International Labor 
Organization, are “sufficiently vague and lazking in precision to permit of 
bringing within the scope and: framework o? the International Labor Or- 
ganization whatever the practical exigencies of each epoch demand.” 
The author, in other words, is a loose constrictionist, even though the way 
of the flexible-minded is a hard one when it comes the PAD ranon and 
enforcement of treaties. k 

‘The volume lacks an index; this despite the -ullness of the table of sontents. 
The carefully classified topical treatment aad separation of discussion of 
points rather than discussion by consecutire clauses and sections of the 
treaty, so characteristic of most’ commen:aries, makes for clarity and 
precision, though at the expense of a certain amount of repetition of text 
and citation. The- volume is a valuable contribution to the study of 
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what.may be termed the developing constitutionalism -of the world. com- 
munity. a 
. LEIFUR MAGNUSSON. 


International Protection of Industrial Property. By S. P. Ladas. Cam- 
bridge: Har7ard EEN Press, 1930. pp. xvi, 972. Bibtiogsephy; In- 
‘dex. $7.50 ` 


‘This seems :0 be the first book published i in America treating i in any detail 
the various aspects of international protection of industrial property. It is 
particularly. tinely now since Corgress has before it for ratification the Inter- 
national Convention for the Protection of Industrial Property as revised at 
the Hague in 1925 and also the Pan American Trade Mark Treaty revised at 
Washington in 1929. as well as the International Copyright Union revised 
at Rome in 1928. While the United States has belonged to the Union for the 
International Protection of Industrial Property for a great many years no 
careful study əf the subject has been heretofore published. Copyrights are 
not treated, tre author defining industrial property as “patents of invention, 
working modes, and industrial designs and models . . . trade marks, trade 
names, statements of place of origin and other distinctive signs connected 
with the commercial or industrial organization of a manufacturer or a, mer- 
chant.” 

The author reminds us that the first International Convention for the Pro- 
tection of Indastrial.Property was negotiated in 1883. ‘The first portion of 
the book, ther=fore, considers the industrial property laws of the countries of 
the world as they were prior to 1883. No effort is made to state in an as- 
sembled way the full law of each country. but under each phase. of the subject 
a comparative review of the laws of the various countries is given.. The sec- 
ond and main portion of the book is devoted to a careful consideration of the 

- purposes and effects of the International Convention and an indication of the 
way the varicis subjects treated by the Convention have been acted on or 
put into effect by the various countries of the world. There follows a state- 
ment.of the respects in which the International Convention is not effective. 
The author here points out those things which have been left open at past | 
conventions o~ which should be considered at future meetings considering © 
revising the Irternational Convention. The book ends with a very interest- 
ing discussion of the proposed protection to scientific property before it be- 
comes industr-al by which it is proposed to compensate those working-in pure 
science, and nake. practical ‘applications of their advances pay tribute to 
those dealing with -pure science. f 

The book i: clearly an endeavor in the feld of comparative law. It is 
particularly rch in references and citations to foreign discussions and deci- 
sions. Very lttle American matier is cited possibly for the reason'that little 
has been writen on the subject in the United States although there have 
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been a considerable number r court and Pat-nt Office decisions Di the 
matter which are not referred to in the koc 

It is unfortunate that the author has rot 2adeavored to TEN us the Inter- 
national Convention in English. He cit-sis shroughout i in French although 
in referring to other international convenzioa: he does not hesitate to employ 
the English translation. Unfortunately she cuthor bases one of his principal 
arguments and conclusions on the holcing of the United States District 
‘Court for Maryland in General Electric Com pany v. Robertson, 25 F. (2) 146. 
to the substantial effect that a treaty over des the United States statutes 


‘and is automatically effective. The cas, 1:wever, has been reversed and ` 


the law truly stated by the Circuit Court of Appeals for the Fourth Circuit in 
a decision reported in 1 U. S., Pat. Q. 1-5. 
In spite of this and other minor defectsth:: suthor has produced a meritori- 
ous work which should give anyone a gocd view of his subject as forming the 
basis for anpher detailed study. 
KARL FENNING. 


Extraterritorial Cases. Vol. II. Compiec >y Charles Sumner Lobingier. 
Rochester: Lawyers Coéperative PubLshrg Co., 1928. pp. 826. Index . 
and Table of Cases Reported. a 
This volume contains the decisions of th: United States Court for China 

from 1920 to 1924, and also decisions r vie Ping the same by the Court of | 

Appeals, and decisions of the British Suprens Court for China. It.is a con- ` 


_’ tinuation of the record of the Court’s wack 2=ntained in Volume I published 


in 1921, which covered the period from tne >2ginning of the court in 1906 to 
1920, and which was reviewed in this Jc ups au! by the writer in an article 
antitled “American Extraterritorial Jursd.ction in China.” The present 
volume contains over 350 cases, with a sy_la sts to each case and notes by the 
compiler. 

In a leading case (U. S. v. Kearney on Derurrer) the Court held the trea- 
ties of 1844 and 1858 to be still in force amd gave effect to a provision for- 
bidding the importation of arms into Cline, which treaty it held to be.self- 


` sxecuting and its violation an offense agains; the United States. The Court: 


further held that ‘the Joint Resolution >f —ongress approved January 31, 
1922, prohibiting the export of arms tc ary country in which the United - 
States exercises extraterritorial jurisdiction. efter proclamation by the Presi- ' 
dent to that effect, had not superseded -he weaties. In the case of United 


States v. James Slevin, this Resolution was rterpreted as having no applica-. i 


tion to the transshipment within the ext'atzmitorial jurisdiction of China of 
munitions of war, and that its prohibit«ry sorce terminated at the port of 
entry into China. 

An important decision (Doong Myi Assce- idi v. Grew) holds that with. 


. respect to land tenure in the internationel s-silement of Shanghai, the ee ret 


1Vol. XX, No. 2 April 1926. 
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sitae, which is Chinese law, applies. - This follows the ruling of the British 
courts. In the above case, however, the Court was unable to apply Chinese 
law as there was no existing Chinese law as-to title by adverse possession of 
land. The British Court, also, had found that there was no Chinese law as 
to easements zelating to real property to apply. The law of registration of 
land in the forzign settlements is, however, the law of the country maintain- 
ing the registry. 

In the case „f the Chinese Maritime Customs v. American-Oriental Banke: 
ing Corporaticn, the Court entertained a proceeding by a branch of the Chi- 

-nese Government which had recovered a judgment in the Mixed Court of the 
. International Settlement, to garnish an account which the judgment debtor, 
a Chinese citizen, had in the American Corporation. 

The case of In re Hannings was a case originally brought before the Con- 
sular Court a7 Tientsin, in which the Consul-General (Fuller), acting judi- 
cially; had exeeeded his jurisdiction and passed what was equivalent to an 
alternative sertence of imprisonment or banishment. The Court held that 
“banishment ef American citizens is a penalty unknown to our law, and con- 
trary to the spirit of our institucions. Even from the United States only . 
aliens may be deported.” f 
` The decisions, which cover the remainder of the term of Judge Lobingier, 
exhibit the same scholarly research, legal acumen and independence as those 
included in th= first volume. They constitute an important contribution to 
the source ma-erial of both public and private international law. They also 
show the histcrical development of the jurisprudence of this country’s only 
remaining extzaterritorial court. 

C. M. BisHor. 


Le Règlement Judiciaire du Conflit de P Alabama. By Egidio Reale. Lau- 
sanne: Librarie Payot & Cie., 1929. 141 pp. ' i 
This study zurnishes an exceptionally clear treatment based on necessary 

documents of the ever interesting Alabama dispute and arbitration. The 

book, a fine example of judicial criticism, emphasizes the political factors in , 

‘the dispute. The demands of Seward that Great Britain should first admit 

that her recognition of Confederate belligerency had been unjustified (p. 52 

—belligérance ~artielle) and that indirect damage claims should be submitted . 

were modified under Fish, the former demand being abandoned and the 

latter being omitted from the Treaty of Washington, 1871. 

_ The author sraces.also changes of British attitude pointing out the amaz- 

ing effects of fhe Franco-German War in showing dangerous possibilities to 

Great Britain should the British contention in the Alabama cases be used 

by future neutrals as a defence for allowing the building of warships on their 

soil. | 
The author outlines well the contributions of the arbitration discussions 
to the creatior of later law on neutral maritime obligation: the discrepancies 
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between municipal laws (Foreign Enlistnex Acts, 1819, 1870) and interna- 
tional obligations, and the status of connissioned warships are carefully 
studied as part of ‘the Geneva findings. 

The author praises the submission cf. #2 case, its continuation under 
enormous difficulty, the frank acceptarce =f the award by both powers. 
But from the juristic viewpoint he has nə special praise for the settlement of 
a difference under principles agreed upon nix: years later as retroactively ap- 
plicable to a dispute: and he does not &sca s the rather doubtful distribu- 
tion of zhe lump award money under the zw- Acts of Congress. 

This study in English translation wodd 22 useful to jurists, to American ` 
history students and to general readers—e 2ontribution toward an under- 
standing of a case so often misstated even irscholarly American histories. 

Bessiz C. RANDOLPH. | 


: Lncyclepedia of the Social Sciences. Edtel by Edwin R. A. Seligman and 
` Alvin Johnson. Vol. I. New York MacMillan Co., 1930. pp. 646. 
$7.50, 

This is a magnificent andartalang: The irst of the fifteen volumes pro-. 
jected promises that it will be done in a garcc manner, and when the-whole is 
complete, we shall have a light-house b~ vHich every student of the social 
sciences should steer. The organizatios. o: she task is comprehensive: ten 
“constituent societies” sponsor the pr=je t—unfortunately the American 
Society of International Law is not of the nimber; twenty-one persons com- 
pose the board of directors; there are trens--eight advisory editors, seven- 
teen of them being Americans, and eleven keng “foreign”; there is a legion 
of editcrial consultants; and one hundre 1 a23 sixty-three persons have con- 
tributed to the first volume. In short, itis a codperative effort to break 
down the compartments in which the s-ci:I sciences have been developed, 
and fortunately participating in the effcrt a-e many of the scholars of this 
generation for whom a hearing is assure] ix ihe next. i 

Inevitably, the contributions are uneven out most of them contribute to 
the discinction of the volume. The two in-roductions, which fill half the 
volume, deal with the development of social nought and institutions and the 
social sciences as disciplines. The first ir:clcces a section on “Nationalism,” 
by Car] Brinkmann, a section on “The Tento Internationalism,” by R. M. 
McIver, and a section on “War and Re-or@atation,” by the editorial staff. 
None o the three is wholly satisfactory; nt-zmational institutions are almost 
ignored, and the social sciences, judged by tase standards, must still be very 
much restrained by national frontiers; tae v-ew-point is not merely that of 
the Western world, but in most instances thas of a small part of the Western 
world; perhaps more could not have beer expected, but the limitation might 
have been acknowledged. The second ntaccluction deals with work in the 
social scierices in various parts of the Wes ern world. The encyclopedia 
proper contains several titles of special in-eest to persons working in the 
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field of international law. Two articles deal with “advisory opinions,” one 
on “national’ opinions by Felix Frankfurter; and one on “international” 
opinions by Guincy Wright. “International aggression” is done by 8. O. 
Levinson, in a popular style. “Agrarian movements” by various authors is 
most valuable “International agreements” by ©. Delisle Burns, is scanty. 
“ Agriculture’ in various parts of the world is admirably done by several 
writers, with a useful note on the International Institute of Agriculture. 
The “Alabama Claims” by James P. Baxter, “ Aliens” by Carl Brickmann, 
“Alien Property” by Edwin M. Borchard, and “Allegiance” by Carl J. 
Friederich, ar- all worthy of note. 

The publicetion of this volume is a notable event in the history of Ameri- 
can scholarship; the Encyclopedia, when complete, will be a repository which 
cannot be neg-ected by those who would keep international law abreast with 
the thought which must be its foundation. 

l ' Mantery O. Hupson. 


La Situation Juridique des Macédoniens en Yougoslavie. By Karl Strupp. 
‘Paris: Les Presses Universitaires de France.: 1929. - pp. vi, 140. 

La Question œs Minorités entre U Italie et la Yougoslavie. By Pierre Jaquin. 
Paris: Recwil Sirey, 1929. pp. 221. Fr. 80 


The recent discussions in the League of Nations, and an accumulating mass 
of literature, testify to the importance of the minorities question. Much of 
the literature is propaganda. Professor Strupp’s pamphlet is more in the 
nature of a legal brief, with evidence and citations, and numerous maps. M. 
Jaquin’s little book is a scientific study, well documented, and inclined 
against Italy. The former looks to the League of Nations, the latter leans 
upon philosophy, particularly the natural law theories of Le Für. In the 
former, Jugo—lavia is the oppressor, in the latter it is the victim. 

Professor Ssrupp attempts to build up, through history and geography, 
proof of a national sentiment among the Macedonians in Jugo-Slavia which 
deserves recoznition, if not in the form of independence, certainly in the 
form of some assured rights. He argues that Jugo-Slavia has denied certain 
rights guaranseed by the Treaty of St. Germain, and ‘thereby injured other 
signatories of shat treaty to such an extent that they should call the attention 
of the League to the problem, as a matter arising under Article 11 of the 
Covenant. It is to be doubted whether there is yet a sufficient feeling of 
community responsibility to justify any hope for such action; but he leaves 
little doubt tkat the situation is one which may well disturb the peace of the 
world. 

Since the pzinciple of self-determination can not be absolute, says M. Ja- 
quin, protectisn must be given to minorities through treaties. Such treaties. 
are regarded’ 5y the limited states as in derogation of their sovereignty and 
by the limiting ‘states as an excuse for intervention. They are consequently: 
very difficult; and one of the most difficult, partly because of the frontier and. 
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partly because of Fascism, is the Treaty af Rapallo. ` Thé dislike for such 
obligations is in general due also to ther or=-sidedness: thus Italy was not 
forced to accept any obligations, while Jug--Slavia was. While Italy was 


liberal at first, the advent of Fascism brcuga; in a policy of Italianization, in ` 
various forms. Since she has no obligat ons. and is a powerful state, thereis . 


little hope for the minority. The obligaticrs of Jugo-Slavia have been ob- 
served, except that administrative subo: dinstes have not been enthusiastic. 


What is needed, apparently, is a communi-y rule, binding upon all. ‘Such. 


a rule would be no worse a limitation apocr. sovereignty than the existing 
rules for the protection of aliens. 
` CLYDE EAGLETON. ` 


Survey of International Affairs, 1928. B~ Arold Toynbee, assisted by V. M. 

Boulter. New York: Oxford University >-ess, 1929. pp. xi, 506. 
_ This volume of the Survey for 1928, sw} by the Royal Institute of In- 
ternational Affairs, is a review of the h stery of contemporaneous interna- 
tional relations relating to certain mattes cxd to certain parts of the world. 
The section on Disarmament and Securiy 3sntains a review of the negotia- 
tions of the “ Kellogg, Pact,” the work of ite Preparatory Commission for 
the Disarmament Conference, the Anglc-Freach compromise on the Limita- 
tion of Armaments, the work of the Leagie Security Commission. The 


section on the Constitution and Memberzhip sf the League of Nations covers ° 


the composition of the Council, the p-rscrnel of the Secretariat and the 
budget of the League. Here is also given a nistory, extending over several 
„years, of certain controversies regardira tke functions of the Permanent 
’ Mandates Commission. 

The part on Southeastern Europe covers the recent foreign relations of 
Italy, Jugoslavia, Hungary, Turkey, Gaeece and Rumania. This includes 
the St. Gotthard incident, the optants questicn in Rumania, and the question 
between Greece and Jugoslavia as to pot fazilities at Salonica. 


The part on the Islamic World treats of tae westernization movement in, 


respect of the treatment of foreigners, the situation of minorities, the emanci- 
pation of women, dress, religion, literature and art. It also covers the rela- 
tions and policies of Great Britain, Italyan1 France as to certain sections of 
© the Middle East and the relations of Turke-, Persia and Afghanistan with 
the U. S. S. R. and with one another. Ih 1328 Islamic affairs included such 
important transactions as the abortive Aazlo-Egyptian negotiations, the 
abolition of Capitulations in ‘Persia, the co_lapse of the westernizing policy 
in Afghanistan and the substitution of tae Latin for the Arabic paee in 
Turkey and the Turkish states of the U S. #. R. 


The section on China reviews the recert efdal history, such as the cam-’ 
paign of 1928, the close of the civil war bei veen Kuomintang and Aukuo-’ 


chün, the beginning of Reconstruction, andthe Marine Customs and Salt 
Gabelle under the Kuomintang Government There is also a review of the 


Sf 
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foreign relatioas of China, including the matter of Japanese forces in the 
Tsingtao-Tsin:nfu Railway Zone in 1927 and 1928, the Tsinanfu incident 
of May,.1928, she settlement of the Nanking incident, the progress of treaty 
revision and the recognition of the Nanking Government, and the economic 
rivalry between the Chinese, Japanese and Russians in Manchuria. 

The appenc_x contains a chronology of events for the year 1928 and the 
texts of the treaties of May 20, 1927, between Great Britain and the Hijaz 
and of Decemaer 14, 1927, between Great Britain and Iraq., . 

L. H. Woousey. 


Documents on International Affairs, 1928. Edited by John W. Wheeler- 
Bennett. troduction by Major-General Sir Neill Malcolm. London: 
Oxford Unirersity Press, 1929. pp. xiii, 254. 

This volume of documents is intended to accompany and supplement the 
Survey of Intemational Affairs, annually edited by Arnold J. Toynbee for the 
Royal Institut2 of International Affairs. Mr. Wheeler-Bennett is one of the 
few publicists who know their documents. The texts selected tell the story 
of a number ci the important developments of the year 1928, such as the 


` Briand-Kellogz pact, the attempted Anglo-French naval compromise, the 


beginning of tie Rhineland evacuation negotiations, and the new approach 
to the settlem=nt of the reparation problem. 

_ Mr. Wheele=Bennett aims to select documents which show the position of 
the various stetes and parts of the world in respect of foreign policy. Some 


treaties of spe-ial significance are, however, printed and some international 


documents, suh as the statutes adopted by the Sixth Congress of the Third ` 
Communist Insernational and the Chinese Organic Law. Following the line 
of policy, he p-ints the Anglo-Egyptian draft treaty. But most of the book 
is made up of those barometers of foreign policy represented by the speeches 
of foreign minsters and premiers to their parliaments or on state occasions. 
Some may dekate whether such pronouncements are authentic documents, 
but there can Łe no question about their ability to reflect foreign policy. No 
one has hitherso set forth with thesame distinctness and accuracy how inter- 
national relatons look to the states of the world at a given time. Mr. 
Wheeler-Benn-tt’s first venture in this field should be continued. 
Denys P. MYERS: 
2 2 
Nuovi Studi sul? Intervento. By Prof. Arrigo Cavaglieri, (Roma, Soc 
Anonima Edit, 1928, 81 p.). The gifted professor of international law a 
Naples, has made a further contribution to his previous studies on inter- 
vention (1913) by the publication of this recent monograph. In this work, 
the author dezls with the definition of and limitations upon intervention, 
intervention as an act of auto-limitation.by the grant of power to the League ` 
of Nations to intervene under certain circumstances, intervention as an act 
of legitimate self-defense, particularly with reference to the Covenant of 


` 
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the League and the Locarno Treaties, int2-vention as an act of necessity, 
particularly under Anzilotti’s theory, or asa reaction against abuse of rights 
and powers, under the theory of Politis, snc -ollective intervention according 


to the Covenant of the League. ~In smal compass, the book embraces a ° 


wealth of material, enlivened and enricked ty the keen and critical observa- 


tions of a competent scholar. 
; E.M. B. 


Das Recht der Vereinigten Staaten von Ame~ka. Erster Teil. By Dr. Carl 
G. Grossmann. Erbrecht und Nach asst=handlung. 
This volume, the ninth in a series, is evince of the increasing importance 
of municipal law in the international feld ñcidental to the growing move- 
ment of private capital over national bouzcaries. It deals with succession. 


and administration in Part I and with inasritance taxation in the several ` 


States, territories and dependencies of the United States in Part II.. 

. The treatment is careful, comprehensive and complete. The work is re- 
plete with citations to statutes, cases, ges, and the recognized American 
authorities in these diverse branches of American municipal law. It should 
interest particularly the student of coraperative law and the international 
practitioner with problems in the field «f amcession and taxation. Section 
` Hight treats the subject matter from tke vi-wpoint of private international 

law. Section Ten discusses the rights cf reign consuls to intervene under 
_treaty provisions in the administration Df -Le estates of their nationals. 

The last half of the volume, dealing vitL _nheritance taxation, consists of 
two sections. The first is a comparative tr-etment of German and American 
inheritance tax laws. The second conairs a detailed consideration of the 
inheritance tax legislation of the severad s-stes, territories, and insular pos- 
sessions of the United States. 

The book is carefully indexed and coatats a useful bibliography on Fed- 
eral and State inheritance taxes. Dr. “or Lewinski states in the Foreword 
that the study has been in course of prerareton for many years and it clearly 

- evidences a mature and painstaking legal > holarship based on an intimate 
knowledge of our divergent State laws n itis field. 
i Howar 8. LeRorY., 


ia / 
The United States of Europe. By Pau. Evtchinson. New York: Willett, 
Clark and Colby, 1929. pp. xiv, 22h 2.00. . $ 
Here is a book by a journalist that answe-e many a question aroused by the 
newspapers of the day. It takes a trein:c observer with ability to write 


clearly to turn four months of travel road Europe into anything like a > 


profitable book; but this is what Mr. Hetcamson has done. In his clear-cut 
way, this newspaper man meets Mr. Kibling’s standard of a reporter’s duty 
to answer the “six trusty serving men” —Wnat?: Where? When? Why? 
How? Who?—in those matters assocktel just now with Count Couden- 
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hove-Kalergi of Vienna.and Aristide Briand of France. The “text” of the 
book is Monseur Briand’s speech delivered before the tenth Assembly of the 
-League of Netions last September. The author aims to describe the situa- 
tion out of wich Monsieur Briand’s speech arose and the factors which have 
made such a situation inevitable.: Tariffs, cartels, rationalizations, Ameri- 
can influence England and Russia, are given a clarified place in the picture. 
There is a chepter devoted to the obstacles to be surmounted before a United 
States of Eucope can be set up. The author attempts little by way of 
prophecy; bu- he is impressed by the importance of the movement. We are 
not told how far anxiety to maintain the boundaries established by the 
“Treaty of Vecsailles influences this propaganda. The international control 
of raw materals is touched very lightly. From his studies the author has 
definitely conzluded, however, that if the peoples of Europe were to realize 
all that is at stake, economically and politically, a United States of Europe 
would be inevitable. 
Artaur DEERIN CALL, 


Nationality, .ts Nature and Problems. By Bernard Joseph. New Haven: 
Yale University Press, 1929. pp. 380. Bibliography. Index. $3.00 


-In his preface the author declares: “I have long held that the only satis- 
factory and 2nduring basis of society is the complete recognition of the 
principle of rationality.” Starting with this bias and subjective attitude 
an evidently, sincere effort is made “by analysis of the attributes of nation- 


ality and by <onsidering their rôle in the development of many outstanding - 


nationalities, to weigh the relative importance of each.” We are assured 
in the foreword by Dr. G. P. Gooch that Dr. Joseph “has read everything 
worth reading on his chosen theme, and has pondered deeply on what he has 
found,” and‘ he shows an unusual power of epigrammatic generalization, as 
when he dec.ares, “Nationality is the necessary link between man and 


humanity,” cut he gives no adequate evidence in support of what often’ 


seem half-baLed conclusions. 

Perhaps th2 fairest estimate of the scientific value of the work may be 
derived from the following quotation: “There is no mistaking a European 
who has spen- all his life in India for the sallowness and darkened skin with 
which it leaves him. A more remarkable physiognomical change still may 
be detected in Europeans who have spent all their lives in China. They 


frequently taxe on an appearance strangely resembling the Mongolian’ 


(p. 99). 
To those who have some knowledge of the subject this little book may 
prove suggest-ve, and for those who seek to frame their prejudices in words 


it will prove aseful. It cannot, however, be considered as an authoritative - 


treatment of -his important question. 
© . a ELLERY C. STOWELL. 


£ 
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National Governments and iima Relations. By Frank Abbott 
Magruder. Boston: Allyn and Bacon, 1£29. pp. xiv, 595, Appx. 18. 
This very interesting volume is packed full ef information on domestic and 
international matters. Its inspiration was £ desire to spread knowledge of 

_ international problems to a wider circle and the belief that such knowledge | 
would discourage war.. The book is planned primarily as a text available 
for senior high school students, teachers’ treining schools and introductory 
college courses. The non-technical language and the nature of the-subjects 
treated make it an attractive book for the gereral reader. About one-fifth of 
the book is devoted to the United States aad about one-half to the other ° 

"countries. - The -final chapters deal with international law, immigration, | ' 
‘causes of wars, effects of wars, reparations ard debts, methods of preventing 
wars, the League of Nations and the World Court. 

Under each country is given a sketch of she geographical and historical |. 
background, a description of the population and social conditions, the form 
and operation of the government and then the particular problems of the ; 
country which have an international bearing. The post-war tendencies and, 
movements in each country are described, so zhat the reader is put abreast of 
current history and in a position to understand events of national and inter- 
national importance. The book is intensely interesting to the reader in the 
field of foreign affairs. EN , 

i ; L. H. WooLsEY. 
` International Congress of Penal Law at Bucharest. By Prof. N. Dolapchev. 

“ Yuridicheski Arhiv.” Vol. 3, pp. 342-348 Sofia, January 1930. A brief 
report on the works of, the Congress held at 3ucharest, October 6-12, 1929. 


` Problems of Peace and War. Transactiors of the Grotius Society, Vol. 
14, 1928, pp. xxxiii, 174. This volume conzains eight papers read before 
the Society in the year 1928, as follows: “Tae Real Monroe Doctrine,” by 
Arthur Barratt, K.C.; “Arbitral Awards in rance and Belgium,” by R. J. 
B. Anderson; “Territorial Waters and International Legislation,” by Wm. 
Edward Masterson; ‘‘An International Crininal Court,” by Judge M. A. 
Caloyanni; “The Paris Pact otherwise called the Kellogg Pact,” by C. J. 
Colombos; “Extradition: A Draft Conventicn,” by F. T. Grey; “Freedom 
of the Seas,” by the Hon. J. M. Kenworth: and G. S. Bowles and “The 
Constitutional History of Egypt for the last Forty Years,” by Sir Maurice. ` 
S. Amos. oe: 


Report of the Japanese Maritime Law Association. Edited by Dr. N. 
Matsuriami.. No. 13 (1928), No. 14 (1929). No.-13 (1928) is in Japanese 
. except for a few pages on harbor regulations, and a reprint of the essay 
published in 1901 upon the National Flag of Japan. About one-half: of 


1 
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No. 14 (1929) amounting to more than 350 pages is devoted to the Constitu- 

tion of Japar including Appendices containing also foreign constitutions. 

Monroe Dectrine and ‘its rôle in international law. By Prof. O. Jilin. 

“Gospodarstro ta Pravo.” Vol. 2, pp. 157-176, Odessa, 1929. An analyt- 

ical presentacion of the Monroe Doctrine as an instrument that would 

justify the imperialistic policy of the United States up to the present day. 
oyi I 


Essays on Beonomic International Law. “Works of the Law Faculty of 


` Harkov Insti-ute of Political Economy.” Edited by Prof. W. M. Koretzky, 


No. 4, Vol. 1 Harkov, 1928. The suggestion is made that the overburden 
of conflicting cases within the field of public and private international law 
caused by the continuous growth of the economic intercourse among the 
states, may ke relieved by introducing a system of economic international 
law that world present a “system of rules regulating the economic life of 
the world.” i 


Political Handbook of the World. By Walter H. Mallory. ‘New Haven: 


Yale Univerrity Press, 1930. $2.50. pp. 198. This is the last annual 


handbook of Council on Foreign Relations, New York City, giving the par- 
liaments, parzies and press as of January 1,,1930, for all of the countries of 
the world.’ It covers the elections held during the past year in Great Britain, 
Australia anc Mexico and twelve other countries. In twenty countries, in- 
cluding Grea- Britain, France, Australia and the United States, there have 
been significant changes in the control of affairs, with new policies and pos- 
sibly new methods. Also the political affiliations and ownership of many 
newspapers have changed in this period. This volume gives in compact and ` 
readable forra the essential information on the governments, the political 
parties with their programs and leaders, and the newspapers with their 
political com>lexions and the names of their editors. 


Questions o” the aerial law. Vol. 2. Moscow-Leningrad, 1930. A collec- 
tion of works of the Section of Aerial Law of the Union of “ Ossoaviachim 
SSSR and Ossoaviachim RSFSR.” Several articles by various Soviet 
authorities o2 international law dealing with international aerial public, 
private and interstate laws. Information and bibliography on the subject 
are included. 


I Mandati- della Societd delle Nazioni, by Giorgio Balladore Pallieri 
(Tornio, Boæa, 1928, 86 p.), a study of the mandate system, is concerned’ 
with the inso_uble problem of the legal relations existing between the man- 
datory, the region under mandate, and the League of Nations in the A, B, 
and C mandstes, and discusses the conundrum as to where sovereignty re- 
poses. It is mainly a study in political theory and, in this sense, is an addi- 
tion to an alrzady voluminous literature on the subject. 
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Sarajvo Murder. By N. P. Poletika. pg 443. Leningrad, 1930. An 
attempt to prove that the Central Powers were the victims of political con- 
spiracy commenced and engineered by the Allies long before the outbreak 
of the World War. 


Corso di diritto internazionale, by Prof. Canti Romano’ (Milano, Casa 
Edit. Dott. A. Milani, 1926, 252 p.) presents a brief résumé of the principal 
topics of international law, without footnot2.. His section on the relation 
between international law and municipal law, as indeed many other parts of 
the book, indicates a capacity for independert thought. It may lead to mis- 
conceptions, however, to consider aliens as ‘ temporary subjects.” As an 
elementary manual, it appears to be inform24 by a desire not to follow too 
clcsely traditional views. 


The political organization and international -position of Tannu-Tuva in the 
past and in the present. By Serge Shostakcvich. p. 48. Irkustsk, 1929. 
On the basis of a brief study of the economics of Tannu-Tuva, of the history 
of its foreign relations, and of its present corstitution a conclusion has been 
reached that this “soviet peoples republic c£ Tannu-Tuva” is partly like a 
“Client State” of the Soviet Union, and partl7 an equal partner in the inter- 
national life of independent states. 


Thel nternational Relations of Manchuria. EyC. Walter Young. Chicago: 


University of Chicago Press, 1929. pp. xxx 307. This volume was pre- 
pared for the Institute of Pacific Relations in Kyoto, Japan, 1929. The 
preface by Professor W. W. Willoughby, Joan Hopkins University, states 
“Tn this volume the complicated facts with r-gard to a region which served 
as the battle-field in the Russo-Japanese war (1904-1905) and which, since 
then, has furnished the most crucial of the ternational issues in the Far 
Eest, are stated in detail in an objective and accurate manner.” 

This volume is a historical treatment of tke period 1895 to 1929, covering 
chiefly the relations of China, Russia and Japan to the development and 
political status of Manchuria. The positior of other powers, such as Great 
Britain, France and the United States is also elucidated. The volume con- 


tains a careful detailed digest and analysis 37 the treaties, agreements and ` 


negotiations of these countries in their bearing upon the Manchurian 
problem. There are also appendices, pages £51 to 300, of pertinent treaties 
and documents. 


REVIEW OF CURRENT PERIODICALS 


By CHARLES G. Fenwick 
Bryn Mawr College 


ÅMIRICAN Bar AssocraTION JOURNAL, February, 1930 


Legal Disatilities of Aliens in the United States, by Max J. Kohler (pp. 

113-117), comments upon the generous treatment of aliens in the United 
States and, acter disposing of the collateral questions of exclusion and ex- 
pulsion which have given rise to ‘‘serious difficulties,” proceeds to set forth 
the position œŒ aliens in respect to the ownership and control of real estate, 
the right to employment in public works, the right to enjoy public property 
equally with citizens, and the right to engage in occupations in which promis- 
sory oaths or official licences are exacted. Despite isolated exceptions 
resident alien: are for most purposes on a footing with citizens in respect to , 
civil rights. 
- Loid., March, 1930. The World Court as a Going Concern, by Charles 
Evans Hughes (pp. 151-157), reproduces an address before the Bar Associa- 
tion of New York in which the speaker, after explaining and defending the 
method of electing the judges, drew from his own experience an account of 
the procedure followed by the court and gave the general impressions he had 
gained from Lis connection with it. As to the necessity of a more extended 
body of law b-fore the court can function properly, he said, neither the desir- 
ability nor ths difficulty of codifying international law furnishes any reason 
for delay in establishing or supporting a permanent court. Besides, a great 
part of the wcrk of the World Court consists in the interpretation of existing 
treaties. ‘Tne judicial settlement of international disputes cannot be ade- 
quately secured by mere sporadic, occasional efforts. There should be con- 
tintity, permanency, the opportunity for the growth of confidence and for 
the firm estadlishment of the tradition both of competency and judicial 
independence” In this development the United States must have the 
utmost concern. 

Iòid., April, 1930. Progress in Settlement of International Disputes by 
Judicial Methods, by Fred K. Nielsen (pp. 229-234), emphasizes the complex 
problems tha- are presented to arbitral tribunals and surveys some of the 
leacing cases 30 which the United States has been a party. We often boast 
of the leadership of our country in arbitration, but we have nothing to boast 
of in the accomplishments of the last 15 or 20 years. Indeed there has been 
retrogression rather than progress. The recent arbitration treaty which 
provides that the agreement shall not be invoked in respect of any dispute 
the subject matter of which ‘is within the domestic jurisdiction of either of 
the high contzacting parties” involves an unfortunate uncertainty. , On the 
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other kand, the actual ER of arbitratisn is the best contribution to the 
clarification, expansion and developmert +f international law;‘and the es- 
tablishment of permanent tribunals would xean that the judeci or commis- 
sioners would become experts in the law they apply. X 


ÅMERICAN POLITICAL Scienca RI TIEW, November, 1929 


The Personnel of International Adminis ration, by Norman L. Hill (pp. 
972-988); analyzes the several types of ofizials and employees engaged in 


the administration of international services and compares the organization ‘ 


o? these services and the personnel probbms to. which they give rise with thé 


civil servicé of individual countries. It Sir she League of Nations, including ., : 


* the‘ International Labor Office, that the zreasest amount of order and system 
will be found. Here the personnel is or ar international basis in respect to’ 
appointment, tenure, supervision, and respensibility. 


` Ibid., May, 1930. The Kyoto Confer2ne of the Institute of Pacific Held: 


l tions; by Quincy Wright (pp. 451-457), su: veys the personalities and prob- 
lems of the third conference of the Institite-end points out that the Institute 
has ceased to be an experiment and has tæzome an institution. Tts effort 


has been to serve as an accurate source of formation and an expression of- 


opinion on public questions held by inflaertial groups in the Pacific region. 
' To accomplish this purpose it must include <echnical experts in its personnel, 


so as to combine scientific investigations wh prepuce) programs of political., 


action; 


Ibid.; Supplement, February, 1930. Re earch in International Relations, 
` by Pitman B. Potter (pp. 52-69), forms-one of a series of appendices to the, 
Report of the Committee on Policy of tae American Political Science Asso-~ 
ciation. . Attention is concentrated upoa ta> various organizations sponsor- . 
ing research, and the field covered by the -epost is limited to the United States- 


, although Smiphaals is laid upon the need cf a survey world-wide in scope. 
‘In concluding his report the writer poicts vat that while certain aspects of 


international relations have been well-cultivated the study of international . 


organization lags behind. “The problemes af international government, of . 


the establishment and maintenance of international peace and order, the 
development of international legislatior, ecministration, and adjudication 
are left largely for study to the.propegaaiists and the peace societies.” 

Assuring a scientific interest in these »ro>2-ems there is need of funds for 


more graduate fellowships and freedom fcr research activities for mature | 


scholars. 


Boston Untversiry iaw Rıvæw, November, 1929 nE 


. The Legal Effect of the Kellogg-Briand 7: ray, by E. A. Harriman (pp. 239- 
252), seeks to analyze the treaty strictly as a legal document, not as suggest- 
ing that it may not have an emotional velu: beyond the exact interpretation 
of its terms, but having in view the need cf a clear understanding of the 
actual 1 obligations assumed by it. Iti is cleer that the parties agree not to 
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wage aggressive war, and that they are limited to the use of “ pacific ” means 
in the settlement of disputes. But“‘pacific” does not mean “amicable,” and 
under that tern it is still possible to resort to pacific blockade and‘ other for- 
cible measures, falling short of war, by which stronger nations impose their 
will upon wesker ones: It issan open question whether the doctrine of 
integration applies to the interpretation of the understandings and reserva- 
tions attached to the treaty. While the legal effect of the treaty may be the 
least importamt thing about it from the point of view of international rela- 
tions, it is important at least to know what are the obligations that appear 
` to have been essumed. 


Cotums1a Law Review, March, 1930 


The Legal Status of Foreign Consuls in Latin America, by Julius I. Puente 
(pp. 281-807) limits the discussion of a broad subject to those phases which 
‘ have received the repeated or extended consideration of the legislative and 
-judicial departments of the several countries. Three subdivisions of the 
topic discuss the nature and prerogatives of the status of consuls, their pow- 
ers in respect +o jurisdiction over disputes, extradition and the administration 
of estates, and their amenability to local jurisdiction. The Consular Con- 
vention of Fetruary 20, 1928, signed at the Sixth Pan American Conference, 
adds nothing +o the law and is silent on matters where there was diversity of 
opinion and pzactice. 


Inninois Law Review, February, 1930 

An Internat-onal Congress of Comparative Law in 1931, by Edouard Lam- 
bert and’ Joha H. Wigmore (pp. 656-665), is a translation by Professor 
Wigmore of ¢ report by Professor Lambert, Director of the Institute of 
Comparative Law at the University of Lyon, made to the Academy of 
Comparative Law at its meeting at the Hague in 1929. The report outlines 
the reasons for the calling of an International Congress of Comparative Law 
and emphasizes the growth of new rules operating outside the sanction of 
governmental authorities and representing the “socialization” of the law of 
labor, industr7 and commerce and its “‘internationalization” or-extension 
beyond the frcntiers of particular states. The essential task of such a Con- 
gress will be tc prepare and set in motion the collective labors of the leading 
jurists of the various countries, and its program must include not only the 
science of law -n its legislative and procedural aspects but the detailed exam- 
_ination of the particular branches of public and private law, among which 
are included iaternational law, the conflict of laws, and the administrative 
regulations of ‘international commissions. So important a task deserves the 
hearty coöperstion of the American legal profession. 


Micurean Law Review, November, 1929 


The Sanitar ı District of Chicago in the Supreme Court of the United States, 
by Gardner 8. Williams (pp. 1-25), surveys one of the most interesting con- 
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troversies of recent years, involving indivitial states of the Union in their 
constitutional relations and the United St.mes as a whole in its relations to. 
Great Britain. The second of the three d-:dsions grew out of an action for 
injunction brought by the United States z= restrain the Sanitary District 
from diverting from Lake Michigan more ta:n the fixed number of cubic feet 
authorized by permit of the Secretary of V =r; and the court referred to the - 
obligations of the United States to Great 2itain under the treaty of 1909. 
In the third case'a Canadian observer ocecgied a seat with the several com- 
plainant states bordering the Great Lakes, ont he took no part in the conduct 
of the trial. 

Ibid., March, 1930. Exclusive Federat Jurisdiction over Suits against — 
Foreign Consuls and Vice-Consuls, by R. Z. S. (pp. 591-599), criticizes a 
recent decision of the Supreme Court of the Jnited States holding that juris- 
diction over a divorce suit brought agains. a foreign vice-consul belongs to 
the state courts. The Popovici case preset a conflict between two princi- 
ples, the one that the federal courts have ex -lusive jurisdiction over all suits © 
against consuls and vice-consuls, the other shat the federal courts have no 
jurisdiction over domestic relations, particrarly over suits for divorce and 
alimony. In resolving the conflict by chosing the second principle as the 
more weighty the Supreme Court weakens Le position of the federal govern- 
ment and defeats the purpose of the act of _“89, the primary object of which 
was to prevent the harassing of foreign ministers and consuls in the state 
courts and to keep the United States from | ecoming involved in controver- 
sies with foreign powers without its consert and for acts not its own. 

Ibid., April, 1980. Principles of Internéonal Extradition in Latin Amer- 
ica, by Julius I. Puente (pp. 665-722), surv: =s at length the basis upon which - 
extradition in all of its important phases 3 carried out among the Latin 

_American states. The legislation and judizial decisions of the individual 
states as well as bilateral and multilateral wzaties are set forth in detail. A 
strong case is made out in favor of the obligetion of states at the present day 
to extradite fugitive criminals even in t= absence of treaty agreements. 
Criticism is directed principally against tł= policy which leads most, if not 
all, of the countries of Latin America to rese the demand of a foreign gov- 
ernment for the extradition of one of their cwn nationals under any pretext 
or for any crime whatever; and emphasis is &d upon the perplexing problems 
raised by the exemption from extradition > persons charged with political 
crimes. p 


Minnesota Law Review February, 1930 


The Responsibility of the State for the Acte nd Obligations of Local De Facto 
Governments and Revolutionists, by N. D. Ecughton (pp. 251-269), defines a 
local de facto government as one which is iz actual control of affairs in a sec- 
tion dr part of a state only, and proceeds to Cistinguish between the responsi- 
bility of the state for its act in the case wher=it ultimately becomes the de jure 
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government and in the case where it falls without becoming de jure. If the 
revolution suczeeds, then the acts of the de facto government, or of the revo- 
lutionisis, are held to be binding from the beginning on the state. If the 
de facto government fails then the subsequent de jure government may dis- 
regard many C its acts, particularly debts contracted by it with foreign sub- 
jects or the di:.posal by it of any part of the public domain. At times, how- 
ever, governments have accepted, under some degree of pressure, responsi- 
bility for the =cts of unsuccessful revolutionists, as in 1923 when one of the 
elements whica led to the recognition of the Obregon government in Mexico 
by the United States was an admission of responsibility in principle for the 
acts of revolucionists in Mexico from 1910 to 1920. 


New Yore UNIVERSITY Law QUARTERLY Review, December, 1929 


The Traditional Element in Grotius Conception of International Law, by 
Elemér Balogh (pp. 261-292), shows how the author of De Jure Belli ac Pacis 
drew upon thephilosophers and the historians, the jurisconsults, the poets and 
the orators, manifesting a predilection for classic antiquity and the Bible and 
seeing the salvation of society in Christian morals purified by the tradition 
of the Middle Ages. Yet Grotius was not only a Traditionalist, but also a 
“Comparatist.” in that he refused to accept Roman law as the only authori- 
tative source of positive right and gave much attention to the ancient 
Hellenic and Hebrew codes and to the later codes of the Germanic nations. 
In respect to the influence of moral or Christian, as distinct from strictly 
legal, principl-s Grotius showed a deep interest in the writings of the School- 
men and the C anonists, but he never formally gave his adhesion either to the 
Catholic Chusch or to any of the Protestant confessions. He was an eclectic 
who brought iorth from the experience of past generations the elements of a 
new science o: the law of nations. 

Ibid., Marsh, 1930. Contracts Contrary to International Comity, by 
George J. Webber (pp. 674-682), comments upon three recent English cases 
in which a ma, ority of the court gave a new scope to the old common law rule 
that contracts are void when contrary to public policy, refusing to enforce the 
.terms of an agreement entered into in England between English subjects the 
object of which was to import whisky into the United States in violation of 
the law of thelatter country. ‘‘The ground upon which I rest my judgment 
that such partnership is illegal,” said one of the majority ‘justices, “is that 
its recognition by our courts would furnish a just cause for complaint by the 
United States Government against our Government (of which the parties 
are subjects). and would be contrary to our obligation of international 
comity as ncw understood and recognized, and therefore would offend 
against our netions of public morality.” Dicey’s view was adopted, that a 
contract is in~alid if it is unlawful by the law of the country where it is to 
be performed and the court clearly recognizes that international comity is 
a developing principle and that it has not only political but legal weight. 
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POLITICAL SCIENCE Qcanreuy, June, 1930 


The Recrudescence of the Monroe Doctrine, by James W. Garner (pp. 231- 
258), examines with critical scholarship the “vigorous reassertion” of the 
Monroe Doctrine by the American gov2rnm: at since the World War and the 
successive demands ‘‘that the rest of tae wald should give formal and posi- 
tive recognition of its validity in the ini ernat‘snal peace pacts and treaties of 
arbitration to which the United States was a zarty.” At the same time cai 
has been a disposition to make the doctrine justify a “moral mandate” 
the part of the United States to.mainta:n pi ace and order in the Caribbean 
Sea and Central America; and furthe>, by way of a negative corollary,' to 
find a justification for a policy of noa-coiperation with other nations in 
measures directed towards the advanzemers of the general peace. ‘It is 
hard for an impartial student to avoid tre cxaviction that we are overwork- 
ing what, reasonably interpreted, is a perfecly sound and defensible princi- 
ple of our foreign policy, attributing to it a rôle out of all proportion to its 
actual importance and exalting it to a poin- which is tending to give it the 
character of a national obsession, if nat a ot.” i 


SOUTHERN CALIFORNIA Law Ruv-ow, December, 1929; 
February, “pil, 1930 


Sovereign Rights and Relations in the C ontral and Use of American Waters, 
by Ernest C. Carman (Part I, pp. 84-00; Part II, pp. 152-172; Part II, 
pp. 266-319), deals with a mixed question of zoth international and, constitu- = 
tional law. The United States, as orizina claimant or successor to the 
European states which first extended thar sovereignty over American 
waters, acts for the several states in matters involving foreign relations, but, 
leaves to the states control over their ovr int: “relations subject to the general, . 
provisions of the federal constitution. Tse p -nciples established by interna- 
tional custom for the navigation of zomn>n waterways have now’ been 
broadened to cover other uses of such watezs, principally the utilization of 
the flow of rivers for purposes of irrigation ard electric power. Little if any 


inconsistency appears between the prirciples of international law and inter- | ' 


state law, and at present the power of the sates, with the consent of Con- 

` gress, to make compacts fixing their scverdgn rights is almost unlimited. © 
However, a constitutional amendmeni extrading' the jurisdiction of the 
Supreme Court to arbitral decision and decla-atory relief in controversies be- 
tween states, and subordinating navigation fo the naturally higher uses of . 
water for domestic purposes, sanitatior snd zroduction of the necessaries of 
life, would be in keeping with the needs o? the times and the trend of conven- 
tional practice among the most forwar-1-looking nations of the world. 


Unitep States Law Review, May, 1930 


Responsibility for Acts and Obligatiors of be Facto Governments, by N. D. ` 
Houghton (pp. 242-256), recalls the prirciplz of the continuity of the state, 
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by which its insernational rights and duties remain continuous and unbroken 
throughout invernal political and governmental changes, and attempts to 
determine under what conditions responsibility can be imposed upon a state 
for the acts of .1 de facto government. A general de facto government, whose 
authority extends over the entire area of the state, has practically the same 
power to perfarm legal acts and to enter into international engagements as 
has a de jure government, so that a succeeding government must accept in- 
ternational responsibility, at least when the claimants’ government has 
recognized the de facto government, both for injuries to the persons and 
property of fcreign subjects and for contractual obligations entered into 
with such perscns, except that contracts in aid of rebellion are conceded to be 
invalid. ` 


Vram Law Review, April, 1930 


The Essenticd Nature of International Disputes, by J. L. Brierly (pp. 537- 
545), distinguizhes between the causes of a war in the deeper sense and the 
immediate occcsions of the war. The problem of preserving peace is really 
two problems, that of removing the underlying causes of war and that of 
safeguarding tae peace under all circumstances even though some of the 
causes of war remain to make trouble. There is a mistaken tendency to 
simplify the problem of preventing war by presenting it to our minds in 
legalistic terms and regarding it merely as a problem of settling international 
disputes. But the issues which divide nations cannot in many cases be 
defined in terms of a “dispute.” The war of 1914, as Professor Halévy says, 
arose out-of certain “collective forces, collective feelings and movements of 
public opinion, which, in the early years of the twentieth century, made for 
strife.’ The -rue counterpart to the “disputes” between states in this 
larger sense is not the relatively simple disputes of individuals but those 
great dividing questions within the state, like slavery or prohibition, which 
cannot be settEd by reference to an international tribunal, but must be dis- 
posed of frequently by temporizing methods, awaiting a more moderate 
attitude of pubic opinion. Thus the technique of international peace should 
consist in meet-ng the immediate threat of war by such measures of common 
council as are o@ntemplated by Article 11 of the Covenant of the League of 
Nations and or the other hand, and this is where the lawyer can be of greater 
service, in worLing out some organization to do the work in the international 
field of that mechinery of government which normally enables the society of . 
a particular nacion to resolve its great dividing questions without resort to 
violence. i 

Wasuineton Law Review, October, 1929 


The British Commonwealth, the United States and World Peace, by Denis 
Murphy (pp. 132-194), is an appeal by the Judge of the Supreme Court of 
British Columba for coöperation against the recurrence of naval rivalry and 
the danger of £ conflict over the rights of neutral trade in time of war de- 
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scribed by the popular phrase, “the freedon of the seas.” During the past 
- ten years the status of war has proknd=y changed. Neutrality can no 
longer be regarded as the best meam: of localizing a contest. The best 
practical suggestion at the moment is iha- the Kellogg Treaty be supple- 
mented by an agreement to establish a joinc conference for consideration to 
prevent a threatened breach of the træty =r to repress such a breach if it 
should occur. If, quoting John W. De~is, zhe navies of Great Britain and 
the United States would act together or a. least, as a result of diplomatic 
consultation, if neither would be used -@ protect the trade inbound or out- 
bound of a state found to have broken te cxvenant, then the problem of the 
freedom of the seas would be solved. 


Yarm Law Journat. Ncvember, 1929 


Measure of Damages in Internationa “aw by Clyde Eagleton (pp. 52-75), 
deals with the difficult and as yet unset-_ed question of the basis upon which 
a state is to be held responsible for injures icticted by one of its citizens upon 
an alien under circumstances indicat th= negligence of the state in pre- 
venting the offense or in punishing tas of—Ender. Upon what principle of 
law is a state to be held to pay damages mecured by the consequences of the , 
unlawful act of its citizen when the azsua delinquency of the state is its 
failure to punish the offender? Where ake lcas to the alien has been increased 
by the denial of justice by the state sappl=ementary damages are in order. 
It is still uncertain, however, how far © :ndrect damages” are in order, and 
the vagueness of that term makes it J2sirable that it be dropped from the 
terminology of international law in tvor of the rule that compensation 
should be made for all damages causec by the illegal act and traceable di- 
rectly to it. 
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THE LEGAL CHARACTER OF THE BANK FOR 
INTERNATIONAL SETTLEMENTS: 


By Sır Jonn Fiscupr WILLIAMS 


Formerly British Legal Representative on the Reparation Commission 


_. We are all of us today, even we international lawyers, disciples óf Heracli- 
tus. The in-ernational world shows itself so clearly in a “state of flux,” 
that a doubt on the central doctrine of that philosopher is no longer per- 
missible. W> theorists have therefore to take heed to build our doctrines 
on tendencies rather than on “facts”; otherwise when we have finished con- 
structing our systems, it may happen that the facts are no longer what they 
were when w2 began building, and the system is out of date before it is es- 
tablished. l 

This partiel truth, for it is only partial and this is not the place to seek a 
more general and a more consoling philosophy, can justly claim to be sup- 
ported by reent happenings in its application to general statements as to the 
“subjects” cf international law. The older formulation of international 
law admittec States only, not necessarily “single sovereign States,” ! but . 
still States, ss “persons”; it is still, probably, the “better opinion” that 
individuals ace not subjects of international law. 

How long ~his will continue to be so is, of course, uncertain. On the one 
hand, it is okvious that States are frequently in legal relation with individu- 
als who are 20t subject to their jurisdiction either by residence cr nation- 
ality, and thet the internal action of States in regard to aliens is regulated to 


‘some extent >y international law. On the other hand, as a matter of ordi- 


nary common sense, it is hardly reasonable to expect States to submit to 
answer befor an international court any complaints which an individual 
may be moved to raise; there is a distinct working convenience in the rule | 
that the cause of an individual must be espoused by his State, in whatever 
may be the proper international form, before it can be made the subject 
of an effective appeal for the application of international law. The admis- 
sion of the individual to the international world will perhaps result rather 
from the extension and development of current practice than from any 
formal act definitely opening to him the international doors. ; 
There is nother set of changes which must affect this question. If 
States are tc have international law to themselves, they must not intrude 


1 See Oppent=im, International Law (4th Ed.), Vol. I, Peace, p. 175. (London: Long- 
mans, 1928.) i 

See contra, Les Nouvelles Tendances du Droit International, N. Politis (Paris: Hachette, 
1927). The quzstion was discussed at the 1929 meeting of the Institut de Droit International. 
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vinto the sphere of municipal law with, clams to a privileged position, as ins, 
habitants of another and a. less humble, ~o-H.' The i invasion, by States of 4 
3 What used to be: considered the ‘sphere «-: a= individual must result in a 


greater submission of States ito law—and ‘Tayv” ? here for the présent meang 
“ordinary; municipal. law”—than curren; practice. allows., The immunity 
of the State-owned trading ship is only o% 2 zample of what, if generalized, 


` would be felt ‘universally to be an intolezake abuse. If States’trade, they 
_ must incur the liabilities and be subject t ta- laws of traders, and, dmongst ' 


$ 


I 


other things, fiscal exemptions will be feltto as abnormal and therefore as 
illegal as any other‘ ‘special privileges. I a ranch of an American firm or | 
company. established in Great Britain has t» pay British income tax on. the 


profits which it earns in that country, an zgi ct of a foreign government car- . 


rying on trade must be in no better positir. Diplomatic immunity is out ` 


. of place when it is applied, not to diplomats, but to traders. But if a gap 


'. Pending, however, the gradual ‘developmert of greater dase: ad per S 


is made in the, old fence between the intemetonal and municipal spheres of 


‘law by a:body moving:in one direction, the sme gap remains open for thoge: t 


who approach from the' other side. 


haps as a sign and forerunner of such a gradusi development, it is interesting 


to see that the exclusive possession of the SeHLof international law by States, . 


this modern form of a kind of State moncpo y, is being broken down by the 


` invasion of bodies which are neither Stas2s nor individuals, nor, combina- 


at 


` tions” of States or individuals, but rigst-aad-duty-bearing international . 
‘ creations, to which for want of a better nane the title of “international body 
-corporate,”’ “personne juridique intérnateme E” may perhaps be accorded. 
“Every system of law that has attained £ zertain: stage of. development ., 
`seems compelled by the ever-increasing curxexity of human affairs to'add 
to the number, of-persons provided for it E> e natural world, to create pêr- 


sons who are not men.” 3 This is as true of -nternational, .as of municipal, ` 


‘law and society.’ Those who govern and street the modern society of States 


find themselves obliged to constitute “p2:s2as” which live and ‘move and ` ` 


have their being, their rights and their diie sometimes wholly and some- 
times, partially; in the international sphae. =n relation, that is, to States: 
thus, to take some examples‘ only, the nmoc=n world has seen the birth of 


the International Association of the Corgo the European Commission of... 


the Danube, the Reparation Commission, ‘le Pan American’ Union, ' and, 


`” most important of all, the League of Nevicrs itself. There would, there- _ 


oN 
\ 


- ‘fore, have been nothing new inthe spring of -929 in a proposal to establish 


in the international, world a right-and-dty-earing institution which was 


3 Pollock and Maitland, History of English Lar (1st Ed. ), I, 469. - 

P `4 Other examples may be found among interaatDaal “unions” for special purposes. 
Thus Sir W. Harrison Moore (British Year Bookcf ternational Law, 1930, p. 173, Note 
on the International Copyright Conference) desc-toes she International’ Copyright Union 
as a “permanent international administration wit a jaristic personality.” l 
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not a State. And the Experts’ Committee on Reparations, when they 
sketched the Bank for International Settlements, such at any rate is the 
submission of this article, made in effect though not in so many words such 
a proposal. s 

The members of that committee indeed found themselves. T as 
a part of ther own plan to construct a financial institution which was to 
have relations for a great part of its business with States and was to act as 
the trustee® c? States. The Bank for International Settlements which the 
committee devised was to have an “international basis”;® this indeed was 
“an essential feature which distinguished the institution from all others,” 
so that it is fair to say that this bank was to be sut generis among banks; it 
was to have ‘ no single fiscal allegiance,” an expression which seems at first 
sight to imply shat it was not to be subject to the revenue laws of any country, 
and a financiel institution which is not subject to any municipal financial 
legislation woald surely come near to possessing something not wholly re- 
. mote from in-ernational independence (the’ word “sovereignty” would, of 
course, be out of place). It was in any case to be carefully protected by a 
special convertion between the governments concerned against double or 
triple taxatior. 

The control of the bank by any one State, or even by all the governments 
interested, wes indeed abhorrent to the spirit of the Experts’ Plan; the 
bank’s organization was to be “‘outside the field of political influences,”? 
an intention the expression of which argues a very considerable confidence in: 
the possibility of the central banks of Europe being immune from govern- 
mental contral. Indeed, the future was to show that in Germany at any 
rate it was ths action of the government, directed against a very able and 
very powerful individual standing outside the government service, which was 
essential to bringing into effect the financial provisions of the Plan. But 
the work of tLe experts was, all through, characterized by a profound and 
possibly not unjustified mistrust of governments. In their view, govern- 
ments had faied to solve the reparation problem; the solution was to be 
sought in the action of business men, superior to the passions of the crowd 
and independent of rulers who are dependent on the crowd. | 

In the event the experts conferred upon the bank in relation to any State 
accepting the Plan legal advantages superior to those which normally result 
in our imperf-ct world from the relations between separate independent 
States.. If the bank has any dispute with any government signatory of 
the’ Hague Agreement on German Reparations of the 20th January, 1930, 


5 Report of the Committee of Experts on Reparations (British Government White Paper, 
1929, Cmd. No. =343), Annex I, par. 3: “It shall perform as trustee for the creditor coun- 
triés the entire work of external administration of this Plan.” (Supplement to the JOURNAL, 
April, 1930 (Vol. 24), p. 110.) 

6 Report of Committee of Experts on Reparations, par. 60; Supplement to the JOURNAL, 
April "1630, p. 90 7 Ibid., par. 54. 
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it can insist that the matter be submittec tc the special tribunal created in 
pursuance of the Plan (a tribunal which = in fact a continuation of the tri- 
bunal which has adjudicated disputes besw: en the Reparation Commission 
and Germany under the Dawes Plan) wi- hart the necessity for any special 
compromis.® It enjoys in fact before that tribunal more than the rights 
which States which have accepted the Dp-bnal Clause enjoy before the’ 
Permanent Court of International Justice: whose doors, the reader may in- 
cidentally be reminded, are still not oper tc anything that is not a State. 

According to the Young Plan itself, the Link was to be a “Trustee” for 
governments but was at the same time tc ex=scise in relation to the govern- 
ments which were its cestuis que trusten: powers considerably larger than 
those enjoyed by an ordinary trustee in rzla—ion to his beneficiaries or by an 
ordinary banker in relation to his customers The bank could, subject to 
certain guiding principles, determine whet cegregate amounts it would dis- 
tribute to the countries creditors of Gerrarr,® and it could charge against 
the account into which the German anruii2s were to be paid (the ‘ An- 
nuity Trust Account,” on which incidentelly it paid no interest) “such sums 
as (the Board of Directors) deems to be far compensation for the services 
performed by the Bank.” 1? These wide rowers, it is true, did not in the end 
survive: in the final settlement their plac ves taken by definite figures ac- - 
cording to definite arrangements, but tke yxoposal of such powers throws 
clear light on the general intentions of th- fccnders of the bank. The bank | 
in their conception was to move in the worls. of States, as a citizen and per- 

haps more than a citizen of that commvnity. The complexity of interna- 
tional affairs, to recall the words of the Historians of English law, had com- 
pelled the creation in that world of Sta-es cf something not itself a State 
but which was to do certain parts of the bisia2ss of certain States and was to 
have the rights, the powers and the duts cident to the business thus to 
be done. 

In view Of this lofty conception of th: tang or person which was to be 
created, it might have been possible for the tank to originate in an interna- 
tional act similar to that which created tae Dongo Association or the Euro- 
pean Commission of the Danube. If it s cpen to States by agreement be- 
tween themselves to create an organizat on which can manage the estuary 

- of a great river and collect tolls from incivHuals who use it, it would seem 
that on principle there could be no ob‘=ciion, as a matter of strict legal 
theory, to the creation by similar methocs Œ a financial institution. States 
the constitution of which requires the assert of the legislative body to the 
exercise of the treaty-making power, mvst >> as capable of codperating by 
this method in the creation of a body corzomte whose main sphere of action 
is international, as they are capable of --re.ting by municipal legislation a 

8 Report of Committee of Experts on Reparat on, par. 96 and Article XV of the Hague 


“Reparation Agreement with Germany; Supplement to April JOURNAL, p. 96, and to this 
JOURNAL, pp. 326, 340. 9 Ibid., Annex I, par. ` 10 Tbid., Annex I, par. 84. 
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body corporat- whose main sphere of action is municipal. States where the 
treaty-making power does not require legislative assent can hardly in this 
matter be’ witout the capacity for international action by treaty which is 
enjoyed by th-ir neighbors. 

There were, however, serious practical objections to the employment of 
the internatioral method pure and simple for the institution and incorpora- 
tion of the bark. The international action of the bank, its rights and duties 
in the world of States were only one part of the story, one side of its character 


“and energies. The bank had other functions besides its internationel duties 


to governments as its customers and beneficiaries. Its operations were to be 
“assimilated to ordinary commercial and financial practice”; it was to be 
“a useful instaument for opening up new fields of commerce, of supply and 
of demand,” * it was to make, or be capable of making, profits anc, in the 
conception of come at least of its designers, it was to fulfil high tasks in rela- 
tion to the international supply of gold and the general commerce and finance 
of civilization. Thus it was in fact to possess a sort of dual personality; in 
one incarnation it was to move in the world of States and regulate tke finan- 
cial relations cŒ governments; in another capacity it was to be a commercial 
or financial in titution, even if of a high and hitherto unknown order, rub- 
bing shoulders with banks and with financial houses on the exchanges and 
markets of the world. 

When the Crganization Committee of the Bank, after the accepzance in 
principle of tte Young Plan by the governments concerned at The Hague 
Conference of August, 1929, met in Baden-Baden, the necessities of the action ` 
of the bank ir this high financial capacity, in combination with the general 


distrust of governments by which the experts were inspired, produc2d'a de- 


cision that the bank should be treated as “founded” by the central banks of 
Germany and the principal creditor countries together with a financial in- 
stitution of the United States of America, on the lines of an ordinary body 
corporate of municipal law. The bank in outward and visible shape was not 
to differ too wilely from its associates and possible rivals. It was cor-venient 
and proper that it should, in accordance with the Plan, have a perticular 
“country of mcorporation’” where it could “obtain powers sufficiently 
broad to enab e it to perform its functions with requisite freedom and with 
suitable immunities from taxation.” * The Organization Commitzee thus 


n Report of C: mmittee of Experts on Reparations, par. 54. 

12 Ibid., par. 5E 13 Ibid., Annex I, par. 4. 

1 Jt may assistthe reader if he be given, in a summary form, the history of the events and 
documents relating to the constitution of the bank: 

Spring of 192 Sittings and report of the Experts Committee on Reparations (Young 
Plan). The Plar contains a very full sketch of the organization proposed for the bank, but 
does not discuss the legal aspects of its incorporation. (Supplement to the JOURNAL, 
April, 1930, Vol. 24, Annex I, p. 110.) 

Autumn of 1959. Sittings of the Organization Committee ‘of the bank at Baden-Baden. 


_ This committee proposed the incorporation of the bank under the municipal law of a single 


t 
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produced a constitution for the bank whics contemplated the grant of a 
“charter” by a single incorporating State (is was afterwards arranged that 
this State was to be Switzerland) as a result of a treaty with the other 
States interested.. The committee also, in parsuance of the scheme of the 


- Plan, prepared the draft of a contract, to be Lnown as a “Trust Agreement,” 


- and to be made between the bank and the zovernments creditors of Ger- 


many to regulate the receipt, management az distribution by the bank, on 


‘behalf of and among the creditor governmexis, of the annuities to be paid 


pa 


by Germany. This ‘Trust Agreement,” lik= the principal Hague (German 


Reparation) Agreement already ‘mentioned, zontained an arbitration clause ` 


referring any disputes between the bank and any creditor government, with 
regard to the meaning or application of the -zreement, to the final decision 
of the tribunal which succeeds to and continues the work of the arbitration 
tribunal under the Dawes Plan. 

With this plan before them and in the cozditions thus envisaged fot the 
working and creation of the bank, a small bozy of six lawyers, Belgian, Brit- 
ish, French, Germian, Italian and Japanese, met in Brussels in December, 
1929, charged with the task of preparing for signature by the governments 
concerned the draft of the international in: srument by which the Young 


Plan was to be carried into execution. Thes lawyers had to consider how . 


the governments should be asked to treat tls new institution of the Bank 
for International Settlements. After some debate, they proposed the fol- 
lowing language for insertion in the internat onal agreement—“ The parties 


recognize that the Bank for International S=ttlements will, from and after. — 


the date of its establishment, possess the qrality of an international body 





state, the founders being the central banks of the chi€ European countries, together with a 
financial institution of the United States. The commicee also drafted a “trust agreement,” 
i.c., an agreement between the creditor countries and we bank as ‘‘trustee,” regulating the 
dealings of the bank with German reparation paymems. The Trust Agreement in its final 


form is substantially identical with the draft of the Orzanization Committee. (The draft is ' 


printed in British Government White Paper, 1930, Cm. No. 3484, p. 68; the final agreement 
in Supplement to this JOURNAL, p. 284.) 

December, 1929. The Legal Committee of the Hagae Conference on Reparations met at 
Brussels: This committee, working on the basis of the Jocuments prepared at Baden-Baden 
by the Organization Committee, proposed that the S.ates interested in reparations should 


by international agreement recognize that the bank, f-unded as proposed at Baden-Baden, , 


pessess the quality of an “international body corporate.” (The draft of the Legal Com- 


- mittee has not been published.) 
January, 1930. The Hague Conference, on the repæsentations of the Bank Organization ; 


Committee, decided to omit from the international remration agreement the description of 
the bank as an international body corporate. The e-vernments interested in reparations 


` concluded an agreement with Switzerland according tc which that country agreed to grant a’ 


“charter” with “statutes,” in the form already prep--ed by the Organization Committee, 
to the new bank. (Cmd. 3484, p. 110; Supplement t= this JOURNAL, p. 323.) 

June, 1930. The necessary ratifications of the Hag: 2 Reparation Agreement having been 
given; the bank was constituted under Swiss law izexact conformity with the’ scheme 
approved in January at The Hague. 


a 


` 


ý 
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‘ corporate’”’—w~r, in the French text “Les parties déclarent reconncitre à la 
Banque des Riglements Internationaux, pour le jour où elle sera conetituée, la 
qualité de personne juridique internationale.” And they inserted an express 
proviso that ‘en raison de sa qualité de personne juridique internationale,” 

“in view of is quality as an international body corporate,” the bank, its 

property and assets were not to be subject to “any measures of ex: propria-- 
tion, requisition, seizure, confiscation, prohibition or restriction of export 
or import of gold or currency or any similar measure.” All this, naturally, 
was on the basis of the incorporation of the bank, as proposed by the Organi- 
zation Commzttee, by the action of the State on whose territory it was to be 
situated, in g-anting a charter. The bank was to come into being as the 
result of mun cipal action, but was subsequently by the express recognition 
of all the governments interested to take rank as an institution of interna- 
tional law. 

If this little band of international lawyers had been challenged and asked 

“quo warranto” they introduced this neologism, their defence might have 

‘run somewha- as follows: “Your new bank,” they would have said, ‘‘is to 
result from ar. agreement concluded by governments and it is to have rela- 
tions with States. Its birth is thus the result of international actior, and its 
dealings with States will necessarily be governed by international law. 
For no one mernicipal law can be applied to any instrument such as zhe trust 
agreement which you contemplate and to which.both the bank anc a num- 
ber of indeperdent States are to be parties. This will not prevent the bank, 
in ordinary ccmmercial dealings with private persons, firms or companies, 

. from being subject to the municipal law applicable in the place of dealing 

or chosen by the contracting parties. International persons can at any time 

and often do contract engagements,in municipal courts and under municipal 
law.” 

‘Whether, hewever, such a defence would or would not fe been sufficient, 
there was no fame for its consideration by the representatives of the govern- 
ments assembled in January, 1930, at The Hague; at that assembly there 
became at ome manifest a general unwillingness to speak in terms of a 
“personne jur-dique internationale.” The thing was perhaps well enough, 
but there was something shocking in giving it such a name. A famous per- 
son in a famovs play was interested, perhaps even pleased, to find that he.had 
been talking ‘ prose” all his life without knowing it, but an “international 
legal personalisy ” is more alarming than ordinary prose. There is a potency 
of unknown qnality in such a name; such a name must by prudent persons be 
avoided, whasever rash lawyers might propose. The presumption of the 
common law -hat men intend the natural consequences of their acts was 
once again shcwn to be untrue to fact, and indeed it is perhaps tinged with - 
a certain cyni-ism, however helpful it may be as a legal maxim. 

And so, in the result, the international agreements concluded at The 
Hague in January, 1930, on the subject of the bank contain no reference to 
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international legal personality. The ba_k xæs dealt with in two of these 
international agreements, one being that bezzeen the Governments of Ger- 
many, Belgium, France, Great Britain, J-aly md Japan (who were the “‘In- 
viting Powers” of the conference), on the ore hand, and the Government of 
Switzerland, on the other, and the other being the main agreement on the , 
subject of German reparations between Gera_any, on the one hand, and all 
the creditor Powers (not including the Jnited States), on the other. By 
. the agreement with Switzerland that cointr; undertook without delay to 
grant a “charter having force of law,” whic. charter with “Statutes” an- 
nexed was set out in full in the agreemen , a22 not to abrogate that_charter, 
nor to amend or add to it, and not to saxctkch amendments to certain stat- 
utes of the Bank “otherwise than in agreamed with the other signatory gov- 
ernments.” The charter contained very wicE exemptions from Swiss taxa- 
tion, whether federal or cantonal, including inter alia, “all taxes on the 
bank’s capital reserves or profits whetaer <istributed or not,” and also 
granted an immunity for the property of the zank from seizure, confiscation 
and other similar measures substantially idexcical with that which had been 
proposed at Brussels for insertion as a clnuse =f the international agreement 
itself. By the general Hague Agreema@mt œ German Reparations, Ger- 
many and all her outstanding creditors und=- the Treaty of Versailles, Bel- 
gium, Great Britain, Canada, Australia, Nev Zealand, South Africa, India, 
France, Greece, Italy, Japan, Poland, Pertvgal, Roumania, Czechoslovakia 
and Jugoslavia, recognized the corporate :xist=ence of the bank as soon as con- 
stituted and agreed to take, on their respective territories, the measures 
‘necessary for freeing “the funds and investments of the bank resulting from 
the payments by Germany” from all nztior=] or local fiscal charges; they 
also agreed to guarantee to the bank immurty from restrictive measures in 
terms not substantially different from taos= appearing in the Swiss agree- 
ment. But the contracting parties did 20t £ zree to any general exemption 
of the bank or its branches on their own t2citories from fiscal charges, so 
that, presumably, profits earned by a brancl or agency of the bank-in any 
particular country will be assessable to inccme tax there. This indeed is 
only justice as between the bank, qué pri=t-making institution, and its 
competitors. Apart from the exemptims g¢anted by Switzerland in the 
“charter,” no special effect has been given > the experts’ original recom- 
mendation for the avoidance of double cr thle taxation. 

The bank is thus, it may safely be sais, ar institution which has no exact 
parallel and which it will not be rash to d2sczihe as sud generis. A discussion 
of its exact classification and the precise title to be given to it, is perhaps of 
no great interest, certainly not to the werld =f affairs and perhaps not even 
in academic circles. But whatever be is cEssification, this at any rate is 
clear, that it has both municipal and internet onal rights and duties and pro- 
ceeds from at any rate a tacit recogniticn cf the fact that there is no great 
gulf fixed between the realms of municig al acd international law. 


+ 
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15 As a postscritt to the above, it may be added that another of the Hague Agreements of 
January, 1930, th_t between Hungary and her creditors, which settled at last that question 
of the “Optants’’ -which has long agitated Eastern Europe, provides for the creation of two 
“Funds” which ace to possess legal personality and which, so far as the agreemerts them- 
selves go, are constituted by international action alone without the grant of any ‘‘charter” 
or other act of establishment made by the authority of any one State. These “Funds” are 
thus international bodies corporate in the strictest sense of the word: they are created by an 
international instrument and they possess, at any rate within the territories of the States 
which have establ:shed them, the capacity of enjoying rights and fulfilling duties and, there- 
fore, corporate pe-sonality. They are not incorporated by and in any one State nor subject 
to any one system of municipal law. . 

These ‘Funds’ will issue bonds, but, unlike the Bank for International Settlements, they 
will not carry or any business that might compete with other institutions. They are 
nourished by morzy coming from States and not from individuals, and designed to under- 
take, in the place -nd on behalf of States, obligations of international origin which ctherwise 
would fail to be b-rne by those States. The “Funds” are thus a highly ingenious creation, 
begotten of the m: dern necessities of international intercourse; they are, doubtless, examples 
and forerunners o other similar institutions in the future. 

J. F. W. 
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( THE HAGUE CODIFIC4T-ON CONFERENCE ` 


By Hunter MER f ' 
Editor of the Treaties, Hepa-tment of State’ 


“The Conference for the Codification of ternational Law which met at 


The Hague from March 13 to April 12, 203)_ was the first international con- 


ferencé specifically called for that purpose 

In 1924 the League of Nations set up 1 Ccmmittee of Experts for the pro- 
gressive codification of international lax. ‘The task of that committee was 
_ to select and propose for the first conference n codification a certain number 
of subjects’ within the field of internatixnd law. Three subjects, namely, 
Nationality, Territorial Waters and The-Re zonsibility of States for Damage 


Caused in Their Territory to the Perscn >° Property of Foreigners,. were’ 


finally agreed on as the subjects to be @nsidered by the first conference. - 
Thereupon there was appointed a Precar-tory Committee of five members s 

a somewhat elaborate questionnaire wa: d==wn up in respect of each of the 

three subjects and transmitted to tle interested governments, many of 


which made extensive replies. With thcse = plies before them, the Prepara- ` 


tory Committee drew up what were cel2d ‘ Bases” on each point that had 
been raised in the three subjects. Thoze Buss were, in fact, the. bases of dis- 


cussion of the respective subjects at she Conference itself. They were . 


printed, together with the questionnaire nc “he replies of the various'govern-. ’. 
ments, in Brown Books, as they were zererally called at the Conference... 


In the meantime, preparation for the verk of the Conference was also 
being carried on by others. Mention m perticular should be made of the 
result accomplished. under the directicu of Professor Manley O. Hudson of 
Harvard University. Too much can hardy be said of the studies of Pro- 
fessor Hudson and his associates, whose smes are all well known to the 
readers of this JOURNAL, and of the volume which contained their drafts and 
their reasoned conclusions. That volume vas in constant use by the dele- 
gations at The Hague generally and by she Delegation of the United States 
in particular; and expressions of appe cicton of the learning and public 
spirit which made such a work possibl2 we very frequent. 

On December 12, 1929, Secretary cf Sate Stimson, in the following 
memorandum to President Hoover, mde publie by the House Committee 
on Foreign Affairs, urged the importamoe cf the Pesacipadon of the United 

States in this Conference: 


This Government has received fran the secretary’ general of the - 


League of Nations an invitation dete 1 October 15, 1929, to attend an 
international conference to be heliat The Hague beginning March’ 13, 
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1930, for the purpose of considering the codification of international 
law. The subjects to be taken up at this conference are: 

(1) Nationality, (2) territorial waters, and (3) responsibility of states 
for damage caused in their territory to the person or property of for- 
eigners. 

Each of these subjects is of great importance in the conduct of foreign 

. relations of this Government. Troublesome questions of dual na- 
tionality are constantly arising in connection with our efforts to protect 
American citizens abroad. It is frequently found that the persons 
whom we endeavor to protect or assist, although American citizens 

under the law, by birth are also regarded as citizens or subjects of the 
foreign states concerned under their laws. Like difficulties are fre- 
quently encountered in the case of naturalized citizens. 

Several countries do not recognize the expatriation of their nationals 
by naturalization in foreign countries. The result is that naturalized 
American citizens, formerly nationals of those countries, on returning 
‘to their native lands, are still regarded as nationals and frequently find > 

- themselves in difficulties undér the-laws pertaining to military service, 
taxation, etc. It is, therefore, very desirable that these conflicts be- 
tween the national laws of the various countries should, in so far asis . 
possible, be reconciled. 

The question of territorial waters is likewise important. The con- 
ference will consider, among other things, the breadth of the territorial 
waters under the sovereignty of the coastal state; the distance to which 
the coastal state may exercise authority on the high seas to prevent the ° 
infringement within its territory or territorial waters of its customs or 
sanitary regulations, or interference with its security; the points from 
‘which the belt of territorial waters is to be measured; methods by which 
' territorial waters of islands and groups of islands are to be determined; 
questions pertaining to the right of innocent passage of foreign merchant 
vessels and of foreign warships through the territorial waters of a state; 
the right of local authorities to make arrests on board foreign merchant 
vessels within or passing through such territorial waters;and the con- 
tinuation on the high seas of pursuit begun within territorial waters. 

‘It will be readily appreciated that, in view of the extent of the coastal 
line of the United States and the magnitude and importance of Ameri- 
can shipping, these questions are of vital interest to this Government. 

The third question, namely, that of responsibility of states for damage 
caused in their territory to the person or-property of foreigners, is of 
tremendous importance to this Government. The conference will con- 
sider, among other subjects involving questions of state responsibility, 
the repudiation by legislative or executive acts of debts of the state, and 
failure to comply with obligations resulting from debts; refusal to allow 
foreigners access to judicial tribunals; delays on the part of such tribu- 
nals, ill will manifested toward foreigners, and procedure resulting in 
a miscarriage of justice; acts and omissions of officials, including those 
of diplomatic and consular officers, and political subdivisions of a state, 
such as communes, provinces, etc.; acts of armed forces, such as the 
requisitioning, occupation, and damage to or destruction of property; 
insurrection, riot, mob violence, and other disturbances; and responsi- 
‘bility of a state intrusted with the conduct of the foreign relations of 
another state or political unit for damages suffered by foreigners in the. 
territory of the latter state or political unit. 
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In view of the effects upon ths concuct of our foreign relations, par- 
‘ ticularly the protection of Amer- can lfe and property.in foreign coun- 
tries, of conclusions which may be reached at this conference on the 
various subjects to be considered, I taink it most important that this 
Government should be represented at the conference by delegates, 
technical advisers and other neozssary Personnel. 


’ Congress approved the datuar of ne United States i in the Codifica- 
tion Conference and a Joint Resoluticn autaorising the necessary appropria- — 
tion became law on April 7, 1930. i 

The number of countries represenzed ai the Conference (one by an ob- 
server) was forty-eight. , 

All the plenary sessions of the Codification Conference were held in the 
Salle des, Chevaliers, the Ridderzaal. Th- Conference was opened by M. 
Heemskerk, Minister of State and former P-ime Minister of the Netherlands, 
appointed President of the Conterence by -he Council of the League of Na- 
tions. 

The Cound of ‘the League of Nazions aad appointed M. Buero, Legal 

_ Adviser of the Secretariat of the League of Nations, as Seeretary-General of 
the Conference. M. Daniëls, of the Nothernds’ Ministry of Foreign Affairs, 
was appointed Assistant Secretary-GCenera. The Conference at-once de- 
cided that, in accordance with the dreft Rwes of Procedure, there should be 
thřee. ee general committees, one for eac of the questions on the agenda, i.e.: 
the First Committee ‘to consider Nëtionaity; the Second Committee to 
consider Territorial Waters;.and, the Third Committee the subject of the- 

- Responsibility of States. 

The three committees selected as their Chairmen, M. Politis of Greece, 
Chairman of the Committee on Netionaity; M. Géppert of Germany, 
Chairman of the Committee on Territoria Waters; and, M. Basdevant of: - 
France, Chairman of the Committee >n th- Responsibility of States. 

‘Those selected as Vice-Presidents of tLe Conference were Mr. David 

Hunter Miller, Chairman of the Delegation «f the United States; M. Eduardo 
Suarez, Head'of the Legal Department at tLe Ministry for Foreign Affairs of 
Mexico and Chairman of the Mexican Delegation; and His Excellency Haru- 
_kazu Nagaoka of Japan, Ambassador +o Genmany. 

The Conference was administered by a Bareau composed of the President 
and the three Vice-Presidents of the Confesence, the Chairmen of the three `` 
principal committees, the Secretary-Senemal, and the Deputy Secretary- 
General. 

The day-to-day staff work .of the Conference was performed most effi- 

' ciently and most admirably by members of the Secretariat of the League of _ 
Nations, some eighty or ninety of whom hed been transferred from Geneva 
` for the purpose; in general, there were three committee meetings a day, two 
of them going on at the same time; brt, nore the less, the minutes of all the 
meetings of each day in English and Frenzh, the two official languages of 
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the Conferenc2, were always available the next morning. Copies of amend- 
ments proposed during discussion were, in case of need, circulated within 


half an hour. These instances illustrate the extraordinarily high standard . 


of the services rendered. 

The Rules cf Procedure adopted by the Conference were based on Draft 
Rules which kad been framed in advance by the. Preparatory Committee;! 
Articles I to XTX inclusive, and Article XXII, were accepted, mostly with- 
out change, or the first day of the Conference; but one of the few modifica- 
tions made in them is to be mentioned. 

- The United States Delegation proposed that Rule X be changed so that 
the choice between public or private meetings should be left to each Com- 
mittee to.decide for itself. That proposal was adopted by a majority of the 
Conference; tLirty-three delegations voted in favor of it. In practice, at no 
time did any 2ommittee desire a public meeting. On the evening of April 
Ist, the Committee on Nationality invited certain ladies to speak; but in 
form, at least, that meeting was not public. 

“ The remaining articles of the Draft Rules of Procedure related to voting 
and to the me-hod of determining majority and unanimous votes, and dealt 


_with the nature of the Acts of the Conference; those questions were reserved 


and were not disposed of until well on in the Conference. 


So far as the form of the Acts of the Conference was concerned, the senti- _ 


ment was stroagly in favor of conventions and against the idea of declara- 
tions. It was felt, and the writer believes rightly, that in no one of the three 
subjects considered could it be possible to arrive at a sufficient statement 


‘agreed upon ‘as the expression of existing international law.” The senti- 


ment was written into one of the “general” provisions of the four conven- 
tional Acts adepted by the Conference (e.g., Paragraph 2 of Article 18 of the 
Nationality Convention). 

The opening and organization meetings of the Conference occupied only 
three days, March 18th to 15th. The question of a “general discussion” of 
the three subjects in plenary session was suggested in conversation, but was 
not formally p-oposed. Most of the delegations felt that it would be profit- 
less and one vise diplomat remarked that he was not only opposed to a 
general discussion but was also opposed to any discussion as to whether or 


not there shoul be a general discussion. As each delegation was entitled to 


be represented on each of the three principal committees, there was ampie 
opportunity fo~ full debate at their meetings. 

Accordingly on Monday, March 17th, the sessions of the three committees 
began. The Committees on Nationality and Territorial Waters met, 
generally, at ton o’clock in the morning, and the Committee on the Re- 
sponsibility of States met usually at three o’clock in the afternoon of each 
day, in the Pa_ace of Peace. 


1 Printed in Supplement to this Journnan, Vol. 24, pp. 74-79. 
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In the July number of this JOURNAL hər; vere no less than six learned ar- 
ticles treating of the work and resulte cf -Fe Conference; accordingly, ref- 
erénce will here’ be made only to some cf zhs questions discussed in the Com- 
mittees on Nationality and Territorial Wasrrs, having particularly in mind 
the attitude of the United States Delezeti+t. 


NATIONALITY 


From the outset the Committee wes ccfronted with problems of broit 
difficulty. The different systems of natorelity prevailing 1 in various coun- 
tries of the world have. economic, soda! std historic, as well as juridical, ` 
foundations. The question of the nationzity of married women. involves 
-at least equally deep-seated differences Œ a fundamental nature, resting 
upon sentiments regarding the national lié the family and the individual, 
which are inherently irreconcilable. =#trtn2rmore, the question of nation- 
_ ality is one of those which internatioral lev regards, in very large part, as ` 
within the competence of the state. on i 

Despite the difficulties, four agreernenss, tne only conventional Acts of the 
Conference, followed the work of the Commi.tee on Nationality. Thereport 
of the Committee written by Dr. Guerrero: zives an excellent and scholarly. 
account of the questions presented to ih Ce mmittee and the resulting deci- 
sions.. 

The most elaborate of the four documers . is the Nationality Convention, ` 
the full title of which is “Convention om Ccttain Questions Relating to the 
Conflict of Nationality Laws.” 3 a 

One policy of the United States whch nast always be considered in con- 
nection with any proposed nationality con ntion is its policy in favor of the, , 
right of expatriation. That policy was cedired by a Statute of 1868 in most 
emphatic and sweeping terms. In th2 ep-rion of the writer, no subsequent 
legislation has weakened that declaretion in the slightest; and that policy 
was alluded to by the Secretary of State -n 1s memorandum of December 12, 
1929, above quoted. 

Examination of the opening articles of the Nationality Convention will 
show that their acceptance by the Un-ted Sates would amount to an aban- 
donment of its policy in favor of the rizhs of expatriation. The reference 
. here is to Articles 1 to 4 and to Article 7. Taken together the provisions of i 
those articles are clearly inconsistent wèh end contrary to the policy of the 
United States as set forth in the Statue >` 1868 which, in part, is quoted 
below. 

That policy of the United States anc ERAPR attitude of the United 
States in respect of a nationality convertis 1 were laid before the Committee 
on Nationality early in its meetings; anc as She seventh meeting of the Com- ` 
‘mittee on March 24th, the Chairman of tu United States Delegation made 


2 Printed in Supplement to this JOURNAL, Vcl. 25, p. 215. 3 Ibid., Vol. 24, p. 192. - 
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the fowm statement, which met with the approval of the Department of 
' State: 


. Or behalf of the eana of the United States of America, I 
desire to make the following statement and venues that it be entered in 
extenso in the minutes of the meeting. 

For a-century past it has been the policy of ag country that the right 
-of expatristion is an inherent and natural right of all persons. True it 
is that allegiance is a duty, but it is not a chain that holds one in bondage 
- and that ne carries with him to a new life in a new land. It is a duty 
and an ok ligation of a freeman that he casts off when he voluntarily 
‘assumes a_legiance to the country of his new home and there takes over 
the duties and the rights of a national. When he takes over the new 
tie, the oli one is loosed and gone.. This principle is not a little thing. 
It is not = question of language, or of formulas, or of phrases. It is a 

? principle af the rights of man and of the liberty of the human race. We 
stand on .t and we shall continue to do so. Under our laws of na- 
turalizaticn the individual who receives the honor and the dignity of 
citizenship in the United States of America is obliged by the most solemn 
oath not cnly to support the Constitution of the United States, but also 
by a like solemn oath to renounce, and forever, all allegiance that he 
owes to aay foreign state, prince or sovereign. The statute in the mat- 
ter, whick dates from 1795, reads: i 


“Thet he doth absolutely and entirely renounce and abjure all 
‘allegiarce and fidelity to every foreign prince, potentate, State or 
“sovereignty whatever, and particularly, by name, the prince, poten- 
tate, State, or sovereignty, whereof he was before a citizen or subject.” 


We regard that oath and its result, taken as it is after the conditions of 
residence and other qualifications which are prescribed in our laws, as a 
finality and we shall always so regard it. ; 
\It was mot a new thing, but rather a recognition and a noble statement 
of the polcy of the United States that our Congress, the supreme legisla- 
tive power of my country, passed in 1868 a Joint Resolution which for 
two generations has been and continues to be the law of the United 
States of America. I wish to read it. 


“ Wræreas the right of expatriation is a natural and inherent right 
of all people, indispensable to the enjoyment of the rights of life, 
liberty, and the pursuit of happiness; and whereas in the recognition 
of this principle this Government has freely received emigrants from 
all nat:ons, and invested them with the rights of citizenship; and 
whereas it is claimed that such American citizens, with their descend- 
ants, ae subjects of foreign States, owing allegiance to the Govern- 
ments shereof; and whereas it is necessary to the maintenance of 
public >eace that this claim of foreign allegiance should be promptly 
and finally disavowed: Therefore any declaration, instruction, opin- 
ion, orcer, or decision of any officer of the United States which denies, 
restricts, impairs, or questions the right of expatriation, is declared 
inconsistent with the fundamental principles of the Republic. 

“All naturalized citizens of the United States, while in foreign 
countrBs, are entitled to and shall receive from this Government the 
same p-otection of persons and property which is accorded to native- 
born ciizens.’ 
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My-Government stands on that dec ation of policy. My Govern- 
ment equally and fully recognizes zhe rzat of American citizens, if they i 
so desire, to deprive themselves o? An=ican nationality by taking an 
oath of allegiance in another country “or the Citizenship Act of the , 
United States reads: 


“That any American citizen shal. =e deemed to have expatriated 
himself when he has been naturadizec in any foreign State in conform- 
ity with its laws, or when he hes tasen an oath of allegiance to any. 
foreign State.” 


It would be farthest from my tha zht here in this international 
gathering to say anything which mighi m any sense be construed as an 
attempt to dictate to others. Iam spe= xing for my country and for my 
country alone. Our path is clear and =ted and certain and it is not to 
be altered. 

Accordingly, I declare in the name of my Government and in the most 
formal manner that the Delegates o` she United States of America 
cannot and will not sign any con~ent>2 in which there is any clause . 
whatever which could be constru2d te qualify or limit this declared © 
policy of the United States of mexi a, regarding the right of ex- 
patriation.” 


-ai 


The declared attitude of the United State zemained unaltered; as is well 
known, the Nationality Convention was naz signed on behalf of the United 
States, whose Delegation voted against it in æ Plenary Session of April 10th. 

However, one result of the discussions in tbe Committee on Nationality of 
Basis No. 6, concerning the loss of one nati «ality resulting from the volun- - 
tary acquisition of another, was the ad>pti«- of Recommendation V; when 
that Recommendation was adopted at the =lenary Session of April 10th, 
it was first, voted on by paragraphs; the Ur-æd States Delegation voted in 
favor of paragraph one, against paragraph wo, against the Recommenda- 
tion as a whole and made the following sta-ement: 


The Government of the United Stat= is heartily in accord with the 
first paragraph of the proposed recommendation, and if that paragraph 
stood alone would gladly support ic. 

However, the principle embodied as <esirable in the first paragraph - 
of the proposed recommendation is at lest to a large extent nullified by 
the second paragraph. The principle x the first paragraph is the im- 

: mediate loss of nationality in one state _pon naturalisation in another. 
The principle of the second paragraph = that the loss of nationality in 
the first state is subject to conditions r---1ired by the law of that state. 

Accordingly, and solely because cf th:-z3cond paragraph of the recom- 
mendation, the United States is ob_igec lo oppose the recommendation. 


Article 6 relates to renunciation of netion==ty by a person of two nation- 
alities acquired at birth. The article dees tie more than state that such a . 
person may renounce the nationality of one = the two states in accordance 
with the law of that state. The United Stat= proposal regarding the renun- 
ciation of nationality was very much broad :2 
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Article 12 was favored by the Delegation of the Unised States. It states 
the very generally accepted exception to the rule of the å jus soli in respect of 
children of persons enjoying diplomatic immunities; and it also provides that 
children of Corsuls'de carrière or of others charged: with official missions shall 
be permitted te be divested of the nationality of birth in favor of the nation- 
ality of their parents. 

Article 13 deals with the naturalization of children as a result of the natu- 
ralization of their parents. As written, the article leaves the question wholly 
_ to the law of the naturalizing state. 

When the ar:icle as written came before the Committee: the United States 
proposed an araendment to the effect that the minors to be naturalized must 
be “resident im the naturalizing state.” The amendment was lost in the 
Committee by the close vote of 16 to 15. 

It is-the vier of the writer that any recognition of the power of a state to | 
confer nationality by naturalization of non-residents is highly unwise. .The 
theory of jurisdiction involved in such a proposal, ever: when limitec to the 
case of minor children, is unsound. That the state may by naturalization _ 
impose the duty of allegiance and assume the reciprocal duty of protection in 
respect of persons who have never been and who perhaps may never come 
within its terrisory is a doctrine with dangerous possibilities. 


‘Nationality of Married Women 


Dr. Guerrerc: says in the report of the First Commitzee: “A very full dis- 
cussion took p_ace on the question of the nationality of married women.” 
It might be added that the discussion was not confined to the Conference or 
to The Hague. 

A proposal fcr general and complete equality of sex ir matters of netional- 
ity in the language suggested by the National Woman's Party was put for- _ 
ward by the Ddegation of Chile. Such a proposal had cf course no chance of 
adoption and vas not pressed to a vote. - Probably ninety per cent of the 
Delegations at The Hague would have voted against it. Even the legislation 
of the United States, which in this regard has gone very far toward sex 
equality, has rot gone the whole length, in respect of the matdonetity. of 
married womet. 

The complets application of the principle would present problems of real 
importance in respect of the nationality of children. For the United States 
extensive revicon of the laws regarding the nationality of children born 
abroad and the naturalization of minors in our country would be required. 

To some ext-nt, however, the Conference recognized the strength of the 
movement in favor of sex equality in matters of nationality by adopting 
Recommendation VI, which combined two proposals submitted, one by the 
Delegation of Belgium (clause 2) and the other by the Delegation o of the 
United States. 
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The Hopoi of the United. States was = put corward i in the idllowing speech’ ee 
by Mrs. Ruth B. Shipley: a ote 7 


On behalf of:the. United States of America, I desire to explain, the 
a Jiesolation now before the Commission. It embraces the idea of the  - 
proposal of the honorable delegate from Chile; but it also contains an‘ . 
addition of importance, and accordingly I trust that my friends from. 
Chile will gladly accept and approve thi: proposal of the United States: 
. Teven venture’to hope that it will be adapted with the unanimous con- i 
sent of: ‘this Commission. pi 
Before commenting on the proposal o my “Government, T will. again? : 
: _ read the English text: ~ ! 


The Conference recommends to the study of the Gaveuiiants the ^ 
principle that in their law and practi: 2 relating to nationality there 
shall be no distinction based jon sex, with particular consideration of: 
_ the interests of children involved in the application of the principle.” 


‘It is well known to all here present thas my country has gone very far. 
<- in its legislation toward the removal of discrimination based on sex, in 
matters of nationality. I need not review that legislation in detail but 
„I may say that the changes in our laws during recent years have pro- ., 
“ “weeded along lines which are quite comp.tible with the idea of the pro-/ 
gressive removal of such discrimination. And so the. Government. of, , 
the United States most naturally suppo-ts with cordial sympathy the ‘/ 
‘thought that the question of the removal nf discrimination based on sex . 
‘in nationality laws, should be attentively considered by all the Govern- > ' 
‘ments of the world as it will be considerec by my Government; and that 
is a part of the proposal of the’United Sates. 
' However, every one who has made any study of questions of national, 
ity knows very well the complexity of the whole subject. Surely no one. ? 


“ 


“ =. ‘gould know it better than the members of this Commission who have 


followed so attentively the interesting discussions of- our meetings. | 
“Any change or proposed change in the aw relating to nationality re- _ 
quires study of all the considerations whith it implies, some of which at, 
first glance may even be obscure. But m connection’ with any change - 
' of legislation, whether by internal law © by international agreement, 
. which relates'to the status of married women there is directly and in- * 
timiately involved another question, nam-ly, the nationality of children. 
. The interests of children are most closely bourid up with any’ and every `‘ ` 
application, ‘and all the more with an} complete application, of the 
principle of the absence of distinction be=ed on sex. ot 
‘In anything and everything which in®olves the interests of children . 
/ my Government, and I'think I may sey every Government, is very_‘ 
_ deeply concerned, It is the view of m~ Government that while this + - 
question of the interests of children has :2ceived some attention; it has ` 
not. yet been given that detailed and pro`òund study which it deserves... ` 
' The two problems, one the problem >f the nationality of married ` 
women, and the other the problem of eaildren, are not in truth two 
_ problems; they are one. We could not =parate them if we would and, . 
_so far as my Government is concerned, Fe would not if we could. `’ 
` And so I put before you, as part of the -esolution of the United States, . 
-the rights and interests of children. Tzey-have not been separately 
. represented. here by any one especially brought forward ,to plead for. ° 
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them. But I say to you that we all represent them—some as fathers 
and some, like myself, as mothers; but all of us with the same sentiment, 
which I > ʻave no doubt the unanimous vote of this assembly will show. 


Chapter ITI of the Convention, on the Nationality of Married Women, 
contains the ‘ollowing four Pag articles, the language of which hardly re- 


quires elucidetion: 
ARTICLE 8 


If the national law of the wife causes her to lose her nationality on mar- 
riage wita a foreigner, this consequence shall be conditional on her ac- 
quiring tae nationality of the husband. ; 


ARTICLE 9 


If the mational law of the wife causes her to lose her nationality upon a 
change ir the nationality of her husband occurring during marriage, this 
consequence shall be conditional on her acquiring her husband’s new 
nationalixy. 


ARTICLE 10 


Naturelization of the husband during marriage shall not involve a 
change ir the nationality of the wife except with her consent. 


ARTICLE 11 


The wie who, under the law of her country, lost her nationality on 
marriage shall not recover it after the dissolution of the marriage ex- 
cept on her own application and in accordance with the law of that coun- 
try. If se does recover it, she shall lose the nationality which she ac- 
quired bj} reason of the marriage. 


j 


In the Committee, the Delegation of the United States voted against 
Article 8, becsuse of a possible conflict between it and one of the provisions 
of the Cable Act, and also against Article 9. However, after proposing 
amendments to Articles 10 and 11, to make their language more general and 
not limited te one spouse, amendments which were rejected, the United 
States Delega-ion voted in favor of those two articles; as drafted, they are in 
accord with United States legislation and policy and, so far as they go, con- 
tain nothing ir consistent with the principle of equality of the sexes in matters 
of nationality. 

General and Final Provisions 


These clauses, Articles 18 to 31 of the Nationality Convention, deal with 
reservations, cisputes under the Convention, signature, ratification, acces- 
sions, entry irto force, revision, denunciation and territorial applicability 
of the Convention and some other matters, and contain a saving-clause in 
favor of existing agreements. Much labor and learning were devoted to 
their drafting, which is generally excellent. 

One point as to these clauses should be mentioned. In the Committee, a 
provision permitting future agreements between or among parties to the 
‘Convention, whether consistent with its provisions or not, was voted down, 
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apparently for conflicting reasons. Some legations thought that such -a 
provision was superfluous and that such zutare agreements might be made; - 
other delegations thought that such a provision was inadvisable and that 
such future agreements should not be made. The view of the writer is that 
states should be permitted inter se to emter into such agreements as they 
choose in the matter of nationality and that a clause in that sense was de= 
sirable, particularly in view of the first parazraph of Article 18 of the Con- 
vention. 

Regarding the nationality convention as . whole, two formal statements 
were made on behalf of the United States The first was that made on 
March 24th and has been quoted above. Tae second was made at the Plen- 
ary Session of the Conference on the evening of April 10th, when the Conven- 
tion came up for final action and was adortec by a vote of forty states to one, ` 
the Delegation of the United States caszing the only vote against it. At 
that meeting the Chairman of the Delegutic read the following: 


On behalf of my Government, I beg to make to the Conference the 
following statement concerning the ‘Gereral Nationality Convention: 

The Government of the United States appreciates in the fullest degree 
the value and helpfulness of the dise-ssi~ns that have taken place at this 
Conference on the subject of nationality. It would be difficult to over- 
state either their present importance or their importance in the future. 
The General Convention which is ncw nefore the Conference for action 
contains certain clauses to which my G=vernment has no objection and 
to the principles of which it could well ssent. However, this Conven- ' 
tion also contains a number of featare. which the Government of the 

. United States cannot accept. 

Any acceptance by the United States of the Convention as a whole 

would involve such extensive reservations to the agreement that the 

` present view of my Government is thet it would be better to await a 
further and more progressive agreement which the discussions of the ' 
present Conference will doubtless fazili-ate. 

Accordingly, the Delegation of the Lnited States of Anaka at this 
Conference will not sign the Generel T ationality Convention. So far 
as a possible later signature on the part of my Government is concerned, 

- the Delegation of the United Stat2s 1as recommended against such 
signature; but that question of later signature will be one for the Gov- 
“ernment of the United States to dedde. 


` Tt may be said here that no “last-minute” instructions were received by 
the United States Delegation regarding its v vte against the Nationality Con-. 
vention. The writer stated the facts at Imgth before the Committee on 
Foreign Affairs of the House of Representetives on May 6 last at a public 
hearing and there is no reason why they shculd not be summarized here. 
The United States Delegation, in telegrarcs dated Saturday, April 5th and 
Sunday,.April 6th, recommended to the Department of State that the vote 
of the delegation be cast against the Nat:on=lity Convention and suggested 
a statement on behalf of the United States _n substantially the form above 
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-quoted. The instructions of the Department of State approving the recom- ' 
mendation of the Delegation and the form of the statement suggesied were 
dated Monday, April 7th. It was on those.instructions of that-date that the 

Delegation acted on the evening of Thursday, April 10th. 


. Military Service 


The Committee on Nationality examined the question of the mil: ‘aig ob- 
ligations of persons of dual nationality, a subject of very great interest to the 
United States. 

The clauses which were drafted by the Committee on this question of 
military service are contained in a ‘‘Protocol Relating to Military Obliga- 
tions in Certain Cases of Dual Nationality.”‘ The provisions of its three 
substantive articles are of real importance. i 
` The United States Delegation voted in favor of this Protocol at the Ple- 
nary Session on April 10 and made the following statement: 


The provisions of this Protocol which relate to exemption from mili- 
tary service are, in the opinion of the Government of the United States, 
highly desirable. There are, however, certain other clauses of the 
Protocol which the Delegation of the United States’ considers should re- 
ceive further examination by our Government. Accordingly, the Dele- 
gation of the United States at this Conference will vote in favor of this 

- Protocol; but in view of possible reservations on certain points, reserves 

` the question of signature. However, the Protocol and all questions re- 

- lated thereto will receive the most thoughtful and sympathatic con- 
sideration of our Government. 


' The question of the signature of this Protocol by the United States is now 
under consideration. It has been suggested that it might be desirable that 
such signature, if decided upon, should be accompanied by a statement re- 
garding the right of renunciation of nationality upon naturalization. 


? 


The Results 


For any evaluation of the results of the Conference in the mattar of na- 
tionality, one must look, first of all, at the documents, including; it may be ~ 
said, the various Recommendations, some of which have been mentioned. 
There must also be taken into account the difficulties of the subject ‘and, 
finally,.and perhaps most important of all, one must seek to judge the, trend 
of international thought and progress toward agreement. On the whole I 
think that the judgment to be rendered regarding the trend of international 
progress in' the question of nationality must be a favorable one, and this 
despite the fact that the Nationality Convention was not acceptable to the 
Government of the United States. 

No one perhaps‘supposed that the divergences of national laws, national - 
sentiments and national policy in this matter could be reconciled at one 


‘Printed in Supplement to-this Journau, Vol. 24, p. 201. - 
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conference. The time required for such a2 achievement is of necessity a 


comparatively long one. While the United States, as was stated on its be- : 


half at the Plenary Session of the Confereac-of April 10th, decided that “it 
would be better to await a further and more progressive agreement,” it was“ 
added that such agreement “the discussions of the present Conference will 
doubtless facilitate’’; and it can justly be sai 1 that the results of the Hague 
Conference tended toward that end and wE- ne the cause of liberty and 
progress in matters of nationality. a 


1 
TERRITORIAL WATERS 


¢ 


` The Committee on Territorial Waters chose as its Chairman M. Géppert .- . 


of Germany, as Vice-Chairman, M. Antcenis Goicoechea of Spain, and Dr. 
J. P. A,. Francois of the Netherlands, as its Capporteur. 

The Committee appointed two Sub-Committees as well as a Drafting 
Committee. 

The Second Sub-Committee also set uD a special Committee of Experts 
to consider technical questions; that Comm-tee was presided over by Vice- 
Admiral Surie of the Netherlands. 

The United States was represented œ ~he Committee on- Territorial, 
Waters by the Chairman of its Delegaticn, vith Mr. Jesse 8. Reeves, Mr. 
Manley O. Hudson, Commander A. A. Corvin, Ú. S. N., and Mr. = w. 
Boggs as Advisers. 


It may be said at the outset that during he Jeliberations of the Comitis re 
it was agreed to adopt the expression “‘terrtcral sea” as being more accurate _ 


than “territorial waters” and, accordingly, itat expression will here be used | 
throughout. Á 

The proceedings of the Committee, the cusrtions presented and the resite 
of its deliberations could not be better desor:ted than they are in the report 


drawn up by Professor Francois, a document vhich-is worthy of his learning | 


and ability, and which will hereafter of nezes-ity be consulted by all writers 
on the question of the territorial sea. Only eertain of the points before the 
Committee can be treated here, with some r2 erence to the views of various 
delegations thereon, particularly the Delezat.on of the United States.. 

No definitive conventional texts for signature were drawn up by the Com- 
mittee. There were two reasons for this resuE or failure of result. One was 
the fact that it was found impossible to recor Gle the different views as to the 
breadth of the territorial sea, a point that -w-l be adverted to hereafter, and 
, the other was that even if such reconciliat.on had been possible, the subject 
of the territorial sea is too extensive and toc anportant to be disposed of at 
an international conference in sessions limite to about three weeks. __, 

At the opening meeting of the Committee, tae first six Bases drafted by the 
Preparatory Committee were submitted by -he Chairman for general dis- 
cussion and the views of the representative Ci the United States were then 
expressed as follows: f 


! 
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There are various questions involved. The first that I shall mention 
I would rut in the form of a question: What is it that we are attempting 
to accomplish at this Conference in respect of territorial waters? There 
are two possibilities. One is to state certain generally recognized prin- 
ciples and leave the whole subject about where it is now. We might 


‘merely draw up some of the generally recognized principles relating to 


territoria. waters, the jurisdiction of the coastal State, the right of in- 
nocent pessage, the matter of bays, and so on, (all of which have been 
considered in the text books and in the decisions and in the diplomatic 
correspondence), and then leave the matter to further writings and fur- 
ther decisions and further diplomatic correspondence. The other pos- 
sibility in effect is to consider these general principles which are pretty 
well agrezd upon, and in their light to devise formulae which would 
make previse and definite, or as precise and definite as possible, the 
marginal sea in the objective sense the world over, or over a large part of 
the world. It seems to me that we are rather here for the latter pur- 
pose; in osher words, that we are here to see if it is not possible to fix by 
means of the clauses that are approved, formulae which would indicate 
a line between the territorial waters of the coastal States on the one 
hand, anc the High Seas or the contiguous seas adjacent. I quite admit 
that any such course presents various technical difficulties. I would go 
farther acd admit that it may not be possible here and now to solve all 


' those diffizulties. It may be that.we can only make a beginning of their 


solution and that we shall have to reserve some of them for the future, 
but I thinx it should be remembered that the process that we commence 
here in this first Codification Conference which the civilized world has 
ever seen—the first general conference—is of necessity a long process 
and a slov process. It is of the utmost importance that the beginnings 
of any such attempt should be sound, and it is of a great deal more im- 
portance ~hat those beginnings should be sound than that they should 


_ be extensive. We should, I think, adopt as our basis that it is better to 


do a part well than to do more doubtfully. Quality, I submit, is more 
important here thar quantity. 

. . . New in these bases there are only two mzetters to which I shall 
allude. The first of these is the breadth of the coastal sea. In this re- 
spect the >osition of the Government of the United States is definitely 
fixed. I cannot state it better than by a paraphrase of an extract from 
some of tke recent treaties of the United States in which it is said that it 
is the firm opinion of the United States of America to uphold the princi- 
ple that tLree marine miles extending from the coast line outwards and 
measured “rom low water mark constitute the proper limits of territorial 


‘waters. That clause states definitely the position of my Government. 


My final observation relates to basis No. 5, about which there will be 
later an opportunity to discuss it in some detail. At this time I wish 
only to pcint out that the necessity for enforcement of the law of the. 
coastal State is obvious, and that the situation of various countries in 


‘respect of the enforcement of the laws—the situation of the United 


States in particular—has led us to conclude certain treaties which are 
well knowa to you all and which have given us some opportunity to sup- 
press, or a; least to limit, the evil activities of would-be criminals whose 
position cen have no merit in any sense orinany view. Itis the opinion 
of the Government of the United States that this ancient and well- 
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established policy might be recognized i: a general rule, and I have no 
doubt that the representatives of some ci the countries here at least will 
take the same view... . f 


The scheme of the bases drafted by the Pr-paratory Committee in respect 
of the breadth of the territorial sea was tha fixng of the three-mile limit, with 
certain exceptions of a greater breadth to be specified in favor of particular _ 
States, and with in any case a contiguous sone in which the coastal state’, 
might exercise certain measures of contrel, but not at a distance exceeding 
twelve miles from the coast. 

Discussions of the Committee disclosed differences of view as to each 
feature of the proposals. Various states insisted that there was no rule of 
lew for the three-mile limit and wished £ wHer zone for their coasts; other ' 
` states insisted that the three-mile breadta is a rule of international law and 
were not prepared to admit any exceptions tereto. The proposal of a con- 
tiguous or adjacent zone caused equal diversence of opinion. Some states 
opposed it entirely, believing that the exezci= of rights outside the territorial 
séa by the coastal state should be left so eonventions between particular 
countries. This was the view of Great Br-ain. Some states that might 
have been willing to accept the principle of the contiguous zone for the pur- 
pose of customs control, for example, opposed the views of others that de- 
sired the rights of control to include measure: of security. Laws relating to 
fishing and the protection of fry in the adjacent zone were deemed of great 
importance by certain countries. 

The United States Delegation favored the three-mile limit, proposed that 
the coastal state should have certain rights -£ customs and other control in 
the waters adjacent to the territorial sec, kut did not favor a defined con- 
tiguous zone. Various breadths for the ter“itorial sea were proposed, four 
miles by Norway and Sweden, six miles ky a number of countries; the Greek 
Delegation was even prepared to accept iwc miles, if all states.would agree. 

‘But the questions of the breadth of ths teritorial sea and of the rights of 
the coastal state in adjacent waters are mot iwo separate questions but one. 
It is impossible to divide them and it was im-ossible to reconcile the conflict- 
ing proposals, Even a summary of the diff-rent views must be incomplete; 
based as they were upon considerations of ~eedom of navigation, ‘security, 
protection of neutrality in time of war, fis»eries, customs control, historic 
rights, the nature of the Continental shelf, =o name some of the grounds of 
argument, they served to emphasize the Jiff-ring economic and geographical 
situations of coastal populations the world sver. 

No. agreement was reached and no formal! vote was had; but each delega- 
tion stated, in somewhat summary fashion its views; and these are to be 
found in an extract from the provisional mimites of the thirteenth meeting of 
the Committee held on April 3rd, whick is Annex ITI of the Report of the 
Committee. - j ` 

In the meantime, the First Sub-Commitzze had dis¢ussed the Bases as- 


x 
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signed to it ard had prepared a‘draft in thirteen articles on the Legal Status 
of the Territorial Sea. Those articles appear in Annex I of the Report of the 
Committee; tiey are accompanied by illuminating comments by Professor 
François which render here unnecessary any elaborate discussion of their 
texts. 

There was nuch debate regarding Basis No. 1 of the Preparatory Com- 


‘mittee and its fundamental statement to the effect that a coastal state pos- 


sesses sovereignty over the territorial sea. While a number of states were in 
favor of retairing the word “sovereignty,” other expressions, such as “rights 
of jurisdiction,” “rights of sovereignty,” “exclusive competence” and ‘“‘do- 
mestic jurisdiztion” were suggested. 

The wording of Article 1 of the clauses adopted by the First Sub-Commit- 
tee follows very closely the suggestion of the United States Delegation. 

The Delegaiion of the United States submitted the following text in sub- 
stitution for Fasis No. 2: . 


i 


The tenitory of the coastal state includes the air above the territorial 
waters, the bed of the sea covered by those waters and the subsoil. 


The wording of the first paragraph of Article 2 as adopted by the First 
Sub-Committze i is very similar: 


The tecritory of a coastal state includes also the air space above the 
. territoria. sea, as well as the bed of the sea, and the subsoil. 


The United States proposal was finally accepted in principle by a vote of 
twenty-four te seven. 

-A number ef delegations thought that the matter of sovereignty of the 
coastal state cver the air above the territorial sea was regulated by the Air 
Navigation Convention of 1919; certain delegations felt that the matter of ` 


, sovereignty over the air was not a matter to be dealt with in a Convention on 


Territorial Wzters; and still others would have omitted the Basis entirely. 
Articles 3 tc 13 of the First Sub-Committee (Bases 19 to 26 of the Prepara- 
tory Committze) deal with the right of passage; and it is to be observed that 


` the general definition of passage in Article 3 is extensive, as it includes, pas- 


sage across thə territorial sea to or from port. 

Articles 4 tc 11 treat of vessels other than warships. The general rules in 
favor of freedom of navigation are in Articles 4 and 7; and the rights of 
coastal states:are safeguarded and the duties of vessels exercising the right of 
passage are stated in Articles 5 and 6. 

The language adopted in these articles followed the proposals of various 
delegations, including notably that of Great Britain. 

-: With the lar guage of the clauses adopted by the First Sub-Committee may 
alko be compazed the following Suggeaiion of the United States Delegation as 
an amendmen; to Basis No. 19: ; . 
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Subject to ie PS of the coastal =ate to the use of the territorial 
waters or the subsoil for its national y urposes, a coastal state is bound 
to allow foreign ships, other than war-Lips, a right of innocent passage - 
through its territorial waters; any pokes or navigation regulations with - 
which such ships may be required to ocmply must be applied in such-a 
manner as to respect the right of passe ge and without discrimination. 


Article 8 deals with cases of arrest for crane and Article 9 with civil juris- 
diction and the arrest of a ship. Their lim-tations, however, do not apply to ` 
passage in the extensive sense of Article 3; ~ ssels which have left port or are 
lying in the territorial sea are excluded f-cm their provisions. . However, 
pursuant to Article 10, government-ownec ~essels, when opaan for com- 
mercial purposes, are within their scope. 

The clauses drafted are, in general, in ac ard with iienaa usage and 
the applicability of the clauses to government-owned merchant ships is de- l 
sirable in the interest of freedom of navigat on. 

Article 11 treats of the very interesting question of pursuit and, as Dr. 

'Françcis says in his report, “states the prîmiples with some precision.” 
_.  Artieles 12 and 13 relate to the passage œ warships and are in accord nou 
` the view expressed by the United States [eegation that 


The right of innocent passage is on= in favor of commerce primarily 
and, so far as warships are concerned, the question is one of usage and , 
comity of nations wholly. 


While the thirteen articles of the First S-b-Committee were only provi- 
sionally approved by the Committee on T2-ritorial Waters, they are to be 
communicated by the Council of the Leagze of Nations to all the govern- 
` ments “with a view to their possible incorpc ration in a general convention on 
the territorial sea.’ 

No detailed consideration i is here possible-cf the very valuable work of the 
Second Sub- Committee, which dealt with ases 6 to 18. Its report is An- 
` nex II to the Report of the Committee, ¿rd treats of the base line, bays, 
‘ports, roadsteads, islands, groups of islarcs, straits, passage of warships. 
througa straits and delimitation of the terra srial sea at the mouth of a river. 
Its provisions, while not passed on by the fnll Committee, and also the ob- 
servations of the Rapporteur, are all well worthy of study and indeed consti- 
tute the first official international contribution to many of the subjects cov- . 
ered. Particular attention is to be called ta the proposals of Traite and the 

United States regarding bays. 

Mention is to be made, however, of other ruggestions of the United States 
Delegation. Criticizing Basis No: 8 of the Preparatory Committee regard- 
` ing “historic bays” and pointing out that a= words “historic” and “bays” 
were both inaecurate and led to confusioa of thought, the Following was 
proposed: 
ë See Supplement to this Journat, Jury. 1930 (Vol. 24), p. 247, 
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aan, ; Waters, whether called bays, sounds, straits or by some other name, 
=>. which hava been, under the jurisdiction ‘of the coastal state as part of its . 
interior waters, are deemed to continue a part thereof: 
_. .Charts sidicating the line-drawn in such cases shall be communicated 
b -vto the other parties heréto. . >”; E 


x 3 
2 


x The principle of the proposal was, as the Delegate of Norway, Dr. Raestad, 
remarked, to “support the conception of the status quo. L 

: When it was suggested that a commision might be set up to draw upa mi 
: of waters called “historic” the answer on behalf of the United States was: 


If it is s commission with power of decision, then I can say that we 
could never agree to it. Any question as to these matters, in my opin- 
ion, is a qaestion which could only arise between governments in their 
own discussion, that ‘and nothing more until that discussion has been - 
> had; it is not for settlement in this Convention. We- agreed that all.’ 
these queszions of detail, of particular spots and places cannot be-settled , 
by this Cenvention or by any committee ‘of this Conference, and the 
. matter so far as thére may be a difference of view must be thaz-of the 
ı `- governments for their own exchange of opinions on the subject, and not | 
; to be‘settled by any tribunal which the Convention here written would . 
= set ng , : \ Ln gate 


- One kodir the minutes of the Committee on Territorial Waters of the 
Hague Conference will see that very, often the needs of coastal ‘stated were ue 
urged, on the oae hand, and the interests of the freedom of navigation, on the | 

` other. ` The pclitical importance of conflicting views in this regard need not 
be minimized; vut their difference will be less apparent to the legal philoso- 
pher; for, after all, freedom of navigation is a vital interest of every coastal , 
` state and respect for the requirements of the coastal state is equally essential 
` for the preservation of the freedom of navigation. 
: , When it seemed apparent that it was no longer. possible to reach agreement. 
on the terms cf a convention, the Chairman of the American Delegation 
- sought to sum ap the position at the MNS of the Committee on Monday, 
Apa! 7th, in tke following words: 


In feud to the diversity of local situations, we have had put before 

`; us,a really extraordinary amount of useful information, and I think I 

“may speak for other members of the Committee as well as myself when , 
‘I say that some of us have learned much from these discussions: “ Not’: | 

-to mentior them all, we have been told something of the unique coast of- 
‘Norway; we have had visualizéd for us the unusual. situation of the $ 

capital city of Sweden; we have thought of the Baltic, the North Sea, the 

_ Sound and the Belts; we have considered the waters ‘of the Adriatic, the 

Coasts of North Africa, the lands along the Red Sea, the Continental ' 

shelf adjacent-to Portugal, the, waters of Iceland, the blocked: strait to: 

the south of India and the Islands of Japan. We have:even been told ` 

_ that in'a 20untry as new as the United States there are to be found 

. geographical peculiarities and we have discussed the moving islands at , 

` the mouth of the Mississippi. We have talked of ae and of islands, of 
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archipelagoes and of straits without, at-tmes, perhaps, being either sure 
of the definitions of our terms or of tLe terms of our definitions. We 
have found straits between islands arc islands between straits. We. 
have decided tentatively, at least, that & takes three islands to make a 
group without ever approaching the qu-stion as to whether a group is 
always or only sometimes an archipela:e Various aspects of the mat- 
ter of bays have been before us and, ~7aile there has been here an at- 
tempt—and I think I may say a rather r>table attempt—at a scientific 
and complete definition, we must still <=ognize that there are indenta- 
tions of the coast which may perhaps reņzire special treatment although 


not to be called, in a technical sense, ba=s. And we have seen that all: 


of these words which are descriptive o various kinds of waters have a 
bearing upon the drawing of the base irs for the territorial sea. 


Furthermore, we have had before us xestions which, if not more im-; 


‘portant, are at least less technical in c &cription. Human life is very , 


largely sustained by the products of the =a; the interests of many popu- 
lations are deeply bound up with the f= eries ; and as soon as we com- 
mence to talk of the right to fish we ficc that we are talking also of the 


“ necessity of preserving the continued exstence of the sea-life. 


The problem that we have had beta us is really the problem of. 


describing in words of jurists a chart of i3e world, taking into considera- 
tion the rights and practices and econa2=c needs of the coastal popula- 
tions and, even beyond all this, we hav: zad to think of the questions of 


national security as well as to mention end lay aside the fact, if I may: 


put it so, that the air is apart of the sea Ido not minimize the value of 
our discussions, for, on the contrary, I Jo not think that their value 
could well be exaggerated. All of us hev= seen the problems involved in 
territorial waters in a new light. Allo’ -s have learned much from the 
views advanced by others; all of us r: sze the difficulties of this im- 
portant subject better than we ever did before. 

I ask that we should now abandon a1 thoughts of a document signed 


and sealed or to be signed: and sealed end that we should proceed to 
draw up so as to be laid before our ræmective governments for their 


-future consideration and study, a pape-, I care not by what name it be 
called, perhaps a report, which would crzbody the result of our studies’ : 
and deliberations; which would show 11 emphasize in showing those 


great principles upon which we are in -»mplete accord; which would 
point out, but indicating their relative vrimportance, those divergencies, 
of views which may well be only temp+ery; and which would particu- 
larly bring before the attention of the g>.ernments the commercial and 


economic problems involved in this wicie question, all of which, even . 
. when they seem to be of a particular inwest to one people, are none the 


less of a common interest to all the p: cples of the world and to their 


. governments. 


Finally, mention should be made of the R=commendations (contained in i B 


‘the Report) regarding the extension of the Caneva Convention of December 
9, 1923, on the international régime of mertime ports, and regarding the 


fishing industry, favorie measures safegur ding ‘ ‘riches constituting the , 


common patrimony.” 


\ 
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` The work ofthe Committee on Territorial Waters of the Hague Conference 
will be permarent as a notable contribution both to the learning and to the 
law of the world, present and future. 


CRITICISMS s 


The progran of the Conference was too extensive. The time allotted for 
its work was oze month, meaning about three weeks for discussions in view of 
the necessity ef opening and closing proceedings. Each of the three sub- 
` jects. considered is of great importance, nationally and internationally. It 
was a mistake so attempt the consideration of three such difficult subjects in ` 
such a limited period. - The codification at a world conference within a 
month of any one important subject of international law would be a real 
achievement; -he consideration of three such subjects concurrently within 
that period involved three committee meetings a day, with great strain on 
the staffs of tha Conference and of the delegations, and left to the delegates 
~ and their advisers little time for reflection and for those consultations within 

and between delegations which are'so essential. It is not desirable that in- 
‘ternational corferences should be conducted under such pressure. 

General Recommendation IV of the Conference lends support to the view 
` that the preparation for the Conference, thorough and able as it was, should 
have been carriad one step farther. The Bases drawn up by the Preparatory 
Committee mizht well have been submitted to the governments for their 
comments, notwithstanding the previous responses to the questionnaire, 
The views of th governments on the various Bases, which were in thë nature 
of draft articles. would have tended to limit the field of discussion at the Con- 
ference to matters of law and would have facilitated the reaching of an agree- 
ment where agreement was possible and also the decision, perhaps even in 
advance of the Conference, that agreement on certain points was not to be 
expected. + 

That the wors of the First Conference for the Codification of International 
Law in all the three subjects which it considered is of significant importance 
for the present and the future of international law and of intérnational rela- 
tions is my confident belief. ` 


. s ` Da ' X t » a / 
` TAKING OVER AND RETURN OF PJTCH VESSELS, 1918-1919 ` 


By GEORGE Grarroq Witson 
Of the Board oj Jitors 


In modern times of war belligerents usual} have need of exceptional facili- 
ties for transportation. The taking over of private means of transportation 
: belonging to the citizens of the belligerenis fas been common, The seizure 
of means of land transportation, whoever niy be the owner, has long been 
common and was often called the exercise ithe right of angary. With the 
development of maritime transportation, v2 sels were appropriated for war 
use. During the seventeenth and eigkteenth centuries there was little 
question as to the right of angary. W-tL the opening of the nineteenth 
century the right was questioned, as treaties nad begun to prescribe that the 
right would not be exercised. Some treat &- made specific mention of the 
use of vessels, ete., for military purposes, a. she treaty between Prussia and 
Salvador, 1870, Article VI: 


The citizens or subjects of each counsry cannot respectively be sub- . 
, jected to any embargo, nor can they >e detained with their vessels, > 
cargoes, merchandise, and effects far any military expedition, nor for. 
any public use, unless there has beer: }12viously fixed by the interested 
parties themselves or by experts on tær behalf, a sufficient indemnifi- 
cation in all cases, according to usage, isc th for the service imposed upon 
them, and for the damages, losses, aad delays occasioned thereby or 
resulting therefrom. 


Tn referring to the events which took T >n December 21-22, 1870, when 
the Prussian forces “took forcible possessinr 2f, and scuttled, 6 British vessels 
_ in the River Seine-near Duclair (part of Raen), where they were lying, tak- 
ing ballast for England,” the Prussian ofiser said ‘‘he took them as a mili- 
tary requisition.’ Mr. Rothery, of the Ertish Admiralty Court, April 4, 
1371, said, = 


. It seems now to be generally adm_tael that the German Government , 
were entitled, provided that they mad: ull compensation to the owners, 
to take possession of these vessels, en 1 to sink them for the purpose of 
protecting themselves against the Lortle attacks of French vessels of 

` war; and, moreover, that in the exerdse of that right they committed 
no unnecessary, arbitrary, or offensiv: acts, although the contrary was 
at first affirmed.! 


Arii 494 of the King’s Runon aad PORTY Instructions, hee 
provides: i 


re 161 British and Foreign Sta-e Papers, p. 600. 
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If any British merchant ship, the nationality of which is unquestioned, 
should be coerced into the conveyance of troops or into taking part in 
-, other hoszile acts, the senior naval officer, should there be no diplomatic 
or consuBr authority at the place, is to remonstrate with the local 
authorities and take such other steps to assure her release or exemption, 
as the cese may demand, and as may be in accordance with Hee 
regulations. 


This article was drawn before the World War, when the practice was 
drifting away from the right of angary; but, following recent decisions of the - 
British prize courts, the senior naval officer would now probably hesitate to 
take extreme action under this Article 494 without specific instructions. : 
- In January, 1918, it was thought that the use of Dutch ships in American 
ports for carriage of food to meet needs in Belgium and in Switzerland was 
possible, but ~he Netherlands, surrounded by belligerents each anxious ‘to 
obtain special advantages, could not act as an untrammelled neutral. Great 
Britain had foz some months carried on negotiations with the Netherlands in 
‘regard to the faking over of the Dutch shipping, and an agreement had been 
tentatively reeched in 1917, but it did not become operative. The. Nether- 
. lands attitude was “To take no action that would involve her in the war; 

.to stand grim and neutral in every respect until the coming of peace.” 

The President of the United States said, “By exercising in this crisis our. , 
admitted right to control all property within our territory, we do no wrong 
to Holland,” aad on March 19, 1918, he stated that ‘Agreeable to the rule of 
international law and on account of military necessity this Government may 
decide to take over the Dutch ships lying in its harbors, utilizing their 
services in accordance with-aforesaid laws.” On March 20, 1918, the Presi- 
dent of the United States authorized the Secretary of the Navy to take over - 

‘vessels of Netherlands registry lying within the territorial waters of the 
United States on the ground of imperative military needs.2 This action was 


2 By THE PRESIDENT OF THE UNITED STATES OF AMERICA 


A PROCLAMATION 


Whereas the law and practice of nations accords to a belligerent power the right in times of 
military exigency and for purposes essential to the prosecution of war to take over and utilize 
neutral vessels lying within its jurisdiction; 

And whereas thz act of Congress of June 15, 1917, entitled “An act making appropriations `. 
to supply urgent deficiencies in appropriations for the Military and Naval Establishments ` 
on account of wai expenses for the fiscal year ending June thirtieth, nineteen hundred and 
seventeen, and for the other purposes,” confers upon the President power to take over the 

' possession of any vessel within the jurisdiction of the United States for use or operation by ` 
‘the United States í 
Now therefore, I, Woodrow Wilson, President of the United States of America, in accord- 
ance with international law and practice, and by virtue of the act of Congress aforesaid, and 
' as Commander in Chief of the Army and Navy of the United States, do hereby find and 
proclaim that the imperative military needs of the United States require the immediate 
utilization of vesszls of Netherlands registry, now lying within the territorial waters ofgthe 
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a sequence of much prior discussion ard xregotiation between, the United 


States and Great Britain, on one side, arc the Netherlands on the other. 
Possession of such ships was to be taker ky the American naval authorities 
-on receipt of the cable “utilize Dutch ships” The taking over occurred on 
March 20, 1918. By the orders of Maa 20 and March 28, 1918, the 
Secretary of the Navy had been authorizec > take over the Dutch merchant 


` vessels and their tackle, apparel, furnitar , squipment and stores. 


By similar orders the United States Sn sping Board was to make full 


-compensation in accordance with interrat nal law to the owners. Earlier’ 
- practice had implied advance or prompt p.~ment. Owing to the exigencies | 
. -of the war, this was not always possible dasing the World War. 
’ On March 21, 1918, in a long commuric ïon which was to be transmitted a 


‘to the Dutch Minister of Foreign Affairs, Mr. Balfour said: 


” . 1, After full consideration, the a:sccated governments have decided 
to requisition the services of Dutch sl_ms in their ports in exercise of the 
right of angary. They would hav= ; ferred to obtain the use of the 


‘ships by way of agreement with th- IlT=therlands Government, and, as a 


` your Excellency knows, an arrangern=nt for this purpose was -made 
between representatives of the NetŁelands Government and of the 
associated governments as long agc a3 the beginning of last January. , 


t 


2. Unfortunately the Netherlands Government for more than two- 


months did not see their way to ratfy -hat arrangement. They, more- ’ 


‘over, had found it impossible to car- y out in all its terms the modus 


` vivendi which had been arrived at per cing the ratification of the agree- 
‘ment, explaining that the German Goernment would not allow them 
+o do so. It seemed, therefore, ceex to the associated governments 
that the proposals originally made vce not adequate to the present 
situation. Delay had altered the :ixcmstances. The condition that 
? Dutch shipping was not to be use] x the danger zone was no longer 
acceptable in itself, and might at aay =me have been made still less so 
by an extension of the zone by ou: e=mies. Further, the fate of the 
‘modus vivendi had shown that in ths very difficult position in which the 
‘Netherlands Government was placc, she execution of the agreement 
-would probably have been attendsd vith difficulties and delays still 
more prejudicial to the interest of ~h.. =ssociated governments. 





‘United States; and I do therefore authorize and amyzwer the Secretary of the Navy to take 


over on behalf of the United States the possessior o- end to employ all such vessels of Nether- ` 
. lands registry as may be necessary for essential purposes connected with the prosecution of 
~ the war against the Imperial German Government. “The vessels shall be manned, equipped, * 


and operated by the Navy Department and thr Urced States Shipping Board, as may be 


‘deemed expedient; and the United States Shippmg Board shall make to the owners thereof ' 


ull compensation, in accordance with the princpl-s bf international law. ‘ 


In testimony whereof, I have hereunto set my mand and caused the seal of the United" 


_ States to be affixed. 


Done in the District of Columbia, this twentie_h ley of March, in the year of our Lard one 


thousand nine hundred and eighteen, and of the-in_emendence of the United States of Amer- ` 


ica the one hundred and forty-second. 


» 
` 


Wooprow WILSON. 


t 
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` 8. The associated governments therefore proposed that the limitation 
on the use of Dutch shipping contemplated under the original scheme 
should be abandoned, and that, in its altered form, the agreement should 
come int> force immediately. To this the Netherlands Government 
could not assent, except upon terms which would have made it practi- 
cally impossible for the associated governments to make any use of the 
Dutch skipping. To say that shipping shall not be employed for the 
carriage cf war material is at this stage of the war equivalent to saying 
that it shall not be used at all. For with respect to the great majority 
‘of cargoes it is impossible to say that they are not required, directly or 
indirectly, for the purposes of war. 

For these reasons the associated governments have felt compelled to 
fall back >n their unquestionable right to employ any shipping found in 
their ports for the necessities of war. But they are very anxious that 
_ the exere.se of this right should be as little burdensome to the ship- 
‘ owners and as little obnoxious to the Netherlands Government as it 
can be mide. 


The Dutch Minister of Foreign Affairs juplied’ 


In the first place, I must remark that the Queen’s Government, as 
your Excellency knows, in no way agree to the interpretation now given 
to the right of angary, an ancient rule unearthed for the occasion and 
adapted ġo entirely new conditions in order to excuse seizure en masse 
by a beligerent of the merchant fleet of a neutral country, This 
measure, which only rests on force, is unjustifiable, whether one is 
pleased tc give it the name of “requisitioning of services” or any other 
label dest ned to conceal its arbitrary character, and if its application be 
limited or not to the duration of the war or mitigated in its details so as 
to make i; more supportable. The so-called right of angary is the right 
of a belligerent to appropriate as an exception a neutral ship for a strate- 
‘gical end of immediate necessity, as, for example, to close the entrance 
of a seapcrt so as to hinder the attack of an enemy fleet. Application 
of this right to a fleet en masse is an interpretation entirely arbitrary 
and incidental (“‘d’occasion’’).4 


N 


Later Mr. Balfour somewhat changed the emphasis upon the nature of the 
act and referred to it particularly as requisition. 


It is a commonplace that the rights of a sovereign State extend over 
all properży within its jurisdiction, irrespective of ownership, and neu- 
tral property within belligerent jurisdiction is, in the absence of special 
treaty stipulations, as liable to requisition in case of emergency as the 
property >f subjects. If demonstration of this fact were required, it 
would be afforded by the circumstance that it is not an uncommon 
provision n commercial treaties that the property of the subjects of the . 
contractirg parties shall be exempt from military requisition in the 
territory >f the other. Vessels calling at a foreign port dre, in the 
absence of special treaty provisions, fully subject to the local jurisdiction. 


The United States said: 


‘The Nezherlands Government have issued a statement relative to the 
recent act on of the Government of the United States in putting into its 


3 Parliamertary Papers, Misc. No. 11, 1918. 4 Ibid., p. 3. 5 Ibid., p. 11. . 


s 


t 


698 THE AMERICAN JOURNAL OF IJ"ERNATIONAL LAW 


service for the period of the present wr emergency certain privately 
owned vessels of Netherlands registry wng within the territorial juris- 
diction of the United States. ‘While tis action is referred to as being 
indefensible from the standpoint of :n ernational law the statement of 
the Netherlands Government does ro. argue the question of legality. 
Nor is this Government disposed toco=. The practice of nations and 
the opinions of jurists on the right of = belligerent to utilize all vessels 
which come voluntarily and unconditi<rally within its jurisdiction are 
sufficieritly well known to render citatioa of precedent and of. authority 
unnecessary.’ 


There was much correspondence betw2e1 the Netherlands Government 
and the Allies. In this correspondence tke terms angary and requisition 


were both used, but gradually the conteatca that the term by which the, 


taking over of the Dutch ships should be desgnated was a matter of capital 
importance was dropped. 

In the argument before the Permanent Ce urt of Arbitration in regard to 
the taking over of Norwegian ships by th2 —nited States during the World 
War, the Norwegian representative tried t2—nake a distinction as follows: 


The distinction between the right >fengary and the right of requisi- 
tion, so far as concerns neutral prorexrt=, is that the former relates to 
neutral property temporarily within tle state, and not belonging to or 
associated with the national domair, sach as a neutral ship within a 
belligerent port, while the latter relates 1o property incorporated in the 
mass of things really belonging with-n the territory of the state.’ 


It is in fact very difficult, and perhaps act always essential, to determine 


just where the line of demarcation betwe2r _ngary and requisition runs. 
The principles of international law recure full compensation without 
regard to technicalities and with presumptD= always in favor of the owner 
when vessels are taken over as in 1918, tacteh it was not possible to make 
prompt payments at all times. The Untec States stated that the taking 
over was under conditions of “military 2sip2ncy” and “It is our earnest 
desire to safeguard to the fullest extent t-« interests of Holland and her 


nationals.” To this end the United Stat: Shipping Board gave to the . 


Dutch owners the “Terms of Employmeat d Dutch Vessels.” 8 : 
sU. S. Official Bulletin, April 13,1915, p.1. 7 A-gr-rcaent of the Kingdom of Norway, p. 19, 


8 UNITED STATES OF ANOORICA 


. TERMS OF EMPLOYMENT O` CCTCH VESSELS 


EO Carus Sees Ss aa we thee tie oaks ENEE e E  apaet bilan eed EEE E ; 
owners of the good............ screw steamship... ......---...20. Of rrarurerme eee 
vasieigj Okeke ceebawes tons gross register, anc. ..... ...tons net register, having 
engines of............ nominal horse power, of sowut............ tons deadweight or 


` 
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The taking over of the Dutch vessels was by District Commandants, who 
were to make inventories of stores, ete., on board, and inspection of vessels 





‘Following are the terms which will govern employment of the aforesaid vessel in the 
service of the United States: 

1. The employment of the vessel will commence March 20, at 6 p.m. Tf the vessel is not 
at that time tigkt, staunch, strong, and well and sufficiently tackled, appareled, furnished, 
outfitted and equipped, and in every respect seaworthy, and in good running order and 
condition, the United States will remedy such deficiencies forthwith, and the amounts ex- 
pended for this purpose will be deducted from the hire of the vessel; but hire will be paid, 
nevertheless, whie the vessel is being repaired. If the service requires any special equipment 
in addition to thet required in the vessel’s previous usual service, the cost of such equipment 
will be borne by che United States. The vessel will be re-delivered at the port at which she 
lay at the commencement of the employment in the service of the United States or at some 
other port to be egreed upon, so soon as the present emergency shall have ceased, and in no 
event later than the completion of the voyage upon which the vessel may be engaged at the 
date of the signature of the treaty of peace, in like good order and condition, ordinary wear 
~ and tear exceptec. : 

'2. The vessel wäll be operated under the American Flag. The United States will facilitate 
the resumption o? the Dutch Flag after the termination of the employment of the vessel 
by the United States. f 

3. The United States will man, operate, victual, and supply the vessel, at its expense. 

4, The United States will pay all port charges, pilotages, and all other costs and expenses 
incident to the operation of the vessel. 

5. The United 3tates will pay for all fuel and consumable stores in good order and condi- 
tion on board at the date of commencement of the vessel’s employment, at current market 
prices at the port at which her employment commences. At the time of re-delivery of the 
vessel, the United States will offer the owners the privilege of taking over all fuel and con- 
sumable stores in good order and condition on board, at the current market prices at the 
port of re-delivery. 

6. The United States will pay for the hire of the vessel at ‘the rate of thirty-five shillings 
per ton per calendar month, on the steamer’s deadweight capacisy, including bunkers, on 
summer freeboard. or gross register whichever may be the greater, commencing on and from 
the commencemert of employment, and at and after the same rate for any part of a month; 
hire to continue uxtil re-delivery of the vessel (unless lost) in like good order and condition. 

7. Payment of Hire will be- made monthly as earned, at the end of each calendar month, in 
the District of Co-umbia in United States currency based upon an exchange rate of $4.75 
per pound sterling If the vessel is lost, hire will be paid up to and including the date of her 
loss (if the time of ñer loss be uncertain, then up to and including the date she was last heard 
from). 

8. The hire abo~e stipulated covers the use of the vessel and all her outfit, equipment, and 
appliances, including dunnage and shifting boards aboard the steamer; same to be returned 
to the owners on re-delivery of the vessel, in like good order and condition, or compensation 
to, be made therefcr. 

9. The United Etates assumes war, marine, and all other risks, of whatsoever nature or 
kind, including all risk of liability for damage occasioned to other vessels, persons, or prop- 
erty. 

If the vessel sha] be lost, the United States will forthwith pay the owner the value of the- 
vessel, estimated a :cording to a schedule of values which will be communicated te the owner 
hereafter ; or, at tke option of the‘owner, to be exercised within thirty days of the date at 
which the scheduk of values has been communicated to him, will deliver to the owner as 
soon as possible after the termination of the present war a vessel of substantially similar 


< 


700 THE AMERICAN JOURNAL OF IMEERNATIONAL LAW — 


and engines. Time and qualified personne for.this service was lacking in 
some districts and the reports on these matt2=s were often inadequate. ~ The 
Secretary of the Navy had been made respcrsible for the taking over of the , 
ships, and the: ‘Shipping Board under the saxe proclamation. was to pay the 
compensation. 

In taking over the Dutch merchant vess:E ins authorities of the United 
States endeavored so far as possible to carr out the undertakings in which 
the vessels were at the time engaged. Veels taken over in ports of the 
United States to which their cargo was assed were in general discharged ` 
under direction of the agents of the Dutch s.-:p-owners after the taking over, 
acting, however, as representatives of the. United States. The moneys 
collected were to be paid to the United Statez Shipping Board, which was to 
make subsequent adjustment with the Dutcr owners. In some cases vessels 
taken over at port of loading with cargo 01 Doard were sent to destination 
manned by the Shipping Board, and the t ensaction was completed on ac-\ 
count ofthe Shipping Board but subject tc zlaims of owners. 

When vessels were taken over and voyaz3s were not completed, cargoes 
were sometimes removed and shipped by citer vessels and sometimes cash 
adjustments were made. Loaded cargoes might sometimes be returned to 
consignors on payment of loading expenses involved and reasonable com- ` 
pensation. The Shipping Board thus in mny respects acted to carry out 
existing obligations but acted on its own r sponsibility. 

The Dutch ships taken over were used d1-ing the remaining period of the 
war and for a time afterwards. The Dute —essels taken over by the United 


- States numbered nearly ninety and varied i: tonnage from about one thou- 


sand to about thirteen thousand tons, mak rz a total gross tonnage of more 
than 350,000 tons, or more than 539,000 Gad weight tons. Most of the 
vessels were freight vessels, though three ca-ried some passengers and three 
were tankers. In a note of May 9, 1918, -Ee Secretary of State said, “The: 
Government of the United States is glad to 2= able to give to the Netherlands - 
Government, the assurance that from Mara 21 no Netherlands ship will be 
requisitioned in a port of the United States ” unless conditions which could, 








tonnage, type, class and value, and of substantially r» greater age (any deficiency or excess 
in value to be adjusted by a cash payment), paying T3erest, in the meanwhile, from the date 
of loss at the rate of six per cent per annum on thc —alue of the lost vessel. 

All moneys due hereunder will be paid in the strict of Columbia, in United States 
currency based upon an exchange rate of $4.75 peryound sterling. 

10. If the vessel sustains damage (not constitutirza total loss), or if it is found necessary. 
to remove or alter any of the fittings of the vessel>- to make any alterations to render her 
available for the services required, the vessel will berstored to the owner at the termination 
of the employment at the cost of the United States ñ zhe same or as good order and condition 
as she was at the commencement of the employn=-:t; or, at the option of the owner, the 
United States will make compensation for any deigency which has not been remedied at 
the date of termination of the employment.: 
oo Unrrep STATES Sarrrina BOARD, 


x 


\ 
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not be foreseen should arise from “a military situation of such gravity as 
would compel this Government once more to exercise the undoubted right , 
which pertains to its sovereign authority to requisition Netherlands vessels: 
within its jurisdiction.” ‘The term “requisition” was used in most of the 


` communications of the Allies referring to the Dutch ships, and the reference. 


to the right of angary soon ceased. The Dutch used the term “seized and 
detained” in much of their correspondence, and maintained that the right of 
angary could rot apply in the seizure of a fleet of merchant vessels,or find ._ 
sufficient justification in the need felt by a belligerent to augment its tonnage 


, depleted by wer losses. 


In case of total loss, the United States paid in full to the owner the value, 
or at his option returned equivalent tonnage. Some vessels were returned 
under agreements made by various representatives of the United States, but 
ordinarily these agreements were supplemented and adjusted as more 
complete data became available. 

Many problems arose in consequence of title to property on board at the 


__ time the vessels were taken over, their crews, leased radio apparatus, ete. 


There were als further questions as to the applicability of the principles of 
requisition in zime of war to means of maritime transport, though it was 
admitted that Hague Convention V, 1907, Article 19, provided that: 


Railway material coming from the territory of neutral powers, whether 
it be the >roperty of the said powers or of companies or private per- 
sons, and recognizable as such, can be requisitioned and utilized by a 

- belligeren-. only in the case of, and to the extent demanded by, absolute 
necessity. It shall be sent back as soon as possible to the country of 
origin. i 

-A neutal power may likewise, in case of necessity, retain and utilize 
to a corresponding extent material coming from the territory of the 
belligeren> power. 

Compersation shall be paid by one party or the other in proportion. , 
to the mazerial used, and to the period of usage. 


After the wer it was decided, on consultation with the Dutch ship-owners, 
to redeliver mere than fifty of these ships in Netherlands ports. The Secre- 
tary of the Navy, on behalf of the President, was responsible for the re- 
delivery of the ships, but financial settlement with the owners rested upon the 
Shipping Boari. Accordingly, a naval mission, commonly called the Dutch 
Ship Mission, »eturned the ships to Dutch owners and obtained release of the 
United States so far as the physical return of the ships was concerned, while 
the Shipping Board representative adjusted the financial compensation. 
As the invento-ies and surveys were made by the Navy at the time of taking ° 
over the vessels, similar inventories and surveys had to be made as a basis for 
comparison wren the vessels were to be returned in order that the Shipping 
Board could estimate the amount to be paid to the owner. The charter hire 
was at a fixed monthly rate per ton till the vessel was returned, so that this: 
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amount was easily determinable. The Nawa Mission? codperated with the 
Shipping Board representative and furnishe] technical aid in determining 
the bases for estimating compensation unter the Terms of Employment. 
The value of the ship tonnage to which th- tte was still in the Dutch owners 
and which was returned in Holland, estiria.ed at war prices, was more than 
one hundred million dollars. The amouns prid under the Terms of Employ- 
ment by the United States to the owners o she Dutch ships for general re- 
conditioning, for redelivery, placing the vessels “in like good order and 


condition” as of the time of taking over Ciferences in consumable stores, ` 


supply of coal, etc., in addition to the regulr charter hire, was more than 
three million dollars. 


While the term “angary” was used ir 2 ne of the early documents re-. 


lating to the taking over of the Dutch mer-Lant vessels, it was soon recog- 
nized that the action of the Allied Gov: ronments would with difficulty be 
brought under that category if the word sLculd be strictly used. Both in 
communications and in adjustments of ra.ters relating to the vessels, the 
language and principles of requisitioning w=-e gradually adopted until the 


final settlement with the Dutch owners iad vidually was made on the basis’ 


of requisition. _. 

The Dutch Ship Mission arrived in Holarc in late May, 1919, the mission 
with its personnel numbering more than o1- hundred. There were many 
complications owing to the fact that the vessels had been taken over in 
diferent ports; cargoes and equipment hac b2=n handled by different persons; 
inventories of property on board had been nute on different bases; inspection 


`of machinery had not been uniform, and s«metimes by untrained persons; © 
war conditions had prevailed and time w:s 31ch an important element that, 


` much was necessarily overlooked. The Free dent had stated on March 20, 
1918, that “It is our earnest desire to safe guard to the fullest extent the 
interests of Holland and her nationals,” :n1+he Dutch Ship Mission acted 
with this purpose while realizing its respcnskility to the United States. 


* Captain (now Admiral) W. C. Cole, U. S. N- Ces. Grafton Wilson, Lieutenant Com- 


manders Densmore and Mason, U. S. N. Insmaa Sealby represented the Shipping Board 


in Holland. 





RIGHTS OVER THE ARCTIC 


By W. LAKSTINE l , 


Secretary-Men:ber of the Committee of Direction of the Section of Aerial Law 
of fe Union of Societies “‘Ossoaviachim”’ of U.S. 8. R. ` 


The transazctic flights of 1926 and 1928 demonstrate the possibility of 
establishing communication by air across the Arctic regions between Europe, 
on the one sid, and North America and the Far East on the other. Quite 
aside,from the saving of time owing to shorter distance, the establishment of. 
such communization presents considerably less difficulty than air communica- 
tion over the atlantic: a conclusion derived from the transatlantic flights of 
the last three rears. The experience of the airship Italia in May, 1928, does 
not at all nullity this conclusion. It serves merély to.show that the organiza- 
tion of transarztic communication requires special prearrangements, such as 
' wireless staticns, meteorological stations, landing-places, air-bases, the 
construction af which on the shores, islands, and even on the ice of the - 
Arctic Ocean, appears to be quite feasible. The necessity for such stations 
has aroused in the governments of the North countries an increased interest 
in the, Arctic. regions which heretofore has been restricted to scientific circles. 

In the years 1925 to 1930 there were fitted out by various interested coun- 
tries several neval and air expeditions, the objects of which were to discover 
suitable .sites for wireless stations, mooring-masts, and so forth. The 
activities of many of these states in that direction furnished the press with 
occasion to write about what it termed “Arctic fever.” These activities 
produced in ce-tain countries apprehension for the safety of their northern: 
territorial boundaries, as well as solicitude in regard to obtaining their 
share of the transarctic air-routes. ‘The U. S. S. R. especially, as a great 
northern state 1as ground for anxiety as to the safety of her immense north- 
_ ern coast and her islands lying in the Arctic Ocean and adjacent to the 
Soviet coast. That these apprehensions on the part of the Soviet Govern- 
ment are justifed is proved by MacMillan’s expedition in 1922, when he 
attempted to explore an area of the Arctic which belongs to the U. S. S. R. 
The fears of the Soviet Government. are also justified by the landing of 
Canadian huntamen in 1922 and 1923 on the Soviet Wrangel Island; the 
hoisting of the American flag by the crew of the ship German on the Soviet 
Herald Island ia 1924; and finally in 1928 by the appearance in the Eastern 
European press of various news items about the political task of the General 
Nobile expeditien in the region of the North Land and Franz Joseph Archi- 
pelago, both of which belong to the U, S. S. R. ` 


c 
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` These facts combined go to show tha- tk= necessity of delimiting and 
defining the rights of states over the Arctic regions has become pressing: 
_ Within, or rather to the north of, the «rct-= Circle there lie still open to 
.claims of jurisdicticn: (1) discovered lards =nd islands,-(2) undiscovered 
lands and islands, (3) ice formations, (4) sea -=gions, (5) air regions. Each 
of these categories has a legal status in in errstional law as possible: objects 
of the right of possession and jurisdiction 


1. DISCOVERED LANDE AND ISLANDS 


If L. L. Breitfus is correct in maintainirg tL<t the mere discovery of lands 
and islands within the Arctic Circle is suff ciext to found a claim to the right 
of annexation of these lands and island: tc the national territory of the 

explorer, a map showing the various jurisdicional claims would be a vastly 
complicated one.! Fortunately we have at Land a simpler solution. 

According to a continuous and well acccpte doctrine of international law, 


it is necessary, in order to justify annexa-ior of newly discovered territory,.' 


not merely to discover it, but to follow di icor=ry by ‘effective occupation,” 
and by a public notification of this occupation. What constitutes “effective 
occupation” is equally well settled. It has been construed as involving 
something in the nature of a permanert =ctlement, a colonization; the 
periodic appearance of hunting and fishinz p:cties, even on a large scale and 
for commercial purposes, has been Tegar le as insufficient to fulfil the re- 
quirements for “effective occupation.” The zecessary steps, then, to perfect 
title to new territories has been hitherto: Cscovery, effective occupation, 


and, finally, n Hiotification of the fact of ciscsvery and occupation to other l 


States. 

_ Inasmuch, TE as the rigors of zlinzte and other severe physical 
` conditions render impossible a full compl@ne with these legal requirements, 
national sovereignty over the larger par! of lands and islands in the Arctic 
already discovered. has not been acquised in the orthodox legal method, 
and very large sections even of discovered <erritories have been regarded 
as terra nullius. This condition has beer to_erated owing chiefly to the lack 
of any political or economic motive for ettenpting occupation and annexa- 
tion. It has been possible to pursue th: exploitation of the mineral riches 
‘of the islands, together with the fisherie: ama hunting, only to a latitude of 


approximately 75° north. Inasmuch, th«ref xe, as the economic possibilities, 
were confined to a relatively narrow marimme belt, sovereignty over the. 


lands and islands of the Arctic Ocean Fas, “wen, hitherto, exercised by the - 


adjacent littoral states without the regure formalities of effective occt- 
pation: ; 


As a consequence, the legal principle of PERE as applied to the 


1“ Die territoriale Lektoreneinteilung der Arktis im Zusammenhang mit dem zuerwartenden 


iransarktischen Luftverkehr,” Petermans geog-apFachen Mitteilungen, 1928. Berlin. 
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Arctic and Antarctic has pen rendered inapplicable. It has also become 
evident that ir Polar regions “effective occupation” cannot be realized, and 
a substitute principle that sovereignty ought to attach to littoral states 
according to “region of attraction ” is now suggested and practically applied. 
In support of this principle several illustrations can be given of the practice 
of States in tke region of the Antarctic. For instance, England, and then 
France, acquized sovereignty over islands and areas of land within the 
Antarctic Cirde; England chiefly basing her claim upon possession of the 
Falkland Islands, and France, hers, upon possession of Madagascar. Neither 
England nor France were in the least disconcerted by the fact that the areas 
annexed in this manner had not been effectively occupied, and that neither 
had made settlements. These facts did not prevent them from acquiring 
control over the whole of: the hunting, seal fisheries, etc., in the waters 
adjacent to these possessions, and in some places wholly to prohibit them to 
foreigners. 

Let us revers to the consideration of the present legal status of lands and 
islands lying within the Polar circles. It will be clearer perhaps for the mo- 
ment to refer to the sectors of “regions of attraction” of contiguous northern ` 
States. 

In the area of Danish. influence lies Greenland, though not discovered by 
Danish men, Lor explored by persons of that nationality except in recent 
years (Millins, Ericson, Rasmussen, Koch). It must be observed that the 
larger part of Greenland was under the sovereignty of Norway until the 
Treaty of Kiel of January 14, 1814, according to the terms of which Green- 
land became Danish. A spirited diplomatic discussion ensued which con- 
tinued until the convention of July 9, 1924, according to the terms of which 
Norway recognized Greenland as Danish territory. By the terms of the 
convention the right of fishing and hunting along its western coast (with 
the exception >f certain portions of it) was retained by Norway and later- 
was acquired ky both England and France, these Powers being under obliga- 
tion to erect n2cessary buildings.” n 

Spitzbergen, Bear Island and Jan Mayen Island lie within the Norwegian 
“region of attraction.” Spitzbergen was discovered by an Englishman, 
Hudson. It vas explored by English and Dutch and partly by Russian ' 
“pomors” in she seventeenth century, but it was not until the end of the 
nineteenth cemtury that the preponderating influence over Spitzbergen 
passed to the Norwegians. The Conference of Experts representing Nor- 
way, Sweden aad Russia which met in Christiania in 1912 drew up a protocol 
- in which the g-oup of islands was officially recognized as terra nullius. The 
Spitzbergen Conference convoked in 1914, at which Norway, Sweden, 
Russia, Germeny, England and the United States of America were repre- 

2 For a detailec. abstract of the political history of Greenland, see the article of Prof. 


A. W. Sabanine, © Greenland and Its International Situation,” in the review, International 
Life, No. 6 and No. 7, Moscow, 1926. 
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sented, was interrupted by the war, and it was not until February 9, 1920, 

at the Paris Conference, that Norwegian s)7ereignty over Spitzbergen and , 
Bear Island was recognized. All the States which signed the convention, 

and also the U. S. S. R. (though not being = Darty to the conference and not 

having signed the convention), retained the ght of free hunting and fishing 

= on Spitzbergen and on its adjacent waters This convention finally estab- 

‘ lished the legal status of E Spitzbergen: 8 

In the extremely “small Finnish “region cf attraction” of the Arctic no 

i lands and islands are discovered. 

In the Canadian “region of attractior” lie vast fions, a whole 
archipelago of large islands, Among which ize to be included Baffin Island, 
Cockburn Island, Grant Land, Grinnel Lar- North Lincoln, North Devon. 
North Somerset, Prince of Wales Land, Vie cria Land, Prince Albert’s Land, 
Banks Land, Island of St. Patrick, MelvilE Island, Peary Island, ete., dis- 
covered mainly by Englishmen and Americas. “Effective occupation” of 
these territories quite naturally seeming to ke=impossible, no steps were taken 
` by the Canadian Government with this in view until 1919. Since then, 
however, the Canadian Government has s rt avisoes out on patrol, estab- 
lished a few posts, and provided several lsr ding places for airships; all of 
these lying to the south of approximately EF north latitude. í 

The question of asserting Canadian ow2a-rship of the above mentioned 
lands and islands was brought up in the Canadian Parliament for the first 
time in 1907 by Senator Pouarier, who cled for a formal declaration of 
possession on the part of the Canadian Gove -nment of the lands and islands 
lying between the Dominion and the Nortk Pole. In 1909 one of the mem- 
bers of the British House of Commons put tais question to the Prime Min- 
ister: “Does the North Pole form a part >f Canada?” In the end the. 
Canadian .Government did declare that if ny lands and islands situated 
between the Dominion and the North Pole -vere to be claimed by any one, 
Canada would consider them all her own. 

Early in 1922 a diplomatic correspondenee was proceeding. between the 
British and Canadian Governments, on ths one side, and the Government 
of United States of America on the other At about this same time the 
Američan MacMillan expedition was pro, eting the establishment of an 
aerial base within the area of the Canadian “region of attraction.” In 1923, 
this proposal was strengthened by a suggeswel flight of the American airship 
Shenandoah to the North Pole. Following -his the Canadian Government - 
declared in a sufficiently emphatic way, -Lat in the event of any Polar © 
attempted annexations by the United Stases of America, the government 
would not fail to stand in defense of her imTsputable rights to Polar lands. 
As a result of the diplomatic correspondens~ that ensued, the Government 

8 This question is developed in the article of Pro. A. W. Sabanine, “Russia and Spitz- 
bergen,” Review of the Peoples Commissariat for Formign Affairs of the U. 8. 8. R., No. 5 
and No. 6, Moscow, 1921. 
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of the United States of America relinquished its claims in the Canadian 
sector, and acxsnowledged the sovereign rights of Canada there.‘ - 

- In the area cf the influence. of the United States of America; that is to say, 
in the part of tne Arctic Ocean lying to the north of Alaska, no islands of any 
importance have been discovered. é 

Within the ‘region of attraction” of the U. S. S. R- along its northern 
coast, as well zs to the north as far up as the Pole, there lies a row of large 
and small islards and archipelagoes. The largest of them are Kolgueff and 
Vaigatz Islancs, Novaya Zemlya, Franz Joseph Land, Sverdroup Island, 
Quedinenie Islind, the Archipelago of Taymir, Sannikoff Land, the Islands 
of New Siberis, Henriette, Jeanette, Bear Islands, Wrangel and Herald 
Islands, etc. The natural conditions in the neighborhood of these islands 
present great Cifficulties not only for colonists but even for those seeking to 
establish more or less permanent posts. Nevertheless, there are already on 
some of these islands permanent settlements, for instance, on Wrangel 
Islands; and »n others such as Novaya Zemlya, Matochkin-Shar and 
Ugorsky-Shar, Franz Joseph. Land, Vaigatz Islands, Lyakhov Islands, 
Dickson Islanc, Miednie Island, etc., there are wireless and meteorological 
stations, etc. Moreover, some of these islands are visited occasionally, and 
some of them, notably Novaya Zemlya, Wrangel Island, ete., periodically, | 
by Soviet naval and airships and are used for fisheries, hunting and 
scientific research. 

So far, there‘ore, it is obvious that ‘effective occupation” is realized by 
the activity of -he U. S. S. R. no less, if not even more completely, than, for 
example, Canaca in the case of her Polar lands in the same latitude. All this 
is proved by ths expedition of the ice-cutting Krassin, Maliginn, Percey and 
Sedoff sent out in the summer of 1928 to rescue the crew of the airship 
Italia. In 192, by the expedition of the ice-cutting Sedoff to Franz Joseph 
Archipelago, which has beaten the record for Polar navigation on attaining 
the 82° 14’ of morth latitude; by the expedition of the ice-cutting Litke to 
Wrangel’s Island; by Kara’s and Lena’s naval expeditions, escorted by an 
airship, in charge of Eschouknowsky, which led a great many merchant ships 
along the northern coast of the U. S. S.R. The honor also of discovering the © 
greater part of shese islands belongs to Russian mariners, and only a small 
number of them were discovered by foreign Arctic explorers. 

The Russian Sovernment in relatively early years took steps to secure its 
rights over contiguous Polar regions. As early as 1821 the Emperor Alex- 
ander I issued a ukase asserting Russia’s exclusive rights over the waters of 
Behring Sea. Protests against certain terms of this ukase were made by 
England and ths United States of America, and it was later replaced by two 
conventions, one in 1824 with the United States, and one with Great Britain 
in 1825. By the terms of the latter, the boundary between Alaska, which at 


4 Paul Fauchille, Traité de Droit International Public, Paris, 1925, Vol. I, Pt. 2, pp. 
661-662. 
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the time was a part of the Russian ‘dorar, and Canada was agreed upon 
as running along the line-of 141° west long mde with its prolongation as far 
as the “Frozen Ocean.” In 1867 Alaska as ceded to the United States 
of America. On this occasion, instead o? t= boundaries agreed upon in the 
convention of 1825, new boundaries were zun between the northern pos- 
sessions of Russia and those of the United Sates, and were des¢ribed in the 


' following words: “The western limit withiz which the territories and domin- 


ion conveyed, are contained; passes througk a point in Behring’s sttaits on 
the parallel of 65° 30’ north latitude, et i 3 intersection by the meridian 
which passes midway between the islands cœ Krusenstern or Ignalook, and 


the Island of Ratmanoff, or Noonarboox, sd proceeds due north, without 
limitation, into the same Frozen Ocean. ’ 


‘This convention fixed indisputably the ~Ehts of the U. $. S. R. over the 
Arctic regions west of 169° of the meridian. Mr. D. H. Miller, the American 
jurist who has studied the subject, support this view.’ 

In view of the discoveries made in the A-ctic regions in the years 1913 and 
1914 by Captain Vilkitski, the Russian rizciner, namely, Vilkitski Island, 


, the land of the Czar Nicholas II, the shad of the Tsesarevitsh Alexsei,® 


Starokadomski and Novopashenni islands :he Russian Minister of Foreign 
Affairs, B. Sturmer, on September 20, 1915 notified the governments of all 
the allied and friendly Powers of the fac- ihat these islands had been in- 
corporated’ within the territory of the Rusia Empire, as well as the islands - 
Henriette, Jeanette, Bennet, Herald an “wedinenie, which, together with 
the islands of New Siberia, Wrangel, eni others situated near the Asian 
coast of the empire, form a northern exteion of the Siberian continental 


` upland.7- 


Notwithstanding the unmistakable teri in whiqh the notification was 
expressed and the convention of 1867, certzi States, taking advantage of the ‘ 


“`. revolutionary period in Russia and of tle civil war that followed, made 
; several attempts to seize some of these S=nds lying in the Russian part 


of the Arctic Ocean. To avoid in the tu we similar attempts on the part 
of foreign Powers, the Peoples Commis criat for Foreign Affairs of the 
U.S. S: R. addressed, under date of Novexer 4, 1924, a special memoran- 
dum to the governments of all states, rese@-ing the notification of 1916. It. 
affirmed that these islands form a part cf -L2 territory of the R. S. F. S. R., 
and reminded them of the eastern boun=aries between. Russia, and the 
United States of America fixed by the W=shington convention of March 


- 30, 1867.” / 


5 “Political Rights in the Arctic,” Foreign Afar New York, October, 1925, 
6 These islands, by the decree of the Presidicm ci the Central Executive Committee of. 
the U. S. S. R., are now to be called the Arcai--cago of Taymir; the land of the Czar 


_ Nicholas II. to be called North Land, and the isa. of Tsesarevitsh Alexsei to be called 


Small Taymir. 
7 The text of these notes in French has been pabdsked as an appendix to my book; Rights 


over the Arctic, Moscow, 1928. , t 
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Nevertheless, the greater Fegan of Arctic expeditions emphasized the 
necessity of Lxing the exact boundaries of the Soviet Polar possessions, and 
therefore thic was done by the decree of the Presidium of the Central Execu- 
tive Commitee of the U. S. S: R. on April 15, 1926, in the’ following words: 


, Are declared forming part of the territory of the Union of Soviet - 
Socialistze Republics all lands and islands already discovered, as well 

as those which are to be discovered in the future, which at the ‘moment: 
of the publication of the present decree are not recognized by the Union | 
of Soviet Socialistic Republics as the territory of. any foreign state, and 

which lie in the Northern Frozen Ocean: north of the coast of the Union 

of Soviet Socialistic Republics up to the North Pole, within the limits 

between she meridian longitude 32° 4’ 35” east from Greenwich, which 

passes aleng the eastern side of Vaida Cay through the triangular mark 

on the Kekurski Cape, and the meridian longitude 168° 49’ 30” west, 

from Greenwich, which passes along the middle of the strait -which 

separates Ratmanoff and Krusenstern Islands from the group of Dio- 

mede Islends in the Behring Straits. 


The Peoples Commissariat for Foreign Affairs ‘of the U.S. 8. R. notified 


We 


. the governments of all States of the text of this decree.’. With regard to 


Spitzbergen it called attention to the fact that the U. S. S. R. was not a 
party to the convention of February 9, 1920, which recognized the sover- 


$ eignty of Norvay over Spitzbergen. Butin establishing diplomatic relations 
.with Norway, the Soviet Government in its unilateral declaration of 1920 - 


~? recognized Norwegian sovereignty over the archipelago. And althcugh the 


western limit lies on the 32° of east longitude, the U. 8. S. R. claims no - 
sovereignty over the islands of the Spitzbergen archipelago belonging to 
Norway and situated between 32° and 35° east longitude. ` Therefore, at 


_present, the rizhts of the U. S. S. R. over the lands and islands, situated’ 
‘ within the secsor mentioned in the decree, are strictly based and precisely 


defined. 


To extend the development of the Soviet scientific explorations in the 
Arctic possessions of the U. S. S. R., the Soviet of the Peoples Commissars 
of the U. S. S R. on July 31, 1928, issued a decree constituting a special 
committee uncer the Council of the Peoples Commissars of the U.S. S. R. 
for devising a åve year plan of scientific researches in the above mentioned 
areas. The jurisdiction of this committee was confined to the administra- 


“a tive and financ.al problems involved. At the outset it had to'work out two 


plans: first, fo? establishing on Franz Joseph Land, Novaya Zemlya and 
North Land geographical observatories and certain floating devices, and, 
second, for inst ling on the territory of the U. S..8. R. mooring masts for use 
as bases for scizntific air expeditions to the Arctic. . 

' -What conclusion then must we reach from this analysis of the present legal 
status of the discovered lands and islands within the Arctic Circle? 

It must be acknowledged that the requirement of “effective occupation” 
of these lands aad islands is unreasonable. In discussing this ‘question, Mr. © 

ai n 
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David Hunter Miller 8 quotes the words of Secretary Olney written in 1896 - 
“The only possession required is such ag is reasonable under all the 
circumstances, in view of the extent of the te-ritory claimed, its nature, and: 
the uses to which it is adapted and is put.” The formula requiring only such 
occupation as is “reasonably required” selves the question. 

It is not due to accident that not a single 3tate can effect the occupation. 
even of those Polar islands that are adjacent t.2 its coast in a more ‘‘effective”’ 
manner than through the establishment of small posts and a periodic patrol. 
by avisoes, etc. Therefore, considering Poler conditions, the form of occu-- 
pation practised today by Polar States is al that can be “reasonably re- 
quired.” But this form of occupation of Poar territories can be recognized’ 
as sufficient and “reasonably required” only when carried out by adjacent 
littoral States, and by no means is it open 30 non-Polar States which can: 
have no reasonable interests in the Arctic except those that are scientific. 
For these scientific purposes no kind of oc-:upation of Polar territories is. 
necessary, for as far as we know Polar States place no impediments in the way 
of foreigners engaged in scientific research2s in the Arctic. In the event that 
a foreign Power acquires political interests -n these regions, such interests. 
could by no means be recognized as reasonable, and no effective occupation, 
however fully realized, could be regarded as lawful. 

Having reached the conclusion, then, that with regard to Polar territories: 
“effective occupation” is not an indispensabE condition, we are forced to the 
corollateral conclusion that we must disavow the whole triple formula of occu- 
pation, i.e., discovery, occupation and nctifi:ation. 

Quite independently of this reasoning, tae physical conditions and the 
_ policy of the Polar States compel this renine ting doctrine. We see indeed, 
that regardless of discovery and regardless of effective occupation, the dis-- 
covered lands and islands belong as a maker af fact to States in the region of 

attraction in which they are situated. ' l 

Hence, the third conclusion is inevitabb, namely, that the doctrine of 
occupation of Polar territories must be replcced by the doctrine of region of 
attraction. ` General Halleck says in his trea-ise on international law (1861): 

«The ownership and occupation of the mainland includes the adjacent 
islands even though no positive acts of owr2rship may have been exercised 
over them,”.and Mr. David Hunter Miller, liscoursing on the legal status of 
Arctic lands, comes to the same conclusior and speaks of the doctrine of 
“territorial propinquity,” “back country,” or “hinterland.” ` 

Paul Fauchille, the eminent French professor of international law, comes- 
also to the same conclusion when, in his t7eavise on international law, he says:. 
“The occupation which the poles allow of is an occupation of exploitation,. 
and not an occupation of habitation. That is for the polar regions the only- 
occupation which seems to be admissib.e; out it is necessary that it exist.. 

8 Op, ex. 
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Here, as in the case of every other unoccupied region, the mere fast of dis- 
covery is inoperative to produce a definitive right.” ° 


2. UNDISCOVERED LANDS AND ISLANDS 


In view of the foregoing conclusions and continuing the argument, we 

may assert that new, unknown territories, yet to be discovered within the 
limits of the Arctic Circle, and which at the present are regardec as terra 
nullius shoulc in the future be conceded to be under the sovereignty of the 
adjacent Pola: State in the region of attraction in which they are found, and 
that no constleration should be be given to the nationality © of _the SPIN, 
Neither the ‘aoisting of the flag of another State, nor a “notification of 
annexation to the national territory, nor the occupation, nor even the estab- 
lishment of ar intermediate aerial base, etc., should be regarded as sufficient 
to alter the l=gal doctrine above declared. This is the practice_of_Polar 
„States. Thur, the Government of Canada has declared that all the lands 
and islands, ciscovered and undiscovered, situated between Canada and the 
Pole are to be regarded as Canadian territory. By virtue of this declaration 
the Government of Canada in 1921 informed the Government of Denmark 
and the Danish expedition of Rasmussen, that if the said expedition should 
discover lands and islands situated in the claimed sector, they would be re- 
garded as beirg under Canadian sovereignty. 

In 1924, Mr. Denby, then Secretary of the Navy Department of the United 
States, stated. the government’s intention “to annex the North Pole as an. 
extension of Alaska to the North American possessions”; and coupled with 
this was the ssatement that “The United States of America cannot allow a 
vast unexplored area of 1,000,000 square miles adjacent to the United States 
to pass into tae hands of another Power.” The Soviet Government also 
decreed in 1925, “are declared to form a part of the territory of the U.S. S. R. 
all discovered lands and islands, as well as those that are to be discovered in the 
future, situated in the sector of attraction of the U. S. S. R.” : 

Mr. D. H. Miller and L. L. Breitfus agree in the conclusion that these 
claims are lawful, and as a practical solution of the question, the ending of 
the unwholescme discussion as to the ownership of the North Pols. Pro- 
fessor E. A. Korovin also assumes the soundness of these views." 

The questioa, then, of the legal status of the undiscovered Arctic territories 
may be regarded as solved not only as a theory but by positive law. That is 
to say, the saic lands and islands being still undiscovered are already presumed 
to belong to the national territory of the adjacent Polar State in the sector of the 
region of attraction in which they are to be found. ~~ 


3 Fauchille, op. cit., p. 658. 10 Fauchille, op. cit., p. 661. 

u “U, S. S. R. and Polar Lands,” Soviet Law, Moscow, 1926, No. 3; The problem of air 
occupation in cornection with the rights over the polar regions,” The Collection of Works 
of the Section for Air Law of the Union of the Societies ‘“‘Ossoaviachim” of the U. S. S. R., 

> First Part, Mosce-w, 1927. - 
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8., ICH-FORMATIONS, ` l . 7 


The explorations conducted within the Arcie Circle since the.opening of | 
the century reveal the fact that-there is a 2 -e ster area of ice and water than © 


` of land. Many- eminent jurists have expressed themselves concerning the 
legal status of ice-formations, ice fields, ica ascumulations, floating ice, éte: 
Waultrin, for instance, thinks that polar iœ =s well as polar seas should be 
regarded as having the same legal status zsh gh seas." Balch also is of the 
opinion ‘that as long as Arctic ice is chiefly ic:ting, neither it nor Polar seas 
should be subject to annexation to a State’s tervitory.“' The view of Fauchille 
seems to be that ice, being in its nature essertially different from water as well 
as from dry land, can be made with some Imtations the object of exploita- 


`, tion. Mr.L, L. Breitfus has lately writtea -hat Polar States must exercise 


n sovereignty over lands and islands within. the limits of their sectors. Like- 


wise they should exercise it to a certain 2rzent, subject to more precise ' 


définition in international law, over seas #=o~ered with ice and surrounding 


ix 


these lands and islands.* E. A. Korovim, a.30 having referred to the pre- ' 


viously quoted decree of April 15, 1926, əf the Presidium of the Central - 


„Executive Committee of the U. S. S. R reaches-the conclusion that the, - 


i Geneepiion. of those who drafted the Sovie: ie:ree included under “lands and 
` islands” also ice blocks and surrounding £as! The writer agrees with the 
opinion of E. A. Korovin. It must be rem=mbered that some’ of the im- 


“movable ice fields are utilized for land comnunication, and that it is possible: 


‘to establish there intermediate aerial stairs, ete. We are of the opinion 
. that floating ice should be assimilated legall, © xpen polar seas, whilst ice forma- 
` tions that are more or less immovable shouic enjoy a legal status equivalent to 


‘polar territory. Polar States acquire sovezdignty over them within the limits. 


~ of their sectors o attraction. 


4. SEA REGICNE - 


“Boas lying within the Arctic Circle srkcili be divided into two classes: 


first, seas covered with more or less immoveb-2 ice formations of Sonmiaeiie 
size; and, second, seas free from any ice 3cv=r. 


We have just offered a solution of the q.1:s -ion of the legal status of seas mack 


` the first category, by saying that they nis be regarded-as territory, and ' 
' that a Polar State in the sector of attracticn in which the sea is situated ac-- 


„quires sovereignty over it. 


The sea regions of the second dias shoul] >e divided with respect to their” 


- legal status into three main divisions: First. mouths of rivers, bays and land- 
“locked seas with an entrance which in tazccy is not wider than twice the 


12 Waultrin. “La question de la souveraineté des eres arctiques,” Revue Générale de Droit 
International Public, Vol. XV, pp. 412 et seg. - 

13 See Balch, ‘Les régions aretiques et antarclique: e le droit international, ” Revue de Droit 
International, 2d Ser., Vol. XI, p. 435. 


u“ Fauchille, op. cit., pp. 657 and 658. 15 See a tile cited in footnote 1. 1° Ibid., 11. f 


y i t 


t 


al 


BRIGHTS OVER THE ARCTIC ; ' 713 


width of marginal seas. As a matter of practice it might be wider, for in- , 
stance, Hudson Bay in Canada, the White Sea and Karskoye Sea“? in the 
U:S.8.R. The legal status of waters in this division must be assimilated to 
that of “national waters,” i.e., the littoral State acquires sovereignty over 
them. ‘This is the practice in the Arctic, although the doctrine is still not 
admitted. Messrs. L. L. Breitfus and E. A. Korovin share this opinion. 

In the second division are the waters of the maritime belt (for the © 
U. S. S. R. the breadth is twelve miles) and the waters lying between the is- 
lands of'archipelagoes. The legal status of waters in this division must also 
be assimilated to that of territorial waters, t.e., to the littoral State belong 
the sovereign rights over them. ‘Such sovereignty is limited, of course, by the 
right of innocent passage for foreign vessels. The privilege of fishing and 
hunting in these waters, when accorded, must be derived fully and exclusively 
from the littoral State. To it belongs the right of police, customs and sani- `- 
tary control, and of supervising navigation. Thus is this problem solved by 
the practice in the Arctic, a practice well exemplified by the characteristic 
‘conduct of England and France respecting their Antarctic possessions. The 
practice in fact accords, on the whole, with the theory of international law, 
although E. A. Korovin thinks that the unconditional sovereignty over these 
waters should be vested in the littoral State. 

The third division includes all the remaining waters of this category. 
It is in regard to the legal status of these waters that opinions vary the most 
widely. _They drift from the doctrine of high seas (Waultrin and Balch), 
through the doctrine of multilateral condominium (Fauchille, and in the es- 
sential. part of his theory, Heilborn), to the doctrine of “national sea” 
(Korovin). Such a broad divergence of views is referable to lack cf estab- 
lished practice in the Arctic. 
` When taking into account, however, the peculiarities of the Arctic Ocean, 
and the legal status of the adjacent territories and ice, we are obliged to 
conclude that the doctrine of the high seas, if applied to the Arctic Ocean, is 
quite unsatisfactory. Sovereignty should attach to the Polar States over 
the Arctic Ocean within their sectors of attraction. The jurisdicticn, how- 
ever, should be qualified by the assurance to foreign Powers of the right of 
innocent passage of all naval vessels, although the littoral State should have 
the right to regulate, control and even, prohibit hunting and fishing. This 
principle has been practically recognized in the Anglo-American-Russian- 
Japanese convention of 1911 regulating fur-seal hunting; and in the conduct 

_of the English and French in the Antarctic, as well as the new naval policy 
of the United States of America. 

Thus the proposed legal status for the high seas of the Arctic, is, in its 
essential part, nearly identical with that of “territorial waters.” 

1” The eastern passage into Karskoye Sea is usually filled with ice, and occasionally only 


harrow passages are left. The northern passage consists of the three narrow straits of 
Novaya Zemlya. 


1 
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. Summing up we reach the following coachsions: 


1. Polar. States wield sovereignty over : 35 regions covered with ice, ace 


cording to their sectors of attraction. + 


2. Littoral States wield sovereignty. o~e -and-locked seas free from ` te: 


and over gulfs and bays. 

3. Littoral States are entitled to a son e=aat limited sovereignty over all 
remaining sea regions free from ice, as wella- cver territorial waters, maritime 
belts and waters between islands according their sectors of attraction. 


5. AIR REGLOS 


A study of the conventions concerning 22A navigation, such, for example, 
as Article I of the International Air Consczion of October 13, -1919,!8 and 
_ the laws of most of the States, indicates thut the international law of the 

present recognizes the unlimited sovereignty of every State over the atmos- 
phere above its territory subject to the r=Lt of innocent passage for the 
air craft of other States.!° This would inzI:ce the mainland and‘islands, as 
well as all national waters, territorial wat21, surrounding the mainland and 
islands. The “effective occupation” of t5 aerial space is not required 
_ because it is natural for a State to exercise = ereignty over its atmosphere.” 

So that, inasmuch as the conclusions alse cy reached are to the effect that 
Polar States exercise sovereignty over kncay and unknown territory lying in 
their sectorial regions of attraction, and >= more or less immovable per- 
manent ice formations covering the nortk zart of the Arctic Ocean, as well 


ds over national and territorial waters, 5 cust be acknowledged that the 


Polar States exercise sovereignty ‘also cv2r the atmosphere above these. 
territories, ice and waters. 

Thé problem yet remaining to be solvec i: that of the right ‘of Polar States 
to sovereignty over the aerial space abovw iLe remaining water area, of the 
Arctic Ocean, free from ice, t.e., the high sea .. 


Inasmuch as the legal status of these v="er areas is closely assimilated ` 
to that of territorial waters over which a &tat= does exercise a limited sover- ` 


_ eignty; and since, according to the interni ral law of today a littoral State 
exercises unlimited: jurisdiction over the esnosphere above its territorial 


18 Convention relating to the regulation of Aeria Tiavigation, October 13, 1919, Article 1: ` 


“The high contracting parties recognize that every =cwer has complete and exclusive sov- 


ercignty over the air space above its territory. 5 
“ For the purpose of the present convention the ei ory of a State shall be understood. as 


including the national territory, both that of the mttaer country and of the colonies, and 


the territorial waters adjacent thereto.” 


19 Air Navigation Act, December 23, 1920: “Wi Tes the full and absolute sovereignty ` 


and rightful jurisdiction of His Majesty extends =uc_ has always extended, over the air 


superincumbent on all parts of His Majesty’s dommn-srs and the territorial waters adjacent ' 


thereto.” 
I have dealt with this question in my article, ‘ T=e Problem of a State Exercising Juris- 
diction over the Space of Atmosphere.” Internat o#2 Law, 1928. No. 1, Moscow. 
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waters, there -s no reason for treating the question of the legal status of these 
Arctic air reg.ons in a different manner. 

This argurrent is strengthened when we realize the impossibility of using 
airships for economiz purposes exclusively in this part of Arctic aerial space. 
If an airship should be used for operations connected with fishing anc hunting 
in these open waters, it would be as necessary to obtain the permission of the 
littoral State as it would be to obtain permission for fishing and bunting from 
vessels. Moveover, it is impossible to use the air for aerial communication 
without crossing ice regions, territorial waters and territories belonging to a 
State which exercises sovereignty over the atmosphere above. 

Hence we conclude that each Polar State exercises sovereignty over the aerial 
space above th: whole region of attraction of its sector. Mr. L. L. Breicfus sup- 
ports this opinion. Writing in 1928 he says: “ Within each of these sectors, 
an adjacent State exercises its sovereignty over discovered as well as over 
undiscovered lands and islands, this sovereignty being exercised not only 
over land, bu- also to a certain extent (yet to be precisely fixed internation- - 
ally) over seas covered with ice, surrounding these lands and islands and ‘as 
well over air regions above this sector.” 2 r 

The last qu2stion to be determined is that of the “region of attraction” of 
Polar States, as delimited by their boundaries, and of the ownership of the 
North Pole itzelf. 

From the foregoing examination of the legal status of Polar territories, 
we have conc:uded that they should be divided according to the regions of 
attraction of Polar States, and they should exercise their jurisdiction over the 
other objects of possession situated in the same region of attraction. Ac- 
cording to the now prevailing international law of the Arctic, these regions 
lie within the coast line of each of the Polar States and the meridian limits 
running up to the North Pole. . In outline these regions appear like a sector. 
This geometrizal drawing of a “region of attraction” explains the meaning of 
the terms employed in the present article, such as “sector of attraction” 
or “sectorial region of attraction,” which are now in common use. 

It now remains to try to establish the meridian limits between different 
regions of attraction of Polar States. This, however, has been done by a 
number of students of the question, and particularly by Mr. L. L. Breitfus 
in his most rezent work. 

The boundaries the least open to dispute are the limits of the North Ameri- 
can sector, which were established by the treaties of 1825 and 1867. From 
the Canadian side, the boundary runs along the meridian line of 141° west 
longitude, having been established by the Anglo-Russian Convention of 
1825. From she side of the U. S. S. R., it runs approximately along the 
meridian line æf 169° west longitude, fixed by the Russian-American Conven-. 
tion of 1867, aad more precisely by the decree of the Presidium of the Central 


2 See article cited in footnote 1. 
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A 


. Executive Comimittee’ of the U: S. S. R. o`t 926; that i is to Bay,. bie the’ 
meridian line of 168° 49" 32” west longituda > 

There is no ground for objection to this n=¥ liné on the’ a of the United’ 
States,’ for it enlarges the, American sector.” i i i 

The adjacent sector is that of the U. S. =: R. On the east its boundary- 
passes along the same meridian line of 168° <9 32” west: Jongitude, and on the 
west it borders upon the Norwegian-Finnis2 sector, the boundary being the 
- meridian line of 32° 4’; 35” east longitude excording to the decree’ of the: ` 
Presidium of the Central Executive Commitee of the U. S. S. R. of 1926.. 


-. This boundary line curves into the sector of she U. S. 5. R. at about 35° east 


longitude in the region of the Spitzbergen #rchipelago belonging to Norway. 
This boundary also is not open to dispute. 

_ The Finnish sector lying within the mer dan lines of 31° and 32° 4’ 35” 
east longitude approximately, and having ca level of 70° north latitude a 

` base width of only one degree, i is so small tzet it cannot be of mush impor- 

` tance to Finland. 4 


a 
tw 


` The eastern boundary of ‘the Nocera ctor, fixed by the Paris Con- ` 


vention of 1920, has already been mentiozed, and the western’ boundary `. 

passés along the meridian line of 10° east »agitude approximately. Den- ” 

’ mark can raise no objection to this line, as Żt is contiguous to that of Nor- 

way and fully satisfies her claims: 

_ The Danish sector lies between the mer dan lines of 10° east longitude 
‘and of 60° west longitude approximately, wk a certain curve, advantageous , 
to Denmark, along the coast of Greeniand. It is fixed by the Convention ` 
of 1924 between Norway and Denmark and hes been recognized by England. » 
So that the extent of this sector also is cei:nowledged by the States that 
have jurisdiction over the contiguous secto->3 

Lastly the Canadian sector lies between He western Danish boundary of i 
the sector, i.e., approximately between the meridian line of 60° west longi- 
tude and the eastern boundary of the Amer ean sector, #.¢., the meridian line, 
of 141° west longitude. These limits are tared on the Convention of 1825 

` and the agreement with Denmark.’ 

To have adjusted the matter with finalisy and to have defined the legal 


1 


* Nors BY EDITOR.—If it were true that the Con=ntion of 1867 fixed the boundary be= 
tween ‘American and Russian possessions at 169° wert ongitude, no decree of the Presidium 
of the Central Executive Committee altering this tre would have any validity. As, a 
matter of fact, changing the line to the eastward by KC 28” would not enlarge but diminish 

’ American territory, for it would transfer the islara of Ratmanoff or Noonarbook’ from 

” \American to Russian jurisdiction. “The error of tke author of this article is in assuming’ 
thet 169° west eyer constituted the line. The treat: coes not mention it. It describes the 
meridian as that one “passing midway between the iskands of Krusenstern or Ignelook and 
the island of Ratmanoff or Noonarbook, and proceec.3 Tue north without limitation into the 
same Frozen Ocean.” These two islands are very clos together and it is to be assumed that 
the reference in the decree to 168° 49’ 32” west longitade is merely the Russian way of de- 
scribing the same line. (D. ©. S.) l ‘ 


an 


RIGHTS OVER THE ARCTIC 717 


status of the part of the Arctic Ocean which is free from ice, it would have 
been necessary to have convoked an international conference of the six inter- 
ested States mentioned above, as it was once proposed by Great Britain. 

As to the ownership of the North Pole, it should be remarked that the 
Pole is an intsrsection of meridian lines of the said five sectors” * Neither 
legally, nor in fact does it belong to anyone. It might be represented as an 
hexahedral frcntier post on the sides of which might be painted the national 
colors of the State of the corresponding sector. 


22 Five, because the sixth, Finnish sector, ends at Spitzbergen and does not extend as far 
as the North Poe. 


THE ELECTION OF MEMBERS OF TAZ PERMANENT COURT OF 
INTERNATIONAL CISTICE : 


By Mantey 0. Moson 
Bemis Professor of International Lac, Harvard Law School 


The progress made in international organEation during the course of the 
last decade is nowhere better illustrated thar in the elections of members of 
the Permanent Court of International Justice. A generation ago, when the 
Permanent Court of Arbitration was crese», following the meeting of the 
first Peace Conference at The Hague in 189), no attempt was made to depart 
from the equal representation of all partic_pa-ing States; and the Convention 
for the Pacific Settlement of Internationa. Disputes of that year provides 
(Article 23) that each State may name four members of the Permanent Court 
of Arbitration.’ Nor did-it prove possible to depart from that system at the 
second Peace Conference at The Hague in 1937; in the projet for a permanent 
court of arbitral justice which was drawn up gi that time,! no provision could 
be made for the election of judges of sca a tribunal, because agreement 
could not be reached. The International P-ize Court, provided for in the 
Convention of October 18, 1907, which was never ratified, was to be com- 
posed of judges and deputy-judges appoiated by each of the contracting 
Powers. It was to have fifteen judges Sitting at any session; those of the 
eight ‘‘Great Powers” were to sit in all z+s 3, and the judges and deputy- 
judges appointed by other Powers were to sis “by rota”; but this provision 
was not accepted by at least ten of the sigra -vries to the convention. Here 
was a recognition of the special position >£ the great Powers, and an at- 
tempted compromise with the principle oi egzal representation which failed. 
In the years following 1907, an effort to ha~e the same system applied in the 
. selection of judges of a permanent court > exbitral justice proved abortive. 
In the Central American Court of Justice existing from 1908 to 1918, one 
judge was selected by each of the States <ca‘mtaining the court. So that in 
our entire experience before 1914, there was no indication of any successful 
method by which the members of a permanent international tribunal might 
be selected, apart from the equal represea ion of all States concerned. | 

When a committee of jurists met at Tks Hague in 1920 to draft the 
Statute of the Permanent Court of International Justice, a new situation 
had already been produced in internatiorad .ffairs by the acceptance of the 
provisions for the Assembly and Council ci zhe League of Nations. In the 
former body, full recognition had been g-v=2t to the principle of equality of 

1 Annex to the first voeu of the Second Peace Conzer=nce of 1907. An English translation 
is published in Scott, Hague Conventions and Del -recions of 1899 and 1907, p. 31. 

718 


THE ELECTION OF MEMBERS OF THE PERMANENT COURT 719 


States which had dominated the two Hague Conferences; while the composi- 
tion of the latter body. took account of the special position of the so-called 
“Great Powers.” by giving to the British Empire, France, Italy, and Japan, 
and later to Germany, a permanent representation. This new situation was ` 
seized upon by the Committee of Jurists, and after long consideration it 
accepted a sugzestion elaborated, if not originated, by Mr. Elihu Root, a 
member of the committee, that the judges and deputy-judges of the new 
court should b= elected by the two bodies, the Assembly and the Council. 
The committee also proposed a link between the old Permanent Court of 
Arbitration an-1 the new Permanent Court of International Justice by sug- 
gesting that the members of the former should nominate the candidates to © 
be voted on in the election of members of the latter. Such provisions found 
place in the original Statute of the new court annexed to the Protocol of 
Signature of December 16, 1920, which came into force in 1921. Six elections 
have taken plase since the Statute came into force: a full roster of judges and 
deputy-judges was elected September 14-16, 1921; a successor to Judge 
Barbosa was ected qan September 10, 1923; a successor to. Judge Moore was 
elected on September 8, 1928; successors to Lord Finlay and Judge Weiss 
were elected or September 19, 1929; a successor to Judge Hughes was elected 
on September 17, 1930; and a full roster of judges and deputy-judges was 
elected for the new term of nine years on September 25, 1930. The experi- 
ence seems to >e sufficient, now, for certain observations to be made on the 
whole system. 


THD SIMULTANEOUS EXPIRATION OF TERMS OF OFFICE 


The Statute of the court has sometimes been criticized because it requires 
all members of the court to be elected at the same time. Instead of provid- 
_ing that all members of the court should serve for the same period of nine 
years, it might have fixed the tenure so that the terms of some of the judges ` 
would expire at one time, and those of others at other times. With fifteen 
judges of the sourt, for instance, it would be more simple, perhaps, if the 
terms of five of the members expired at the end of each period of three years. 
Such a system would have the advantage of assuring greater continuity in 
the work of tke court; but though it is now possible that all of the judges 
elected at any zeneral election would be new to the work of the court, that is 
` not probable, end the general election of 1930, at which seven members were 
reélected, has shown that continuity may be obtained under the present 
system. Moreover, there are several advantages in having all the terms 
expire simultaneously: in the long run, the number of elections which must 
be held is probably smaller; and considering the necessity of attaining agree- 
ment among tie representatives of more than fifty members of the League 
of Nations, it is probably much easier to elect all the members than it would 
be to elect a smaller number. The present system probably assures satis- 
faction to a larger number of States than would a system under,which a cer- 
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tain number of tea ofthe sour wad be elected every: three’ years; 


and it is significant that no changé in this system was, proposed when a ` 


l protocol for the revision of the Statute ws being drafted i ih 1929, 
> | THE SYSTEM OF NOwCNATIONS 
The Statute of the court (Article 4) pdvides that its members shall be: 
elected ‘from a list of persons nominated F: ythe national groups in the Court 
of Arbitration,” but Article 5 limits this by restricting the issuance of, 
invitations to nominate “to the members cì she Court of Arbitration belong-. 


f 


. ing to the States mentioned in thè Annex to the Covenant or to the.States - 


which join the League subsequently;” an=-*‘in the case of Members of the 
League of- Nations not represented in the Fermanent Court of Arbitration, 


` ‘the lists of candidates shall be drawn up br national groups appointed Tor pri 
this purpose by their Governments under ze ’same conditions as those pre- . 


scribed for members ‘of the Permanent Co at of Arbitration by Article 44 of 
the Convention of The Hague of 1907 fe- the pacific settlement of: inter- 
national disputes.” On March 12, 1930, sie date of the last report of the a 
, Administrative Council, forty-three State were represented in the Perma- 
nent Court of Arbitration. Of these, tks groups of Mexico and Turkey: 
were not entitled to nominate, since thes» States were not members of the 
' League of Nations and were not mention~/] in the Annex to the Covenant. 
On the other hand, the groups of the United States, Brazil and Ecuador were 
`. invited to nominate, as these States werz mentioned in the Annex to the 
Covenant, though they were not membere c the League; yet of these three, 
` only Brazil has ratified the Court Protocal of December 16, 1920. Of the 
forty-one States whose national groups in bae Permanent Court of Arbitra- 
tion were entitled to nominate, the groups 3° forty States made nominations: 
in 1930, only that of Argentina failing tc Jo so. Sixteen members of the’: 


‘League of Nations not represented in the Permanent Court of Arbitration’ - 


were éntitled to set up national groups =c make nominations. Of these, ' 
nominations were actually made by the g-91ps of nine—Albania, Australia, 
Austria, Estonia, Honduras, India, Irish Fæ State, Latvia and Luxemburg. 
No nominations were made by national gaps in Abyssinia, South African | 


‘Union, Canada, Liberia, Lithuania, New Zealand, Paraguay. ae ee ae 


The invitations to make nominations nast be issued by the Secretary- 
General of the League of Nations “at lea:3 three months before the date of 
the election.” In practice, they are usy issued earlier; in 1930, they. 
- “were ‘despatched on March 21, and the =Isction was not held until Sep-' 
tember 25. The invitations are addressec t the individual members of the. r 
Permanent Court of Arbitration, but the> are sent under a covering letter . 
to the government of each country, usualy to.the Ministry of Foreign Af- 
fairs. This practice is not foreseen in the S-atute of the court, and its: justi- ` 
fication is not obvious. Though the nati1al groups sometimes. send their ` 


E nominations directly to the Secretary-G=r=ral, they are more often sent 


+ 


} 
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through some azent of the Ministry of Foreign Affairs, and the latter may. - 
thus have an opportunity of influencing the choice to be made: The Statute 


_ (Article 5) alsc directs the Secretary-General to invite the nominations 


“within a given time.” This is always done, but the time limit which is set 


is not absolute, and in practice nominations are received up to the last or 


almost the last minute before the election is held. The 1930 invitations . 
asked the groups to nominate by August 1, but several nominations, includ- 
ing that,of the Jnited States, were received after that date and included in 
the list of candElates dated September 8, 19302 

There would seem to be three reasons for entrusting the nomination of 


‘candidates to the national groups: (1) the system is intended to secure the 


independent jucgment of competent men who are not necessarily government 


` officials or politcal leaders; (2) it leaves the representatives of members of 


the League of Mations freer in their voting in the election by the Assembly ' 
and the Counc; and (3) it provides a useful link between the Permanent 
Court of Arbitration and the Permanent Court of International Justice. An 
alternative woud have been to have the nominations made by governments; 
this might havemeant that only nationals en rapport with the party in power 
would have been selected, and it might have been taken to obligate each 
member of the League to urge more strongly the election of its own nominees. 
Moreover, in the actual election, representatives of other governments 
might have felt greater embarrassment in refusing to vote for a government 
nominee. Anovzher alternative might have been the nomination of candi- 
dates by the highest court in each State; indeed, such a suggestion seems to 
have been considered by the second Hague Conference, and it was ad- 
vanced by a Netherlands’ Government committee in 1919. But the judges 
of such national courts are not necessarily qualified to select the best candi- 
dates for an int-rnational tribunal, and this alternative would seem to have, 
few advantages. The system actually in force has some disadvantages. 
First, it is not clearly understood; for instance, the British Secretary of 
State for Foreign Affairs stated in the House of Commons on July. 16, 1929, 
that a British cendidate had “received a nomination from the previous gov- 
ernment” and the Secretary of State seems to have accepted responsibility 
for the nomination of this candidate.2 This is a complete misconception of - 
the system of rominations. Moreover, recent experience makes it quite 
clear that some of the national groups do not select the strongest possible 
candidates from among their own nationals; the group is composed of not 
more than four persons, and frequently a smaller number, and sometimes it’ 
would seem tha; a person not persona grata to one member of the group can- 
not be nominated. Still another disadvantage of the present system is that: 


? Published in League of Nations Document, A.31.1930.V. The Venezuelan nominations 
were published on September 9, 1930, in Document, A.31(a).1930.V. 

3 230 British Pariamentary Debates, p. 399. See, also, 68 Law Journal, P. 85, for a mis- 
conception of the system, . g 
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PAAA do not always feel E ETR appoint their full quota of four 


members in the Permanent Court of Arki -ration. In the latest report of the - 


-Administrative Council of the Permanens Sourt of Arbitration, four States 


are listed as having each but one member _n-She Permanent Court of Arbitra- ' 
tion. Obviously this deprives the elects of the advantage of a collective 


-judgment behind the nominations by sıch groups. This point was em- 


phasized in the 1929 election, in which a national “group” consisted of but, 
one member who nominated himself and vno was elected a judge. But in ` 


spite of these disadvantages, and the >~s-ibility of its abuse, the present 


system is probably as good as any-whick right have been devised; and no - 


effort was made to change it when the protocol of revision was drafted in 


1929. 
The Statute (Article 5) provides for ‘tne nomination of persons in a posi- 


tion to accept the duties of a member of zLe Wourt.”. A compliance with this - 


provision by the national groups would carly involve their ascertaining, 
prior to making a nomination, that ther mminee is in a position to accept 
‘such duties. But many of the national gous do not seem to feel themselves 
under this duty, and they frequently noriiate persons who cannot be thus 
described. Sometimes these nominees decine to submit to the candidature 


thrust upon them; but this is not always tL2 case, and-in consequence some’ 
of the nominees actually voted for in the 2} tions are not disposed to accept 


if elected. This has two disadvantages; -t deprives the electors of a willing. 
candidate in the list; and it adds to the .aportance of the formal acceptance 


-after the election is held. So far, howev=r, no candidate elected has de- 
clined to accept. The practice might be li souraged if the invitation by the 
Secretary-General contained a suggestiex. = the national groups that they 
should previously ascertain that their carciHate is willing to accept candida- 
tuře and, in the event, election. 

A large number of candidates has keer nominated in each election: /in 


the general election of 1921, 89 candidefe were nominated by 34 national - 


` groups; in 1923, there were 31 adidas È the election.to fill the vacancy 
caused by the death of Judge Barbosa; ir. 1928, there were 26 candidates in 
the election to fill the vacancy caused by tke resignation of Judge Moore; in 
1929 there were 25 candidates in the electinr_to fill the vacancy caused by the 


death of Judge Weiss, and 24 candidates ia the election to fill the vacancy — 


caused by the death of Lord Finlay; in IS3C, there were 16 candidates in the 
election to fill the vacancy caused by the rs znation of Judge Hughes, and 60 


candidates in the general election. Thess gures indicate a tendency of the ` 


Ns national groups to: approach a wider mescure of agreement, as experience 

-accumulates. More groups are nominatine the same men, perhaps because 
of more consultation in advance. Such zCsultation might be carried still 
further, however, though it may not elimn:te a certain tendency among the 
national groups to pay compliments by nominating person who have : no 
considerable chance of being elected. 
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THE CONDUCT OF THE ELECTIONS 

When the first general election was held in 1921, the experiment was quite ' 
new and there vere many doubts as to how it should be conducted. The 
Assembly and Council acted simultaneously but independently, the former 
voting in public session by secret ballot, the latter voting in private session 
by secret ballot. Of the 89 candidates on the list, votes were cast in the first 
balloting in the Assembly for only 51. The first ballot in the Assembly re- 
sulted in a majority vote for nine candidates; in the second ballot, one candi- 
date received a majority; in the third and fourth ballots, no candidates re- 
ceived a majority. Of the eleven candidates who received a majority vote in 
the Assembly, rine were also given a majority vote in the Council and were 
thus elected. A sixth ballot in the Assembly gave a majority’ to two 
candidates, whc were thereupon voted for by a majority of the Council and 
elected. : The e.ection of deputy-judges was then begun. A first ballot in 
the Assembly gave a majority for two candidates; a second ballot gave no 
candidate a majority; a third ballot gave two candidates a majority. Com- 
parison was then made with the list of candidates who received a majority 
vote in the Council, and three candidates were found to have a majority vote 
in both bodies aad were thus elected. A fourth ballot in the Assembly gave a 
candidate a maprity, but the Council gave a majority to another candidate. 
After a fifth ballot in the Assembly, and another ballot in the Council, 
the deadlock remained.~ A conference committee was then set up, and its 
nominee prompily received a majority of the votes in both the Assembly 
and the Council. The election was thus completed on the second day after 
it was begun. The event was justly a cause for rejoicing;* the system had 
succeeded; 42 members of the League of Nations had voted; 12 ballats had 
been taken in the Assembly. Al the 15 members of the court elected were 
candidates nommnated by the national groups; but it was necessary to. resort i 
to the expedient of a joint conference of representatives of the Assembly and 
the Council, as provided for in Article 12 of the court Statute. 

At the general election on September 25, 1930, a practice had grown 
up which simpliñed the procedure, and'fewer questions arose. The election 
was greatly facilitated, also, by the increase in the number of judges. The 
Protocol for the Revision of the Statute of September 14, 1929, would have 
increased the nember of judges to fifteen and abolished the post of deputy- 
judge. . When this protocol failed to come into force, owing to the objection 
of Cuba, the Ccuncil of the League of Nations proposed, on September 12, 
1930, that the assembly increase the number of judges in accordance with 
the provisions 3f Article 3 of the court Statute; these bodies were not, 
competent to akolish the post of deputy-judge. The Assembly adopted this 


4“One dream of the ages has been realized in our time.” James Brown Scott, in this 
JOURNAL, Vol. XV. p. 558. “It should have given to every lawyer a thrill of cosmic vibra- 


tion.” John H. W gmore, in 16 Illinois Law Review, p. 207. i 
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proposal, Sonarenily ani willingly. But isi is difficult to find any impelling 
reasons for the increase; certainly the presaect of cases to come before the 
“court does not justify it; nor does the court’= experience give very convincing . 
reason for the change. An explanation -s probably to be found in the. 
desire of representatives in the Assembly = facilitate the election; but no 
serious inconvenience is to be See. aza result of e fifteen judges $ 
instead of eleven. 

Though the general election in 1921 occuzied three days, that i in 1930 was 
completed in one day. Fifty-two membezz of the League of Nations voted 
in the Assembly in 1930. On the first ballo-in the Assembly, fourteen candi- ` 
dates received a majority of the votes, anc as they were all voted for by a’: 
majority of the Council, they were electeL The second, third and fourth , 


t 


-, ballots in ‘the Assembly yielded no majority On the fifth ballot, M. Urrutia i 
” (Colombia) received a majority in the Assembly, but he was not ‘on the Coun- 


cil list. The sixth to ninth ballots yiebicd no majority. On the tenth' | 
. ballot, M. Hammarskjéld (Sweden) receivec a majority vote in the Assembly, 

. but the Council meanwhile had given a mejority for M. Urrutia, and he was 
elected after the eleventh ballot in the Assembly. ‘The balloting for deputy-. 
‘judges then began. On the first ballot, o2¢. candidate had a majority, two 
candidates had a majority on the second ballot, and a fourth candidate 


‘ received a majority on the fifth ballot. ‘hrée of these four received the 


majority vote in the Council, and were e-ested; after a sixth ballot in the 


va Assembly, the fourth deputy-judge was elected. Seventeen ballots were thus 
: ` required in the Assembly, but it was not ne>Ssary to set up a joint conference ` 


m 


ii 


to complete the election. J 


The device of a conference committee fx the rosonelliation of the diver- 
gent views of the Assembly and the Couzil is of the utmost importance. 
It resembles the procedure by which diver; rent views of the House of Repre- 


` sentatives and the Senate of the United S:ates are brought into harmony. ' 
,M. Adatei (Japan); who was a member of tze Committee of Jurists in 1920, 


told the Assembly in 1921 that it had been he opinion of the Committee’ of ° 
Jurists that a situation would never arise ‘x which it would be necessary to ’ 
employ this device.* It had to'be'resorted io, however, in 1921. Whether 
used or not, the device is a comfortable thing to have in the background and ~ 
it should è ensure escape from any § serious d2sdlock. 


{ 


THE FILLING OF VA ANCIES 


The filling of vacancies by bye-electiors has occasioned little difficulty.. 
One question always arises as to the declaret-on of the existence of a vacancy. | 


` In the case of the death of a member of th= court, there is no problem; but 


if a member resigns, no body has been vestec with special authority toaccept 


[ -the resignation and to declare a vacancy to exist. The Statute (Article 14) 


mentions vacancies, but makes no provisiar for resignations. The Protocol . 
5 Records of the Second Assembly, Plerey. Meetings, p. 255‘(1921). 
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for the Revisior of the Statute of September 14, 1929, would have rernedied 
this obvious dezect in the Statute. In practice, only two judges heve re- 
signed, Judges Moore and Hughes.’ In 1928, Judge Moore addressed his 
resignation to zhe Secretary-General of: the League of Nations. Judge 
Hughes address2d his resignation, on February 15, 1930, to the Secretary- 
General of the Lzague of Nations, sending a similar message to the President 
of the court, “te take effect immediately”; his resignation was accepzed by 
the Council of tae League of Nations on May 12, 1930, but “subject to-the 
concurrence of the Assembly.” In 1929, two vacancies existed simul- 
taneously, and separate nominations were made for each; but when the 
Assembly and the Council came to fill them, a single election was held. 


This meant that candidates nominated for either vacancy became elig‘ble to © 


election to fill tke other vacancy. No question arose as to the regulazity of 
this procedure, end as only one ballot was necessary, it produced no serious 
consequence; but its propriety may well be questioned. 


THE NATIONALITY OF JUDGES 


The Statute tArticle 2) envisages a court “composed of a body of in- 
- dependent judges elected regardless of their nationality”; but it cirects 
(Article 9) the ekctors to “bear in mind” that “the whole body should rep- 
resent the main forms of civilization and the principal legal systems of 
the world,” and it further limits the body by providing that more than one 
national of the same member of the League may not be “considered as 
_ elected.” The requirement of election “regardless of nationality” is 
modified by the 3tatute itself, therefore, and it seems to envisage mos; arti- 
ficially what is a:tually possible. Of course, the judges are not elected “re- 
gardless of their nationality”; no such election could succeed. States will 
doubtless always take pride in having their nationals on the court; and so 
long as they do, their votes in the election must be influenced accordingly. 
Perhaps, also, th2 satisfaction with which the court is regarded will i in some 
measure depend >n the nationality of the judges. 

In the two general elections, to date, it seems to have been generally under- 
stood that one judge possessing the nationality of each of the “Great Pow- 
ers” should be elscted. ‘This did not apply to the case of Germany in 1921, 
_ but that is to be explained by Germany’s not being at that time a member of 
the League of Netions. In each case in which a vacancy has been filled, to 
date, the person elected has been of the same nationality as the previous 
incumbent; only ive vacancies have been thus filled, but one can foresee the 
growth of a practice which would make it a general rule that vacancies should 
be filled with such nationals, and the result might not always be desirable. 

On July 19, 1920, the representatives of twelve Latin-American States ad- 
dressed a communication to the Secretary-General of the League of Nations, 


: ê For a report on tne procedure by the General Committee of the Assembly, see League 
of Nations Documens, A.57,1929.V. 
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stating that their governments “consider tLat they should be represented in 
the Court in the same proportion as on tze Council, and that, of the fifteen 
members of the Court, three should be zetionals of Latin-American coun- 
tries.”” It was stated that this proportioz should be maintained ‘in view: of 
the probability of an increase in the near fature in the number of American 
countries which are Members of the Leagze ”; as all American States, except 
- the United States, Brazil, Costa Rica, E=-ador and Mexico, are now mem- 
bers of the League, it is not very clear ho+ -his increase is to be effected. It 
was also contended that the provision fc > che representation of the “main 
forms of civilization and the principal lega systems of the world,” properly 
applied, required this “equitable distribe.-on of the judges’ posts.” If the. 
justice of this demand be admitted—an= 20 continent can be supposed to - 
have a monopoly of brains and ability—it may be questioned whether the 
establishment of such a rule would prod=ce the best results in the long run. 
The compliance with the demand in the eetion by the Assembly and Coun- 
cil in 1980, can hardly be taken to have 2stablished the rule for the future. 
One phase of the situation has chansel very materially since the first 
general election in 1921. At that time tne Council of the League of Na- 
tions consisted of the representatives d zight states, of which four were 
permanently represented, commonly czEd the “Great Powers”; it was 
therefore impossible for any combinatica of other Powers to elect a judge 
against the combined votes of the “Gret Powers.” In 1930, however, the 
Council consists of the representatives af fourteen members of the League 
of Nations, of which only five are p2rnanently represented. Hence a - 
combination of other Powers might elec: + judge against the disapproval of 
the combined “‘Great Powers.” To this &tent, therefore, the situation met 
by the election system in 1921, is no lonz2- provided for. Conceivably, it is 
legally possible for the Assembly and ~suncil to elect a roster of judges 
which would include no national of any z4 the “Great Powers,” though it is 
practically inconceivable, as things now stand, that this should ever be done. 


RESULT OF THE GENERA 2LECTION oF 1930 


The result of the general election in H*) is most gratifying. Five of the 
judges—Altamira, (Spain), Anzilotti (ety), Bustamante (Cuba), Froma- 
-geot (France), and Hurst (Great Bricin)—-were reélected; four of the- 
remaining five did not stand for reélecicn. The election of Judge Kellogg 
is a,reélection in form only, as he became the successor of Judge Hughes . 
‘only a few days before the general eleci~n was held. Two of the deputy- 
judges—-Negulesco (Roumania) and V’ang Chung-Hui (China)—were 
elected judges. The new judges are: A-ecci (Japan), van Eysinga (Nether- 
lands), Guerrero (Salvador), Kellogg ‘United States), Rolin-Jaequemyns 
(Belgium), Rostworowski (Poland), SeLiicking (Germany), and Urrutia 
(Colombia). The new deputy-judges :re: Erich (Finland), da Matta 


1 Published in League of Nations ~cument, A.31.1930.V., p. 23. 
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(Portugal), No~akovitch (Yugoslavia), and Redlich (Austria). All of the 
candidates elecsed promptly accepted to serve. Each of the new members 
of the court, except Judge van Eysinga, was the nominee of his own na- 
tional group. Zach of the new judges, except Judge Kellogg, is a mernber of 
the Permanent Court of Arbitration. The new roster complies quite ade- 
quately with tLe principle that “the whole body should represent the main 
forms of civilization and the principal legal systems of the world,” though 
it seems unfortunate that no Scandinavian was-elected; and the variety of 
, experience of tke new judges is a guarantee of their usefulness to the court. 
Certainly the prospect before the court was never brighter; it has passed the 
period of experimentation, and it may now be regarded as a fixture in our 
_ international lice. 

The election >f nineteen members of the court is by no means the free-for- 
all contest which it seems to be regarded in some quarters. There are usu- 
ally various cardidates whose election is more or less assured in advance, and 
the number of places which give rise to contest is relatively small. In 1930, 
for instance, it was to be expected that judges would be elected who had 
American, Britzsh, French, German, Italian and Japanese nationality. The 
Latin-Americar States were claiming three places on the court, and a Spanish 
member was almost a certainty. This left a serious contest about only five 
of the judges, end one of these places would doubtless have gone tc Judge 
Huber if he had consented to be a candidate for reélection. Nor was there 
much doubt as to the individuals to be chosen in most cases. Some of the 
judges were surs of reélection; and other candidates, as the nominees of their 
respective naticnal groups, were quite certain to be elected. 

From the results of the six elections which have been held to date, the 
conclusion seen s clear that the system of election has proved to be a great | 
success. It is expeditious, it is not cumbersome, and it works. The post- 
War world has succeeded where the pre-War world had failed. 


8 The record of tae election is published in the Journal of the Eleventh Assembly, 1930, pp. 
270-274. The Asembly and the Council acted under the provisions of the Statute as 
annexed to the Prctocol of December 16, 1920; but the assembly seems to have envisaged the 
possibility that the Revision of Protocol of September 14, 1929, may come into force during 
the next nine yeas. M. Pilotti (Italy), as rapporteur for the First Committee, therefore 
made the following statement to the assembly: “If fifteen judges were elected under the new 
proposal, recourse would only be had to the deputy judges in quite exceptional cases. The 
present assembly, aowever, would have to elect four deputy judges in conformity with the 
Statute of 1920. These deputy judges, however, would not be called upon to fulfill their 
-duties in the event of the new Protocol coming into force.” Idem, p. 270. 
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` of Neuilly of November 27, 1919). 
_ Pact of Union of December 1, 1918 n.s Gined at Belgrade, capital of the 


BASIC RULES, OF THE JUGOSE.V LAW CONCERNING. 
NATIONELITY' ae 


os By J. Pesrcct 
> | an Professor of Law at the cori of Belgrade 


The State of the Serbs, Croats and Sozenes, or the State of jogodat 
is one of the creations of the World War 1914-1918). _ It is composed of | 
the former Kingdoms of Serbia and No2-2negro, of the Southern Slavic 
provinces belonging to the former Au:tm-Hungarian Monarchy (see the 
Treaties of Peace of St. Germain of Sectexber 10, 1919, and of Trianon of - 
June 4, 1920), and of a certain part of ths Erigarian territory (see the Treaty. — 
The J_zoslav State was founded by the 


former state of Serbia, and now capital =f Jagoslavia) and was subsequently ‘ 
‘ recognized by the Treaties of Peace, (195-1320) which liquidated the World 

War; as well as by the neutrals. It s:cased its Constitution on June 28, 

1921, whereby the State of Jugoslavia -va3—o be a monarchy, in its nature’ 


constitutional (with. the. Karageorgevitsh. dynasty), parliamentary (of the : . 


unicameral type) and hereditary. Mo-ecser, according to the same Con- 
‚stitution, Jugoslavia was to be a ‘unitazy end centralized state.. This was | - 
al mistake on the part of the Jugoslav Coastituent Assembly, as we have 
endeavored to show elsewhere.2 The Jizoslav State should rather have .- 
been organized on a federative basis; it sho 11d have been made a federated 
state, i.e., a Bundesstaat, and not a federeton of states, i.e., a Staatenbund.., 
And indeed all the difficulties thus far -xx rienced by the new state are at 
, bottom ascribable to the aforesaid misteLe by the Jugoslav Constituent 
Assembly of 1921.2 Recently the Jugcsla~ Constitution was abolished by 


1 By Turkey.the State of Jugoslavia was not r:cczaized until the conclusion of the Treaty 
‘of Angora of February 5, 1926, between the twc sta-es. ' Jugoslavia hes not yet acceded tò. 
the Treaty of Lausanne of: July 24, 1928, whicl. tack the place of the Treaty of Sevres of 
August 1), 1920.. 

_ ? Especially in our articles “Hinheitsstaat ader-B: resstaat in J’ ‘uogslavien ? ? published i in | 
the Neue Zurcher Zeitung, Zurich, Switzerland, Be,and “ Die politische Fortentwicklung , des 


- jugoslawischen Staates,” published in the same j-umel, 1928. 


$ Concerning the character of the Jugoslav Sat=, one school of opinion holds that both 
from the foreign point of view (international lar) -d from the domestic point of view it is 
not a new state but rather the old Kingdom of Sirk € aggrandized by annexations. Accord- 
‘ing to a second school of opinion, Jugoslavia is: n=~ state only from the domestic point of | 
view, while from the foreign standpoint it is he State of Serbia aggrandized. Finally, ‘ 
according to a third school, to which we ourseles adhere, the Jugoslav State is a new state 

u both. from the point of view of international lav auc from the point of view of the internal 
public law of Jugoslavia. On the genésis of the Lizoslav State see our study ‘ ‘Principaus 


128 ; Ne Re i i at { 
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a proclamation of January 6, 1929, made by the present King of Jugoslavia, 

Alexander Kazageorgevitch. Now the principle of the separation of. public 
functions, a/characteristic of the modern state, is no longer valid in Jugo- 
slavia. All tke functions of the state, legislative, judicial,‘ and executive, 
are joined in the person of the monarch. The character of a unitary and: 
centralized stete has been preserved for Jugoslavia, but, and this should. 
be clearly und=rstood, also after the abolition of the Constitution. 

Jugoslavia iz one of the most heterogeneous countries of Europe, not only 
from the point of view of ethnology, but also from the standpoint of legis- 
lation. Asa matter of fact, Jugoslavia is composed of siz legislative regions, 

_ ‘to wit, (1) Sertia; (2) Montenegro; (3) Slovenia~-Dalmatia, territory formerly 

belonging to £ustria, or Cisleithania;.(4) Croatia-Slavonia (a section which 
prior to the founding of the Jugoslav State was a part of Transleithania, t.e., 
Hungary proper, but which enjoyed considerable autonomy with its own 
national assemsbly or Sabor, and a vice-chief of state, the ban; this autonomy 
was completely lost to Croatia-Slavonia when it joined Jugoslavia); (5) 
Voivodine, or:the former Serbian duchy (containing the provinces of Banat, 
Batchka, Barazina and Mour; these provinces formerly belonged to Trans-. 
leithania); (6) Bosnia-Herzegovina (it was a part of Austria-Hungary; 
without having belonged specifically to either half of the Dual Monarchy. 
Since its annexation by the Monarchy in 1908, Bosnia-Herzegovina had en- 
joyed an autonomy comparable to that of Croatia-Slavonia, and from 1910 
on it had its cwn constitution. All this ceased when it entered the State 
of Jugoslavia). a 7 

As for the legislation in Jugoslavia, it is in principle still in the same condi- 
_ tion in which it was on the day of the Pact of Union, December 1, 1918.5 
The same is trve, specifically, of the laws which were in force on that day in , 
the six legislative regions just mentioned. We have said “in principle,” for 
since the unioa, legislative unification has been realized in many judicial 
matters. This has become especially intense since the abolition of the 
Constitution. But in the field of private law (material and formal) much. 
still remains to be done in this connection. 

A legislative unification which was long delayed is that pertaining to Jugo- 
slav nationality. The great diversity of legislation in this field of law led 
to numerous cifficulties and complications in the new state.’ Naturally: 
this fact was Found to have an unfavorable effect upon the development 





traits caractéristiques de la Constitution du Royaume des Serbes, Croates et Slovenes (Yougo- 
slavie) du 28 juin, 1921,” lectures given in the Faculty of Law of the University of Paris, — 
May, 1928. Extract from the Revue du Droit, de la Legislation et de la J urisprudence, Paris- 
(1928-1929), from: the Bulletin mensuel de la Société de Législation comparée de France, 
Paris (1928-1929). and from the Revue internationale de Soctologie, Paris (1928). 

‘The judicial function is exercised: by courts whose judges have no permanent tenure. 
-~ 5 Beginning witk January 1, 1919, the new (Gregorian) calendar was applied to the, entire . 
State of Jugoslavis. The old (Julian) calendar has remained only. in the Orthodox (Greek) 
Christian Church. 
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of juridical matters in the country. Thx: Tor instance, if a foreigner de- 
“sired to acquire Jugoslav nationality, 2: f a Jugoslav subject wished. 


to abandon his nationality, he was confror= d by the necessity of fulfilling 
the conditions of the laws of all six afssementioned Jugoslav legislative 


regions pertaining to the acquisition or lcs: cf nationality. It follows from’ . 
this that prior to the new Law on Nationalt7 of September 21, 1928, it was — 


practically impossible to be naturalized ir - woslavia or to give up Jugoslav 


. nationality, at least to the extent that the= aws differed from one another.. - 


And, indeed, naturalization and denatioasisation did not take place very 
frequently in Jugoslavia before the passaze cf the Law on Nationality. 


The Law on Nationality was published.o= November 1, 1928, in the J ugo- l 
©. slav` Sluzbene Novine, the official journal This is the day on which it ac-. 


quired binding force, for no vacatio legis =s prescribed. (Art. 64, par. 1 
of the law.) It contains sixty-four differ2=t-articles in six chapters. Since 
it would require too much space to give = eommentary on the entire law,. 
` we shall restrict ourselves here to an ext cei ion of the basic rules which it: 
lays down. s ‘ 
These rules are as follows: 


+4 


1. The admission of the principle-of ju- aaguinis for nationality of origin i ' 


(Art. 7). Only in exceptional cases is fh2 us soli adopted (notably with 
regard to foundlings. Arts. 9 and 53, lire 13). 


_ 2. Jugoslav nationality is not imposec cgon any person. Consequently’ 


a foreigner can acquire Jugoslav nationalt> only in case he demands it. 
It should be understood, however, that =E2 alien applicant must. have the 
juridical capacity to change his national.t-, and this capacity is judged in 
Jugoslavia according to the national law xevailing in the foreign country 
_ from which the applicant hails, unless hə b- without any nationality. In 
this case he must have the capacity in ac:a cance with the law prevailing in 


his place of domicile; or in accordance wita += Jugoslav law, if specifically he: 


is domiciled in the Jugoslav State whereir H= Jesires to be naturalized. But, 
on the other hand, the Jugoslav State is ac. any longer bound to naturalize 
the alien who demands such naturalizat, even if, let us suppose, he has. 
fulfilled all the conditions prescribed by = law (on rule 2 see Arts. 12, 14, 
15, 16, 53, lines 4, 5, 6 and the last line, Art &,end). Hence nationality is, ac- 
cording to the Jugoslav Law on Nationacit7 of 1928, a legal relation result- 
ing from an. agreement between the ind.acual and the state. This prin- 


ciple has also been respected in the afssementioned treaties of peace of 


1919-1920, since a right of option has b-a guaranteed to the Austrian, 
Hungarian and Bulgarian nationals exposel to the change of nationality. 


3. Naturalization presupposes a more =r less prolonged stay on Jugo- i 


slav territory (Arts. 12, 13, 53, lines 5 ang 5- The Jugoslav State requires: 


that the alien desiring to acquire Jugoslaw n.tionality should first prove his. 


_ attachment to it, and this proof the Jugasl=v sees in a prolonged stay of the: 


applicant upon Jugoslav soil. Only in ex:22tional cases does the Jugoslav- 
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State grant raturalization without imposing any condition’ of probation. 
Such cases ars provided for in Art. 14 (e.g., if a learned alien has just been 
elected professor in a Jugoslav university). But in no case has an alien the 
right to natucalization in Jugoslavia because he has been domiciled there 
for a long tims. That fact can only be one of the conditions making possible 
` his naturalization. And the alien can not automatically acquire Jugoslav 
nationality selely on the basis of sojourn. According to the principle 
mentioned urder heading 2, there is required also the consent of the Jugo- 
slav State. Nevertheless, Art. 13 of the Jugoslav Law on Nationality ad- 
mits a derogazion in this case by guaranteeing a true right to naturalization 
in favor of persons sojourning in Jugoslavia for thirty years, provided they 
satisfy also tae other conditions laid down by Art. 18. (See also in this 
connection Arts. 53, end; 57, line 2; and 58.) But, on the other hand, the 
Jugoslav Staze can not impose Jugoslav nationality upon any alien by 
virtue of the -act that he is for a long time (even for as long as thirty years 
—see Art. 13. established on Jugoslav soil. So long as the alien does not 
expressly ask for Jugoslav nationality he remains an alien or eventually a 
person without nationality (with regard to those without nationality, 
note an excedtion to Arts. 9 and 53, line 10, already mentioned in this 
account). s 

4. Jugoslav legislation recognizes the principle of denationalization as a 
prerequisite te naturalization. See Art. 12, line 4. By virtue of this princi-_ 
ple an alien must first obtain, in the country of his origin, his denationaliza- 
tion if he desires to become a Jugoslav subject. The purpose of this provi- 
sion is to avid an accumulation of nationalities (Art. 2). Without the 
institution of denationalization such accumulation might result, particu- 
larly in the case of a state in which the subjects do not lose their nationality 
solely by virtae of the fact that they allow themselves to be naturalized in 
another counsry. Of course denationalization would not be neéessary in 
case the aliem applicant proved that according to the legislation of his 
country he ceases to belong to it upon acquiring another nationality.. Only 
in the case of exceptional naturalization, Art. 14, can an alien become a Jugo- 
slav subject without having first been relieved of the ties of nationality 
in his former zountry. (See in this connection also Arts. 55, line 4, and 58, 
line 1.) 

5. The Jugoslav Law on Nationality, it should be clearly understood, 
does not recognize any perpetual allegiance. Hence it is permissible for 
any Jugoslav subject to give up his nationality and to become the subject of 
another state. (Art. 21, lines 1 and 5; Arts. 22-27, 31 and 56.) The Jugo- 
slav Constitution of 1921 had already guaranteed to every Jugoslav subject 
a right to derationalization (Art. 20). The Law of 1928, by virtue of the 
‘said article of the Constitution, makes the exercise of this right dependent 
upon the previous accomplishment of the conditions enumerated in Arts. 
23-25 and 27 ‘for example the accomplishment of the applicant’s obligations 


` 
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toward the states ‘and toward individuals. . Consequently ad ugoslav sub- 
~ Ject ceases to be one only if he has been reieved of the bonds of nationality ` 
in his country by a decision of the JugosEar authorities (Art. 26). More-- 


‘over, as we have just seen, every subject has he right to he relieved of Jugo- 


slav nationality if he satisfies the conditions prescribed by the law. ` In other’ 
.words, a “Jugoslav subject who may have obtained naturalization in some _ 
other country, without having first been lerationalized in Jugoslavia (for o 
in some-eountries there are laws which do act require previous denationali- 

zation. in the. former country as a prerequisite for the naturalization of alien | 
nationals), does not by virtue-of that fac- se his capacity as a Jugoslav 

subject. Indeed, Art.’ 21 of the Law of 1958 which enumerates the cases in 

which Jugoslav nationality is lost, does net-foresee this case of loss of the 

said nationality. As we know, there are nany countries according to the | 
laws.of which a subject ceases to be on- f he has voluntarily acquired. 
another nationality, although he was not previously denationalized. Never- 
theless, Art. 28 of the Law on Nationality -p -ovides that a Jugoslav subject, 
who, after having obtained his majority, Las lived for thirty years outside 
of his country without having fulfilled his >Higations toward it during that 


i period, ceases to be a Jugoslav subject. ence this is a case in which a 
`: Jugoslav national is deprived of that cay azity without having asked for 


. denationalization. And if in the given cass Ge has not at the same ‘time ob- 


tained another nationality, he will be witkoat any nationality whatsoever. 


' If we except Art. 32, wherein the law depr-vss a.Jugoslav subject of his na- 


- tionality if he enters the military or civil secvice of a foreign state without 
an authcrization from the Jugoslav publ® authorities, and if he remains 
in such service in spite of an invitation fom the Jugoslav Minister of the | 

‘Interior to quit the said service, the rule lad down in Art. 28 is the only: 
case, we think, in which the Jugoslav legislator neglected the principle of ` 
denationalization in the matter of naturaiztion. Otherwise, it has been 


` rigorously observed with a view to doing aw.y with the cases of heimailosat, 


as well a3 with the cases of cumulation of tazionalities. 

6.: The Jugoslav Law on Nationality has edlopted the system of the unity 
of family, not only in legitimate families, brt also in illegitimate, t.e., natural ` 
families. “Thus (1) legitimate or legitimat-d children secure the nationality. , 
of their father (Arts. 7a, 8, and 42); (2) nataral children assume the status of. l 
their mother (Arts. 7b and 42); (3) the naturalization of the legitimate 


» father carries with it also that of his legiténate or legitimated children: less’ 


,  § These conditions are so numerous and in many 2238 50 difficult, not to say impossible, 


‘of accomplishment (e.g. ., that of the previous exectsicn of all obligations, public as well as 
private.’ Arts. 23 and 24), that in reality they ar -requently tantamount to a practical 
frustration of the right to abandon Jugoslay nationaity, a right guaranteed by Art. 22 of the ` 
‘Law. On this subject sce our studies: “Le Droit i=te-national privé dans la Constitution du 
Royaume aes Serbes, Croates et Slovenes (Yougosiavies’ . in Revue de Droit international privé; 
Paris, 1926, pp. 370-373; also Le Droit international privé en Yougoslavie” in Bulletin de 


` PI nstitut intermédiaire international, The Hague, 1€ pp. 234-235. i 
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than twenty-one years of age. This does not apply, however, to a daughter 
who is already married (Art. 42, line 2). The naturalization of the hus- 
band also carries with it the naturalization of his wife, on condition that the 
latter does not renounce such raturalization in ordet to be able to preserve 
her original nationality which she has kept since her marriage. In case 
there is no father, the legitimate or legitimated children less than twenty- 
one years of age acquire the same status as their legitimate mother in case she 
is naturalized (Art. 42). Natural children under twenty-one years of age 
embrace the new nationality of their natural mother in case she is naturalized 
(Art. 42). These two latter rules are not applicable to daughters already 
married (cf. Art. 30). A posthumous legitimate child secures the status of 
its father (Art. 42, line 3). 

7. Se far as marriage is concerned, the Law on Nationality has not 
adopted the system of Art. 48 of the Serbian Civil Code (this dates.from 1844 - 
and is in principle an abridged translation of the Austrian Civil Code of 
1811), which subjected the change of nationality on the part of the wife in 
this case to a condition of reciprocity. Rather has it expressed itself in 
favor of the syssem of the Austrian Hof-Dekret of February 23, 1833 n.s., 
which did not require the fulfilment of this condition at the time of the mar- 
riage of an alien woman with an Austrian. The alien woman became ipso 
facto an Austrian subject, without reciprocity. At least the Austrian au- 
thors, for example M. von Stubenrauch, do not mention this condition. 
Art. 10 of the Law of 1928 states: “Through marriage with a subject of the 


_Kingdom an alien woman acquires the nationality of the Kingdom,” but 


the same article adds: ‘‘except in case she has by a declaration before her 
marriage preserved her nationality of origin.” The same system is adopted 
in case of the marriage of a Jugoslav woman with an alien (Art. 29). By 
deciding that in principle the married woman takes the nationality of her 
husband, the Jugoslav Law has fallen in line with the European system ` 
which places abcve the principie of liberty that of unity of family. On the 


other hand, the law of the United States of America of September 22, 1922, 


places freedom of choice above the unity of family and states that through 
marriage a woman does not lose her nationality. Her right to preserve 
her nationality, so long as she does not expressly wish to change it, a right 
which emanates from her freedom of choice, is therefore reserved to her also 
in case of marriage. From such a diversity of usages with regard’to mar- 


. riage the conflicts of laws develop which lead sometimes to cumulation of 


nationalities and sometimes to Heimatlosat." 

8. An alien can not through naturalization obtain Jugoslav nationality 
if he does not previously show by a certificate that he will be received as 
indigenous in a certain Jugoslay commune (Arts. 3 and 12, line 4,60). The 


7 We have endeavored to give a more extended comparison of the European system and the 
American system in our article “Nationalité et mariage” in the Revue de Droit international, 
Geneva, 1927. i 
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alien wko does not succeed in acquiring icc-genousness in a Jugoslav com- 


mune zan not become a Jugoslav subject: fr only those are Jugoslav sub- 
jects wto have the right to belong as in«ïpanous to a Jugoslav commune. 
Outsiders have no such right. No doukt añen nationals have the right; on 
condition of legislative reciprocity (Arz. €3 of the Austrian Civil Code, 
Art. 47 of the Serbian Civil Code), to sats in Jugoslav territory, but so 
long as they have not been naturalized as Jugoslavians they are merely 


domiciled aliens, ¢.e., without indigenousr=< in the commune wherein they . 


have settled. - According to. the Austrc-dmgarian laws—and these laws 
are valid not only in the Jugoslav provines; formerly belonging to Austria- 
Hungary, they will also, according to tse Jugoslav Law on Nationality 
(Art. 60; cf. also likewise Art. 61), be ext-acded by a new future law to the 


entire Kingdom; that is also to Serbia aad “lontenegro, where they do not - 


now exist—there are in a sense two kir of nationality in Jugoslavia. 


with respect to foreign countries (in int: ->ational law); and (2) private, 


domestic nationality whereby every Jugoa-v subject is attached to a cer- < 


tain Jugoslav commune. This latter is =elled communal indigenousness. 


The aforementioned Austrian law regulaze zhe conditions of acquisition, of © 
change, and of loss of communal indigencu -ness, as well as the duties and 


rights which it entails. These duties anc -¢ats are not the same as those of 
aliens simply domiciled in Jugoslavia, wŁG -3 we have pointed out, can not 


`” become :ndigenous in any Jugoslav comammne so long as they have not be-. 


come Jugoslav subjects. 
9. According to Art. 46 ‘‘ Adoption has ro effect with regard to the gano 


ality of the person adopted.” The JugcsEv law, in following the legal 


practice of most of the states in this resp&t intended by this regulation to 
do away with abuses and speculations whit had been made possible by the 
application, to adoption, of the rule of tze unity of family in- matters of 
nationelity. 


10. As for the recovery of Jugoslav naticnality which has been lost, the” 


law deals with this matter in Chapter I7 ‘arts. 38-41) and lays down the 
rule that Jugoslav nationality is recovered =« cording to the same regulations 
whereby it is acquired by an alien, that 5. trough naturalization (Art. 38). 
The law derogates from this rule in favor +? persons who have lost Jugoslav 
nationality in ‘consequence of the naturslzetion of their father (Art. 39); 
and also in favor of a former Jugoslav stb ect, a woman, who has ceased 
being Jugoslav by virtue of marriage vit an alien from whom she has 


. since bzen physically separated or divoreed ‘Art. 40). To these two cate“ 
. gories of former Jugoslav subjects the law =ffers the recovery of Jugoslav 


nationzlity (ef. also Art. 59). It facilitat+3 recovery also for former Jugo- 
slav subjects of Serbian-Croatian-Sloven.am race who have lost their Jugo- 
slav hani maliy by virtue of Art. 28 (absə13= of thirty years from the coun- 
try). OF. Art. 57; line 3. 


t 


` They ere (1) the common, general Jugosluv nationality, that is nationality f 


y 
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11. Naturaization has no retroactive effect. The alien is considered a. 
Jugoslav subject (Art. 18) only from the day on which he takes the oath after 
having obtainad his naturalization (cf. also Art. 20). The same rule applies 
also to denationalization. According to Art. 27, line 2, the denationalized 
Jugoslav subjact ceases to be a Jugoslav subject only from the day of the. 
issuance of ths certificate relative to his denationalization. But before the 

. denationalization can produce this effect, the Jugoslav subject must have 
obtained some other nationality (Art. 25), or he must have established him- 
self outside of the kingdom, or finally, he must leave the kingdom within a 
year (Art. 27, line 1). 

After this brief exposition, we may call attention to the fact that the - 
Jugoslav Law on Nationality makes a recapitulation in Arts. 53, 55, and 
58, giving a ecmplete list of categories of persons who, on the day when the 
law became bonding (i.e., November 1, 1928), are to be considered Jugoslav 
subjects. There are included in this list also those who became Jugoslav 
‘subjects by virtue of the Treaties of St. Germain, Trianon and Neuilly. 
‘This list is very useful when one considers the manner in which the new Jugo- 
slav State was founded. Among these categories of persons we shall note 
here merely that which is covered by line 6 of Art. 53. This provision clears 
especially the legal status of the Russian emigrants in Jugoslavia. Up to 
the time whem the Russian Soviet Government in Moscow denationalized 
all Russian subjects who had not complied with a decree of this govern- 
ment (of 1923, unless we are mistaken), inviting them to return to Russia 
by a certain date, on the penalty of losing their Russian nationality, the 
legal status of she Russian refugees in Jugoslavia was not complicatec. Asin 
the other states to which they had fled, particularly after the failure of the 
action of General Wrangel in 1919, they were aliens but not heimat'os, since 
they possessec a nationality, viz., Russian nationality. But since their de- 
nationalization, which we have just mentioned, the Russian refugees be- 
came heimailos and their status was thenceforth puzzling and precarious, 
The Jugoslav .aw put an end to this state of affairs. The provisiors of line 
6 of Art. 53 oZ the law, quoted above, naturalize as Jugoslavians all those 
Russian refugees who fulfill the conditions stipulated by those prov-sions as 
well as by the -ast line of Art. 53 (the latter line determines the period within 
which the Russian refugees must avail themselves of the advantage of Art. 
53, line 6). As for those Russian refugees who do not satisfy the conditions 
of Art. 53, lina 6, Art. 58 provides that Jugoslav nationality may be con- 
ferred upon them if they so request within a period of six months from 
the coming into force of the Law on Nationality. 

We shall couclude our exposition with the following remark. Even after 
the new Law cn Nationality, and despite its statement that “Nationality is 
one and the same throughout the Kingdom of the Serbs, Croats and Slovenes” 
(Art. 1, line 1). the necessity of knowing to which Jugoslav province a given 
Jugoslav subject belongs as a ressortissant will not be entirely eliminated. 
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, This is ‘ondary the case because privece law (material and formal) , as 


we have already remarked, is not’ yet uncisd ‘in the new state, except as 


f regards the laws ön bills of exchange and cascks. These have been -unified 


iby the Jugoslav ‘Law on Bills of Exchange, 2f November 29, 1928, and the’ 
‘Jugoslav: Law on Checks, of the same date. The two Laws were published 


in‘ the official journal of Jugoslavia on D=ember 19, 1928, with a vacatio 


_ legis ‘of one year. On, this account; and te -he extent that private law has 


not been altogether unified, it will remain -ecessary in certain legal connec- 


tions to know from which Jugoslav prowrze a person or the persons ‘in 
question hail. , This is especially the case =h the personal statute, which, nE 


for the. said reason, is always governed in Jraslavia by the law of that Jugos : 


slav- province from which the interested'j»2-son issues. The same is truè` 
` in this connection when private internatiral law is involved. Thus ac- 


cording to Art. 130 of the Serbian Civil ede, modified on May 7, 1868, 
o.s., the investigation into the question oz tatural paternity is prohibited, 


, except in case of abduction or rape (Arts. 138, 189 and 191 of the Serbian- 
' Penal \Code of April 10, 1860, 0.s.),8 while eécording to the Austrian Civil 


_ Code (Art. 163) such investigation is permzsble. If at the present time an 


_will not permit such investigation, depen=ing upon the question whether 


st. 


action involving investigation of natura’ vaternity is brought before a 


z A 


Serbian court against a Jugoslav subject. the court will either permit or’ 


the action affects a Jugoslav subject from a Jugoslav province wherein the 


Austrian Civil Code prevails (e.g., the pro=iaces of Slovenia, Dalmatia and. 


Croatia-Slavonia), or whether it affects a Jagoslav subject from Serbia or 
from Montenegro where, as we have point=c out, it is prohibited to investi- 


gate the question of natural paternity. Tai: will be the case unless the Ser-. 
„bian court should ‘be of the opinion that <3 rule laid down in Art. 180 of . 
‘the Serbian .Civil Code possesses absolute- (mternational) publie character. 


“In the latter event it will dismiss the p=‘ntiff even if the defendant is, 
let us suppose, a ressortissant of Slovenia. The converse would be one 


-versality based upon the national law of © cutus, be variously regulated : 
depending upon the question whether he ~zs a Serbian ressortissant or, for 
. instance, a Croatian ressortissant. In th= former case the norm of the | 


true. 


The same applies, for instance, in the retter of succession. If we sup- ; 


pose that the de cuius deceased in Serbia ard left movable and immovable. ` , 


property in‘ that province, his estate will £ we admit the system of uni- 


priority of the male line and of the male raztives as against the female line 
8 At present, there are in existence a General Juz> lav Penal Code of January 27, 1929, 


“published i in. the Jugoslav official journal of Februarr 3, 1929, and a General Jugoslav Code 


of Penal Procedure of February 16, 1929, published ir the Jugoslav official journal of Febru- 


~- ary 26,1929. Arts. 16 and 18 of this code, as well = Arts. 3-8 and 10 and 12 of the General 


Penal Code, relate to international penal law.’ But=tese codes have not yet become binding 
because the prescribed vacationes legis have not-yat expired. [Since the preparation of this 


article, the new Penal Code of Jugoslavia has gore nto force the first of January, 1930.] ( 
J y R 
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and the female relatives will be applied.” In the second case, however, the 
two lines as wel as the two sexes will be called upon concurrently and on a 
, basis of equality to be the heirs of the de‘cuius.1 


3 On this peculiarity of the Serbian iw of succession see our communication “Quelques 
particularités du Nroit civil yougoslave. . Priorité des hommes sur les femmes en matitre de 
succession ‘ab incestai.’ Homestead. Communautés de famille (Zadrougas),” in the 
Compte Rendu des Séances et Travaux de V Académie des Sciences Morales et Politiques (In- 
stitut de France), Paris, 1928. 

1 Literature on the Law of September 21, 1928: 

1. Dr. J. Vesel (attorney at Serajevo, capital of Bosnia-Herzegovina): The Law on Na- ` 
tionality of Septemder 21, 1928. Text of the law with notes. Serajevo, 1929. 

2. Dr. O. Pirkmajer, chief of section of the Jugoslav Ministry of Interior, Belgrade: . 
The Nationality of the Kingdom of the Serbs, Croats and Slovenes. Annotated edition of the 
rules of the law in force. Belgrade, 1929. 

3. Dr. M. Kon .tantinovitch (Konstantinović), Professor in the Faculty of Law at Su- 
botica (Jugoslavic): The Law on Nationality, published by the Belgrade journal Policija, 
Belgrade, 1929. 

All three aforercentioned works are in Serbian. 

Concerning the acquisition of nationality by virtue of the Treaties of Peace of 1919 and 
1920 consult the fllowing: 

4, Ivan V. Soukbotitch, Secretary in the Jugoslav Ministry of Foreign Affairs, Belgrade: 
Effets de ta dissolttion de V Autriche-Hongrie sur la Nationalité de ses ressortissants, Paris, 
1926 (doctoral thesis of the University of Lausanne). 

5. Dr. M. Konstantinovitch (Konstantinović), Die Staatsangehdrigkeit in Jugoslawien 
unter besonderer Berücksichtigung der Friedensvertrdge (reprinted from Ostrecht, Berlin, 1926). 
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EDITORIAL CCMMENT 
AMERICAN BACKGROUND TO BRIAND'S = VISION OFA UNITED EUROPÈ. 


We of the Western World have had some experience in matters of fda 
tion and, as the American experiment is tae only one which has hitherto 
survived its makers, it will perhaps not be considered impertinent to 
venture to suggest that America should mot be overlooked in contemplating 
a rapprochement, however loose, of the netions of Europe. Of course, it 


would be preposterous to propose the ace-pcance.of an American plan, how: <“ 


ever thoroughly it might have justified iself in this part of the world, 
because a country is not, and ean not be, £ Lee agent; it is conditioned by its 
traditions, from which it is difficult, if act impossible, to separate itself. 
Its past is in its present and the future met take note of each. 


The Americans had had many and greer difficulties to overcome; their 


past so infinitesimal, their traditions so rezent as to be of their own making, 
that with good will they were able to fo m what they ventured to call “a 


‘more. perfect union,” which we of today vould be inclined to speak of in the 


superlative. I would only venture to say tLat the American experiment has 


‘proved that states regarding themselves .s “ree, independent and sovereign 


may live together, and in union, and unce~ some form of a superintending 
head or government. 

This is a fact which dare not be overlodLed, for what one group of states 
has done, another may do, even thougk -te in a lesser and in a different 
degree. The past and the exigencies of th: present must determine the form. 


-What these exigencies are, I may not consicsr. It is sufficient if I add that 


the form of government which the more =rfect union was to replace had 
proved inadequate. It was a diplomatic asociation, rather than a union of 
states; and under these circumstances, i- s2emed to be impossible for the 
statesmen of that day to better the eccn«mic breakdown from which the 
states were suffering. ‘The Declaration of I-dependence was of July 4,.17 76, 


` and it was exactly eleven years later tha: the delegates of the Aera 


States met in conference in Philadelphiz .> consider what could be done. 
It is eleven years since the World War, and the statesmen of Europe find 
themselves face to face with economic cordions which to them seem insup- 
portable, if they do not indeed spell a Lrza:down, as was the case with us. 
It is, if I may venture to say so, well for tL2 countries of Europe that their 


_ leading statesmen should likewise confer. 


The American states had suffered from paper currency. They had not 


wholly recovered from the effects of a _ozg and protracted war—almost 
double that of Europe in length, and unc=r circumstances not less disas- 


trous. Each state determined what commodities should enter and what 
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should leave its frontiers, and the tariff to be imposed in either case. The 
result was that commerce was at a standstill, and that the sources of eco- 
nomic life wera drying up. A merchant found commodities on hand a 
debit rather thin an asset. 

A few delegases had met at Annapolis the year before, ten years after the 
Declaration of Independence, to consider what could b2 done for commerce 
between the states; but the problems loomed so large that they felt that 
nothing could be done without a conference of the states; accordingly a 
conference was held the ensuing year in Philadelphia, in which twelve of the 
states were represented by their official spokesmen. Last year—ten years 
after the Worle War—the statesmen of Europe began to discuss in Geneva, . 
the possibilities of ameliorating the economic situation through a rap- 
prochement of taeir various countries. 

The cause of the American gathering of the states was, as I have said, and 
which I feel thet I should repeat, commercial or economic; indeed the chair- 
man, a8 we would say today, of the Massachusetts delegation, remarked on 
_ the floor of the Federal Convention that Massachusetts was able to defend 
itself and therecore did not need the protection of the other states; and that 
its whole reason for federation was the commercial situation. 

What can be done, or what the men of light and leading in Europe should 
do, is for them and the peoples whom they represent to determine. It will 
not perhaps be considered immodest on our part to say that our Revolu- 
tionary Fathers thought themselves to be in the same condition and that 
they found a way out through a union, which has proved punta Gen to 
their descendarts. 

There are four things which they did, and which, taken taiete, made 
a success of the experiment, for it was an experiment. Madison himself, 
whom a grateftl posterity calls “the Father of the Constitution,” saying that 
it was the first time that the representatives of states had met together to 
deliberate on the form of government to be established in an acccrdance 
with their views and their needs. He went on to say, es I recall it, that the 
labors of their aands would be received with astonishment and admiration, 
were they abl: peaceably and freely and satisfactarily—I am quoting 
literally—‘‘to 2stablish one general government, when there is such a 
diversity of opinions and interests,” when not cemented or stimulated by any 
common dange-. 

The first of the four things, whose conjunction has prcduced both astonish- 
ment and admication, is that the peoples of the states reserved to themselves 
the powers of severeignty, which they did not grant to « general government 
of their choice and creation. To such an extent is this true that, if the Con- 
stitution of the United States should be repealed over night, the forty-eight 
states of the American Union would appear before an astonished world as so 
many free, independent and sovereign states, with all the trappings and 
agencies of government. ` 
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“The second of thé four things i isa plan Cc -eaching the saska of. the state 
to the extent of. the powers-granted to thet: >deral Government, without the 
intervention or compulsion of a state. TE=state did not need to.act, as the, 
law of the Federal Government was to omni all inhabitants of ‘each of the 
states, and the Federal obligations were te -cinterpreted and applied through 


the Federal courts to be created for this prroose. There is thus a local law. of 


Federal law for purposes beginning, it me be, and ending within the state 
‘and yet affecting foreign nations; and the zeture and extent and application 


- government; there was to be a double aleiance—general to the state and 


8 \ special to the extent of the granted pcracs to the states in their united 


‘capacities. , 


The third of the four things is thit the <r=ners of the union EE to have ` 
> the capital located in any one of the states tor fear that it would be dominated ` 


_ by the state in which it was situated. T=. seems simple today, but to them 
it was new and-therefore difficult. It waz £ union of states, for the procla- 
mation of independence found the. colon‘es -nd the states without a foot. of 
. American soil which was not either helc ar claimed by one of the colonies: 
, and later by the states. 


_the state for purposes beginning and en=hhg within the state; there is a | 


- of these laws are determined by courts cf tLe Federal Government. There. - 
is here no, force, no pressure, no compulsi=r. upon the state; the individual: 
febeys the Federal ‘Government just as ke had learned to ‘obey the state , 


_ The Continental Congress, a body of oninia representatives, met in’ 
various’ capitals and. towns, as the ‘militar> <ituation permitted or required, 


and, as the government of the United S:aces was not to be possessed of 


territory, in its own right but to hold umetled territory in trust for new- 


states as the territory should be:settled, it taxed the statesmanship oftheir 
leaders to locate the government somewbese in property possessed by the 
government, and over which it should eseese undivided authority. ‘They 
` hit upon a plan of authorizing the Congres vf the Union to accept a'strip of 
' territory, not’ exceeding ten miles square rom oné or more states which 
should’ be willing to grant it for that wurpose. This is the District of 
Columbia, in which the Government or ike United States ‘rules, as does 


- the Pope in the still smaller State of th2 Vatican, in order to reach some- . 


thing more than one. hundred millions it she one case and hundreds of 
millions in the other. 


. The last of the four things i is that the sts-es intended to and actually did 7 


organize the states of the Union for peateEul purposes. They contented 


themselves with militia. They renounc2sc var between and among them- 
selves, unless they: were actually invaded and provided. they did not have- 
time to appéal to the government of ther creation for protection in. the- 
hostilities which should arise between thea. They had renounced the resort 


to war, and each state had renounced the Ht to make treaties with another., ° 
If neither war nor diplomacy were to settE disputes, what. was to be done? 


; , A 5 i 
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“They proposed, and they established, a court of the states which we know 


today as the Sapreme Court of the United States, in which a state can sue 
and be sued by a state as ordinary individuals are sued in a court of justice. 
That this may be done on a larger and.even more comprehensive scale is 
evidenced by tie existence and successful operation of the Permanent Court 
of Internationsl Justice at The Hague. 

So, much for what may seem merely a domestic situation. Yet it is not. 
without influerce upon the outer world. 

Canada was then an integral part of Great Britain, even if it be not so at 
the present time. Upon a matter of such delicacy I should not express an 
opinion. The fact is, however, that at a time when Canada formed part and 
parcel of what we can call the British Empire the two countries agreed to live 
in peace with 2ach other, so that, for the past one hundred years or more 
there has not Leen, and there is not now, a soldier or a fort for the mere than 
three thousand miles of common boundary between the Dominion of Canada 
and these United States of America. There is not a soldier, nor is there a 
fortress, mark-ng the boundaries between she Republic of Mexico to the 
south of these United States, and there is not a fleet on any of the inland 
seas of Canada and of the United States, through which, I am informed, . 
commerce larg=r than that of the Mediterranean annually passes. 

Law is better than force and justice better than law. We of the West, of 
European inheritance, have taken advantage of the newer traditions, and 
we hope that Europe will find it possible in some way to bend to its will the! 
newer traditions of its own newer world, so that the actions of states, as 
well as of ther peoples, shall be of law and of justice.” It can be done 
because it has been done; those who did it felt that they were carrying into 
effect a European ideal, and that they were showing the possibility of its 
being done in Europe upon what was to them a larger and much more im- 
pressive scale. 

Advocating an acceptance of the Constitution by a specially elected 
convention of Pennsylvania meeting in the city of Philadelphia, where but 


- shortly before the Constitution for these United States had been drafted, 


James Wilson, one of its leading members and little less learned in such 
matters than James Madison of Virginia, said in effect on December 11, 
1787, that the proposed union was and aimed to be the realization of the 
great project cf Henry IV for the union of the European States, by which 
peace might be preserved, meaning, I suppose, both in Europe and in Amer- 
ica, without the destruction of the human race. And a greater there is than 
James Wilson, who had been, like him, a member of the Continental. Con- 
ference which had framed the Constitution—one Benjamin Franklin by 
name, who, as President of the State of Pennsylvania, wrote under date of 
October 22, 1737, to the same effect to a friend in Europe, that he, like Wil- 
son, had been engaged for some four months of the past summer in forming a 
Federal Constisution for the American States, and he ventured the opinion to 


+ 
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_ his correspondent that he did not see why ais European friends could not: 

` carry the project of Henry IV into execution =nd to form one Grand Republic: 
of the various nations and monarchies of Europe. Had the venerable doctor: 
stopped here, one might be inclined to consider his prophecy as a dream, or 
at most, a vision, but he added: “for we bxd many interests to reconcile.”’. 
What were they—the interests of European3in America. He hoped at that- 
time, and we of today hope, that the Eurep3_ns may find it possible to do in l 
Europe what the Europeans had done in Arerica. 

To M. Briand’s questionnaire on thé prc} osed United States of Butho 
* the reply should be the experience of these Wnited States of America. 


- James Brown Scott 


ASPECTS OF MARRIAGE BETWEEN PERSONE DF DIFFERING NATIONALITIES 


It would be difficult to maintain that intermational law as such causes the 
fact of marriage between persons of differing nationalities to change the: 
nationality of the woman. The statutory Lew of the United States, as well ` 
as that of numerous other States, reflects £ s2ase of freedom from any obliga--. 
tion to heed such a rule.! Nevertheless, ven up to the present time, a. 

- large number of States, as a matter of policy, +ppears to remain inclined to act. . + . 
on the theory that marriage should be deemed to impress upon the alien: 
wife the nationality of the husband? This inclination may be attributed to. 
two influences: first, to the habitual acceptence (in most countries) of the 
husband as head of the family, retarding appreciation of the merits of the 
claim,of,the woman to equality of treatment; and secondly, to the strong and © 
abiding sense of the desirability of pressrvng a unity of. nationality for, 
husband and wife. , 

The present century has witnessed, and is witnessing, however, a change of 
thought sweeping through all the lands with unabating influence upon men 
as well as women, and with a power that chal enges the supremacy of the old 
philosophy and bids fair greatly to modizy policies that it has bred. It is. 
due to one thing, the conscience of civilizat.cn which is sensitive enough to ` 
perceive the unfairness of discriminating aginst a woman because of her | 
sex in a matter of as great concern to her suck as that pertaining to a change- 
of her nationality. The consequences oi this perception have not as yet. 
been consistent or logical. The root of tke 27il complained of has been dis- 
crimination against the woman; but the d2v:ees employed for the removal of 

t See the Cable Act of Sept. 22, 1922, 42 Stat. 102 ; also Supplement to this Journat,. 
Vol. 17 (1928), p. 52. 

‘2 “ Ag the law stands in more than forty countries today, an alien woman acquires -by 
marriage the nationality of her husband unconditimally. In a few other countries, an alien. 
woman acquires the nationality of her husband camditionally. It seems that only five 
countries do not give their nationality to alien women wao marry their nationals—Argentina, 

` Guatemala, Union of Soviet Republics, Uruguay enc he United States of America.” (R. 
W. Flournoy, Jr., Reporter, in comment on Art. 19 of Harvard Nationality Coie, this. . 
JOURNAL, Vol. 23, Special Supp., April, 1929, p. 7%.) ; 
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it have at timas lost sight of the end in view, and have in some respects 
caused injury to those whom there was every desire to protect. Again, 
some proposals and some statutory’ arrangements have been heedless of the 
reasonableness or logic of the plea in behalf of a single nationality for both 
. spouses. This circumstance has aroused opposition’ to a good caase and 
retarded a solution of the main problem. None has yet been effected. 
Discrimination against a woman on account of her sex ought to be avoided; 


3 The tendency of some proposals is merely to ameliorate the effects of discrimination 
against the woman under the system that accepts inequality of treatment as the normal 
basis or point of departure, rather then to eliminate that inherent defect. Thus, according 
to Art. 8 of The Hague Convention on Nationality of 1930: “If the national law of the wife 
causes her to los- her nationality on'marriage with a foreigner, this consequenc2 shall be 
conditional on he acquiring the nationality of the husband.” Again, Art. 9 provides that 
“Tf the national law of the wife causes her to lose her nationality upon a charge in the 
nationality of her husband occurring during marriage, this consequence shall be conditional 
on her acquiring her husband’s new nationality.” Art. 10 leaves nothing to be Jesired in 
providing that “‘Waturalization of the husband during marriage shall not involve a change in 
the nationality o: the wife except with her consent.” - Art. 11 declares that ‘The wife who, 
under’ the law of her country, lost her nationality on marriage shall not recover il. after the 
dissolution of the marriage except on her own application and in accordance with the law of 
that country. I she does recover it, she shall lose the nationality which she acquired by 
reason of the mazriage.”’ l 

In the course vf the Report to The Hague Conference on behalf of the First Committee 
(Nationality) it was said, in respect to the foregoing articles, by M. Guerrero, the Rap- 
porteur: “It was observed that the co-existence of these two principles—the freedom of the 
wife on the one Land and the unity of the family on the other—had the effect of increasing 
the number of cases of double nationality and also of statelessness. In point of fact a woman 
can lose her nationality through marriage with a foreigner, and being unable to acquire that 
of her husband can become stateless, while on the other hand, retaining the nationality she 
possesses by birth, she can also acquire that of her husband. For that reason the Commit- 
tee, without attempting to decide in favour of either of the two existing systems—indeed 
that is rather th. duty of the legislatures of the different countrizs—simply endeavoured to 
remedy some of zhe defects resulting from existing conditions and, in particular, she case of 
statelessness previded for in the text of this Basis.” (The convention and report are 
printed in Supp=ment to this Jourmat, July, 1980 (Vol. 24), pp. 192, 215.) 

Art. 19 of the Harvard Nationality Convention provides that “A woman who marries an 
alien shall, in th- absence of a contrary election on her part, retain the nationality which she 
possessed before marriage, unless she becomes a national of the State of which her husband 
is a national ard establishes or maintains a residence of a permanent character in the 
territory of that-State.” (This Journaz, Vol. 23, Special Supp., April, 1929, p. 16; also com- 
ment by R. W. Flournoy, Jr., Reporter, id., pp. 69-76.) 

See also Art. 3 of model statute embraced in Report of Committee on Naticnality and 
adopted by the International Law Association, Sept. 9, 1924, Report, Thirty-Thrd Confer- 
ence, Internaticnal Law Association, pp..28, 32; Articles 8-10 of Draft Convention sub- 
mitted by League of Nations Committee of Experts for the Progressive Codification of 
International Law, Jan. 29, 1926 (League of Nations Doc. C. 196. M. 70. 1927, V. 27); 
Articles 4 and 5-of Resolution adopted by the Institute of International Law, at Stockholm, 
1928, Annuaire XXXII, pt. 2, 760-761. The texts of these documents are printed as 
_, appendices to the comment on the Harvard Nationality Convention, this Jocrwaz, Vol. 
23, Special Supp., April, 1929, pp. 119-123, and 125-126. 
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and such discrimination is nate apparent het marriage imposes any 
’ restriction upon her choice of nationality that is not equally imposed upon 
that of her husband. Discrimination is rot, however, apparent when both. 
spouses are subjected to the same restriction. Yielding to each the retention 
of her or his'respective nationality is clearl~ a mode of preventing discrim- 
ination; but it ‘is one which is necessaril~ >roductive of dual nationality. 
' There may be, however, other modes whist do not produce such an effect. . 
Tt needs to be constantly borne in mind tast equality of treatment of wife 
and husband and the unity of nationality are not necessarily incompatible 
‘with each other. ` Thus it is believed that æy proffered solution of the main 
problem arising from the marriage of perscn: of differing nationalities must, 
in order to win the general approval of tse international society, pay due 
respect to both factors. Such respect deracnds acquiescence in the theory’ 
that marriage should itself serve to produce £n effect upon the nationality of 
either of the spouses, an effect not inequiseb-e to the interests of either, and 
possibly advantageous to those of both. Even if that effect involve ‘a 
change of the nationality of the man or of the woman without any consent 
„other than that derived from the agreemzat to marry, there is no discrimi- 
nation adverse to the woman, provided tke husband be dealt’ with in the 
same way. If the effect serves to restrict xc ually the freedom of choice of 
husband and wife and is based on consid=rtions unrelated to the sex of 
either, the way may be clear to safeguarcing the essential interests of both 
parties without clothing them with differen” nationalities as they embark ` 
upon their married life* A solution is, accordingly, proposed in which close - 
regard is had for these divergent yet not nzcessarily conflicting factors. 
The marriage of persons of differing netDnalities is almost always ac- 
companied by the definite design of both parties which is duly fulfilled, to . 
. make their home together in the territory o° £ State of which one of them'is, - 
at the time of marriage, a national. The ccuple possesses in fact what in 
private law is known as a matrimonial dom®i.e, which is, like any other fact, 
_ capable of ascertainment; and that domici is in most instances in a place 
. not foreign to one of the spouses. It is nc inreasonable for a State to be 
accorded the privilege of claiming the allegiznce of a couple beginning to live 
their new and common life within its domain, when either of them was at the 
time of marriage and remains its national. For economic reasons it may be 
desirable that that State rather than any otke= should be their sovereign, and 
they its nationals, so long as such a residertal status continues. Accord- 
ingly, there is suggested as a basis of gencrel agreement, and of common 


4 Declared Miss Chrystal MacMillan in her repor- as Chairman of the Nationality 
Committee of the International Federation of Uni-esity Women, for submission to the 
First Codification Conference of the League of Natons, at The Hague, 1930: “There 
would be no objection to limiting the woman’s righ- G choice at the time of her marriage __ 
if the same limitations were placed on the man at mhe time of his marriage, but no pro- 
posals of this kind are put forward” (p. 18). 
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legislative approval, that i in case of a marriage of persons of differing nation- 
alities, either spouse shall acquire the nationality of that other within whose 
country both ntend at the time of marriage to make, and do in fact make, 
their home as ausband and wife. Thus a German man, marrying anywhere 
an American woman whose home was then within the territory of the 
United States, with the design shared by his wife and duly fulfilled of making - 
his home with his wife in that country, would acquire through marriage 
American nationality. Conversely, an American woman, marrying any- 
where, a German national with the design shared by her husband and duly 
fulfilled of msking her home with him within the territory of Germany, - 
would acquire through marriage German nationality. Such a rule would 
prevent statelsssness in the cases to which it might be applicable. It would 
not serve to prevent either spouse from acquiring at any time subsequent 
to marriage, by naturalization, the nationality of the State of origin on such 
terms as it m-ght prescribe. Moreover, if incorporated in a convention, it 
would call for no reference to the privileges of the woman or of the man as 
such, for botk sexes would be treated in the same way. Finally, by estab- 
-lishing what may be termed a matrimonial nationality for both huskand and 
wife, it would start them on their way with a duty of allegiance to a single 
sovereign, relring upon the good sense of each as a practical deterrent of ill- 
considered avoidance of it. 

There woul be less reason to demand the application of the rule proposed 
in the relatively few cases where the matrimonial domicile was in the terri- 
tory of a third State to which neither spouse at the time of marriage owed 
allegiance. Is might be urged that in such a situation the imposition of the 
nationality of a foreign State upon both woman and man, even through the 
operation of a generally accepted multipartite convention, simply by reason 
of their makiug their first home together within its territory, would be too 
heavy a price 70 exact for singleness of nationality; and that equality of treat- © 
ment of the spouses should be safeguarded by permitting each to retain the 
nationality ‘possessed at the time of marriage. There may be no response 
that meets these suggestions. Nevertheless, it may be observed that should 
the internaticnal society once approve of the principle that a matrimonial 
nationality, a3 above described, be conferred upon persons of differing na- 
tionalities who contract a marriage, it might be disposed to encourage the 
application oz it in every situation, leaving it to either party to regain or 
acquire at will, by easy and appropriate steps, such other nationality as 
might be desired. 

In general, the point needs emphasis and reiteration that unity of nation- _ 
ality and equality of treatment are not irreconcilable; that respect for both _ 
principles prezludes the conferring of a special privilege of choice upon either 
spouse; and that marriage should in itself be deemed to produce an effect 
upon the natienality of at least one of the parties, according to considerations 
unrelated to the matter of sex. CHARLES CHENEY HYDE 
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: THE, WARSAW CONVENTION on INTERNA T-O7AL TRANSPORTATION BY AIR 


The rapid development of air traffic lines for the regular ‘teanaportation of 
passengers, mails and merchandise, has greeny accelerated the movement for 
unification in certain branches of private at aw.’ The scope of such legisla- - 
tion embraces the rights and liabilities < carriers, passengers, shippers, 
‘insurers and others interested in or ‘affécwel by the operation of air traffic. 
The International Air Navigation Conven of October 13, 1919, ratified, 


bya number of nations, including Great BEtain and the British Dominions, T 


has established a system of fundamental fng regulations upon which air 
navigation is being conducted. The rati3scetions thus far deposited are, 


: however, far from sufficient to create an irtsriational air union substantially a 


world-wide. The Pan American Convea..cn of February 20, 1928, ‘has; 
‘been ratified by only six Latin American St=fs, of which four are in Central : 


‘ America. The United States has conclud=c a number of bipartite agree- 


ments limited in scope on the basis of reci=rocity. These conventions and 


agreements provide public regulation of thz -echnical side of air navigation < 


in the interests of order and safety. Ther co not approach the subject of | 


_private rights. 
, It is to the French Government that cred~ s due for first calling Anao, 
a 1923, to the importance of uniformity in e rtain branches of law affecting 


i. private interests applicable to air trans.+: ation. At its invitation, the 


ig 


first-diplomatic conference was held at Par, ir: October and/November, 1925, 
at which 43 nations were represented. Alth~ugh a tentative draft was laid 
‘before the conference and discussed, no + Javention was signed; but the ~ 
conference had the important result one y2e> ater of influencing the creation 
‘of the Comité International Technique d-Exverts Juridique Aériens (often 


` called “ Citeja’ ’), which is a permanent anc independent international com- ` 


mittee of technical experts on aerial legal 9->>lems, having its secretariat at ~- 
Paris and a separate budget maintainec b> the interested governments. 


\’ The work of this, committee is advisory onir out as its labors continue from 


session to session, its work is moré systex=aically divided among subcom- 
‘mittees for the purpose of furnishing the preparatory material for the dip-? 


_ lomatic conferences. Much credit is due a=c to an entirely unofficial body,. 


the Comité Juridique I nternational dé VAs stion, which has given initial `- 
impetus'to much of the labor of the technica. committee and which has served . 
to plow the field in advance in a manner qire independent of political con- ! 
. siderations. Its ninth congress was held i Budapest in September, 1930. 

` The Citeja considered it to be of first impcrtance to create an international 
régime for air ‘transportation similar to thas =reated by the Berne Converition 
for railroad transportation. The committee, £t its session at Madrid in 1927, 


adopted a'draft upon the report of M. DeVæ ~f Belgium. The French Gov- `; 
_ ernment thereupon called a second diplo-:r=‘ic convention to consider the | 


draft, which met at Warsaw in October, 192%. Thirty-three nations, includ- — 


( 


YA 
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ing three from: Latin America, were represented. As a result of the delibera- 
tions of the Warsaw Conference, a convention was drafted bearing the modest 


` title, “Internitional Convention for the Unification cf Certain Rules Rela- 


tive to International Air Transportation.” It contains 41 articles, and, at 
the close of tke conference, was signed by 13 States. It is to go into effect 
upon ratificat.on by five participating States prior to May 31, 1930; after 
which it is to remain open for adherence by any other State (Art. 38). 

The convextion applies only to international transportation. This is 
defined as “ary transportation in which, according to the stipulations of the 
parties, the peint of departure and the point of destination, whether or not 
there is an in+erruption to the transportation or transshipment, are located 
either on the ~erritory of two high contracting parties, or on the territory of 
a single high contracting party, if a stop is contemplated in a territory subject 
to the sovereignty, suzerainty, mandate or authority of another Power, even 
a non-contracting Power” (Art. 1 (2)). The convention does not apply 
to-air mails, kut it applies to all other transportation by the State itself or by 
private individuals (Art. 2). The convention sets forth precise requisites 


. for the principal contracts between the parties interested in transportation by 


air. The dats to be contained in passage tickets, aerial waybills, and baggage 
checks are se~ forth in detail (Arts. 3-9), a method characteristic of Con- 
tinental legislation relating to negotiable instruments and other fixed-type 
contracts. ‘The absence, irregularity, or loss of such documents does not 
invalidate the contract of which they are evidence; but if the carrier accepts 
passengers, fright, or baggage without issuing the documents, he is not en- 
titled to avai. himself of the limitations of liability TAR the convention 
provides (Arts. 3, 4, 9). 

The carrier is liable for personal injuries to passengers when the accident 
occurred on board the aircraft, or during embarkation or landing (Art. 17), 
subject to the limitations presently to be mentioned. The carrier is not 
liable if he preves that he and his agents have taken reasonable measures to 
prevent the damage, or that it was impossible to take such measures; and 
in regard to freight or baggage, the carrier is not liable for faults of piloting, 
handling the circraft, or of navigation (Art. 20). These rules bear a certain ` 
similarity to the provisions of the International Maritime Convention of 
1924, relating-to transportation under bills of lading, and are more favorable 
to the carrier than the usual rule of European countries which excuses the 
carrier only ir the event of force majeure as that term is understood in coun- 
tries of the sivil law. Of course, contributory negligence excuses or ex- 
tenuates the liability of the carrier according to the rules of the lex fori 
(Art. 21). L-ability is further restricted by liquidated limitations. - In the 
transportatiow of persons, the liability of the carrier coward each Passenger 
is limited to 125,000 franes (French); in the transporiation of checked bag- 
gage and of merchandise, the liability is limited to 250 franes per kilogram. 
These amoun:s may be increased by agreement, but any clause tending to 


` 
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release the, carrier from liability or to set a ower limit is null and void (Arts. 
22-23). Actions for damages must be brcuzHt before the‘court of ihe domicile 
of the carrier or of the place where he has er establishment through which the 
contract was concluded, or before the coir «f the place of destination (Art. 
28). Arbitration clauses are, however, pemitted, provided the arbitration 
` is to be effected within the jurisdictions iaccated. A statute of limitations 
of two years is provided (Art. 29). 

The convention constitutes a beginn rs for the unification of certain 
’ branches of private air law. ` Even if the 3 ention is not presently ratified, 
- the continuity planned in the work of the technical committee and of the 
diplomatic conferences will insure its beirg taken as a basis for further dis- 
cussion. Its provisions may seem to sore to be unduly favorable to the 
cartier; but when the insurance companies hve a somewhat better basis for 
calculating their actuarial risks, insurance vill be generally resorted to in 
protecting against losses. Itiis true, the cac—~ention is designed to encourage 
the extension of air transportation, and i= provisions must be viewed in 
this light. . 

The scope of the Warsaw Conference 7s intentionally a splat one. 
Otker subjects will soon be placed upon tæ agenda for future conferences. 
The technical, committee has under cors-lzration a draft relating to the 
responsibility for injuries to third partie upon the subjacent territory. 
This is a matter upon which internations. agreement will be much more 
difficult of accomplishment. The Pan éreican Convention of 1928 pro- 
vides that reparations for damages case] tc persons or property located in 
the subjacent territory shall be governed 57 the laws of each State (Art. ’ 
28). The International Convention, of 1=™ is, of emire entirely silent. 
upon this question. $ 

The irresistible logic. of recent achieven.enss in the art of aerial navigation 
is rapidly making aerial law, like maritime Ev, one of world-wide rather than - 
of local or regional significance. While «ere are certain important dif- 
ferences, yet so far as transportation by at sends to be carried on interna- 
tionally by regular lines, there is a marked amalogy in many respects to the 
problems of international maritime transt.2-tation.. The Warsaw Confer- 
ence indicates a definite trend toward reco izing the analogy. The future 
fate of the-convention, as well as of the labors of the further diplomatic 
conferences contemplated by its final prot+ol, will have an important in- 
fluence on the further development of inteational commercial aviation. 

i ÅRTHUR K. KUEN 


INTERNATIONAL LEGISLATION ON THI TLEATMENT OF FOREIGNERS 


Fifteen years ago a leading scholar in -ke field of international law could l 
write: “The legal position of the alien has iz the progress of time advanced 
frora that of complete outlawry, in the days 32 early Rome and the Germanic 
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brated. Withcut attempting to even state that problem here, it may simply 
be recalled tha; over forty years of unsuccessful conferences were ne2ded, in 
the latter parf of the 19th century, before the nations could agree upon 
approximately adequate and effective sanitary conventions. By patience, 
by persistent pressure, by scientific preparation of the most thorough sort, 
perhaps by -corsiderably greater subdivision of the topics to be treated than 
heretofore, the work of codification and legislation in problems current today 
‘may, it wculd seem, be gradually carried on. 
PITMAN B. PCTTER 


THE INTERNATIONAL PROTECTION OF WHALES 


The prablem of international measures for the protection of whales is 
brought one stp nearer solution by the recent report to the Council of the 
Economic Committee of the League of Nations... The problem has been 
under active consideration since the League Committee for the Progressive 
Codificaticn of International Law included in its list of topics ripe for in- 
ternational action, the Exploitation of the Riches of the Sea. This com- 
mittee, in its rsport of April 20, 1927, advocated the convocation o7 an in- 
ternational conierence of experts which should codperate with the Permanent 
Council for the Exploration of the Sea at Copenhagen. The Council of the 
League propos3d to refer the matter to the Economic Committee which, 
under a subsequent Assembly resolution, studied the matter in conjinction 
‘with the Copenhagen Council. As a result of a meeting of a Committee 
of Experts, at Kerlin in April, 198G, a draft convention dealing solely with the 
international protection of whales has been submitted to the Council of the 
League by the Economie Committee. 

The. draft convention applies only to- baleen whales. There is a total 

` prohibition of tae destruction of certain species, and of young and “immature” 
whales, and of semales accompanied by young. There is a requirement look- 
ing toward complete utilization of the carcass; a restriction on gunners’ 
contracts, elim-nating pay solely on the basis of the size of the kill; and a 
requirement fo- licensing whaling vessels. The area for the applicetion of 
the proposed convention is unlimited. Signatory States are required to 
furnish statistical data to a central organization to be designated. — 

This draft ccnvention is based largely on the Norwegian law of June 21, 
1929, but is les complete. This law authorizes the prohibition of the cap- 
ture of whales in tropical and subtropical waters, it having been lemon- 
strated that in shese areas the condition of the whales is so poor as not to war- 
rant their commercial exploitation. This law was studied in detail by the 
Copenhagen Council, which felt that further scientific investigation was 
necessary before definite approval was accorded the suggestion of closing 
certain areas. The chief information available to the Council was the ex- 


1 Dos. C. 353. M. 146. 1930. II. 
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cellent study of M. Risting, but it was >elizved that: further studies shouid 
be made. 


-Norwegian legislation i is of particular Jate in this connection, since moré: 
than one-half of the present world’s supzl; >f whale oil is produced by Nor-' 


wegian companies. The need for intentional protection of the whale is 
generally recognized.and is obvious when i` is realized that close. to 20,000 
whales are killed annually. There is som_€3-ientific basis for adopting closed 
seesons, but it cannot be said that investietions are as yet sufficiently com- 
plete to warrant the adoption of this me c Df limitation. ' 

The proposed draft is unquestionably cxy a half-way measure, but it is 
doubtful whether more can be accompls3€] as a first step. It is open to 


doubt whether a general convention sum as is proposed would be as useful - 
as a convention between the States moet vitally interested. The latter | 


plen was advocated by some States in thri: r=plies to the League Codification 


Committee’s questionnaire, but the signztare of a general convention by 


‘interested States would probably serve h= same purpose. 

: The experience of the Copenhagen Ccurcil and other similar bodies in 
_ the protection of other forms of marine fs ma indicates the absolute neces- 

sity’ of continuous scientific investigati-r= before the problem can be ad- 


equately solved. Meanwhile partial irt-riational steps would no doubt . 


, - be useful concomitants of national legiskticn and technical study. - 


Purr C. Jessup 


THE REGISTRATIO? “EF TREATIES 


Ten years have elapsed since the Sesrtariat of the League of Nations 
agsumed the duty of registering treaties =rd international engagements in 
accordance with the provisions of Article £3 of the Covenant. This innova- 
tion in international life is so significans itat it seems to merit some com- 
ment at the close of the first decade of ths «xperiment.! On May 19, 1920, 
the Council of the League of Nations aggprcved a memorandum outliring a 
plan for the execution of Article 18,3 in waich no substantial change has 


been made by subsequent practice. Tne Secretariat’s treaty registry was - 


` formally opened on June 9, 1920, but the Er + registrations were not effected 


_ _ 1 For comments on Article 18 and its executior s-2 Maurice Dehousse, V Enregistrement des 
Traités (Paris, 1929); Manley O. Hudson, “The feg stration and Publication of Treaties,” 
. this Journan, Vol. 19, p. 273; Manley O. Hucscn, “The Registration of Treaties of the 


United States,” this Journat, Vol. 22, p. 852- =urt Koenig; Volksbejragung und Regis- 


trierung beim Volkerbund—neue Erfordernisse fÈ -Ze Gültigkeit von Staatsvertragen, Leipzig; , 


Jean Lambiris, “T Enregistrement des Traités depe TArticle 18 du Pacte de la Soc-été des 
Nations,” 7 Revue de Droit international et de L&T-Zion comparée (3d ser.), p. 697; Rudolf 
Schwab, Die Registrierung der internationalen V2raéze beim Völkerbund (Artikel 18 des Vél- 


kerbundspaktes) (Berne, 1929); E. Sevens, Le Cêrme nouveau des Traités internationaus, ` 


F Article 18 du Pacte de la Société des Nations (Ghaat. 25). See also Jean Ray, Commentaire. ` 


dù Pacte de la Société des Nations (Paris, 1980), >r -45-558. 
* Published in 1 League of Nations Treaty Sete, >. 9. 
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During the later months of 1920 and the 
earlier months cf 1921, the members of the League of Nations were slow in 
making their recuests for registration; but by 1924 they were more ready to 
avail themselves of the offices of the Secretariat in this regard. The largest 
number of. regictrations took place in 1926 and in 1929. The following 
table indicates the number of registrations effected dusing: canh month of the 


1924 


1925 


1926 


- September.......5...... 


October... .... EEEE 


“September. ...... seiu. 
October. ....... 2.6000. : 


September....... eae he 
October es ices eats araea 


180 


251 


249 


350 


Pe Bulgaria 


' t 
i i z 
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5 Dy 3 A $ 7 
1927 sais ‘as Aiea Pascale pie 5 December > iid casas `a. 36 ar 
February. ..........3.. ae aa, i ta = 289 
Mareh...........00000- 24 1925 January OET aeaa Biu Y 
April... Paean 17 February./........ re wm | 
„May... Maaa n sais ace 25t March’...............6. 20% 3 ' 
PAU oe dani omerneeanes 220.2. Apnlsescssiausedveraas 18 
(AUG EE ces sahawe es is .' Mayeri bask nce 24 
i August... 0... eee ee 11° JUNE. eee cece coca seecs 47 
i September..:.....,..... 14° JOY scene xen ren esia 36 
` October. oneee reenen 19 `’ Angist. ........0ecees 22 
_. November. .... 0.2.2... 30 September.............: 29. 
S December............45 27 ` October. ........ pianie (2205-9 
— 221 November.............. 35, 
1928 January.............6-- 18 : December. SIENS we 20 va 
February)... on.. - 21 — ‘332 
March; i.a eneee 23 g930 January. .......2..00005 28 6 o 
oo Apel. cic... rapinis 16 February... essene 22 | A 
Mayi 6c yess 42 Marche... isdsneaceds 21 ` 
1 L eT: A eee ence ee eeee 31 Apt sic e dons keeees es 13 
Rg bao EEE 37 Mayerek Se yeni 20°! 
August. ........ 000.02 34 JONG 2b ede iranata be 27 
‘September. n.s.. can. il i Sie E iea 1st) 
October... ./. eves eee ee Cl oe ty eee —— 
November. Taea stone's 9 . Total..... guia swe _ 2,367 


It may be of interest also to indicate ~he aumber ‘of registrations requested — 
by each State; this number does not correspond with the totál _number of. 
,Tegistrations, since- „several parties may request the registration of the’ same 


instrument. 


Moreover,, some ‘multipartita conventions are registered’ by 


‘thé Secretariat, in accordance with thar cwn provisions, without a special ' 


request by any of the parties. 
registration were ‘as follows:3 
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3 '3 Cořnpiled from the League of Nationa, Treary & Series, and the aaa brochure entitled 
“ “Registration of Treaties.” 
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Lithuania. .... 0.2.2... ee eee 22 Saar Governing Commission........ 17 
Netherlands. ................-06. .. 125 South Africa. .......... 6c. eee ees 5 
Norway...... Daw aes Nace os HO “Spain oo since rence E Da PIKARA 13 
POPU EEEE E ose aes Sia 4 Sweden.... 0.2.0... . ccc cece eee 148 
Persa eese irere ka Reno eb ace es 4 Switzerland. ..........--.00-0 ee eee 76 
POLED agere oa nE EE ERE ERES 114. Uruguay: sosar er Geen casein es 4 
Portugal: cise Sees ore nol rone iors 16 Venezuela...........-.....000006- 4 
Roumania....... 6. eee eee eee eee 13 Yugoslavia............-..e eee ee 60 
Salvador... sees coveeseeeecceecs 1 


It is also to be: noted that these figures do not exhaust the activities of the 
Secretariat witk regard to formal action concerning treaties. Varicus in- 
struments, of which the, number is now large, are deposited with the Sec- 
retariat which Las the duty of rec2iving ratifications, accessions, denuncia- 
tions and other documents relatirg to them. Moreover, the thirty draft 
conventions drewn up by the International Labor Conferences, of which 
there have beer 380 ratifications, are registered by the Secretariat,’ which 
has the duty of -eceiving the formal ratifications of them. It is perhaps un- 
fortunate that these labor conventions are not registered in the regular 
fashion and are not published in the League of Nations Treaty Series. 

The figures g-ven afford some indication of the number of treaties which 
have been concluded and brought into force during this decade. Only 
treaties or engagements which have been brought into force are registered 
by the Secretariat. The number of treaties which have been signed but 
have not been ritified is doubtless large. Moreover, while most of the mem- 
bers of the League of Nations have been quite faithful in their observance of 
the obligation bo present their treaties for registration, the number of un- 
registered treatizs or engagements to which members of the League of Nations 
are parties is ppobably considerable. States not members of the League of 
Nations have rot availed themselves of the privilege of registering their 
treaties to any great extent. Ecuador requested one registration, and before 
her entry into tae League of Nations Germany requested many. The num- 
ber of treaties Lrought into force between States not members of the League 
of Nations is, elso, considerable. Taking account of these considerations, 
the number of treaties and international engagements brought into force 
during the decade 1920-1930 is probably not less than 2,500. In other words, 
over this perioc of ten years, there has probably been an annual output 
of not less thar 250 treaties and engagements actually brought into force. 
Obviously, no student of international law can afford to neglect these 
treaties today. 

. The publicat.on of the texts of the treaties and dememes registered 
has proceeded with a high degree of satisfaction. Ninety-four volumes of 
the League of lations Treaty Series have been published during the decade 


` 4 Article 406 of Part XIII of the Treaty of Versailles of June 28, 1919. 
5 The texts d-e published from time to time by the International Labor Office. 
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under consideration, containing 2,160 instraments. In each case the original 
text is reproduced, together with translaions where the original is in lar- 
guages other than French and English, into-those two languages. The prob- 
lem of translation, always difficult, has nct produced serious inconvenience. 
While the publication is not always very pt_xctual, the conditions under which 
it proceeds make this inevitable. A mortaly brochure listing the registra- 
tions, of which 105 numbers have been pu-xrished, reduces the inconvenience 
of the delay to users of the Treaty Series, aad the latter has now become the 
standard treaty collection in use throughs tt the world. - 

Since the registration of treaties and e1zagements was inaugurated, the 
Secretariat of the League of Nations has c»rsidered its function to be limited 
’ to the performance of a ministerial act. Apart from the inquiry whether 
they have been brought into force, instziaments of which registration is- 
requested are not examined in any way wxeh would call for a consideration 
of their validity. They are registered wita aut being submitted either to the 
Assembly or to the Council of the League x Nations, or to the Governments 
of the States members of the League of Nstions. Nor does the Secretariat 
itself make any examination of thetexts. In only one case has the registra- ` 
tion of an instrument Jed to protest.® 

The proposal has appeared several times, however, that instruments 
should not be registered of which the tex-s do not conform to other instru- 
. ments or to the general public law: By Article 20 of the Covenant of the 
League of Nations, for instance, the members of the League “solemnly 
undertake that they will not hereafter erter into any engagements incon- 
sistent with the terms” of the Covenant Should the Secretariat proceed 
with the registration of an instrument tbs terms of which are inconsistent. 
with the provisions of the Covenant? Tais question has been raised on 
several occasions,’ but the obvious practica difficulty of pronouncing on the 
contents and legal effects of instruments Las discouraged any attempt to 
give larger effect to registration. A mcre far-reaching suggestion has 
recently been made by M. Cornejo (Peru) n a proposal to add to Article 18 
the following new paragraph: 

The Secretariat of the League of N-tions may not register any treaty 
of peace imposed by force as a consequence of a war undertaken in viola- 
tion of the Pact of Paris. The Leagr=of Nations shall consider as null 
and void any stipulations which it mex contain, and shall render every 
assistance in restoring the status quo l stroyed by force. 

This proposal, which was laid before the Council of the League of Nations 
on January 14, 1930, came before the Committee for the Amendment of the ` 
€ The British Government protested against the æzsistration of the “treaty” of December 
6, 1921, between Great Britain and the “Ireland.” 27 League of Nations Treaty Series, 
449. 
2 7 See Manley O. Hudson, “The Registration anc Publication of Treaties,” this JOURNAL, 
Vol. 19, p. 278; Jean Ray, Commentaire du Pacte a2 ‘a Société des Nations, p. 555. : 
3 League of Nations Official Journal, 1930, p. 78 
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Covenant of the League of Nations in order to bring it into harmony with 
the Pact of Faris, on March 4, 1930,° but it was rejected by the committee. 
M. Cornejo ren2wed his insistence on this amendment at a meeting of the 
C mmittee on Arbitration and Security, on May 9, 1930, when its considera- 
tion was postpcned. Perhaps it would be more difficult to. say whether a 
State had violaced the Pact of Paris than whether an engagement were in- 
consistent with the terms of the Covenant. It would seem to be ques- 
tionable, also, yhether the advantage of publicity achieved by registration 
would not be jecpardized by attaching any conditions to the performance of 
this formal act ty the Secretariat. As Viscount Cecil of Chelwood explained 
to the Committee for the Amendment of the Covenant, Article 18 “was 
inserted in order to secure publicity for international engagements, and was 

never intended -0 be used to censor, modify or supervise them.” 1° 
The requirem2nt of registration may become in time an important prin- 
ciple of universe] law; but time is needed for the experience of. this decade 
to be continued. Meanwhile, it is to be hoped that no change will be made 
in Article 18 which might result in weakening the acceptance of the principle 
and fortunately the assembly of the. League of Nations seems to share this 
opinion.” x 
; Manter O. HUDSON 


INTER-AMERICAN COMMISSION OF WOMEN 


The Sixth of tae Conferences of the American States adopted a Resolution 
of even date wita-that creating the Inter-American Institute of Intellectual 
Codperation. I; brought into being not an Institute but an Institution, 
under the modest caption of ‘Inter-American Commission of Women.” 
The Resolution :n question is perhaps shorter than a résumé and therefore 
it follows in full: ; 

The Sixtk International Conference of American States resolves: ` 

That en Inter-American Commission of Women be constituted to 
take charge of the preparation of juridical information and data of any 
other kind which may be deerned advisable to enable the Sevenzh In- 
ternational Conference of-American States to take up the consideration 
of the civil and political equality of women in the continent. 

Said Commission shall be composed of seven women from various 
‘countries of America appointed by the Pan American Union, this 
number to be increased by the Commission itself until every aepapile 
in America jas a representative on the Commission. 


Short as it is and recent as its creation, it has an ancestry which is also 
becomingly short. 

For the past few years there has been a feeling in enlightened quarters of 
the world that the subjection of women—the phrase is John Stuart Mill’s— 


8 Minutes of tte Committee, League of Nations Document, C. 160. M. 69. 1930. V., p. 81. 
10 League of Naticns Document, C. 160. M. 69. 1930. V., p. 84. 
u Journal of the Lleventh Assembly, 1930, p. 383. 
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is ifot inthe interest’ even ‘of thé men, whe now. ay ein ales of political 


Tights in the civilized, nations of the word. Without dwelling-upon the 


ways: and means in which men have obtained equality and the extent to- 
whicli women are treading in their footsteps, it is sufficient to say that here . 


and there in the United States women hac dbtained the inestimable right ‘to 
, Suffrage. This was a very slow process. ard even if successful there was no 
guaranty that what had been given by a state might not be withdrawn by 


that community. An amendment to zhe Constitution was proposed and . 


eventually carried: as the nineteenth o? tke series, by the terms of which 


` ‘suffrage was extended to all of the women 97 = the United States upon terms of 


equality with men. a 
Why should that not be done aces which has been done in the United 


States? Is it necessary to go ‘through tae came process in all countries, or-is “ 


it not possible, through the, treaty-mcaking power and an international 


‘ agreement, to have accorded to the women of each country equal rights with `` 


those of the men? If the matter were lookad at solely as a political question 


for each country to solve, there might well be objections to its. being dis- . 
“ eussed through diplomatic channels, or 39 have it form the content of a- 
treaty between some Powers, which m-gh- agree to it, witha right on the | 


` part.of others to adhere until it should become a universal and international 
statute: yo, E Ka 


In the spring of 1923, the Fifth of the Fan American: Conferences met in 


` Santiago de Chile and, through the initias:ve of Mr. Maximo De Soto. Hall, 
. of Guatemala, a series of resolutions war introduced, the aim and purpose 


_ of which were to accord to women, tkrcigh the intervention of the Con- 


ference of the’ American Republics, odua rights with: the men in. all the 
American Republics. ‘ 

The question had found no place in the rogram, but, upon the unanimous 
approval of the Committee on New. Business, it was resolved to include Mr. 
De Soto Hall’s. proposition in, the labors of the Conference. It was 
adopted in the committee, and on’ the 26tt day of April the proposition was 


‘reported to the Conference, taken.irtc, consideration and debated, and . ' 


unanimously and enthusiastically adopted a as a resolution of the Conference : 


by a rising vote of the delegates. ‘ oo 


~In the observations of Mr. Manuel Rivas Vicuña, epale of the project, 
‘it was stated that the subject was of an :mternational nature, and therefore 


“enjoyed by the men of their respective countries. 


- ` The Resolution is in form and effect: au eoa . ° 


} 


_ Within the competence of the members of the Pan American Union. A | 
‘Resolution was adopted, consisting of four propositions, and unmistakably 
‘pledging the Conference of the Americar. Republics to consider the. ways. 

. and means by which the women of kae Americas might be admitted 

r upon terms of equality to the legal anc political rights. which should ne coe 
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. The Fifta International Conference of American States, j 


RESOLVES: | : 


1. To reommend that the Governing Board ae the Pan American 

‘ Union inclide in the program of ‘future Conferences, the study of the’ 

` means of abolishing the constitutional and legal incapacities of women, 

for the purzose of securing, in due course, and, by means of the develop- 

ment of ac=quate capacities to assume the consequent responsibilities, 

the same c-vil and political rights for women that are today enjoyed by 
men, 

2. In orcer to attain this purpose it recommends that the Anata 

- Governmerts promote the moral, intellectual and physical education , 
> "of women. a 

3. To re ommend to the Governments of the Continent, the revision 
of their civ legislation for the purpose of modifying the provisions that 
do not correspond to the present cultural condition of American 
women, ard which keep them in an unjustified inequality of rights 
because of sex. 

4. To resommend that the American Republics prepare a memoir 
on the posi-ion of women as determined by their Constitutions and laws, 
and on the development of feminine culture and education in their ` 
respective -ountries, in order that the same may be communiceted to 
the Governments, and to the Governing Board of the Pan American 
Union, to =rve as a basis for investigation. 

5. To re:ommend to the Governments that women be included on 
the Delega-ions, in order that they may be able to participate in the 
work of future Conferences. 


It was the besinning of a new era. 
An interneticnal resolution needs to be nursed; otherwise it'dies of its 
' -own inanition. This resolution, however, was fortunately kept alive and 
was placed upor the program of the Sixth of the Conferences, scheduled to 
meet in Habang in 1928. It did, indeed, figure in the program. A group 
_ of ‘American wcmen, with Mrs. Jane Norman Smith as Chairman of the 
| Council, and Mss Doris Stevens as Chairman of the Committee on Inter- 
national Action. both of the National Woman’s Party of the United States 
` of America, had gone to Habana to ‘see that the matter should not be 
overlooked. TLese and other representatives of women were given an op- 
portunity to adcress the Conference in a special plenary and extraordinary 
session on the aifernoon of February 7, 1928. A draft proposal of an equal 
rights treaty ws put before the Conference for consideration. Also the 
women asked that a commission of women be created to make recommenda- 
tions to the next Conference, concerning their status. l 
At the conchwion of the session, Dr. Bustamante, President,of the Con- 
- ference, gracefully and graciously said he was sure that the women had, in 
their addresses, shown themselves to merit the rights which they claimed. 
In consequancs, in the plenary session of February 18th, a resolution was 
unanimously adəpted for the creation of an Inter-American Commission of 
Women—to be oomposed of a woman from each of the twenty-one American 
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Republics—to present to the Goverring Board of the Pan American 
Union a report upon the status of wome. ineach of the American Reputktlics, 
to be transmitted, in turn, for consideration.and, it is to be hoped, the favor- 
able action of the Seventh of the Ame=car Conferences, which is to be held 
in Montevideo within five years from the adjournmént of its predecessor. 

To those to whom inequality in the trearment of others does not seem to 
‘be vital, the success of the women `n the Sixth Pan American Conference. ` 
will appear a very small matter. The liberation of a few million slaves in 
the United States was considered suffeiens to proclaim as a benefactor of 
his kind Abraham Lincoln, who caused it t be done as a military measure. 
And without in the slightest degree seekirg to minimize the noble action 
of our martyred President, how much greater a service must be the emanci- 
- pation of one-half of the human race! It is mpossible to state in advance the 
benefits which must accrue not only tz th: freed and enfranchised women, 
but to the men as well, with whom they vill hereafter be able to vie, on a 
plane of equality, in making of this old world a better and happier place, 
with conscience as the test of right, ard morality a part of its laws. 

In view of the fact that the Fifth of she American Conferences had, after - 
due consideration, held that the questicn o equal rights for women in ell of 
the American Republics was an international question, and in view of the 
fact that the Inter-American Commissior of Women was created at the 
Sixth American Conference, to study end report to the Seventh American 
Conference, are we not justified in belizving that a treaty can, and therefore. 
may, be negotiated by the American Fəpuolics, by which the women of the 
Americas would be admitted in each tc en_oy the equal rights of men? In 
view of the actions of these two Conferences, it is a simple matter—indeed 
it is the duty of those who favor the emarvipation of women—to maintain 
not merely the possibility, but the adv:sab_lity, of such a treaty. It is safe 
to predict that the American Institute of International Law will, at its next: 
meeting, consider this question and propose, it is hoped, the draft of a 
treaty to the Governing Board of the Pen American Union. For, in so 
doing, it would act in accordance with the request of the Conferences of 
American States that it prepare and sudm& propositions of an international 
character for the Seventh Pan American Conference. i 

To date fifteen members of the Inj2r-American Commission of Women 
have been appointed by their respective governments, pursuant to a Resolu- 
tion of the Governing Board of the Paa American Union. 

The Commission, as an integral pars of Pan-Americanism, has its head- 
quarters in the Pan American Union, wher: it has made unexpected progress 
in the work entrusted to it. It has received a signal honor, in that it is 
treated as an educational institution by the Government of the United 
States, and upon an equality with recoznized seats of learning of the Ameri- 
can continent, by an invitation of the Sukan Government to participate in 
the celebration of the two hundredth. anriversary of the founding of the 
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University of Habana. This invitation it accepted, beginning its sessions 
on the 17th of February and continuing until the 24th of February, 1930. 

It met in the University of Habana. At. its opening session, a Tepre- 
sentative of tae Cuban Government welcomed its members, and at the- 
closing meetinz felicitated them upon the results of their labors. 

At Habana “he first conference adopted the report and a 
of its Nationalty Committee. It organized and divided among its members 
its future work. ' 

The Conference unanimously recommended the adoption of the folowing 
_treaty: 

The cortracting parties ‘agree that from the going into effect of this 


treaty, there shall be no distinction based on sex in their law and 
practice relating to nationality. 


_ The Commi: sion, under the direction of its chairman, Miss Doris Stevens, 
has already gcne far to justify its creation by a report on the Nationality 
and the Status of Women, containing the laws of the various nations of the 
world relating to the status of women in the matter of nationality, prepared 
by a committe of which Miss Paul is the chairman. This work, in an ad- 
vanced state o- preparation, was laid before the official Congress of Rectors, 
Deans and Ecucators, meeting at the same time in Habana, in the.same 
University of Sabana, and, like the Commission, itself the creation of the 
` Sixth Pan American Conference. 

. The afternoon of the 22d of February, was put by the Congress at the 
disposal of the Sommission, at which time reports were made to the Congress, 
as they would have been to a Conference of the American Republics had it 
been in sessio. On that occasion, the undersigned, as Chairman of the 
American Delezation to the Congress, made a statement regarding the value 
of the volume en nationality: 


Here upon the table lies a volume, unique in the world, in which 
this ‘subje t is treated. The member of the Inter-American ’ Commis- 
sion from Nicaragua, who spoke of this masterpiece, is entirely too 
modest. It is not only a contribution; it is a unique contribution. 

To assure accuracy in details, the collaboration of the Department of 
State of tae United States was sought and the American Government 
placed at zhe disposition of the women its foreign service —em dassies, 
legations ¿nd consulates—in order to obtain from the: foreign govern- 
ments comcerned the materials necessary, to complete and insure 
accuracy ih the texts of their laws and of their interpretation. In this 
way, every document contained in the volume, shortly to make its 
appearances, so that it may be placed at the disposal of delegates to 
The Hague (Conference for the Codification of International Law], is, 
verified——and as I have said guaranteed—not only by the foreign 
service of the United States of America, but by the embassies and 
legations cf the foreign countries represented in Washington. 

Mr. President, I have examined the various texts; I have compared 
them from time to time with the originals, and,. mirabile. dictu, the 
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documents contained in the treatises perpared by our masculine experts 
are full of incredible errors, which have been corrected by feminine 
industry and exactitude. À 

When laws and practices were of 2 cuntry whose language does not 
pass current in the outer world, th= wanen have had photostat copies 
made, in order to reproduce perfect-y aad exactly the texts, which are 
accompanied in every case with trensEcions. 

It is therefore a book which is Leun4d to be of great usefulness, not 
only to internationalists of the word æ large, but also to the genera 
‘public scattered throughout the fom - cvarters of the globe. 


It is a difficult task in which the Corm sion is’ engaged. It is the first A 


_' time that the women of the hemisphere kave been entrusted with a juridical 
mission. Old laws affecting the statce cf women have heretofore been 


- drafted and written by men.. The new ews for women are now. being , 


drafted. and written by women. They wil still be finally parenii of .re-' 


jected by men. 

They will, however, reflect the collakcrat:on of men and women. They, 
_will be. moulded by both men and wone This is indeed the civilized 
' essence of all human relationships. . 

` i James Brown Scorr 


š 


INTELLECTUAL CCOLERATION 


It,is perhaps too early for an article «n tne Inter-American Institute of 
Intellectual Coéperation. However, is resent situation more than 
justifies a word of comment. The’ Ameritas are to work out their imminent 
destiny through coöperation, and in the Acmain of the spirit the discovery 


of America will be more adequately justiied than by “the wealth of Ormus 


-and of Ind,” or its untold and undisclosed ratural resources. 

-Iš is only the will that is lacking to meke 3f coöperation an accomplished 
fact, and the question is not whether the 203 eration may be in the political, 
in the commercial or in the financial wle, because coöperation in one or 


the other, and indeed in all ways, is desirak.e. In what department can we `’ 


best codperate or, as that may well be ths rsult of experience, in which one 


of the many fields shall we begin? In this 1s in other matters, the way to ` 


coöperation is to codperate. Perhaps re can best determine the field of 
‘ godperation by the process of eliminatiax. ` 


Coöperation in things political is the vgy of the world and is highly 


` desirable; but it is hard for nations to ecCpaate when the political situation 


is unequal. We know from Europe tha., xithout equality, coöperation is . 


` difficult there, and we have reason to believe ~hat, as it exists in the nature of 
things, it would be difficult elsewhere. 

In the'financial world, coöperation exis-s. It mast exist, for money flows 
everywhere. Unfortunately, it is need21 2~erywhere, and nowhere more 


‘than in the discovery and placing at tte ci:posal of the world'its natural .. 
. \ : A a 
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resources. But money is dangerous. We do not need to go to the New 
Testament jor an example. Has net the poet of our race advised us: 


t k i : ‘ i 
‘Neither a borrower nor a lender bé: 


For loan oft loses both itself and friend, 
And borrowing dulls the edge of husbandry. 


If this is true in the ordinary relations of life, will it not be truer in those 
of the nations which are larger and more compelling? ‘There seems to be 
fear of imperialism lurking in the golden dollar. 

But what o? the intellectual domain? It is everywhere that intellect is 
to be found, aad we do not need to discover it; it is within us all, and it only - 
needs to be mbilized. There, there is universality; there, there is equality. 
Culture cannct be bought in the market place nor the things of the spirit 
passed over tke counter. The spirit is inborn, although it is threatened by 
the weeds of ene spirit, or, as Wordsworth would put it, ‘‘the world is too 
much with us” Nevertheless, the world is a good framework, if it be not 
` the whole picrure. 

Therefore is was, and in full knowledge of these things, that the Sixth 
Conference of the American States adopted a Resolution on the 18th of 
February, 1938, creating an Inter-American Institute of Intellectual Co- 
operation. I- also directed the Governing Board of the Pan American 
Union to call a conference within two years, and to submit a draft of an 
organization -o a Congress to be called for the purpose of endowing the 
newly created Institute with a definitive statute and organization. 

A preliminzry statute was drafted, and within two years the Congress 
was called to meet in Habana. It assembled on the 20th of February, 1930, 
in the University of Habana, and three days later it adjourned with a defini- 
tive statute to its credit. According to the statute, the Inter-American 
Institute is composed’ of two branches: the first is a series of National ` 
Councils, to be organized through the Ministries of Public Instruction in 
the twenty-omxe American Republics. Each of these National Councils is 
` to send a delegate to the permanent seat of the Institute, and this body is 
to be its Governing Board, under the name and title of “Central Council,” 
or, in the lan suage of the statute, the “Inter-American Central Council of 
Intellectual Codperation.” 

‘What is tke nature and what is the rôle of the Central Council—the 
Governing Bcard and the clearing house? Its purpose is to keep in touch 
with the Natzonal Councils, to receive reports and to transmit them to the 
National Councils, and of its own initiative to submit to the various Councils 
matters whick the central organization feels should be studied by ell, or by 
Councils witE a special interest. 

So far, so good; but what of, the ee Board of the Pan American 
Union? It is the representative of the American Republics in the intervals 
between their Conferences, and, as the Institute is a creation of the Con- 
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ferences, it is as natural, as it was to be 2xpected, that the-Governing Board 


should sustain the relation of the Am2rican Conference to the Institute. . 


Hence it is that the Central Council submits to the Governing Board the 
‘projects which it has received from the Nazional Councils, with its recom- 
mendations, togethér with plans, projscts and undertakings of its own. 
Thus through the coöperation of the three, intellectual life is to be stimulated 
and the things of the spirit mobilized, noz me-zely in behalf of one or the other 
country but of the continent. 


With these words of introduction, a few provisions are taken from the | 


statute in regard to the National Councils and the Central Council. 


First, the functions of the National Couneil: 


1. (a) To formulate proposals as to problems of intellectual life that 
need study, or projects that may be undertaken codperatively, and 
transmit these to the Inter-American C2ntral Council; (b) to ascertain 
the opinion of national elements on such problems or projects as may be 
submitted to them by the Inter-Americun Central Council, forming for 

` the purpose any necessary committzes. 

2. (a) To collect information relative to the institutions of education, 
science, arts, and letters oftheir respeczive countries and the facilities 
afforded to foreign professors, studenis and research workers, and 


furnish it to the Inter-American Central Douncil; (b) to receive and dis- - ` 


seminate similar information regarcing other countries ; (c) to promote 
actively the interchange of professors, students, research workers, special 
investigators, and cultural missions between the American republics. 

3. To promote in their respective countries the study of such sub- 
jects as shall give an understanding of the development and culture of 
the other nations of America. 

4. To endeavor to secure the adkerence of their respective countries 
to international agreements and programs of intellectual coöperation. 

5. To encourage national institutions and associations to enter into 
close relations with similar organizations in other American Republics, 

. especially in accordance with any program of international action that 
may be worked out by the Inter-American Institute. 

6. To coéperate in carrying out such projects as may be committed 


. to the Inter-American Institute by futcre international conferences of ` 


tos States. . 
In general, to act as a liaison betwen the intellectual elements of 
their respective countries and those of tte other American Republics. 


Second, the functions of the Central Counzil: 


1. (a) To study proposals received from the national councils as to 
problems of intellectual life that weed consideration or projects that 
‘may be undertaken codperatively and communicate these to the 
Governing Board of.the Pan American Union with recommendations; 
(b) to transmit to the national councils any project that may be ap- 
proved by the governing board. 
2. To obtain and disseminate informetion relative to institutions of 
education, science, arts, and letters ir the American Republics, in 
order to encourage closer relations Letween them. > 


` 
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3. To appoiñt, “in coöperation with the national councils, inter- 
American committees for the purpose of conducting special investiga- 
tions, and to keep in touch with inter-American institutions or com- 
- missions of: a cultural or scientific character, and with the International 
Institute œ Intellectual CoSperation of the League of Nations. 

4. To collaborate, `by the aid of the nationai councils, with the 
organizing committees of the Pan American Scientific Congresses in 
the preparation of their programs, in order that these may serve as a 
forum for the discussion of intellectual problems, and to organize, in 
connection with the scientific or other congresses, special meetings of 
accredited delegates of the national councils for the discussion of the 
work of the Inter-American Institute. 

5. In general, to serve as a coérdinating center for the work of the 
National Councils for Intellectual Codéperation. 


Ti is to be heped that the National Council for the United States will be 


shortly createc, as well as the National Councils of the other American 
countries; that the Central Council of the Institute will be housed at 

. Habana in the Palace of the American Institute of International Law, when 
‘that noble building shall be completed; ard that, in the meantime, the , 

, Inter-Americar. Institute of Intellectual Codperation shall prepare itself 
for the future, to the noble end that the intellect of the Americas may have 

a home and a center from which the Intellectual Institute may, as a candle, 


cast its beneficent and enlightening beams. 


James Brown Scotr 


, CURRENT NCTES 


SHALL A STATE WHICH GOES TO WAR IN VIOLATION OF THE KELLOGG-BRIAND 
PACT HAVE A BELLIGERENT’S RIGAS IN RESPECT OF NEUTRALS? ` 


In former times when a war broke cut between two or more States it 


‘created certain legal relations between t= belligerent Powers and the Powers 
which remained neutral. There were ruestions of belligerent men-of-war 


remaining in neutral ports and receivinz supplies of fuel and provisions, thc ~ 


visitation by belligerents on the high seas of neutral merchantmen, the duty 
of the latter to respect a blockade, and he rules regarding contraband, ete. 
Each of the belligerent parties had the =m» rights and duties in respect to 
neutrals. The war gave rise to the sar legal effects in respect of neutrals 
even if it had been begun in obvious ‘ioletion of the law of nations. In 


short; neutrals were bound to treat bot beligerents impartially as though “ 


the course of each was equally just. - E--r smce the time of Hugo Grotius, a 


distinction in theory at least has been nadz between a just and an unjust - 


war (bellum justum et bellum injustum); nat either by treaty nor by interna- 
tional usage had any rules been laid dow2-as+o when a war was just and when 
unjust, and the distinction had no lega- or practical significance. Even in 
the case where the war might undoubte-Ly Lave been considered as a war of 
aggression on the part of one of the Sta-ss, the aggressor had the same right 


as the attacked State to demand of ner-trals that they should respect his — ` 


rights as a belligerent. The right to gc so war was considered as belonging 
to all sovereign States. War was recoznized by the law of. nations as an 
ultima ratio for the settlement of internaczioral disputes. 


After the World War, this question ecfrei into a new phase. By solemn ' 


agreements now entered into, a great ntnber of States have pledged them- 
selves to settle by peaceful means, disptes which may arise among them. 
The feelings of solidarity between States have grown stronger. ‘It is now 
‘recognized by all that war is a calamit nct only for the States which are 


directly involved, but for all other Stat: as well, and that the State which ` 


_ goes to war is guilty of a crime against hcmanity as a whole. The goal 
_ must be that disputes between States small 5e decided not by force, but by 
judicial means. If international justice vere strong enough, there would be 
no more wars, and consequently. the qusstioa of neutrality would no longer 
exist. But have we reached this goal az yet? 

The Covenant of the League of Natims, the declared object of which is 
“to promote international coöperation snd to achieve international peace 

‘and security,” points to other means tn war for the solution of contro- 
_versies between States. According to «ct. 12, the members of the League 
agree that if there should arise between mem any dispute likely to lead toa 
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rupture, ee will submit the matter either to sabitealion or judicial settle- 

ment or to: incuiry by-the Council, and they agree in no case to resort to war 

until three months after the award by arbitrators, the judicial decision or the 

report by the Council. In any case under this article the award of the ar- 

bitrators or tke judicial decision shall be made within a reasonable time, and 

the report of the Council shall be made within six months after the submis- 
` sion of the dispute. 

If the matter is submitted to arbitration, the members agree, according to 
Art..13, that they will carry out in full good faith any award or decision that 
may be rendezed, and that they will not resort to war against a member of 
the League which complies therewith. In the event of any failure to carry 
out such an award, the Council shall propose what steps should be taken to 
give effect thereto. 

If the mattar is not submitted to arbitration, or judicial settlement, the 
members of tke League agree that they will submit the matter to the Coun- 
cil. If a repat by the Council is unanimously agreed to by the members 
thereof other shan the representatives of one or more of the parties to the 
dispute, the members of the League agree that they will not go to war with 
any party to she dispute which complies with the recommendations of the 

report. If ths Council fails to reach a report which is unanimously agreed 

to by the members thereof other than the representatives of one or more of 
the parties to she dispute, the members of the League reserve to themselves 
the right to téke such action as they shall consider necessary for the main- 
tenance of rigat and justice (Art. 15). 

According to the Covenant of the League of Nations, it is thus not for: 
bidden to go +o war when only the State in question follows the procedure 
and observes ~he delays prescribed by the Covenant. It is possible there- 
fore that a wat may break out even between States which are tempers of the 
League. ; 

This is different according to the treaty concluded at Paris on the 27th 
August, 1928 (the Kellogg-Briand Pact), which condemns resort to war. 
This Pact conzains the following rules: 


Art. 1. The high contracting parties solernnly declare in the names of 
their respzctive peoples that they condemn recourse to war for the solu- 
tion of in-ernational controversies and renounce it as an instrument of 

. national policy in their relations with one another; and ; 

Art. 2. The high contracting parties agree that the settlement or 
solution cf all disputes or conflicts of whatever nature or of whatever 
origin they may be, which may arise between them, shall never be sought 

` except by pacific means. 


This treaty has met with general recognition. On the 8th March, 1980, 

57 States had acceded to it, of which 48 were members of the League of Na- 
tions and nine 1on-members. On the other hand, six States, members of the 

, League, had net as yet acceded to the Pact on the said date. The General 
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Act regarding the Pacific Settlement: of International Disputes, signed. at 


Geneva on the 26th September, 1928, wil also be of great significance if it is 


ratified by a great number of States. Orly a small number of States, how- | 


ever, have acceded to it as a whole. Ecth the Covenant of the League of 


Nations and the Kellogg-Briand Pact, a3 als the General Act just referred ` 
to are important steps in the right directior towards the settling of all in~ 


ternational controversies by peaceful means -nstead of by the means of war. 
. But do ‘they offer absolute security against war? 


‘The maintenance by the Powers of armed Zorces both by iad and by sea; 


and the difficulties which are met with as regards the question of taking 
. effective steps for the reduction of arnmments, seem to indicate that one 
does not rely on the disappearance of wzr. It is no doubt true what the 
British Prime Minister said in his openinz sp:ech to the Naval Conference in 


London in January, 1930: “No one cam sa~ that an absolute security for ~ 
peace and justice has yet been found.” Ev-n if all nations became a party . 


to a treaty by which they pledged thems2-ve: not to go to war, what guaran- 


tees would we have that one or the other 3? them would not break the pledge? ~ 
Just as no law can prevent the commissiona o crime in the community, so no ` 


treaty as such, is an absolute hindrance bo a State willing to break its word. 
If a State in violation of such a treaty gces te war, the attacked party should 


not be denied the right to defenditself. Ir th2 same way asin States where it ` 


is forbidden to take the law into one’s owm Lands it is permissible for an as- 
saulted man to defend himself even wita arms, in international pele OnE it 
must be permissible for an attacked Stats tm defend itself. 


In the event of a war breaking out, waat vould the relations, under ee : 


treaties, be between the belligerents ani those Powers who were not in- 
volved in the war? In examining this cuertion, decisive importance must 
be attached to the fact as to whether ore oi the States by going to war has 
violated an obligation assumed by treaty or not. In the event of a member 
of the League of Nations going towar w-theut violating the Covenant, t.e., 
if it has followed the procedure and oks=rv2d the delays prescribed in the 


‘Articles 12, 18, and 15 of the Covenant, it must be permissible for the other. 


States not involved in the conflict to remair neutral. It is otherwise, how- 
ever, if a State goes to war in disregarc of zhe provisions.of the Covenant. 
In this connection Article 16 of the Covenant contains the following pro- 
vision: 


_ Should any member of the League æsort to war in disregard of its.’ 
covenants under Arts. 12, 13 or 15 1- skall ipso facto be deemed to have 


committed an act of war against all ccher members of the League, which 
hereby undertake immediately to sw>je +t it to the severance of all trade 

- or financial relations, the prohibit-cn af all intercourse between their 
_nationals and the nationals of the cavenant-breaking State and the 


prevention of all financial, commerzial >r personal intercourse between _ 
the nationals of the covenant-brea cing State and the nationals of any 


State whether a member of the League or not. 
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In such an event, the other members of the League may not remain neu- 
tral. Even if shey do not join in the use of military power, they must at_ 
least take part in the economic boycott of the covenant-breaking State. 

No’similar provision has been introduced in the.Kellogg-Briand Pact as re- 
gards those who may go to war in disregard of this Pact. But shall a State 
which goes to war in disregard of this Pact be granted belligerent righis in re- 
spect of the nettrals who are not involved in the war? Shall such a ftate be 
allowed to disturb the peaceful commerce of the other States, to visit neutral 
merchantmen, +o capture them and leave it to its own prize courts tc decide - 
whether the conditions of legitimate capture prevail?! Asregards these ques- 
tions, it must ke taken into acccunt that a State which begins a war in disre- 
gard of the KeNogg-Briand Pact has thereby committed an infraction of the 


_ law not only in respect of its adversary, but against all the other contracting 


States. ‘The past-breaking State should be considered as having committed a 
delinquency against humanity, and it should not by its violation of law be 
entitled to the tights of a belligerent. Other States should not be ob_iged to 
tolerate that tLeir peaceful commerce and navigation be interfered with by 
the pact-breakng State visiting and capturing their merchant ships; and if 
any interferenc2 occurs, they should have an absolute right to compensation. 

Ifa war breaks out between States which have pledged themselves by. treaty 


‘to settle disputzs only by pacific means, it may be difficult to decide which of 


them is the aggressor. By the Kellogg-Briand Pact no authority. has been 


` set up to decice when an infraction of the Pact has taken place. In the 


event’ of a violation of Art. 16 of the Covenant of the League of Nazions, a . 
decision by the Council as to whether a war has been begun in disregard of 
the Covenant vill be of great importance. By the Locarno Treaty ketween 
Belgium, France, Germany, Great Britain, and Italy, of the 16th Cctober, 


` 1925, it is left with the Council of the League of Nations to ascertain whether 


pn 


an infraction of the treaty has been committed. In the Assembly of the 
League of Nat ons in 1929 the question was raised of introducing: amend- 
ments in the Covenant of the League in order to bring the Covenant and the 
Kellogg-Briand Pact into harmony. As already mentioned, the Cavenant 
does not excluce war in certain cases, whereas the Kellogg-Briand Pact con-, 
demns it in an absolute way. This question is being studied by a committee 
which is to submit its proposals to the next Assembly. It is important that 
the international rules as to the rights of belligerents in respect of reutrals 
and the rules as to the freedom of commerce and navigation of neutrals in 


1 See.J. W. Garrer: “The Freedom of the Seas” in this Journat, 1929 (Vol. 23), p. 362 et 


` seg. (especially p. +67). Professor Garner refers to a suggestion of Sir John Fischer Williams 


“that a distinctiaa should be recognized between the rights of neutrals in what he denom- 
inates ‘public’ wa-s, that is, wars carried on by or under the authority of a collective group 
of States, for example, the League of Nations, against an aggressor, or for the protection of 
international covenants, and their rights during: the existence of ‘private’ wars, that is, 
wars begun and waged by individual States on their own account. and for the advaacement 
of purely national nterests.” 
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time of war should be clearly defined im im international treaty. It must be 


` firmly laid down that no rights as a bell ger2nt belongs to a State which has 
begun war in violation of its duties accc=ding to the Covenant of the League 
of Nations or the Kellogg-Briand Pact «=f August 27, 1928... 

In this connection I venture to add that + ought not to be left i the bel- 
ligerent Powers to decide by prize cours se. up by themselves whether cap- 
tures made by! their own men-of-war zre to be upheld as justifiable, or 
whether compensation is to be grante= for the capture of neutral vessels. 
It is not fair'that a belligerent’ Power chal give final judgment in its own 


case. It would be a great safeguard f=- neutrals if the question were tried 


by, impartial judges who are not concerned in the case. The convention 


adopted by the Hague Conference of 19-7 relative to the establishment of an - 
International Prize Court, to which an spp2al could be brought against the ` 


judgments given by national prize couri, was, as is well known, not ratified. 
But since a Permanent Court of Interne ~jonal Justice has been established at 
The Hague, this court ought to have ju~sdi-tion also to judge the lawfulness 


_ of the capture by a belligerent Power of 1eu-ral vessels. It is of the greatest, 


- importance that the British Governmer~ has declared that the question rela- 
. tive to prizes will not exclude Great Faitain’s acceptance of the “Optional 
Clause,” and that, therefore, such qu=stioas may also, after having been 
„tried by national prize courts, be brou=ht refore the Permanent Court ac- 
cording to Art. 36 of the Statute? A” States should be willing to accept 
such an interpretation of this article. It would greatly contribute to the 
promotion of justice in the settlement cf dsputes between belligerents and 
neutrals,’ . ; . 
THorvaLp BOYE, . - 
Jucee o; the Supreme Court of Norway. 


X 


b THE INTERNATIONAL LIGHT-OU' B AT CAPE SPARTEL ia 


In the early 19th century the North £-ticen coasts were not noted for their ` 
hospitality to mariners. By the midd-. of the century, however, the fear- , 


sorne Salé rovers and Barbary corsairs nač become little more than a half 
forgotten legend, and the principal darcgers of the approach to the Medi- 
terranean were! these of a natural char=cte:. These, however, were not to 
be despised, since the strong currents the high cliffs, and the scarcity of 
natural harbors, especially along the Asante coast, made the region a very 
_ dangerous one for navigation. We finc she situation so bad that the Ameri- 
can consul at Tangier recommended tc his government in 1849 that a war 


vessel cruise along the Atlantic coast == far as Cape Blanco, and also upon. 


the Riff coast, every month or two to .ffo-d protection or relief to any of 
the merchant vessels or citizens who igh: be driven on these dangerous 
2 See Memorandum on the Signaturė by His dajesty’s Government in the United King- 


dom of the Optional Clause of the Statute of tEr Peemanert Court cf International Justice, 
British White Papers, Miscellaneous No. 12, 1349. 
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coasts... As if to give point to his apprehensions, on November 27, 1858, the 
American bark Jehu of 300 tons was caught in the breakers about 134 miles 
south of Cape Spartel and driven on the beach a total wreck. 
` As early ag 1852 the representatives of the Powers at Tangier had con- 
sidered the feasibility of joint action with reference to the construction of a 
: lighthouse on Cape Spartel. There is reason to believe that this preliminary 
step was taken because of the fact that on the 17th of April, 1852, the British 
bark Calpe had been wrecked seven miles south of.Cape Spartel. In a- 
despatch to his’ government dated April 27, 1852, Sir John Drummond Hay 
pointed out that during the past years seven vessels.had been wrecked on 
this coast owing to the very strong current and the lack of light.: He 
strongly recommended to his government the construction of a lighthouse. 
At this time, hawever, he found that the British Government was not friendly 
to the idea? In a communication from the French chargé d'affaires to the 
American consal towards the end of August, 1852, the question was again 
broached, and the American representative in his despatch to his: govern- 
ment declared that there was no question about “the wants of commerce 
requiring such work, for the strong current which sets into the Mediter- 
ranean drains towards the African shore and frequently proves disastrous to 
vessels entering or leaving the straits. . . . Cape Spartel is about eight miles ` 
from Tangier aad from 30 to 33 from Gibraltar. Vessels entering Gibraltar 
from;the Medi-erranean or leaving Gibraltar for the Atlantic coast can be 
seen from Cape Spartel with the naked eye.” 3 Although the British Gov- 
ernment was nct yet prepared to move in the matter, a few years later, when 
it was found that the French and Spanish Governments were determined to 
‘act, the British chargé informed his American colleague that Her Majesty’s 
Government weuld most certainly codperate with France in the erection of 
the lighthouse ‘ if for no other purpose than to prevent the latter Power hav- 
_ ing the exclusive jurisdiction of a work occupying such a commanding posi- 
tion and so near Gibraltar.” 3 
On November 11, 1860, the world was startled by the news ofa terrible 
shipwreck a few mites south of the Pillars. of Hercules in which a Brazilian 
corvette went an the rocks with the loss of 24 officers and a hundred seamen, 


‘1 Archives of the American Legation, Tangier, Consular Despatches, 1848-1861, p. 35. 

2 Archives of the British Legation, Tangier, Foreign Office Letter Book. April 24, May 
18, 1852. 

3 Archives of th: American Legation, Tangier, Consular Despatches, 1848-1861, p. 97. 
In a despatch to h.s government datec June 23, 1861, Sir John Drummond Hay noted the 
fact that the Sheresfian Government had already accepted the services cf a French angineer 
to superintend the construction of a lighthouse. In the same despatch he declared, “I 

‘warned Barzah aginst admitting the right of any foreign government to assume the sole 
control of the ligh-house. He'assured me that the lighthouse would be built solely at the 
expense of the Moorish Government, but that the French engineer would be allowed to fix 
the site and form of the buildings.” Archives of the British Legation, Tangier, Foreign. 
Office Letter Book June 23, 1861. g 


~~ 
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and it can hardly be doubted that it wes tLis disaster which brought quick 


action on the pert of the Spanish and Frenck Governments. The first’ public 


information that a lighthouse was-to >e constructed on Cape Spartel was. 


furnished by Article 48 of the Spanisa-\-oroccan Treaty of Commerce, 
signed in Madrid, November 20, 1861, whi-h read as follows: 


Experierce having shewn that “ae Eck of a light on the Northern 
coasts of Africa exposes navigation ard commerce to great risks and 
losses, and His Shereefian Majesty desirous of contributing as far as 
possible to the security and developmert of the aforesaid commerce and 


navigation pledges himself to conszruct 'a lighthouse on Cape Spartel.. — 


and to take charge of its lighting end i pkeep.! 


The same year construction on the lighthcuse was begun by the Moorish- 


. Government under the direction of a FrencL engineer, M. L. Jacquet. The 


lighthouse was completed in the spring of 1364, and the important position 
of the light, especially for signalling puzposes in the time of war, actuated 


the foreign governments represented at Morocco, particularly France, 
Great Britain, and Spain, to notify the Sutan that arrangements must’ be 
` entered into which would give a satisfa torr guarantee as to the permanent 
neutrality of the lighthouse. The Sultan was perfectly willing to accept 


such an arrangement, providing these forzign governments who were so 


much interestec in the lighthouse were villirg to take nates of it and main- 
tain it: 
Negotiations were forthwith begun for a sreaty eee for the.upkeep 


and maintenance of the Cape Spartel Ligtthouse by the ten Powers rep-_ 
resented in Morocco. At first the Sultan dsmanded the.right to levy-light- ‘ 
house dues on all ships visiting his port in addition to the annual.sum de- ` 


manded from tke Powers for the upkeep of tae light, but he was assured that 
the Powers would never consent to suck a system of double taxation. The 
other question raised was the method to be used for fixing the quotas of 
payments, whether they should be propirticnal to the amount of trade or an 
equal sum to be paid by each Power. The latter system was adopted and 
the annual quota was fixed at 1,500 francs ($285.00) for each Power. On 
May 31, 1865, ten Powers, Austria, Belziun, France, Great Britain, Italy, 
The Netherlands, Portugal, Spain, Sweder and Norway, and the United 
States signed a żreaty with Morocco providirg that, since the Government of 
Morocco had at that time no vessels eitker ol war or commerce, the direction, 


administration, and expenses of the ligathe-use at Cape Spartel should be ` 


borne equally by the signatory Powers. THs delegation of powers was not 
to.encroach on the proprietary or soverefn rights of the Sultan. The 
Powers further bound themselves to respect the neutrality of the lighthouse 


4 J oaquin Veléz Villanueva, Recopilación Legi-sativc en la Zona de iaiienra de España en 
Marruecos, en la de Tánger y en la de Francia (Madrd, 1917),-p. 23. 

5 Archives of-the British Legation, Tangier, Foreign Office Letter Book, March 23, 1867. 

‘6 Archives of the American Legation, Tangier, Coxsular Despatches, 1861-1870, p. 78. 
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even in the cas of war between them or between one of them and the Empire 
of Morocco. ‘The convention was signed for a period of ten years, with annual 
extensions unti. denounced by one of the signatory Powers, and is still in force.’ 

The lighthouse was illuminated for the first time on October 15, 1864, in 
accordance with a vote of approval by all the foreign representatives, except 
that of the United States, who had demanded a sixty days’ notice to notify 
mariners as a measure of precaution. The control was vested in the diplo- 
matic corps at Tangier, and on July 11, 1865, the réglements were estzblished 
which have centrolled the meetings of the International Commission of 
Cape Spartel up to the present time.® In accordance with these rules, the 
presidency was vested in a member of the diplomatic corps and rotated 
annually in alphabetical progression. The president could call a meeting 
whenever spec al conditions warranted or routine business compelled. 

On the whols, the problems faced were largely technical and non-political 
and perhaps fæ that reason the coöperation was most satisfactory. It was 
to the interest of all that this lighthouse, protecting one of the worlc’s most 
important trace routes, should be kept to the highest degree of efficiency, 
and the repressntatives of the Powers were only too willing to work to this 
common end. In accordance with an accord arrived at in 1892, the service 
was improved >y the installation of a semaphore by Lloyds, and in 2905 by 
a fog signal. Vhen on December 9, 1911, the wreck of the S.S. Delki of the 
P. and O. again focussed the world’s attention upon this part of the globe, 
the International Commission decided to appoint a technical commission 
to investigate the lighthouse and to recommend all possible improvements to 
the service. An international technical commission was appointed con- 
sisting of lighthouse experts from Germany, Great Britain, Spain, France, 
Holland, and aly. The commission visited Tangier and made an extensive 
report dated “pril 5, 1914.9 The report showed how the beacon had al- 
ready been incseased from 6,000 to 20,000 candle-power and found the light so 
important to ravigation that they recommended its increase to 320,000 
candle power’ To meet the cost of these extensive improvements an in- 
crease in the ennual quotas of the governments, now raised to 13." from 
` .1,500 to 1,800 francs was recommended. The outbreak of the war post- 
poned ell such improvements. 

It might be noted in passing that, although Article III of the treaty of 
1865 specified that the lighthouse should be perpetually neutralized, upon 
the outbreak „f the war the French authorities took over the technical: 


1W. M. Mallcy, Treaties, Conventions, Ete., between the United States and Other 
Powers (Washing on, 1910), Vol. I, p. 1217. 

8 Phare de Cap “partel, Conseil d Administration, pp. 34-35. The archives rotate with the 
presidency of tae International Commission and are at present found in the British Legation. 

? Rapport de la Commission Technique Internationale du Phare du Cap Spartel (Tanger, 
1914). : 10 Ibid. H 

n Germany, Russia, and the seperation of Norway and Sweden made the extra three. 
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direction of the lighthouse, dispossessine the lighthouse keeper, Herr Gum-. 
pert, an Austrian subject,, whose family had tended the light ever since its 

establishment." Considering the fact that this action was taken without 

either ‘the knowledge or consent of the International Commission, it might. 

be regarded as a violation of the guara-ttee of neutrality, but, inasmuch as. 

the allied and friendly neutral Powers cculd have dictated the commission’ s. 

policy, the question raised is a purely tzeoretical one. 

At the close of the war, the commiss:vn found itself in a serious financial 
predicament owing to the failure of Rusia, sermany, and Austria-Hungary 
to pay their quotas. Since even with ssh payments there would have been ' 
a deficit, the suggestion was made thas each of the ten remaining Powers., 
party to the convention pay their shaw: of the deficit and henceforth, be- 
ginning in 1919, the annual quota shoul I be 1,500 Spanish pesetas, then at a. 
premium, instead of 1,500 francs. Hovever, with Germany, Austria, and 
Russiavout, and with the increased cos: of ving, this was but a temporary 
expedient. In 1922 the annual quota was raised to 2,000 pesetas, and the: 

- Moroccan Government, having paid the arrears of the German and Austrian: 
Governments, agreed to hold itself responsiale henceforth for these quotas. 
Ii would appear that Germany missed at exzellent opportunity here for test- 
ing out the post-war treaty arrangements by her failure to insist upon 
paying her annual quota and thus rem=inirg upon the Cape Spartel Com-. 
mission. It needs no flair of diplomatic preszience to understand the willing-. 
ness of the Moroccan Government, or in this zase should we say Protectorate, 
to assume the arrears and subsequent pements of the German and Austrian. 
Governments. In fact, it is at this po.at that we note certain interesting 


political developments which were close:y ccnnected with the future powers . 


and even existence of the International Commission. In the convention of 
1923 for the international administratisn of Tangier we find Cape Spartel 
included in the international zone and the fellowing provision regarding the- 
lighthouse: 
Article 53. The contracting gcrernments recognize that the She- 

- reefian Government retains its p~>pecty rights in the Cape Spartel 


Lighthouse, the Convention of Ma=zh £1, 1865 remaining provisionally: 
in force- 


The word “provisionally” had a rath=r sinister significance for the con- 


tinued existence of the convention, wh:eh Fad established an international. | 


organization successful in carrying out itz duties for more than half a century... 7 


In February, 1926, the International Commission received a communica- ` 
tion from the Mendoub, the Sultan’s representative at Tangier, notifying 


12 The budget of the commission during the warpericcl indicates that the lighthouse keeper’s~ 


salary was paid to Herr Gumpert, even thougk an exile in Spain, the French Government. , 


apparently holding itself responsible for the sala~-7 of ais successor. At the close of the war, 
the commission reinstated Herr Gumpert, who ~2taired the post till his death in 1927. 
13 In 1927 the qucta was raised to 2,250 pesetes, aad in 1929 to 4,500 pesetas. 


4 


CURRENT NOTES 775 


the commissior that the Shereefian Government, proprietor of the light- 
house, intended to proceed immediately to its modernization, and thai, once 
modernized, the service of upkeep and superintendence of the lighthouse be 
confided directly to the State Engineer for the Zone of Tangier. This func- 
tionary would present his reports and all explanations both to the Interna- 
tional Commission and to the Shereefian Government and would be de- 
pendent upon the latter as far as repairs and future improvements of the 
lighthouse were concerned. Although the proposal was both reasonable and 
logical, it modiied to an important degree the powers conferred upon the 
commission by Article IV of the treaty of 1865. Inasmuch as neither Italy 
nor the United £ tates had subscribed to the Tangier Convention, and the Con- 
vention of 1865 required unanimous consent for its modification, the change 
in policy was <n important cne. Considering that the Spartel lighthouse 
dominated one of the most important maritime highways of the world, and 
that the Moroccan Government was under the protection of France, even 
Great Britain, principal co-author of the Tangier Statute, might be expected to 
pause. ' 

No immedia+e consideration was given to the proposed change in juris- 
diction, but the plan of modernization prepared by M. de Rouville, Chief 
of French Serv:ce of Lighthouses and Buoys, based upon the recommenda- 
tions of 1914, was submitted to the Powers and, with slight modifications, 
approved by them. Perhaps the outstanding difference between the present 
proposals for tae modernization of the light and those of 1914 lay in the 
fact that, where formerly the Powers were expected to share in the expenses, 
the present proposal presumed that all cost would be borne by the Shereefian 
Government. Inasmuch as the Maghzen was apparently desirous of greater 
freedom in the control of the administration of the lighthouse, the willing- 
ness to support the costs was the logical basis of a change in, policy in this - 
direction. Wh2n at the meeting of December 29, 1926, the question was 
raised regardinz the part to be taken by the General Direction of Public 
Works of the Shereefian Government for making the improvements to the 
light at Cape Spartel, the International Commission agreed to accept the 
coöperation of -he Maghzen Government, with the understanding first, that 
the technical ard administrative operations in question should be carried out 
by the Maghzen functionaries in the name of the International Commission 
and in accordance with the conditions prescribed by it, and second, that the 
coöperation on the present occasion did not imply a permanent delegation to 
the Maghzen og any measure of the commission’s authority or functions.“ 
These reservations, which were introduced by the representative of Italy 
and which wers similar to those formerly laid down by the United States, 


u Archives de‘ic Commission Internationale du Phare du Cap Spartel. Lettre de M. 
Rouville datée du 31 Mars 1928 à Monsieur le Président de la Commission. 

1 Archives de la Commission Internationale du Phare de Cap Spariel, Procès eroen? de la 
séance du 29 décerrbre, 1926. 
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were adopted by the commission. This acfion seemed to indicate that until 
the convention of 1865 should be denoanced, the International Commission 
intended to retain full power of directien over the Cape Spartel Lighthouse. 

An interesting question was raised in ¥92¢€ in regard to the judicial position 
of the International Commission both in oublie and private international 
law. An opinion was sought from M. Ma-chegiano, the judicial counselor 
of the International Zone, who, after & carful study, found that the Cape 
Spartel Commission possessed a judicia. pcsition and personality analogous 
to the European Commission of the Danube River, and the Straits Com- 
mission set up by the abortive Treaty of Sévres of 1920. The treaty of 
May 31, 1865, he pointed out, granted tc the commission “the essential 
elements considered by jurists necessary for the existence of an autonomous 
international organism having a persorelitr established and independent of 
the States which composed it.” Then -aising the question as to whether the 
Tangier Statute of 1923 modified the | wris-ical position of the commission, 
since the lighthouse stood in the zone plaœd under the jurisdiction of the 
International Administration, he founc thaé it did not, for the commission, 
drawing its powers from an international treaty, was not obliged to recognize 
a jurisdiction derived from a subsequer: international convention to which 
all of the Powers represented on the ccmm ssion had not acceded. There- 
fore, since both the Cape Spartel Commission and the International Ad- 
ministration were equally mandatories ci the Sultan for the administration 


of a part of the Shereefian territory, any disputes between the two could only ` 


be settled by an international arbitral <zibrmal acceptable to both. 

_ Thus for 65 years we have in the International Commission of Cape Spartel 
an international administrative organizaticn functioning steadily and suc- 
cessfully in a joint codperative enterprise. Although its problems were 
largely of a technical nature and therefcre Bss likely to cause disagreement, 
even when political problems arose, th2 commission met them with a spirit 
of reasonable compromise. The Cape Sparel Light under its International 
Commission has been aptly compared t a Leacon pointing the way to an ul- 
timate successful internationalization of Tangier. Granam H. STUART 


TuE HEINRICE ALGUSTIN 


A CONSIDERATION OF THE ATTITUDE OF SY EDEN IN REGARD TO THE TER- 
RITORIALITY OF 3AYS 


-In the memorandum of Sweden subm_tted as a part of the Bases of Dis- 
cussion for the Codification of International Law + mention is made of the case 
under consideration as having given ta= senction of the Swedish Supreme 
Court to the policy of the government és there outlined with respect to the 
territoriality of bays. Inasmuch as this is a case of recent date, and of at 

1 See League of Nations publications, Vol. I Teritorial Waters (II C. 74. M.39. 1929. 
Y), pp. 187-192. ; 
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least equal importance with those which are frequently cited to illustrate 
the practice o` Sweden? as to territorial waters, it should perhaps merit 
more attention than has been given to it by American writers in the field of 
international lew.3 This will be even more apparent when it is realized that 
in the conside-ation of the case before the Swedish courts, opinions were 
written by sueh Swedish authorities as former Foreign Ministers Löfgren 
and Undén, Baron Staël von Holstein, and Dr. Torsten Gihl, and the German 
jurist Dr. Wal-er Schiicking.* 

The ease in~olved the seizure of the German trawler Heinrich Augustin 
1.4 distance m nutes outside of the line drawn from Halland’s Väderö light- 
house to the Tylö lighthouse at the entrance to Laholm Bay, Jantary 19, 
1925. The vessel was alleged to have been fishing within Swedish territorial 
waters and was brought into the port of Halmstad by the Swedish gunboat 
Svensksund. "here were some 5,000 kilograms of fish and two trawls 
sequestered, ard the officers in command were summoned to appear in the 
magistrate’s court to answer for illegal trawling within Swedish fishing 
waters. The juestion dealt with the right of foreigners to fish at a place 
which, according to the complainant, is Swedish outer territorial waters, but 
according to tae defendant is open sea. This involved a consideretion of 
territorial waters, particularly the territoriality of bays and the Swedish 
position on ths controversial subject. 

Laholm Bay * forms a gulf which can be marked off by a line betwean Lylö 
lighthouse and Héghallsudde, at which place the mouth is a little over ten 
miles. However, the base-line mentioned above seems to be tracitional, 
and besides it zs the policy of Sweden to consider islands situated at the en- 
trance of a bay as forming a part of the configuration of the bay and to take 
the same as tke basis for calculating the extent of the territorial waters. 
This has long been recognized by Swedish law and was sanctioned by the 
Supreme Cours of Sweden, November 14, 1927, in the case under review. 

The highest court of Sweden in its decision merely sustained that of the Göta 
Court of Appeal at Jönköping, which in turn, except for a minor point as to 
the fine imposed, had affirmed the decision of the court of first instance at 

2Such as Gristadarna (this JourNaL, Vol. 4 (1910), p. 226), The Elida (this JOURNAL, 
Vol. 10 (1916), p. 916), The Trave, and The Maja. 

3 Dr. Philip ©. .essup in his work, The Law of Territorial Waters and Maritime Jurisdic- 
tion (1927), pp. 4: 3-424, discusses this case and cites the advisory opinion by Mr. Löfgren, 
but inasmuch as she additional opinions and the final decision had not been rerdered in 
time to be incorporated in his treatment, the writer has thought it advisable to write this 
summary of the same. ` 

4 All of these, aad the complete record of the case, are contained in the publication of the 
Swedish Foreign Cffice, Till Frågan om Gränsen för Sveriges Territorialvatien (On the Question 
of the Limit of Swedish Territorial Weters). For a brief review of this see this JOURNAL, 
Vol. 22 (1928), p. 717. 

š Laholm Bay & situated just north of Skelder Bay off the straits between Sweden and 


Denmark, The exact place of the apprehension of the German vessel was lat. N. 56° 32’, 
long. E. 12° 32’. 
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Halmstad where the action was institused. It was before the latter 
tribunal that the advisory opinion of Ltfgr=n, which is cited by Jessup, was 
rendered. i 

Mr. Löfgren, recently Minister for Fcreizn Affairs and then legal expert 
and adviser to the Foreign Office, in his menorandum ê stated that Sweden 
has long claimed as within her jurisdic-zon a limit of one geographical mile 
cr four nautical miles calculated from tke lina of low water. To support this 
he cites numerous decrees since the latzsr Falf of the 18th century, various 
statements to foreign Powers, Swedisk pre tests against violations of this 
limit during the World War, the mem.):anjum of Franz v. Liszt in The 
Elida, etc. He also states that in gerera. the outer limits of territorial 
waters will be parallel with the outline o` the coast. However, as, for 
instance, in the fishery decree of Mar 5, 1871, the territorial waters are 
regarded as extending not only from th= mainland, but from the shores of 
islands, small islands and ridges which ar2 nct constantly submerged.” Cen- 
tury old tradition also, according to int2<na ional law, he said, permits bays 
and gulfs of more than usually accepted wid-h to be included in the marginal 
jurisdictional area. Just how wide this may be is not determined. Mr. 


Löfgren discusses the six, ten, twelve, anc even sixteen and twenty-mile . 


limits which have sometimes been uphe-d in-the practice of States. He also 
speaks of the cannon-shot and range of visivility theories. His own theory 
of the extent of the jurisdiction of Swecen is a twelve-mile limit, which he 
derives through rather ingenious reasoning. The double three-mile zone 
when applied to bays gives a territorial jurisdiction of six nautical miles. 
In the case of Sweden, which supports th: four-mile limit, this would be 


eight miles. But in addition to this, Lifgsen would add, as once outlined. 


by Judge John Bassett Moore,® the foty mies which is ordinarily added to 
the double three miles to give the ten-mie limit, and which would give 
Sweden a limit of twelve miles. - Löfgren asserted that during the World 
War, Sweden insisted ° that Laholm Bay snd Skalderviken were Swedish 
territorial waters, whether the base linə a~ the opening of the bays were 
drawn at ten or twelve miles in leng-h. The base line from Halland’s 
Väderö lighthouse to the Tylö lighthouse i. traditional, and the outer ter- 
ritorial waters must be counted four m_Es therefrom. 

Baron Staël von Holstein,’ supportiaz tLe defendant, in his rejoinder to 


6 Till Frågan om Gränsen for Sveriges Territe~ alucten, pp. 11-19. This will hereinafter 
be cited just as Till Frågan. See Jessup for a zansation of this opinion. 

7 See, for instance, the note of the Swedish Minist r to the United States to Secretary of 
State Bryan, March 5, 1915: “Four nautical mi e (7420 metres) from the coast or from the 
farthest outlying islets or skerries which are not ccntically washed by the sea.” Naval War 
College, International Law Documents, Internasion.] Agreements (1919), p. 153. 

8 13 Annuaire de l'Institut de Droit Internatio rale, 3. 146. 

_ ° As in the Trave and the Maja. 

10 Till Frågan, pp. 20-27. See also his articles, to which he refers in his brief, in 6 Revue 

de droit internationale (1924), and 13 Zeitschrift fär Tölkerrecht (1925). 
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Léfgren’s brief, held that the original Swedish limit of territorial waters 
was three and 20t four miles, and that the present Swedish affirmation of the 
four-mi‘e limit dates from the Norwegian rule of 1869. Furthermcre, the 
sanction of international law is lacking for this expansion of the limit, but 
until Swedish law is changed to accord with international practice the court 
was bound to xpply the Royal Proclamation of 1871 which establisked the 
rule in effect. Von Holstein makes much of the fact that the Berlin Ober- 
prisengericht ir The Elida refused to uphold the contention of Professor 
Liszt which Löfgren used as support for his argument. Von Holstein 
argued that Sweden practically accepted a ten-mile limit during the war, and 
the base line should be drawn accordingly, between the points where the bay 
ceases to have the characteristic formations of a bay, which in the case 
of Laholm would be considerably within the points insisted upon by the 
complainant. He contended that no “one hundred years” tradition can 
be applied to Laholm Bay, as the first time that the Halland’s Vaderé-Tylé 
line was adopted was in the Swedish convention with Denmark in 1899. 
Hence the seizure of the German trawler did not take place within Swedish 
territorial waters where such seizure is authorized. 

To these arguments Mr. Léfgren replied." In the first place, he stated 
that Swedish lew is positive as to the extent of the waters in which fishing is 
exclusively reserved for Swedish citizens, and that that constitutes a region 
of one geograpLical mile from the coast or off the coast-lying islands.. Hence 
whether or not- this was in accord with accepted international practice was 
not in point, æ it was wholly within the power of Sweden to determine, 
within reasonable limits, its own marginal jurisdiction. He argued that 
the Swedish lav of May 5, 1871, which is the act cited, did not establish the 
manner in which the four-mile limit should be calculated at Laholm. How- 
ever, this indertation is included in the bays and gulfs of less width whose 
outer territorial waters are determined by a limit of four miles from the line 
connecting the outermost points of land on both sides of the bay. In 
Laholm Bay tkese points consist of the Halland’s Väderö lighthouse-Tyl6 
lighthouse line as sanctioned in the convention with Denmark of 1899; but 
this conventior was not a new departure, having been based upon long- 
establisked practice. Furthermore, he continued, the Swedish Government 
did not at any time during the war, as intimated by Holstein, retreat from 
its position and accept a ten-mile limit. In the case of the Maja, which was 
captured in LaLolm Bay, Sweden firmly insisted upon the status of this bay 
as internal terr-torial waters. 

After a full @nsideration of the above arguments, the court rendered its 
decision as follcws:” 

The expssition of both sides has not given any definite guidance for 
deciding hc w the limit of Swedish territorial waters at Laholm Bay was 
determinec in former days according to the Swedish law. 


u May 22, 1925. Till Frågan, pp. 29-34. 2 Ibid., pp. 35-36. 
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However, in the convention between Sweden and Denmark, July 14, 
1899, regarding fishing rights in the weters of these countries, the con- 
tracting parties proceéded on the basis that unless agreement was made 

_. to the contrary the fishing privileges in the whole Bay of Laholm should 
be reserved for Swedish citizens tc a distance of one geographical milé 
‘outside of a straight line drawn from Halland’s Väderö lighthouse to 
Tylé lighthouse. By the conventicn a special concession was made to 
Danish fishermen who were to be rerm-tted to fish }4 geographical mile 
within the outer limit. The fact thet Denmark, who is Sweden’s closest 
_ neighbor in regard to the fishing weters in question and at the time of 
the convention was undoubtedly nore than any other foreign Power 
interested in keeping Laholm Bay cpem for fishing, accepted the above 
stipulations, without doubt gives ss-onz support to the assumption that 
the Swedish Crown even before th2 convention maintained the concep- 
tion in regard to the extension of Swecish territorial waters which was 
embodied in the convention. 

Furthermore, inasmuch as it has not been proven that the Crown at 
any later date has failed to uphold the same view, it may be considered 
as clearly demonstrated that the ‘ron for a considerable period has 
treated as Swedish fishing waters the whole Bay of Laholm within a 
line drawn. between Halland’s Vadaré lighthouse and Tylö lighthouse 
and in addition a region situated -vith-n one geographical mile outside 
of this boundary. 
= Under such circumstances and inasmuch as the Crown must be con- 
sidered as having the power to determine as it has the extent of Swedish 
fishing waters, the region in quesicon must be considered as Swedish 
waters, and as it is indisputable tha the deféndant on the 19th of 


January, 1925, with his ship was tawing within said region, and that ` 


the ship was apprehended within the same region, 
The Magistrate’s Court finds the decendant guilty. ... 


As has already been stated, the decision >f the court of first instance was 
at- once appealed to the Göta Court of Arpeal at Jönköping. Baron von 
‘Holstein made a series of “critical observations” ! to the effect that the deci- 
sion was faulty both as to premises and conelusions, that the lower‘court had 
‘no jurisdiction over the case, that the Swedish four-mile limit was not ac- 
cepted by the nations of the world be:cre the war, and during that period 
was opposed with such vehemence that she Swedish Government was forced 
to see the necessity of no longer maintaining the same, and that the ten-mile 
limit, which has found acceptance in icternational and more recent Swedish 
practice, should be drawn within Lahcln Bay between the points Dangoap 
and Höghalla, and the territorial limit calculated. from this line. 

To this the prosecutor, G. Falk, rep isd <4 that the question of a three or 
four-mile limit needed no further discu:sior, as according to the rule of 1871 
one geographical mile from the coast orfartaest outlying skerries constituted 
Swedish territorial waters, and that the legal advisers of the Foreign’ Office 
had clearly shown that the Islands Hallamd’s Väderö and ne should be 
included in the configuration of Laholm Bey. 


8 Tull Frågan, pp. 38-46. å - M Ibid., pp. 47-50. 
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The Court ot App2al upheld the reasoning and decision of the lower court, 
‘except as to a minor point of law involving part of the imposed fine. 

Further app2al was then taken to the Swedish Supreme Court (Kungl. 
Maj:t). Before this body, after having reviewed the history of the zase up 
to date, Dr. Walter 3chücking wrote an opinion regarding the determination 
of the territorial wasers of Sweden in Laholm Bay.!® Schiicking went into 
the: principle œ tertitoriality of bays as the kernel of the case, asking the 
questions whether tae seizure of the Heinrich Augustin did or did not take 
place within ths terr-torial waters of Sweden, and whether the Bay.of Laholm, 
as determined dy th= line drawn between the above mentioned islands, could 
be considered as inner territorial waters. In the first place, the German 
jurist outlined certein limitations which are imposed by international law 
in regard to th: terrtoriality of bays. After outlining the different theories 
held by States as tothe width of the mouth of bays, he stated that the prin- 
ciple of “historical ey” could not be invoked by Sweden in the case at hand. 
The convention of 1599 was too recent to permit that, and although Germany, 
upon Sweden’s prot2st in 1917, gave up the Maja, she did not do so without 
definitely stating that she did not agree with the Swedish contention.!” 
He contended that she line Tylié-Vaderé cannot be used as the base for de- 
termining the ‘erriterial waters, because by so doing a bay of more than ten, 
even more then twelve, miles is made territorial waters without any his- 
torical traditic for the same; this line connects not two points within the 
bay, but two islands, and inner territorial waters must be determinad by a 
line within the bay From the limitations which are imposed by interna- 
tional law upoa the territoriality of bays it follows, he said, that the place 
where the ste=mer was seized cannot be considered as a part of tke terri- 
torial waters ot Sweden. As to Laholm Bay, there exists only the precedent 
of the 1899 corvent-on. This was an agreement between Sweden and Den- 
mark and its provisiens have no binding effect upon Germany. He concluded 
that, in case tae hizhest court of Sweden should sustain the previcus con- 
tentions, Germany vould have the right to have the case further corsidered 
through such international machinery as might be available. : 

Mr. Schiickmg’s arguments were answered in an opinion by Pzofessor 
Undén, former Minster for Foreign Affairs, and expert in international law.18 
He states that 5chiic king endeavored to show that international law provides 
a settled rule in regard to which bays may be classed as internal territorial 
waters. This-ule, according tc the German jurist, includes only bays whose 
mouths do not exce2d ten miles in width. Wider bays can only be classed 
as internal terr-toriad waters in case they are historically such. This Schiick- 
ing supports bz the rule of The Hague tribunal in the Newfoundland Fish- 
eries Case, by ‘a strong tenderey among latest authorities in interrational 


“18 Till Frågar, pp. &8-54. 1 Toid., pp. 56~76. 


1 Ibid., p.70 Cf. The Elida, this Journat, Vol. 10 (1916), pp. 9167921: 
18 January 2 1927 Till Frågan, pp. 77-92. 
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law to accept the ten-mile limit as the gencrally accepted norm,” and by a 
statement that this limit is not complet ely -oreign to Sweden. Undén then 
_ quotes a number of recent writers in inerns-tional law to refute Schiicking’s 
` argument that they support his thesis! Jn the contrary, he says, these 
citations serve to demonstrate that sev2ral States have included as internal 
territorial waters very wide bays on the ground that they have vital interests 
in maintaining such a position: Fingly, he concludes, the rules for the 
determination of coastal waters outside £ Leholm Bay, according to Swedish 
law, are not in conflict with internatiorsl lew. 

Dr. Undén’s refutation of Schiicking is --ontinued by Dr. Torsten Gihl, 
expert and archivist in the Foreign Offize.2? Gihl begins by attacking the 


‘German writer’s interpretation of the Nortt Atlantic Fisheries Case, saying - 


that the decision of the tribunal in that zase really established the following 
points: , 


1. The method which is appliec fcr the calculation of territorial 
beds in general (in that case the tarez-mile limit) is not applicable to 

ays. 

2. Neither can the rules as to ter Dr tovelve-mile limits as the greatest 
width for territorial bays, as in certzin leter international agreements, be 
orea as constituting universally accepted rules of international 
aw. 

3. Conventions, laws and long-establ.shed usage are, to be sure, good 
grounds for declaring a bay terrisorid; but on the other hand, the 
absence of such facts should not mean that a bay should be regarded as 
subject to the three-mile limit or tto continue the line of reasoning of 
the court), the ten or twelve-mile Imite. 


Dr. Drago in a dissenting opinion wouE] hawe the court apply the ten-mile 
rule, but, as stated by Dr. James Browm Scctt,” this is res inter alios acta so 
far as the United States is concerned; and Gl contends that the same is also 
true in this case so far as Sweden is cone@rnel.” Gihl then attacks each one 
of the other points presented by Schiicking. He cites the case of the Fager- 
ness ? to the effect that “there is, apar» from conventions, no authority for 
fixing the limit at ten miles.” The range of vision rule and the cannon-shot 
theory, he states, are both applicable t Lanolm Bay, and the latter is the 


1: He cites Lawrence (French ed.), p. 146; Ssrupr. 2d ed., p. 75; Hall, 7th ed., p. 162; 
Vorwerk in Wörterbuch des Vélkerrechts, Vol. I, >. 117; Hyde, Vol. I, p. 258; Oppenheim, 
3d ed.; Vol. I, p. 342; Rivier, Vol. I, p. 154; Von Ullmann, Völkerrecht, p. 294; Pitt-Cobbett, 
4th ed. (Bellot), p. 147; Cecil Hurst in Brit. Yeerboo= of Int. Law, 1922-1923, p. 54; West- 
lake, 2d ed., p. 191; Fauchille, Vol. I, pt. 2, p. €&6. 

x Till Prdgan, pp. 92-119. 

21 Cites Scott’s commentary on the Newfocndla.id Fisheries arbitration as found in 
Schticking, Das Werk von Haag. 

22 The decision in the Newfoundland Fisherizs Case is printed in this JOURNAL, Vol. 4 
(1910), p. 948, and the dissenting opinion at p. 988. 

22 Law Reports, Probate Division (1926), p. 15. 
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principle which Sckitzking himself presents as the most general international 
practice in hie mer orandum to the League of Nations Committee on Codifi- 
cation. Gihl contmnues that, inasmuch as there is no generally accepted rule 
of internatioral lay giving a maximum measure for the line which in bays 
constitutes the bcundary between inner and outer territorial waters, it 
follows that it is tha right of each State within reasonable limits, to say which 
of its bays are to ke 2onsidered as territorial, a right which is more strongly 
grounded in regard to bays than in questions concerning territorial waters 
on the whole. # 

Finally, Dr. Gil outlines the position of Swedish law on the question of 
determining the territoriality of bays, with particular reference to the Bay 
of Laholm, aad reaches the conclusion that the outer territorial waters in 
this case can De considered as extending the usual distance, one geographical . 
mile, measured fram the line drawn from Halland’s Väderö lighthouse to 
Tylö lighthotse. The use of this line and the method for its calculation 
he claims is rot intongruous. It simply means that the territorial waters, 
instead of follwing closely all the sinuosities of the coastline, follow the main 
general direction cf the coast, and the base line is determined by binding 
together the eutermost points on the coast, whether these be on the main- 
land or on isands This, he says, is often the case in both Swedish and 
Norwegian practiœ, and, through the works of Kleen and Aubert, it is 
familiar not only to Scandinavia but also to authorities on international law 
in other coun-ries. Fulton, for instance,” refers to the same fully, and even 
says that from the doint of view of fishing rights this practice is advantageous 
to the North Sea Convention agreements. The same practice is followed for 
the Baie des Chalears, the boundary of which is determined by a line drawn 
between the lhtheuse on Birch Point on the Island of Miscou and the light- 
house at Macquerzau Point; for the Bay of Mira where the line is drawn 
between the lighthouse on the eastern point of Scatari Island and Cape 
Morien; and Zor Ss. Mary’s Bay where Long Island and Bryer Island are 
part of the coastline of the bay. These illustrations were all emphesized by 
the Hague tribunal, Hence, he concludes, the delimitation of Sweden’s 
territorial waters a` Laholm Bay has the support not only of Swedish positive 
law, but is also in ul accord with established international practice. 

As stated az the outset, the Supreme Court of Sweden sustained the deci- 
sion of the lower ceuczts. In part the decision read:* 


_ On the grcunds established at the magistrate’s court, the place 
where th2 apprehension of the trawler took place must be considered 
as being within Swedish territorial waters. . . 


Eric CYRIL BELLQUIST 


% Till Frégan, p. 110. 23 The Sovereignty of the Sea, p. 369 ef seg. 
2 Til Frågan, pp. 120-121. 
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ERRATUM 


The author of the article upon The Hazu2 Conference on the Codification 
of International Law, printed in the Jarusry, 1930, issue of the JOURNAL, 
regrets that in the list of governments replying to the questionnaire of the 

‘League of Nations, the Commonwealth >? Australia was inadvertently 
omitted. 





FRANK HOYT woop 1334-1930 


Frank Hoyt Wood (Ph.D., Leipzig, 190)).Professor of History, 1902-1916, 
and since 1916 James Sherman memoriel >rofessor of Political Science at 
Hamilton College, died on August 22, 1939, .. Babylon, L. I. Dr. Wood was 
one of the most ardent supporters of the 3c@ace of international law and all 
efforts toward the peaceful settlement 02 iternational disputes. His pri- 
mary interest was in teaching rather than ia research, and his influence was 
very widespread because of the popularity cf his courses in international law 
and international relations. These he sorsidered as opportunities to in- 
crease the ranks of those who strive to losk £t international relations from a 
world viewpoint. As a regular attendart 1 the meetings of the Teachers 
of International Law, he stressed the need cf teaching the principles of in- 
ternational conduct outside the technice lew courses. Widely read in the 
literature of his chosen field, he had travell21 in the Orient and in the Near 
East, as well as in Europe, in order the berte to grasp the manifold problems 
which faced nations in their relations with cre another. His colleagues and 
friends in the American Society of Internatic Lal Law will read with sorrow of 
this passing of a fellow student. 

Warrer H. C. Lavzs 
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(Wit. references to earlier events not previously noted) 


WITH REFERENCES 


Abbreviations B. 7 T. I., Bulletin de L'Institut Intermédaire Internatienal; B. I. N., 
Bulletin of international news; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit internat:onal; md., Great Britain, Parliamentary papers; Cong. Rec. Corgressional 
Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; Ex. 
Agr. Ser., U. S. Execttive Agreement Series; F. P. A. I. S., Foreign Polisy Association 
Information Service; G. B. Treaty Series, Great Britain, Treaty Series; I. L. J. B., Interna- 
tional Labor Offise BuLetin; L. N. M. S., League of Nations Monthly Summary; L. N.O. J., 
League of Nations Oficial Journal; L. N. Q. B., League of Nations Quarterly Bulletin; 
L. N. T. S., Lesgue Œ Nations Treaty Series; P. A. U., Pan American Unior. Bulletin; 
Press releases, U S. State Dept. press release; T. I. B., Treaty Information Builstin, U. 8. 
State Departmert; U. S. C. R., U. S. Commerce reports. 

January, 1980 

16 Borrvra—Denr4Rrg. Signed most-favored-naticn commercial treasy in La Paz. 
U. S. C. R., Hay 26, 1980, p. 527. l 

February, 1950 

17 CHINASE ‘SoURTS IN SHANGHAI. Agreement signed at Nanking between Great Brit- 
ain, Brezil, Netherlands, Norway, the United States and China relating to the Chi- 
nese courts ir the International settlement at Shanghai, with relative exchange of 
notes and declaration. Text: G. B. Treaty Series, no. 20 (19380), C-nd. 3563. 

25 to Mar.29 T-anzic. Correspondence between Danzig and Secretary General of League 
of Nat ons garding participation of Danzig in internationa. treaties and 
agreem-nts. Text: L. N. O. J., May, 1980, p. 470. 

March, 1980 

7 io May 5 Gxreat Errrarn—NerTsERLANDS. Exchanged notes on recogrition of certifi- 
cates of airwcrthiness. G. B. Treaty Series, no. 26 (1930), Cmd. 3€18. 

10 GerMany—Hacm. Signed most-favored-nation commercial treaty. U.S.C. R. 
June 2£, 198G p. 766. 

15 Austria—Gre_r Brirarn. Signed agreement in regard to liquidation of Austrian 
properties, wth exchange of notes. Gt. Brit. Foreign office. Austra, no. 1, 1930, 
Cmed, 3355. 

April, 1930 

5 Srais—Cnirer States. Exchanged notes regarding exemption from double in- 
come tex of profits accruing from shipping. T.I. B., May, 1930, >. 10. 

10 Greece—Poiaxp. Signed most-favored-nation. commercial treaty at Warsaw. 
U.S.C. R., vune 23, 1930, p. 767, 

12 France—Hair. Signed commercial convention at Port-au-Prince. U.S.C. R. 
July 14, 1938C p. 114. 

12 Mexico—Panewa. Exchanged ratifications of convention and protocol of June 
9, 1928 on ecnsular duties, rights, immunities, etc. P. A. U., Aug., 1980, p. 849. 
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28 to June5 Poranp——Russta. Exchanged notes respecting situation created by attempt 
to blow up building occupied by the Russian Jiplomatic mission in Poland. Texts: 
Soviet Union R., July—Aug., 1930, p. 115. 

29 . Cume—Parv. Signed agreement governiag establishment of police for international 
boundary line. P: A. Us July, 1930, p 727. 

May, 1980 

5-15 Rarmway Coraress. International railwey ccngress held in Madrid. N.Y. Times, 
May 6 and 16, 1930, pp. 16 and 11. 

6 ArcHanistan—Great Brrraix. Excharged notes regarding treaty relations. 
“Text: G. B. Treaty Series, no. 23 (1980), Cmd. 3592. 

7 Frntann—Portueat. Most-favored-natin commercial agreement signed at Lis- 
bon March 8, 1930, came into force. U.S.C. R., June 23, 1930, p. 766. 

8 Grrmany—Great Brrrain. Exchanged ratifications of agreement in regard to ` 
liquidation of German properties, Loncon, Dec. 28, 1929. Text: G. B. Treaty 
Series, no. 21 (1930), Cmd. 3580. 

9 Brexieium—Persia. Signed most-favored-aation commercial treaty. U. 5. C. Rọ 
June 23, 1930, p. 766. f 

9 GurMany—Grear Britax. Exchanged a0otes for mutual amnesty on termination 
of occupation of German territory. Text: G. B. Treaty Series, no. 25 G80), 
Cmd. 3605. 

12 to June 7 Buus or Excuance. Internation..1 conference met in Geneva and aed 
several acts relating to bills of exchanre aad promissory notes. L. N. M. 8., 
May-June, 1930, pp. 86 and 116. Text: Z N. O. J., Sept., 1930, p. 985. 

12 Germany—Iniso Frees Srarn. Signed coutval most-favored-nation commercial 
treaty. U.S.C. R., June 23, 1930, p. 737. 

14 BULGARIA—CZECHOSLOYAKIA. Signed trezty cf friendship, non-aggression, codpera- 

tion and arbitration at Prague. B.I. N-, May 22,1930, p. 13. 

l4 Esronta—Finuanp. Exchanged ratificatons of annex to commercial agreement - 
of Oct. 29, 1921, signed Mar. 16,1980. U.3.C. R., Aug. 11, 1930, p. 368. 

16 Cuina—Francn. Signed treaty at Nankng governing trade between France and 
Indo-China. B.I. N., May 22,1930. 7. 8. Monitor, July 25, 1930, p. 1. Text: 
Europe, Sept. 6, 1980, p. 1296. 

17 European Freprrarion, Aristide Briand”: memorandum was submitted to 26 gov- 
ernments on May 17, with request for reolies before July 15. Text: N. Y. Times, 
May 18, 1930, p. 30. Int. conciliation, Special bulletin, June, 1930. G. B. Misc.. 
Ser., no. 10, 1980, Cmd. 3595. Replies -ece-ved from most of the countries wel- 
comed the principle, and many agreed tozattend conference at Geneva on Septem- 
ber 8, B.I. N., July 81 to Aug. 14, 1980. C. 8. Monitor, Aug. 25, 1930, p. 1. 
Nation (N. Y.), July 30, 1980, p. 112. Times (London), July 15, 1930, p. 14. 

17 ‘Reparation Commission. Ended its labozs in Paris as Young Plan came into force. 
Cash and investments representing balence standing to creditor Powers turned 
over to Bank for International Settlements by S. P. Gilbert, Agent General. 
N.Y. Times, May 18, 1980, p. 27. 

19 FRANCE—GERMANY. Agreement on liquic aticn of private claims, signed Dec. 31, 
1929, came into force with the Young Pn. B.I. N., May 22, 1930, p. 21. 

19 Norway—Unirep Srares. Supreme Cocrt o the United States delivered opinion 
on construction of treaty of amity and commerce of 1783 with Sweden. Treaty 

_ held not to permit conveyance of land in violation of State restriction; not to 
release citizens of foreign country from ressonable obligations. Text: U.S. Daily, 
May 22, 1980, p. 8; this JOURNAL, infra. p. 195. 


20° 


20 
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BANE FOR INTEEJTATIONAL SETTLEMENTS. Opened its doors at Basel for th2 business 
authorized by its statutes. Shares in the bank were offered for public subscrip- 
tion. Cn July 5, issued its first balance sheet. B.J.N., May 22 and July 17, 1930. 


Curese Easta=y RAILWAYS Conrerence. Opened in Moscow. Pacifte Affairs, 
June, 1930, p. 675. 


20 to July 7 Lozp Linz Conrerencs. International conference on load lines convened in 


21 


21 


22 


22 


22 


24 


24 


26 


London >n May 20. U.S. delegates: T. I. B., May, 1930, p. 18. N. 7. Times,. 
May 30, 1930, p.8. On July 7, 27 countries, including the United States, signed 
convention. “Tash. Post, July 8, 1930, p. 2. Times (London), July 8, 1930, p. 16. 


German Rzpars-ions. Final report of S. P. Gilbert published, covering execution 
of Dawe:. Plan uring the fifth annuity year and the transition period up tc May 17, 
when the N ew- lan formally entered into force. Times (London), June 16, 1930, 
p. 13. H.Y. Times, June 16, 1930, p. 1. 


WIRELESS BTATICN FOR LEAGUE. Agreement for establishing of wireless station for 
League cf Nawons signed by Secretary General and representative of the Swiss 
Government. _3. I. N., June 5; 1930, p. 20. 


Great Briczars—Roussia. Signed temporary fisheries agreement at Londor. Text: 
G. B. Treaty Scies, no. 22 (1930), Cmd. 3583. 


PERMANENT Cocer or INTERNATIONAL Justice. Committee of jurists, studying 
procedur» for cmferring upon the court jurisdiction as a court of appeal from in~ 
ternational arkral tribunals, concluded its work, and adopted three proposals: 
(1) States shou i insert in arbitration treaties clauses providing for jurisdiction of 
the Permanent sourt, (2) Adoption of special protocol making court competent to 

. decide on valid-y of arbitral awards, (3) Should be duty of States to brirg a case 
before the couz should an award be disputed. B. J. N., June 5, 1930, p. 22. 
L. N. M. S., Mey, 1980, p. 110. 


Syria. French Eigh Commissioner promulgated the new constitution in Faris ‘ca 


in Damascus. Times (London), May 23, 1980, p. 15. F. P. A. N. B., May 30, 
1980. B I. N, June 5, 1930, p. 23. 


Breierum—ranco. Signed convention for establishment of an air line, linking 
France ard Belzium with Central Africa and the Congo. B.I. N., June 5, 1930. 


Eeyer—Unirep ftates, Temporary commercial agreement arranged by exchange 
of notes. U.S 7. R., June 9, 1930, p. 655. T.I. B., May, 1930, p. 9. 


EXTRATBRR-TORIALITY IN CHINA. American consuls in various cities of China is- 
sued to Americen citizens in China a statement by Washington State Department 
that Ame ‘ican Government considers rights of Americans in China unaltered by 
Nanking declarziion of Dec. 28, 1929. N. Y. Times, May 25, 1930, p. 3. 


Youna Pran Bords. Conference on conditions of.issue of Young Plan bends de- 
cided that issue =hould be called “The International Five and a half per cent loan 
of the German gvernment.” B.I. N., June 5, 1930, p. 22. Six agreements were 
signed on June “0 by representatives of nine nations, for issuance of the $3:)0,000,~ 
000 loan oa June 12, including & general omnibus contract covering whole errange- 

_ ment, 2 general zond agreement, and other documents. N. Y. Times, June 11, 
1930, p. 12. 


Canaps—Uaitep Stares. Signed convention for protection of sockeye salmon 
fisheries of Fras-> River system, and for establishment of International Fisheries 
Commissicn of <x members. U. S. Daily, May 27, 1930, p. 2. Press releases, 
May 31, 1330. Text: Cong. Rec., June 19, 1930, p. 11656. 
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27 CHILE—UNITED STATES. Signed convenaion or prevention of smuggling of intoxi- 
cating liquor. U.S. Daily, May 28, B30 p. 3. Press releases, May 31, 1930, 
p. 270. : : . 

27 Gernmany—Tourkey. Signed most-favord-ration commercial treaty at Ankara. 
U.S.C. B., July 28, 1930, p. 242. 

27 to July 27 PALESTINE. Statement with regard -o British policy in Palestine issued in 
London on May 27. Times (London) M-y 28, 1930, p. 15. Cmd. 3582. On 
June 26, the Wailing Wall Commissior heH its first public session in Jerusalem. 
Times (London), June 27, 1930, p. 13. Offzial report of Arab delegation to Lon- 
don, read in Jerusalem on July 27, stated taat Britain had promised the Arabs in 
Palestine certain administrative changes. VY. Y. Times, July 28, 1930, p. 5. 

28 NETHERLANDsS-—YuaosLavia. Signed trsaty of commerce and navigation in Bel- 
grade. B. I. N., June 5, 1980, p. 25. 

23 Prersta—Norway. Signed treaty of frieadsHip, commerce and navigation in Paris. 
B. I. N., June 5, 1930, p. 22. 

30 Marirme CONFERENCE. 25th annual metirz of the Baltic and Internationa: Mari- 
time Conference opened in Copenhagen. imes (London), May 31, 1930, p. 11. 

31 Denmark—Turkey. Signed most-favord-ction treaty. of commerce and naviga- 
tion at Ankara. U.S.C. R., Aug. 11, 1932, p. 368. 

June, 1930 

1 JAPAN— LITHUANIA. Signed most-favor=d-nation trade agreement. U. S. Daily, 

June 3, 1930, p. 10. : 

2 Deap Sea Saurs Concussion. Documsnts relating to Dead Sea salts concession 
signed Jan. 1, 1930, made public. B.T. N , June 5, 1930, p. 21. Cmd. 3226. 

2 Empargo on Arms. State Departmen- armounced that exportation of arms to 
China will continue to be. governed ky tl= President’s proclamation of Mar. 4, 
1922. Press notice, June 2, 1930. 

3 to July 10 Lmaaus or Nations PERMANENT VWianpatres Commission. Met in ex- 
traordinary session on June 3 to consb_er Sritish document on Palestine. Times 
(London), June 4, 1930, p. 15. On Juky 10at made its report to the League finding 
British mandatory power unsuccessful A. Y. Times, July 11, 1930, p. 9. 

5-23 German DEBT SETTLEMENT. On June 3, President Hoover approved H. R. 10480, 
an act to authorize the settlement of tae indebtedness of the German Reich to the 
United States on ‘account of the awarlso the Mixed Claims Commission (U. 8. 
and Germany) and the costs of the Jnited States army of occupation. Public 
no. 807—7 1st Cong., 2d sess. On June23, he Secretary of the Treasury announced 
the signing of the agreement authorized by act of Congress approved June 5, 1930. 

. Summary: U. 8. Daily, June 24,1930 p. Text of agreement: Cong. Rec., May 
22, 1930, p. 9747. 

5 Great Brrrars—Unirev Stares. Excharzed notes regarding interpretation of 
Article 19 of the London Naval Trerty, 1930. G. B. Misc. Ser. no. 11 (1930), 
Cmd. 3597. 

6 GrrMany—Potanp. Findings of Polsh-Cerman Joint Commission on frontier 
affray at Neuhofen published: B. I.N., Tune 19, 1930, p. 14. 

7 to July 21 Lonpon Navar Treaty, Exc_ang= of notes completed on June 7 between 
the United States, Great Britain anc Japan relative to Article 19 of the treaty. 
Texts: Press releases, June 7, 1980, p. 281. Cmd. 3597. T.I.B., June, 1630, p. 3. 
Statement of President Hoover and mdiosspeech of Secretary of State Stimson of 
June 12, 1930, made public on June HŒ. Text: Press releases, June 14, 1930. On 
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June 23, treat was reported to Senete without reservation by Foreign Relations 
Commitzee. 7. S. Daily, June 24, 1930, p. 1. On July 7, President Hoover sent 
message to special session of the Senate, expressing his views on the treaty. Text: 
Cong. Rec., Juy 7, 1930, p. 2. On July 21, the Senate consented to ratification of 
treaty, vith reservation made to reso:ution of ratification. Text: Cong. Rec., July 
21, 1330 p. 32. f 

7 Mrxep Ciams Commission (United States and Mexico). Appointment announced 
of Dr. Horacic Alfaro of Panama as presiding commissioner of General and Special 
Claims Commsssions. Press releases, June 7, 1930, p. 285. 

8 Rumania. Prinze Carol was proclaimed King Carol II by National Assembly. 
B. I. N. June19, 1930, p. 17. 

10 GREECE—TuURgrY. Signed treaty of friendship at Istanbul. Greece will pay in- 
demnity in cœnection with property settlements and exchange of population. 
N.Y. Tenes, Jame 11, 1930, p. 13. Times (London), June 11, 1930,:p. 14. N.Y. 

imes, Jun- 29, 1980, III, 3. 

10 Inpran Srarvrcsy Commission. Sir John Simon’s report published in three vol- 
umes, Cmd. 3658, 3569, 3572. Provides for a round-table conference on India in 
the fall cf 198c. Nation (London), June 28, 1930, p. 398-399. 

10 INTERNATIONAL LABOR CONFERENCE. 14th conference opened in Geneva with 51 
States represerted. B.J.N., June 19, 1930, p.16. Europe, July 19, 1980, p. 1092. 
On June 28 ad-pted project of convention concerning forced labor. Text: Europe, 
Aug. 2, 1930, p. 1165. 

10 Rio Granne Ccupactr. Agreement between Colorado, New Mexico and Texas, 
signed Fb. 12 1929, approved by Congress. Text: Cong. Rec., June 10, 1930, p. 
10850. Bouncary line to be changed. N. Y. Times, July 20, 1930, III, 8. 

12 Smugartmve Qusrrion. Letter of Department of State dated Feb. 25, 1930, made 
public, r-plyin; to letter from League of Nations dated Oct. 12, 1929, requesting 
views of Amerman Government on the question of smuggling. Text: U. S. Daily, 
June 13, 1930, p. 4. Press releases, June 14, 1980, p. 299. T. I. B., June 30, 
1930, p. 12. 

14 Cumva—Great Berrarm. Correspondence on extraterritoriality dated Sept. 6 and 
Nov. 1, 1929, made public in London. C. S. Monitor, June 14, 1930, p. 1. 

14 Narcotic Borsa. Porter bill (H. R. 11143) creating a Bureau of Narcotics under 
Treasury Deps-tment, replacing the Federal Narcotics Board, signed by President 
Hoover. U. & Daily, June 16, 1930, p. 3. Pub. Res.—no. 96—71st Congress. 

16 to July 31 Parmament COURT or INTERNATIONAL Justice. Opened 18th ordinary 
session oa Jur 16 to consider Greco-Bulgarian question. L. N. M. S., June, 
1930, p. 125. On July 31, gave advisory opinion as to interpretation of Greco- 
Bulgarian Convention signed Nov. 27, 1919, concerning position of emigrants. 
B. I. N., Aug. 14, 1930, p. 23. Summary: L. N. M. S., July, 1930, p. 189. 

17 Tarırr Act. Hewley-Smoct Tariff Act signed by President Hoover. U. 8. Daily, 
June 18, 1930, >. i. Public no. 361—71st Cong., 2d sess. 

18 Herpr—Perrsia. Signed treaty of commerce. B. I. N., July 3, 1930. 

18 Estoniz—Uwnire> Srares. Exchanged ratifications of treaties of arbitration and 
conciliation sigced Aug. 27,1929. U.S. Treaty Series, no. 816-817. 

18 GERMANY—RUMNIA. Signed provisional most-favored-nation commercigl agree- 

; ment. U.S.C R. July 7, 1930, p. 53. 

19 East Arnica, Memorandum on native policy in East Africa and conclusions reached 
by ths Eritish Government in regard to closer union in East Africa, issued as 
White papers. Cmd. 3578-3574. C.S. Monitor, June 20, 1930, p. 1. 


19 


21 


23 


23 


“30 
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Grerce—Unirep Srares. Signed genera. tresty of arbitration and a treaty of con- 
ciliation in Washington. U.S. Daily, ame 20, 1930, p. 2. T.I. B., June, 1930, 


p.1. 


‘Haque AcreeMents. Memorandum on eceñts of United. Kingdom under Hague 


agreements, and text of Trust Agreemerm be-ween creditor governments and Bank 
for International Settlements, made rubl. (Cmd: 3598.) Times (London), 
June 20, 1980, p. 15. 

Pouanp—Untrep Srates. Signed conveatio:: for prevention of smuggling intoxi- 
cating liquors into the United States. Pr=ss notice, June 19, 1930.. T. I. B., 
June, 1930, p. 6. 

Denmarxg—liravania. Signed ET KERR FETE treaty of commerce and navi- 
gation at Kovno. U.S.C. R., Aug. 1L 1920, p. 368. 

Gërmany—Unıren Srares. Signed agreements to carry out provisions of treaty 
‘by which all accounts held against Geamary by the United States will be fully 
discharged. Wash. Post, June 24, 1980 p. ~. U.S. Daily, June 24, 1980, p. 1. 

PoLAND—RUMANIA. Signed treaty of trade and navigation to replace treaty of 
1921. B.I. N., July 3, 1930, p. 24. 

BELGIOM—SWITZERLAND. Exchanged ratifiestions of most-favored-nation com- 
mercial agreement, signed Aug. 26, 19%. J: S. C. R., Sept. 1, 1930, p. 560. 

Cuiwa—Eeyrr. Signed treaty of amity -nd commerce. B.T. N., July 3, 1930. 


Curma—Unrrap Stares. Signed arbitra-ion treaty in Washington. U. S. Daily, 
June 28, 1930, p. 2. T.I. B., June, 1950, p. 1.. i 

CZECHOSLOVAKIA:—RUMANIA. Signed mest-favored-nation treaty containing spe- 
cial customs agreement. Times (Londen), Tune 28, 1930, p. il. 

PERMANENT COURT OF ÅRBITRATION. Lord Sankey and Prof. A. P. Higgins con- 

- firmed as British members for six year Times (London), June 28, 1930, p. 12. 

CHANNEL TunneL. House of Commores rej-cted plan after Premier MacDonald 
gave reasons for opposition. C. S. Aone July 1, 1930, p. 1. N. Y. Times, 
July 1, 1920, p. 9. 
European Customs UNION. . Representæive supporters of the shins of a customs 
union from fourteen countries met in Peris. B.I. N., July 3, 1930, p. 27. 
Great Brrrain—Irag. Signed treaty cade: which Iraq will come into complete 
independence on entering League of Netions in 1932. N. Y. Times, July 2, 1930, 
p. 1. Summary: Times (London), Ju 2, 1930, p. 14. B.I. N., July 3, 1930, 
Cmd. 3627. : 

RHINELAND Occupation. Evacuation ccmpl:ted and proclamation issued by Presi- 
dent Hindenburg. N. Y. Times, July 1, -930, p.-1. Times (London), July 1, 
1930, p. 16. 


July, 1930 


1 


2 


Passports. State Department announc-d tEat President Hoover had signed a bill- 


reducing fee from nine to five dollars. Pres releases, July 5, 1930, p. 4. 


Harran Cram. Settlement announced of -laim of Charles J. Harrah, American . 


citizen, against Cuban Government, by payznent of $350,000. Text: U. S. Daily, 
July'5, 1930, p. 14. Press releases, Jul- 5, 930, p. 5. 

Maurese Dispure. On July 2, the Consitut.on of Malta of April 14, 1921, was sus- 
pended by the British Government, falow-ng negotiations with the Vatican over 
differences existing between Church and Stute in Malta. B. T. N., July 17, 1930. 
Correspondence with Holy See: Gi. B-it. Foreign office, H oly See no. 1 (1930), 
Cmd. 3588; Vatican White Book of Juze, 1330. i 


` 


~ 


17 


23 


25 


29 
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CITIZENBEP OF MARRIED WOMEN. , Act to amend the law relative to citizenship 
and nataralization of married women approved by the President. Public no. 
508—7 1-4 Cong. 

Larvia—CEnrrep Srares. Exchanged ratifications of treaties of arbitration and 
conciliaf.on of Jan. 14,1930. U.S. Treaty Series, no. 818-819. 

Caie—Pzrv. Mixed Boundary Commission announced agreement over boundary 
line. C S. Monitor, July 15, 1930, p. 5. 


GerMany—Unirep Srares. Signed extradition treaty. N. Y. Times, July 13, 
1930, p. 17. 

CONFERENJE ON FRONTIERS OF IRAK AND TRANSJORDANIA. Opened in Paris. 
B.I. N. July 17, 1930, p. 21. 


Tm Arone Appointment announced cf Judge Lyman P. Duff, Canadian arbitrator. 
N. Y. T mes, July 15, 1930, p. 12. Press releases, July 19, 1980, p. 32. 

Russian CLAIMS AND COUNTERCLAMS. Members of joint committee anncunced by 
British Foreign Secretary. B.T. N., July 17, 1980, p. 24. 


Guatruara—Honpuras. Signed agreement to arbitrate their boundary dispute. 
Text: U S. Daily, July 18, 1930, p. 3. Press releases, July 19, 1930. 

INTERPARIZAMENTARY Union. Opened 26th conference in Royal Gallery of the 

-~ Hous o: Lords. N. Y. Times, July 17, 1980, p. 22. : 


NErHERLAXDS—Unitep Srares,. Exchanged ratifications of treaty of arbitration, 
signed J: n. 13, 1980. U.S. Treaty Series, no. 820. 


Bouivia—-araauay. Restoration of status quo, disturbed in December, 1928, by 
dispute -ver Chaco territory, officially accomplished by exchange of Forts Bou- 
queron end Vanguardia. C. S. Monitor, July 25, 1930, p. 1. N. Y. Times, July 
25, 1980. p. 5. 

Cusna—Unzrep Sratzs. Signed parcel post agreement at Post Office Department, 
effective Sept. 1, 1930. U.S. Daily, July 25, 1930, p. 1. 


SHuretpr Duam. Arbitrator rendered an award in favor of the United States in 
claim of -he United States, in behalf of P. W. Shufeldt against Guatemala. Press 
notice, Aag. 20, 1980. 


MeExicaN Dest, Announcement made that agreement for settlement of the $500,- 
000,030 e ebt of the Mexican Government and the Mexican National Railways, had 
been rea.hed by international commission of bankers and the Mexican Minister 
of Finan e. N. Y. Times, July 26, 1930, p. 1. B.T. N., July 31, 1930, p. 25. 


. Persua—Torxey. Exchanged ratifications of treaty of friendship and security, 


signed Aor. 22, 1926. B.I. N., July 31, 1930, p. 25. 


August, 1980 
1-5 INTERNATI~NAL MARITIME Commirren. Held session in Antwerp. N. Y. Times, 


2 


2 


Aug. 6, 1930, p. 9. 

Francre—bouanp. Signed commercial aviation convention in Warsaw, to remain 
in force tor ten years. B.I. N., Aug. 14, 1930. 

Traty—Rvessia. Signed trade agreement favoring mutual exchange of products. 
B. I. N.,-Aug. 14, 1930. 

Romanta—Yvua@ostavia. Signed temporary commercial agreement at Bucharest. 
B. I. N., Aug. 14, 1930. 

Great Brorain—Romanis. Signed trade agreement permitting denunciation by 
Rumaniz on twelve months’ notice under certain conditions. C. S. Monitor, 
Aug. 6, 30, p. 1. Summary: Times (London), Aug. 7, 1930, p. 9. 


! 


aN 


i 


792 ‘ THE AMERICAN JOURNAL Gf INTERNATIONAL LAW 


§ RE Most-favored-nazion commercial wan, signed Nov. 14, 
1929, came into force. ‘U.S.C. R., St. L 1930, p. 560. 


ve 
) 


11 | Hunaary—Rovumania. Draft of commerzal treaty initialed at Budapest. B. I; N., 


>. Aug. 14, 1980: N. Y. Times, Aug. 12 193C, p. 7. 
12 GENERAL CLAIMS Commission (United ater and Mexico). Held first meting of 2.4 


, 


‘present session in Mexico City. Prese votice, Aug. 14, 1930. A 


' TNTmnNATIONAL CONVENTIONS - ‘ 


ARIAL Navigation. Paris, Oct. 13, 1919. =-otoz0l of Amendments. Paris, June 15, 
1929. : ' 
Ratification: Irish Free State. T.I. B., June, 193», p. 10. 
Aciens STATUS. Havana, Feb. 20, 1928. 
Ratification deposited: United States. May ZL 1930. U.S. Preaty Series, no. 815. 


“ARBITRATION CLAUSES. Geneva, Sept: 24, 1925. 


Signature: Peru. May 15, 1930. ZL. N.O.d. July, 1930. 


Aras Trarric. Geneva, June 17, 1925. i 
Accessions: South Africa, Australia, New Zea and. 
Ratifications: British Empire, Canada, Denmexk, India, Sweden. L. N.O. J., July, 1930. 


Arus Trarric. Protocol'on Chemical Warfar: Geneva, June 17, 1925. 
Ratifications deposited: 
Great Britain (for United Kingdom, India, Canada). G. B. Treaty Series, no. 24 (1980). ; 
Sweden, Denmark. 'T. I, B., June, 1930, > 5. i \ i 


CHINESE COURTS IN SHANGHAI, Nanking, Fek. 17, 1930. 
- Text and signatures: G. B. Treaty Series, no. £0 (1380), Cmd. 3568. 


Crvin War. ` ‘Havana, Feb. 20, 1928. 
Ratification deposited: United States, May £2, 1930. U.S. Treaty Series, no. 814. ' 


COUNTERFEITING CURRENCY. Geneva, Apr. 2m. 19239. ' 
- Ratifications deposited: 
Spain. T.I. B., May, 1980, p. 11. 
Bulgaria. T.Z. B., June, 1930, p. 13. 


COUNTERFEITING CURRENCY AND ANNEX: Geasva, Apr. 20, 1929. 
` Ratifications: Bulgaria and Spain. L., N.O. =., Jaly, 1980. 


Customs Tarirrs PUBLICATION. Brussels, Jur 5, 1890. 
Adhesions: 
Union of South Africa. T. I. B., Apr., 1&9, p 10. s 
Turkey. T.f. B., May, 1930, p. 10. : 
Albania, T.I. B., June, 1930, p. 12. ; ; C 


' 
` 


` Dretomartio Orricers. Havana, Feb. 20, 192 


Ratification deposited: Nicaragua. T. I. B., Tune, 1930, p. 6. 


‘EASTERN EUROPEAN Reparations. Paris, Apr 28, 1930. 
Ratifications: $ 
Great Britain. May 28, 1930. 
. Rumania. May 21, 1930. 
_ Yugoslavia. May 28, 1930. B.I. N., Jure 5, 1980. 


Economic STATISTICS AND PROTOCOL. Genev=. Des. 14, 1928. 
Ratifications: Great Britain and Northern Ireland, South Africa. L.N. O. J., July, 1930. 


Esicrants Transit Carp. Geneva, Jun? 14. 1926 ; : 
Signature: Germany. May 12, 1930. £.N O.J., July, 1930. 


t 
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EMPLOYMENT or foune Persons as TRIMMERS AND STOKERS. Geneva, Nov. 1, 1921. 
Ratification: Grzece. L. N.O. J., July, 1930; : 


FOREIGN ARBITRAL AWARDS. Geneva, Sept. 26, 1927. 
Signature: Peru. May 15, 1930. L. N.O. J., July, 1930. 
Accessions: Belgian Congo and Ruanda-Urundi. L. N.O. J., July, 1930. 


FREEDOM or Travsit. Barcelona, Apr. 20, 1921. 
Ratification: Yugoslavia. May 7, 1930. L.N. 0. J., July, 1930. 


GENERAL Act FCR PACIFIC SETTLEMENT or INTERNATIONAL Disputes. Geneva, Sept. 
26, 1928. : 
Accessions: 
Denmark. pril 14,1930. L.N.0O.J., May, 1930. 
Norway. L. N.O. J., July, 1930. 
Ratification: France. B., I. N., June-19, 1920, p. 13. 
Ratification dep sited: Netherlands, Aug. 11, 1930. B.I. N., Aug. 14, 1930. 


Leagues or Naticns Covenant. Amendments. Geneva, Oct. 15,1921. 
Signature: (Am2ndments to Art. 16 and 26), Peru. L. N.O. J., July, 19380. 


Liquor Trarric IN AFRICA. Saint Germain-en-Laye, Sept.'10, 1919. 
Ratification deposited: Italy. May 21,1930. T.I. B., June, 1980, p. 8. 


` MEASUREMENT Or VussELs. Paris, Nov. 27, 1925. 
Ratifications: 
Poland. Jure 16, 1930. 
Yugoslavia. May 7, 1930. 2. N.0.J., July, 1930. 


Minimum Waae-?rxina Macummry. Geneva, June 16, 1928. 
Ratifications: 
China and Irsh Free State. J. L.O. B., June 30, 1930. 
Spain. L. N.O. J., May, 1930. 


Narionaurty. P-otocol on Double Nationality. The Hague, Apr. 12, 1980. 
Text and signatares: L. N. O. J., July, 1930, this Journau, July, 1930, Suppl. 


_ Nationauity. P-otocol on Military Obligaticns. The Hague, Apr. 12, 1930. 
Text: L. N. 9. <., July, 1930, p. 861, this Journa, July, 1930, Suppl. © 


Narronauiry, P-otocol on Statelessness and Special Protocol. The Hague, Apr. 12, 1930. 
Text: L. N. O. C., July, 1930, pp. 871 and 881, this Journat, July, 1980, Suppl. 


NATIONALITY CONVENTION. Geneva, Apr. 12, 1930. 
Text and signatzres: L. N. O. J., July, 1930, p. 846, this Journat, July, 1930, Suppl. 


Navar Treaty. London, Apr. 22, 1930. 
Ratifications: 
United States. July 22, 1930. U.S. Daily, July 23, 1930, p. 1. 
Great Britain. July 31,1930. N.Y. Times, Aug. 1, 1930, p. 1. 


OBSCENE PUBLICATIONS. Geneva, Sept. 12, 1923. 
Ratification: Deamark. May 6, 1930. L. N.O. J., July, 1930. 


Orrom Convention. Geneva, Feb. 19, 1925. 
Ratification: Deamark. Apr. 23,1930. LZ. N.O. J., July, 1930. 


Ovrom Conventien. Protocol. Geneva, Feb. 19, 1925. - 
Accession: paims. April 19, 1930. L. N.O. J., July, 1930. 


Pan Americas Union. Havana, Feb. 20, 1928. 
Ratification depxsited: Guatemala. Apr. 30, 1930. T. Z. B., May, 1930, p. 6. 
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PERMANENT COURT OF INTERNATIONAL Justices. Optional Clause. 

Signature: Yugoslavia. , T. I. B., June, 1930, E. 2. 
Ratifications deposited: 
Siam. T.I. B. June, 1930, p. 2. ` 
Irish Free State. L. N: M. 8., July, 1930, p. 14. 
PERMANENT COURT or INTERNATIONAL JUSTICE. Protocol of Accession of United Statea: 
Geneva, Sept. 14, 1929. 
Ratifications: 
‘South Africa, Austria, Great Britain and N rth-rn Ireland, India, oe Sweden 
' ‘and Norway. L. N. O.J., May, 1980, p. 352 5 
New Zealand, Poland, Portugal, Siam. L. 7.0 J., July, 1930. 
_ Canada, Spain, and Switzerland. L.N. M.S., uly, 1930, p. 141. 
Ratification deposited: Netherlands. B.I. N., Aug 14, 1930. 
PERMANENT COURT OF INTERNATIONAL Justice. “Prococol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Ratifications: K 
South Africa, Austria, Belgium, India, Great Briain and Northern Ireland, Denmark, 
Sweden, Norway. L. N.O. J., May, 1983, p- 351. 
New Zealand, Poland, Portugal, Siam, L.£.0 J., July, 1930. 
` Canada, Spain, and Switzerland. L. N. M S., July, 1930, p. 141. 

” Ratification.deposited: Netherlands. Aug. 11, 7980 B.I. N., Aug. 14, 1930. 
Posrat CONVÉNTION AND Protrocot. Mexico C ty, Yov. 9, 1926. 

Ratification deposiied: Haiti. Nov. 28, 1929. T.E B., May, 1930, p. 14. 
‘Privar Inrernationan Law. Havana, Feb. 12, 188. 

Ratification deposited: Honduras. T.I. B., Mey, 1330, p. 2. 
-Rapo TELEGRAPH Convention. London, July 5, 1! 12. 
_ + Ratification deposited: Liberia. T.T. B., June, 1931, p. 13. 

-Ramways Réame. Convention and Statute. Aencva, Dec. 9, 1923. l 
` Ratification: Yugoslavia. May 7, 1930. L.N O.J., July, 1930. ? 
REPARATION AGREEMENTS. The Hague, Jan. 20 195). 

Text: G. B. Misc. Ser., no. 4 (1930), Cmd. 3484 ‘This JOURNAL, Suppl. 
Ratifications: Rumania, Yugoslavia. B.I. N., Ju 5, 1930. 
` Rigur vo a Frac or Srares Havine No Sua Ccasr. Barcelona, Apr. 20, 1921. 
Ratification: Yugoslavia. May 7, 19380. L.N O.J., July, 1930. 
Suavery Convention. Geneva, Sept. 25, 1926. 
Ratification: Liberia. May 17, 1930. L.N.G J. ae 1930. 
SPITZBERGEN. Paris, Feb. 9, 1920. 
Adhesion: 
Estonia, Apr. 7, 1930. T.I. B., May, 192, p- 6. 
Albania. T.I. B., June, 1930, p. 6. 
Warre Stave Trape. Geneva, Sept. 30, 1921. a 
Ratifications: Syria and the Lebanon. June 2,1932. L. N.O. J., July, 1980. 
WOREMEN’S COMPENSATION. For Accipsnts (Equalty of Treatment), Geneva, Juné 5, 
1925. - 
Ratification: Tdk I. L. O. B., June 30, 1980, p. 39. 
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M. Atice MATTHEWS 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF’ 
i INTERNATIONAL LAW 


SUPREME COURT OF THE UNITED STATES 


Mart TOLLEFSEN Topox AND KNUTE C. ENGEN, PETITIONERS 
v. 


Union State BANK or HARVARD, NEBRASKA, A CORPORATION; LEROY A. 
MEGRUE, ef ai. 


May 19, 1930 


Construction £ Art. 6 of the treaty of April 3, 1783, between the United States and 
Sweden, now in orce with Norway. 

The words ‘‘geods and effects” is a translazion of the French expression “fonda et biens.” 
The French worl “bien” has a wider significance than the English word “goods” and 
embraces real property. 

A homestead established by a native of Norway in Nebraska under the State law which 
prohibits the corveyance of the property unless the instrument of conveyance is executed 
and acknowledged by both Lusband and wife, cannot be conveyed by the husbanc alone, his 
wife still living Norway, notwithstanding the provisions of the article of the treaty in 
question giving tae subjects of the contracting parties in the respective states the right freely 
to dispose of ther goods and effects. 

While treasies: in safeguerding important rights in the interest of reciprocal beneficial 
relations, mav br their express terms afford a measure of protection to aliens which citizens 
of one or both ofthe parties may not be able to demand against their own government, the 
general purpose f treaties of amity and commerce is to avoid injurious discrimination in 
either country against the citizens of the other. 

It is not to be supposed that the treaty intended to secure the right of disposition in any 
manner whateve. regardless of reasonable regulations in accordance with the property law 
of the country oi location, tearing upon aliens and citizens alike. 

The treaty dic not invalidate the provisions of the Nebraska statute as applied to the 
present case in relation to the disposition of the land considered as homestead property.’ 


My. Chief Zistice Hughes delivered the opinion of the court. 

Christiar Knudson, & native and citizen of Norway, came to this country 
in 1868 and s-ttled in Nebraska in 1878. He was never naturalized. He 
established a Lomesteac on 160 acres of land in Hamilton County, Nebraska, 
and resided tkere until he died intestate in August, 1923. His facsher and 
mother made sheir home with him until their death, and his son Knute C. 
Engen, who ceme to Nebraska in 189%, also lived with him fora time. The 
wife of Knudson remained in Norway. In July, 1923, Knudson executed 
deeds of the homestead to his nieces and their husbands, and these grantees 
conveyed the sroperty to the Union State Bank of Harvard, Nebraska. 

This suit wis brought by the son of Knudson, Knute C. Engen, in the 
District Court of Hamilton County to cancel the conveyances of the land 
upon the grourd that they were obtained by fraud. The widow of Knudson, 
Mari Tollefser. Todok, who had not joined in the deeds, was made a de- 
fendant. By aer cross petition she attacked the conveyances, alleging that 
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the property constituted a homestead in wich she had an undivided one- ` 


half interest. The other defendants answered her cross petition, and inher 


reply she set up the right to take the real eszate of her deceased husband by . 


virtue of the treaty of amity and commerce >etween the United States and 
Norway. 


The District Court determined that no traud had been practiced in ob- ; 


taining the deeds from Knudson, but that these, and the later conveyances 
dependent upon them, were void upon the z-ound that the land was home- 
stead property the title to which remained in Knudson until his death and 
then descended to his widow and his son. ‘The Supreme Court of the State 
sustained the decision of the District Court with respect to the issue of 


fraud, but reversed the judgment upon the ground that, under the treaty. - 


with Norway, Knudson was entitled to coavey the property and that his 


grantees took title under his deeds. Engen +. Union State Bank, 223 N. W: ` 


‘664. This court granted a writ of certiorari 280 U. S.—. 
We are not called upon to decide as to the validity under the homestead 


law of Nebraska of a deed of the homestead ty the husband when the wife is — 


an alien who has never come to this countzr and made the homestead her 
home. We accept the decision of the Suprexe Court of the State that, aside © 


from the effect of the treaty, Knudson's ccmveyances were void under the 
law of the State. That court, referring to she statutes of Nebraska as to 
homestead property, and their applicatior to the present oane; said (223 
N. W. p. 667): ' 


For, if we consider the provisions 0: section 2819 and section 2832, 


Comp. St. 1922, as applicable to the subject of the present action, it, 


necessarily follows that certain property within the purview of the 
treaty before us “can not be conveved ., . unless the instrument 
by which it is conveyed .. . is exectted and acknowledged by both 
husband and wife,” and also that suck property (homestead) “vests 
on the death of the person from whose property it was selected, in the 


survivor, for life, and afterwards in cecedent’s heirs forever, subject . 


to the power of the decedent to dispose ‘of the same, except the life 
- estate of the survivor, by will.” 


f: i 


The statutory provisions referred to thus assume the nature of ` 


limitations, qualifications, or modifieztions of the treaty itself, and, 


if valid, would necessarily change its true construction. Each of these - 
provisions of the legislative enactmert must therefore be considered - 


to be pro tanto inconsistent with the ierms of the controlling treaty 
properly construed. The conclusion f> lows that, to the extent incon- 
sistent with the terms of the treaty, the statutory provisions are 
inoperative. The unquestioned rule cf construction requires that the 
provisions of the treaty must be lib2cally construed and given full 


force and effect “anything in the Conszitution or laws of any state to 


the contrary, notwithstanding.” Tberefore, the legal effect of the 
conveyances executed- by Christian Knudson must be determined 
wholly by the powers conferred on kim by treaty, and not by the 


inconsistent limitations and restricticis prescribed in ne Nebraska i 


homestead act. 
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The only. question before us is as to the construction of the treaty. The 
provision invoked is Article 6 of the treaty with Sweden of April 3, 1783 
(8 Stat. 60, 64), revived by the treaty with Sweden and Norway of September 
4, 1816 (8 Stat. 232, 240) which was replaced by the treaty with Sweden and 
Norway of July 4, 1827 (8 Stat. 346, 354) now in force with Norway (Sen. 
Doc.. 6lst Cong., 2d sess., No. 357, vol. 48 (2 Malloy), p. 1300). This 
article is as follows: 


The sukjects of the contracting parties in the respective States may 
freely dispose of their goods and effects, either by testament, donation 
or otherwise, in favor of such persons as they think proper; and their 
heirs in whatever place they shall reside, shall receive the succession 
even ab iržestato, either in person or by their attorney, without having 
occasion to take out letters of naturalization. These. inheritances, 
as well as she capitals and effects which the subjects of the two parties, 

-in changing their dwelling, shall be desirous of removing from the place 
of their atode, shall be exempted from all duty called “droit de detrac- 
tion” on zhe part of the government of the two States respectively. 

But itis at the same time agreed, that nothing contained in this article 
shall in ary manner derogate from the ordinances published in Sweden 
against erigrations, or which may hereafter be published, which shall 
remain in full force and vigor. The United States on their part, or 
any of them, shall be at liberty to make, respecting this matter, such 
laws as they think proper. 


It was at ore time supposed that the phrase “goods and effects” in this 
article did not cover real property, a construction which was due in some 
measure to the view that the treaties of the United States could not affect the 
operation of the laws of the several States of the Union with respect to the 
inheritance of land. Opinion of Attorney General Wirt, July 39, 1819, 
1 Op. A. G. 275. This view of the treaty-making power of the United States 
is nct tenable. . Hauenstein v. Lynham, 100 U. S. 483, 489; Geofroy v. Riggs, 
133 U. 5. 258, 266, 267; Sullivan v. Kidd, 254 U. 5. 433; Neilson v, Johnson, 
279 U. S, 47. The text of the treaty of 1783 with Sweden was in French 
only, and the French text is therefore controlling. The phrase “goods and 
effects” is a translation of the French expression “fonds et biens.” The 
French word “biens” has a wider significance than the English word ‘‘ goods” 
(used by the American translator) and embraces real property. Story 
observed upon this point: “The term ‘biens’, in the sense of the civilians and 
continental jurists, comprehends not merely goods and chattels as in the 
common law, but real estate.” Conflict of Laws, chap. 1, sec. 13, note. 
In a note addressed by the Swedish Minister at Washington to the Depart- 
ment of State under date of December 12, 1910, in reponse to an inquiry by 
the Secretary of State of the United States, the Swedish Minister stated his 
understanding that the authorities in Sweden had always held that tae words 
“goods and ecfects” in Article 6 of the treaty of 1783 include reel estate. 
This view has been taken in judicial decisions in this country. Adams v. 
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Akerlund, 168 Iil. 632; Erickson v. Car3on, 95 Neb. 182. We think that’ 
it is the correct construction of the artick of the treaty, applying the funda- 
mental principle that treaties should receive a liberal interpretation to give 
effect to their apparent purpose. Geofroy v. Riggs, supra; Tucker v. Alex- 
androff, 183 U. S. 424, 437; Jordan v. Tashiro, 278 U. S. 123, 128; Neilson 
v. Johnson, supra. ; 

The question remains whether the treaty operates to override the law of 
the State.as to the disposition of homeste..d property. If so, it would appear 
to place an alien owner of a homestead ir Nebraska on a better footing than 
that of a citizen of the State. This condusion seems to us to be repugnant 
to the purpose of the treaty. While t-eaties, in safeguarding important 
rights in the interest of reciprocal benef :ial relations, may by their express 
terms.afford a measure of protection to tliens which citizens of one or both. 
of the parties may not be able to demand against their own government, the 
general purpose of treaties of amity acd commerce is to avoid injurious 
- discrimination in either country against the citizens of the other. Compare 
Frederickson v. Lauenstein, 23 How. 415, 447; Geofroy v. Riggs, supra; 
Maiorano v. Baltimore & Ohio R. R. Co.. 213 U. S. 268; Patsone v. Pennsyl- 
vania, 232 U. S. 138; Petersen v. Iowa, 25 U. S. 170; Duus v. Brown, 245 
U. S. 176; Sullivan v. Kidd, supra. Thi: purpose is indicated in the recital 
of the treaty of 1783 with Sweden that tLə high contracting parties thought 
that they could not better accomplish tLe end they had in view “than by 
taking for a basis of their arrangements he mutual interest and advantage 
of both nations, thereby avoiding all those burthensome preferences, which 
are usually sources of debate, embarrassrent and discontent.” 

It is not to be supposed that the treaty intended to secure the right of 
disposition in any manner whatever regerdjess of reasonable regulations in 
accordance with the property law of the country of location, bearing upon 
aliens and citizens alike. For example, 2onveyances of land would still be 
subject to non-discriminatory provisions as to form or recording. Nor can 


the right to “dispose,” secured by the tæaty, be deemed to give a wholly ` 


unrestricted right to the alien to acquire property, without regard to reason- 
able requirements relating to particular kads of property and imposed upon 
both aliens and citizens without discrimiaation. 

It is true that the policy of Nebraska w-th respect to the selection of home- 
steads was established after the treaty in question was made. (General 
Laws, Nebraska, 1879, pp. 57, et seq.) Eut we find no ground for the con- 
clusion that in establishing this reasonabE policy Nebraska took any action 
which was inconsistent with the provisicns of the treaty. The citizens of 
Norway and Sweden who settled in Nebraska had no reason to complain of 
that policy and had obtained no right toiznoreit. The homestead property 
under the law of Nebraska has a special quality. It is exempt from judg- 
ment liens and from executions or forced sale, except as specially provided 


(Nebraska, Comp. St. 1922, sec. 2816). The acquisition of the homestead _ 
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-with these incidents depends upon the dona fide intention to make it a home. 
Hair v. Davenport, 74 Neb. 117. It is because of this quality that it enjoys 
special privileges, and that it cannot be conveyed or encumbered unless the 
instrument is executed and acknowledged by both husband and wife. 

When Knudson selected the homestead, he sought the advantages of the 
provisions of the local law as to homesteads, and he could not properly 
-obtain the benefits of these provisions without accepting the property with 
the quality which the law attached to it. if he had not been entitled to 
establish the Lomestead, and thus his acquisition lay outside of the home- 
stead law, it would be clear that the statutory provision against disposition 
of the homestead would have no application and there would have been no 
occasion for the Supreme Court of the State to cite the provisions of the 
treaty in order to strike down the prohibition against conveying the property. 
We are unable to see that anything in the treaty, which was continued in 
force with Nozway, gave Knudson the right to establish a homestead and 
then hold it fee from the restrictions which governed it as a homestead, 
restrictions which operated upon every citizen of Nebraska who owned a 
homestead. 

Our conclus on is that the treaty did not invalidate the provisions of the 
Nebraska statate as applied to the present case in relation to the disposition 
of the land considered as homestead property. 

The judgment is reversed and the cause is remanded for further pro- 
ceedings not imconsistent with this opinion. 

It ts so ordered. 


DECISION OF THE ARBITRATOR 


In claim by 
Tue UNITED STATES or AMERICA 
on behelf of P. W. Shufeldt 
against 
Tus REPUBLIC or GUATEMALA! 


_ International courts are not as strict as municipal courts and cannot be bound by munic- 
ipal rules in the admission of evidence. The value of any evidence produced is for the 
international trikunal to decide under all the circumstances of the case. 


Tn an exchange of notes of November 2, 1929, between the American Minister to Guate- 
mala and the Minister for Foreign Affairs of Guatemala, it was agreed that the Governments 
of the United Stites and Guatemala should submit to Sir Herbert Sisnett, Chief Justice of 
British Honduras, as sole Arbitrator, the claim of P. W. Shufeldt, a citizen of the United 
States, against Guatemala for damages and injuries caused to him by the cancellation by 
the Government of Guatemala of a contract by which the Government had previously 
granted to predecessors of Mr. Shufeldt the right to extract chicle for a period of years in a 
defined area in Guatemala. The proceedings were formally opened February 1, 1930. The 
Arbitrator, on July 24, 1930, rendered an award, in which he held “that the Government of 
Guatemala shoud in justice pay to the Government of the United States $225,468.38, for 
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The Guatemalan Government contended that =he -ontract of February 4, 1922, was not 
submitted to the Legislative Assembly for appro=al, Fut was deliberately and wilfully with- 
/held from that body. The Arbitrator finds on t= fartg that the contract was submitted to 
_ the Legislative Assembly and that that body w2- fulcy cognizant thereof. fo ; 
Where a contract has been made by the Execut ve aad duly reported to the Assembly and, ~ , 
. approved, and where a document is laid before the Assembly in accordance with law and no’ 
objection taken to it, it must be taken to be appeovel. The Executive must have known 
whether or not he had the power to contract, andthe >ublication of the.contract is certainly 
not in accord with his trying to do something hewas not legally entitled todo. / i 
The Government.of Guatemala having recognized tLe validity of the contract for six years 
and received all the benefits to which they are ersitled under the contract, and allowed the 4 
_ cessionary to go on spending money on the concssicn, is precluded from now denying.-its’ 
validity; and, according to the principles of interratioaal law, would be so precluded even if 
the approval of the Legislature had not been giv=n te the contract. 
‘It is perfectly competent for the Government tc enast any decree and for any reasons they 
see fit; but where such a decree, based even on the >estof grounds, works injustice to an alien 
subject, the Governmént ought to make compen_atic for the injury inflicted, and cannot 
invoke any municipal law to justify their refustl tæ do so. The grounds of disapproval ` : 
given in the decree are inherent in the contract and sce not due to any breach of its terms. j 
The fact that the concession was held under =ssigament from the original Guatemalan, 
grantees by a partnership formed under the laws of Guatemala makes no difference in the} 
; puni of the Arbitrator, as it is not the rights o the partnership that are in question, but’ 

the personal interest of the claimant in the partrersb-p. If the reason for the provision in 
the contract requiring the formation of a compmny was to prevent the possibility of the 
original grantee’s rights falling into the hands of ar alien with the subsequent risk of an inter- - 
national claim, then the Guatemalan Governmen= wss trying to do what it could not do in ; 
the eyes of international law. International law will aot be bound by municipal law or b 
anything but natural justice, and will look behind thelegal person to the real interests involved. 

All the rights conferred under the contract tə the concessionaires were vested in the 
claimant, and he was the only sufferer by the decr=e teminating the concession and in effect > 
confiscating all his rights and interests therein. ‘Lhe word “right” in the protocol of arbitra- F 
tion can only mean an equitable right of whick international law takes cognizance. It 
cannot mean legal right enforceable only in keeping wth Guatemalan law, for if that was so 
this case never would have been referred to an int-rna-ional tribunal which does not admin-. 
ister municipal law. ; 

Itis a settled principle of international law thata scvereign cannot be permitted to set up 
one- of his own municipal laws as a bar to a claim »y aForeign sovereign for a wrong done to 
the latter’s subject. ` i : ` : ee 


The questions submitted by thé proto:ol of arbitration, dated 2nd . 
November, 1929 (and referred to in the record as marked 1), for the decision 
of the Arbitrator are: Beige oF 

1. Has P. W. Shufeldt, a citizen of the Un-ted States, as cessionary of the 
rights of Victor M. Morales I and Fram isce Najera Andrade, the right to ° X 
claim a pecuniary indemnification for damag+s and injuries which may have ` 
been caused to him by the promulgation of the Legislative Decree of the : ` ; 
Assembly of Guatemala No. 1544, by which it disapproved the contract of, 
February 4, 1922 for the extraction of s: m nimum of 75,000 quintales of 
chicle in a defined area in the Department-of Feten, the cession of Najera and. 
Morales in favor of Shufeldt having been nade by contract of 11th Feb- 
ruary, 1922? 
the account of P. W. Shufeldt.” Mr. Richard W. lournoy, junior, Assistant Solicitor, 
Department of State, acted as Counsel for this G=verament, and Mr. Charles F. Wilson, a: 
lawyer of Washington, D. C., as Associate Counsel They were assisted by Mr. John 
Maktos of the Office of the Solicitor.. The Guama an Government was represented by 
Sefior Licenciado don Octavio Aguilar, a lawyer >f Cuatemala, who was assisted by Mr. 


Ellis’ ofthe firm.of Franco and Ellis, of Belize. Gtat= Dept. press release, Aug. 20, 1930.) © ` if x 
Text of decision supplied by Department of Stats. , 
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2. In case the Arbitrator declares that Shufeldt does have the right to 
have an indemrification paid to him by the Government of Guatemala, what 
sum should the Government.of Guatemala in justice pay to the Government . 
of the United tates for the account of Shufeldt? 

Two questioas only have been referred for Arbitration, and I shall en- 
deavor to confine myself to them only and the points raised by the United 
States Government and the Guatemale Government bearing on these ques- 
tions. Where any point raised is not dealt with, it must be taken that I did 
not consider it necessary or material or of sufficient importance. 

I fully appreziate the honor which has been done me by the United States 
and Guatemale Governments in appointing me Arbitrator in this case, and I 
have given all -he evidence put before me and all the points raised my most 
careful consideration with the hope of arriving at a just, fair and impartial 
decision. ` : 

I do not propose to review all the cases quoted but will give my decision on 
any point in accordance with what I consider to be the law based on recog- 
nized authority. 

On the question of evidence over which there was some argument, I may 

, point out that in considering the cases qucted on both sides it is clear that 
. international ceurts are by no means as strict as municipal courts and cannot 
be bound by municipal rules in the receipt and admission of evidence. The 
evidential valus of any evidence produced is for the international tribunal to 
decide under a l the circumstances of the case. 

The evidenc2 acted upon in this case conforrns with paragraph 8 of the 
protocol of arkitration and is such as brings moral conviction to my mind. 

The foundation of this claim is the contract dated the 4th of February, 
1922, made besween David Privaral B., as Secretary of Agriculture in the 
name of and in representation of the Government of the Republic of Guate- 
mala, and Messrs. Francisco Najera A. and Victor M. Morales I. 

The provisions of this contract are shortly and where material as follows: 

1. Permission was granted to Najera and Morales to extract chicle in a 
section of the public lands situate in the Department of Peten in Guatemala. 

2. The pericd of the concession was ten vears from the date it was signed, 
which period could be extended for five years more by mutual agreement. 

3. Najera and-Morales bound themselves to extract and export a mini- 
mum quantity of 75,000 quintales of chicle during the ‘ten year term of 
contract. i 

4. Najera and Morales bound themselves to export 1,000 quintales of 
chicle as a miaimum during the first year contract in force, 5,000 in the 
second year ard 8,500 in the next following years. 

5. Five dollars American gold was to be paid to Guatemala Government’ 
for every quintal of chicle exported, a quintal to be considered as 46 kilos net, 
This payment was to include the extractior and export duties, the municipal 
taxes and whazever taxes may be imposed in the future. 
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6. Payments to be made to the Goverrment, to be made to National ` 


Treasury at Guatemala City or any otker place designated by the Govern- 
ment of Guatemala. 

7. One year from date of signing constact Najera and Morales oblati 
themselves to form a company under eristing laws of Guatemala, the same 


period being allowed for beginning tke vork of the installation of the `` 


business. i 


8. The rights granted to Najera and Wlorales by the Government of. 
“ Guatemala under contract were: 


(a) To introduce free of import dut” machinery, implements and tools 
needed for the extraetion and export of chide. 

(b) To make free use of the natural resocrces of contracted zone, ete. 

(c). To use rivers, lakes, ete., for conveyance of their products. 

(d) To introduce laborers and empleyees of other nationalities, except 
negro and yellow races. 


(e) To make plantations of grain witain the area ceded for exploitation,. 
_ but in such case to pay Government of Guatemala $2,000 anualy and in 
_ advance as rental duties for the area coatrazted. 


9. Najera and Morales bind themselves: 
(a) To deposit in National Treasury €5,0C0 American gold within 15 ais 


-from the date contract approved as guerartee of the obligations assumed. 


(b) To prevent fraudulent exploitation oz forests within area. 
(c) Within five years to demark and zlean limits of area. 
(d) To give preference of employmen; to Guatemalan citizens. 
(e) To render monthly statement to sutkorities, ete. 
` 10. The rights ceded by this contract wil be cancelled: 
(a) For failure to deposit at the prover time the $5,000, which deposit 


Najera and Morales bind themselves ta meke in accordance with clause 9 


paragraph (a) of contract. 


‘(b) ‘For failure to extract and fabricate the annual amounts of chicle 


referred to in clause 3. 
(c) For infraction of the privileges granted to introduce implements, ete., 


exempted from duties. 


11.- The employees, station masters, chic ARR designated by Na- `- 
jera and Morales by agreement with the autorities of the Department shall 


have the character of auxiliary authorities fcr the purpose of preventing and 
prosecuting fraudulent exploitation and for maintaining order in the con- 
tracted zone and prosecuting offenders. 

_ 12. Exemption from military service, ate. 


13. Najera and Morales obligate themselv2s to maintain in good condition’ 


the natural products of thé zone as are nct ir a condition to be exploited and 
that they shall effect the extraction of rosin ir. such a manner that it shall not 
harm or destroy the life of the trees. 


a 
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14. This chice negotiation is subjected to the supervision of the respective 
authorities and. to the laws and fiscal by-laws now in force. 

15. At expiretion of contract or any extension of same, the construction 
and improvem: nts constructed in the area contracted, such as dwellings, 
warehouses, ro.ds, telegraph, telephone and railroad lines, railroads, tram- 
ways, artesian wells, or any other constructions whatever will pass over to 
the benefit or possession of the Government. 

16. It is expzessly agreed between both contracting parties that on enter- 
ing the fifth ye.r that the contract is in force, they will proceed to make an 
inventory of al the improvements, constructions, implements, working ma- 
terial, ete., whish the company may have introduced into the area for the 
business under aken and that this inventory will serve as a basis for the 
delivery of the improvements specified in preceding paragraph upon the 
expiration of tae contract or extension of same. This inventory may be 
repeated or am~lified as many times as the Government may deem advisable. 

17. It is also agreed upon that in case of any question arising from failure 
of fulfilment or misinterpretation of any of the clauses of this contract the 
subject will noi be taken by any means to the courts of justice nor shall the 
case be referrer. to diplomatic channels, but that any question which may 
arise will be submitted to twc arbitrators, appointed one by each party, and 
in case of disagreement between both arbitrators they will appoint a third 
arbitrator whose action or finding on the subject will be deemed final or just 
without appeal 

18. The Go-ernment may dispose of the sum of $5,000 deposited as 
guarantee of ths contract as per clause 9 (a), which amount in case of revoca- 
tion or cancelletion of the contract carnot be claimed or refunded to them. 
This $5,000 Arcerican gold shall be repeid by export duties which correspond 
to the last lots upon which duties should be paid to the customs. 

19. This consract only grants the right to Najera and Morales to extract 
and export the chicle from this area and the uses and services which have 
been mentionec, but the Government expressly reserves to itself the right of 
absolute domin.on and possession of the section or area mentioned; therefore 
the above mencioned gentlemen cannct withhold its delivery upon expira- 
tion of the cortract or extension of the same, or upon declaration of the 
cancellation of the rights under the contract for the reasons specified in 
same. 

This contrac- was approved of by the President of the Republic of Guate- 
mala on the same day it was signed, and the contract with the President’s 
approval was sublished in El Guatemalteco, the official newspaper of the 
Government o Guatemala, in its issue of the tath February, 1922 (see 
Annex 2 of Un. ted States Case). 

On the 1ith February, 1922, the $5,000 American gold was paid into Na- 
tional Treasurz as provided for in paragraph 9 (a) of the contract, and a 
receipt given tLerefor signed by the National Treasurer, E. Hernandez, and 
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sealed with ‘the seal: of the- National Tresury (see ADERI 1A and 1B of 
United States Case). 

On the 1st March, 1922, in the Acting Pr: sident’s message i the National 
Legislative Assembly at the opening of ics crdinary sessions, it is stated that 
“the respective Secretaries of State will giv2 you a detailed account in their 

‘Memorial’ which they will present to you bf each and every account of the 
work which has been accomplished by their respective offices during the year 
just passed” (see Annex 8, United States C ase). 

In El Guatemalteco of the 15 April, 1922 (annex 11 of United States Case), 
in the report of the proceedings of the Nasional Assembly of 14th March, 


` > 1922, it appears that the Minister of Agr:cukure presented, with accompany- 
ing documents, a report or memorial of the vork verified by that Department 


during the past fiscal year. This report an4 accompanying documents were 


referred to the National Assembly’s Commission on Agriculture, who in 


reporting thereon submitted the followirg r=solution: “Point. The Legisla- 
tive Assembly is now informed of the work consigned in the memorial ren- 


dered by the Secretary of State in the Desarment of Agriculture for the year. 


1922.” On the 25th April, 1922, the repost of the Commission of Agricul- 
ture was approved (see Annex 12, United States Case). 


This memorial is required to be subrritt :d to the National Assembly by ` 


Article 75 of Constitution of Guatemala, an-1 must, in the absence of proof to 
the contrary, be presumed to have contaimec copies of all the contracts made, 
including the one ih question, or some rferxence to them. 

The Legislative session closed on 29th Mey, 1922, and in June was printed 
and published at the National Printing Office of the Republic a document 
purporting to be “the Memorial of the Mirister of Agriculture presented to 
the National Legislative Assembly at zts ordinary sessions of 1922” and 
bearing in print the official seal or stamp: of Guatemala. This forms Annex 


10 of the United States Case and is put in >y them as the Memorial of the’ 


Minister of Agriculture, and this document contains a copy of the contract 
and other mention thereof. . 

The- Guatemala Government conterd hat this document is aut the 
Memorial of the Minister of Agriculture anc that the memorial contained no. 
mention of the contract and that the contact was never submitted to the 


Legislative Assembly, but would appear to have been deliberately and ' 


wilfully withheld from them. 

This would seem to be a charge against the then Government of Guate- 
mala, but I do not see how it can discredit shufeldt, unless he was in league 
with the Guatemala Government agairst ais own interests, and then one 
would be as bad as the other. I place mo —alue on this statement. 

The Guatemala Government put in a photostat copy of a typewritten 


document, Exhibit 25, which they conterd i -the Memorial of the Minister of 
Agriculture and which contains no mention of the contract: They also put 


in as Exhibit 27 asimilar document to Anr=x 10 of United States Case, ap- 
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een to show that as it had ‘not been prinied till Fane it eould not have 
been the,“ prinzed memorial” which the United States Government stated 
was laid before the Legislature which closed in'May. The. United States 


_ Government did state in their case that the printed memorial was laid before 


the Legislature, but this was clearly a mistake as will be seen later; the 
memorial must have been laid in type and printed after. No further use 
was made of this Exhibit 27 by the Guatemala Government. ‘ ae 
This document, Exhibit 25, is word for word the same as the first and . 
signed portion of Annex 10, kut without the accompanying documents con- 
tained in Annex 10. Ona perusal of this Exhibit 25 it is quite clear that it is 
not the whole memorial; in fact Exhibit 25 would seem to be only the Minis- 
ter of Agriculture’s report on the memorial of his Department, for he says on 


page 9 of Exhivit 25 (Translation): “The Memorial of the General Board 


accompanying : his report will give you an idea of what that important office 


_ has’done towards the development of their programme.” It is clear there- 


fore that there.-vere other documents submiited with the report and together 


forming what is called. the Memorial, and this is borne out by references in 
this report; Exhibit 25, to other parts of memorial which are not included in 
Exhibit 25 but are in Annex 10 of the United States Case and Exhibit 27 of 
the Guatemala Government Reply, e.g., on page 17 of the translation of 
Exhibit 25 the Minister of Agriculture says, if these matters do not appear to. 


_ you as deservirg of your attention, “I beg to request your glancing at the 


initiative exposed at the end of this Memorial, Appendix.‘ A’.” Appendix 


` A is included in Annex 10 and Exhibit 27. Again on page 20 of Exhibit 25. 


he says “The szatistical tables shown in another part of this memorial are a 
part and ele aa idea of the work done by that important dependency of the 


“ministry.” 


On page 21 of the translation of Exhibit 25 he states “In order to bring 


‘that idea into practice I have dared to formulate a complementary project 
to our immigretion law of 1609 which [is] marked with the letter B in the 


appendix to this memorial” (contained in United States Annex 10, page 175, 
and in Guatemala Exhibit 27). 

On. page 22 he says “These ideas receive a more ample dseelepmenti in the 
initiative I permit myself to submit in the appendix of the memorial marked 
with the letser C, which deals with the repopulation of the forest, and to 
which ĮI reques3 your benevolent attention” (United States Annex 10, page 
182, and Guatemala Exhibit 27), E 

_All these references are found in the printed copy of the memorial, United 
States Annex 1D and Guatemala Exhibit 27, but not in Guatemala Exhibit 
25 which the Guatemala. Government claim to be the memorial. 

The Guatemala Government in further support of their contention that 
the contract was not submitted to Assembly and no mention was made of the ` 


‘ contract in the memorial, contend that the report, Exhibit 29 of the Guate- ` 
mala Governm2nt, of the Agricultural Commission of the Assembly on the 
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memorial does not mention the contract- This ose however does mention: 
certain contracts which they say are not inc-uded in the memorial. Had the- 


contract of the 4th February, 1922, not been included it must be presumed 


that it would have been mentioned. s a matter of fact’ the contract is. 
given in full with the President's approva. just as published in El Guate- . 
malteco, at pages 145-149 of Annex 10 anc is also mentioned in the list of 
Executive Orders (Acuerdos) on page 16” as having been approved; that the- 


Commission considered this list is clear for the following passage.therein at 


bottom of page 3 of the translation of the report: “Of the lecture of- the- 


_ resolutions passed during the year we make a résumé, ete.” 


In further support of. this contention she Government of Guatemala sub-- 


mitted a certificate from Raf. Castellacos A and Ramon Calderon, Secre- 
taries of the Legislative Assembly of Guatemala, dated 18th February,1930, 


to the effect that in the text of the meror®l presented by the Ministry of’ 
Agriculture in the year 1922 to the Lavisktive Assembly, relative to the- 


work undertaken by said Ministry from March 15, 1921, to March 15, 1922, 


no mention was made to the contract © celebrated on February 4th, 1922,. 
between Ministry of Agriculture and Messrs. Francisco Najera Andrade and’ 


Victor M. Morales I.” 


What is the exact meaning of the worc tect in this certificate I am not pre-- 


pared to say. In view of the fact that tae Guatemala Government contend 


that the report portion of the memorial is she memorial, it may mean text. 
of the report part of the memorial only cr tre text of the part other than the- 


report or the whole memorial. It is to~ indefinite for me to act on in any 


case, particularly in face of evidence befcre recited and other evidence wo: 


I have not cited. 
In the face of the facts already relatec. Exhibit 25 of the Guatemala Gov- 


ernment is certainly not the whole memozial and those facts and others to be- 
mentioned later lead me irresistibly to tae conclusion that the contract was. 
submitted to the Legislative Assembly H the memorial and that that body’ 


were fully cognizant thereof, and I so fxd. 


I will now consider the question of the legality of the contract, apart from 
the question of its submission to the Lezislstive Assembly. 


Where a contract has been made by -he Executive and duly cored to: 


the Assembly and approved, and where a document is laid before the As- 


sembly in accordance with the law and ro oojection taken, it must be taken. 


to be approved; it is difficult to see what nore is wanted to make it legal, and 
the fact of my having found that the contract was submitted to the Legis- 
lative Assembly settles most of the grourds of illegality urged by the Guate- 


mala Government, and it is not really nesescary for me to discuss further the- 
legality of the contract. I will howev r ciscuss the points on which the- 
Guatemala Government contend the cortrat is illegal, and they are eight in. 


number, as given in their case, page 16. 


t 
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(a) The Mirister for Agriculture had no authority to make same (Guate- 
mala Case, page 16). i 

(b) The President had no authority to-spprove of the same. 

I will deal with these two together. 

In support əf these contentions, the Guatemala Government tender a 
certificate from Raf. Castellanos A and Ramon Calderon, Secretaries of the 
Legislative Assembly of Guatemala, to the effect that in the month of 
February, 1922, the Executive Power was not authorized by the Assembly 
to celebrate contracts as prescribed in paragraph 6th of Article 54 of: the 
Constitution, which gives among the attributes of the Assembly the power to 
authorize the Executive to make contracts, and to approve or disapprove of 
contracts mad2 under such authority, and in Exhibit 6 of the Guatemala 
Case Mr. J. A. Mandujano, a Guatemalan lawyer, gives it as his opinion 
that the Government was not authorized by Congress to enter into any 
contract under the provisions of Article 54, paragraph 6. 

The American Government, however, rezer me to Article 650 of Chavis: 6 
of Title XII of the Fiscal Code of Guatemala, which is to the following 
effect: 


The authorization to exploit national forests will be conceded by 
means of contracts which will be celebrated with the Executive or by 
leases which will be celebrated with the Jefe Politico. 


As to this the Guatemala Government contend that the contract is one of 
lease and therefore not within Article 650. This would imply that if the 
contract is ona of exploitation and not of lease Article 650 would apply. 
The question of lease will be dealt with later. 

The United States Government alsc submitted that under Decree No. 12 
of the Legislature dated the 20th December, 1921, the Executive Power was 
authorized to make such contract. This decree is published in Fl Guate- 
maiteco, Voi. C, No. 83, of the 24th December, 1921, and is as follows: 


Article 1. The Executive Power is amply empowered to enact all 
dispositions in respect to regulating the economic condition of the 
state. 

Article 2. Executive Power shall report to the Assembly during 
its ordinary sessions of 1922 such acts as he may dictate. 


The Guatema_a Government contend that this does not empower the Exec- 
utive to make contracts, and in support of this rely on the opinion of J. A. 
Mandujano and Marcial Salas, Guatemalan lawyers, to this effect: 


The Legislative Decree No. 12, second series, of December 20, 1921, 
did not confer powers to the Executive to celebrate contracts; said 
faculties can only be granted by the Assembly under a clear and 
categorical form. 


a? 


an 
Y ' 
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The bie aie Government in their reply, section 81, say: 


` In order to further show that. Decree No. 12. does not grant 
any power to the Executive to execnse contracts, the Republic exhibits 
Decrees 1199, 1812 and 1500 mace subsequently thereto, by- which 
it will be seen that the Legislative A=sembly granted the Executive 
the power to execute contracts speziiically. A comparison of these 
last mentioned decrees with the former (Annex 7) will be conclusive 
on this point. ; 


These three Decrees 1199, 1312 and -510—Exhibits 43, 44 and 45 of 
„ Guatemala—were passed by the Assenlr on the 27th May, 1922, 5th 
“May, 1924, and 3rd May, 1927, all afte> tke contract had been made, and 
could not in justice be allowed to affect acts done and rights acquired under'a 
previous decree of the Assembly. I can sea a0 grounds for doubting that the 


Executive had the power to contract. Th2 President must have known- 


. whether he had the power to contract >? 20t, and the publication of the 


contract is certainly not in accord with his sr ing to get away with something 


he was not legally entitled to. 

(c) The period of duration thereof was 2«ntrary to the laws of the Republic 
of Guatemala. l 

(d) The lease or rental of the territory ir cuestion without previous public 
auction was contrary to law. 

‘In support of these contentions the Gistemala Government refers to the 


opinion of Mr. J. A. Mandujano, a Guaseralan lawyer (Exhibit 6, section 


11), who says: 


In consequence of Articles 1489, 1440, 1448, 1444, 1447, 1459 of the 
Fiscal Code, and 1645 and 1668 of ths 5-7il Code, no property belonging 
to the Republic can be sold or rented iv the sales are not submitted to 
public auction, and even in those cess the maximum period of rental 
cannot exceed 5 years. 


The contract in question is not one of sale or rental of Guatemalan prop- 
erty and this is clear from a perusal thereof particularly section 19; it merely 
gives the right to extract chicle, with cericin privileges in connection there- 


with, among which is the one to make p_amtings of grain which if exercised 


was to be paid for by annual payments. 
This privilege in my opinion cannot ekaage the whole -character d the 


contract from a concession to extract chide ti that of a lease of the Jand; this _ 


would be a case of the lesser containing ske greater; nor can the use of the 
terms “tenant,” “lease,” “lessee,” ete., in Iceuments or papers unconnected 
with the contract as referred to in certain parts of the case. 

The protocol refers to Shufeldt as cessiorary and I cannot but presume 


that the Governments who signed the pretocol carefully weighed the signifi-. 


cance of the terms they used. 


le} “The duties payable thereunder wee Tess than those required to be ; 


collected by the said laws.” 


i 


} 
a { 


1 
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The contract aaving been approved by the Assembly, any variations in the 
rate of duty thea in existence would be made good even if the Executive had 
no previous autority to make such change. It is not therefore necessary for 
me to comment further on the matter, but the Guatemala Government in _ 
support of their contention do not refer me to the law on the subject but 
submit (1) the «pinion of Mr. J. A. Mandujano, as follows: 


Accordirg to the Customs House Tariff, which is a law of Guatemala, 
[upon] the:=xportation of each quintal of chicle is imposed a tax of $7.00 ` 
American zold, be it the product of public or private lands. These 
exportatior. duties were in force on the 4th February, 1922, and only 
Congress kas power, as per Article 54 of the Constitution, ‘to ae 
or abrogate them. 


a (2) a certifvate fein F. Fuentes Dias, Under-Seoretary of State in the 
Department of Sinance and Public Credit, to the effect ‘that the export duty ` 
on chicle in Fetruary, 1922, was seven dollars per quintal. Supposing how- 
ever that these swo statements be correct from a general point of view, they 
do not show that the tax may not be altered under certain special circum- 
stances. 

- Article 54 of the Constitution, referred to in Mr. Mandujano’s opinion, 
provides in secsion 12 for the giving by the Legislative Assembly to the 
Executive extreordinary power when demanded by necessity or the interest 
of the state; and in El Guatemalteco of the 17th January, 1922, it is reported 
that at the eigateenth session pe the Assembly on 2nd ka 1922, as 

follows: 


After beng read, the report of the Combined Committee on Legisla- 
, tion and Finance was put to a discussion for once only and that, point 
of the reso ution which read as follows was approved: : 
By virtue of the decree issued by the Assembly during the present _ 
extraordin.ry session under date of the 20th of last month (Decree 
No. 12, sæond series), the Executive is fully empowered to legislate 
upon fiséal matters included in the economic adjustment, and in 
consequen: e the Department of the Treasury and Publie Credit may 
enact wha~ever tax law it, may deem adequate, or modify. the one now 
in force (I-ecree 1153) as it sees fit, and to enact any other laws on the 
economic «rder which in its judgment may promote the well known 
interests o the State. 


It would seem tnerefore that the Executive had full powers to reduce the tax, 
as was done in the contract, if considered advisable. 

In this connextion I will mention that in a bulletin issued by the Director 
General of Cussoms, purporting to be printed ‘at the Government Printing’ 
. Office and beaming the official stamp or seal of the Department, put in by 
the United Sta~es as Annex 8 to their reply, I see that “Chicle pays—7 cents 
American Gold per`lb. (Order of October 31, 1914) and pays by contract— 
5 cents Americ.n Gold per pound (Vol. 101, Nos. 30, 31 and 56 of El Guate- 
malieco). The Guatemala Government objects to this annex as not being 


} 
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certified, not official and incomplete,” Jut make use of it as evidence for 


themselves: page 5 of their final argument. I cannot avoid the conclusion 
that the Executive had the power to do wha’ they did. I may point out that 
in a volume of the laws of Guatemala enti led ““Recompilation of the laws . 
of the Republic of Guatemala, 1921-1¢22,’ published at the Government 
Printing Office in 1927 and bearing the cffical stamp or arms, I find copy of 
a contract made between the Minister of Forests, on instructions of the 
President, with the Chicle Development Company, for the extraction of 
chicle, approved by the President on the 2nd February, 1922. In this. 
contract the duty-payable on chicle is five d-llars per quintal. The contract, 
in this case is also contained in this sama velume. This would point to the 
fact that the contract was deemed and treated as legal up to the time of this. 
publication. 

4) The authority to import free of duty purported to be given under 
clause 8 of the said agreement was contrary to the said law. 

In view of the powers of the Executiva ac shown above it is hardly n neces- 
sary to discuss this point. ' 

(g) The authority to constitute the employees of P. W. Shufeldt & Com- 
‘ pany to be Government officials purported. to be given in clause 11 of the 
said agreement is contrary to law. 

Clause 11 of the contract as I read it cannot be held to confer authority on 
the concessionaires to constitute their 2mrloyees Government officials; it 
ony provides that the employees by agreement with the authorities shall 
have the character of auxiliary authorisies The Government authorities 
must sanction the assumption of any such character and there is no general 
power given to concessionaires to sancticn tae assumption of such character 
without the approval of the authorities. Tae Guatemala Government refer: 
me to the opinion of Mr. J. A. Mandujaao Exhibit 6 translation) who says 
“The appointment of any person having offizia]l authority corresponds to the 
Government of the Republic, but the auhozity to effect these appointments. 
cannot be delegated-or bestowed on any persan,” but why or on what author= 
ity he does not say. 

(h) The said agreement was not subrritted for nor received the approval 
of the National Assenibly. 

This point has already been dealt with. 

I will now deal with events subsequen; to the making of the contract and 
giving rise to Shufeldt’s interest in the coatract and to the present pro- 
ceedings. 

‘On the 11th February, 1922, or about seven days after the making of the 
contract, the concessionaires assigned all the rights and obligations without. 
reservation whatever to Shufeldt on the zolle wing terms: (1) Shufeldtto pay 
on the day of assignment $5,000 American gold and continue to pay during 
life of contract $5,000 yearly on same dat2 “cf this instrument being drawn,” 
and in addition three dollars American gcld tor each hundredweight of chicle 


JUDICIAL DECISIONS sil 


extracted; (2) Ghufeldt to make all payments the concessionaires are under 
the contract beund to pay to the Government (United States. Annex to 
Case, No. 3). 

On 1st July. 1922, Najera and Morales notified the Minister of Agriculture 
of the transfer to Shufeldt and asked that Shuieldt be considered as con- 
cessionaire und:r contract and that the authorities in Peten be so informed. 

On the 7th suly, 1922, Shufeldt also reported the transfer and made a 
similar request, and on the 10th July the Minister of Agriculture instructed 
- that Shufeldt l= so recognized. 

On 25th Apml, 1922, Deputy Franco, in & motion in the National As- 
sembly, propos:d the following decree: 


Considezing that the Constitutive Law of the Republic empowers 
the Execu.ive to grant concessions for a term of 10 years to those 
introducin z or establishing new incustries in the Republic; that without 
character »f novelty some persons under pretended contracts with the 
Governmeit have succeeded in obtaining true monopolies for the 
exploitatica of well known industries in the country and that with it 
not only ace the collective rights hurt, but it violates the dispositions 
in Article 20 of the Constitution of the Republic. 

Therefo-e, the National Legislative Assembly decrees— 

Article _. Under no circumstances or whatsoever pretense nor in | 
any form nay concessions be granted for the introduction or exploita- 
tion of incustries already known in the country. 

Article £. The concessions granted prior to the decree are declared 
null with ro value or effect and in fact lapsed even though in its granting 
the form employed was that of a contract. 


The motion was referred to the Commission of Legislation and Con- 
pucytionsl Points, who reported against it, saying as to Article 2, that the 
decree “would. establish a disposition of retroactive effects contrary to the 
general princij les of right,” and on the 17th April, 1923, Mr. Franco’s 
motion was reEcted. 

During tke cebate on this motion it was proposed that a er study be 
made of all the contracts made during the year, but this was rejected. The 
present contract was clearly one of the contracts made during the con- 
stitutional yea - in which the motion was made, it had been published in the 
.gazette befcre the motion was made and also purported to have been laid 
before the As-embly in the usual way, in the Minister of Agriculture’s 
memorial. If therefore further evidence of approval of the contract was 
needed, here w2 haveit. In negativing the resolution we also have approval 
or sanction of she monopoly which it is contended the contract created. and 
which was one of the grounds of disapproval stated in the proposed decree 
submitted by -he Commission on Agriculture to the Legislative Assembly in 
their report wnich led to passing of the decree disapproving of contract on 
the 22nd May 1928, but not mentioned in the decree as eventually passed. 

On the 16th January, 1928, in accordance with the provisions of section 7 


op. 


oa 
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`, of the contract, Shufeldt and one Don Clodcveo Berges entered into partner- ` 


ship for the purpose of exploiting and exporting chicle from “Department of 
Peten in complete conformity with the reqrirements of the contract, on the 
following terms, 80 far as material to this ease: 

1. The name of the firm will be P. W. &hufeldt & Co., and the partner 
Shufeldt shall have exclusive use of it; (2° society to sae ten years, Mr. ` 
Berges to have right to withdraw from the company at any time, in which 
case he shall have the right to collect his @pital with six per cent; (3) the 
partner Shufeldt contributes as capital the Oncession of which he is grantee; | 
(4) the partner Berges will:contribute the sum of $25,000 American gold and 
is obligated to put the same sum in the funcs of the company as soon as the 
business’ demands it; (5) the partner Berge: has no right to share in profits 
until his contribution is made; (6) in case -he sum of $25,000 gold as con- 


<< tribution of partner Berges is not handed over within thirty days after a 


demand made in writing this deed of partn-rship will be non-existent. 
‘Mr. Berges never paid up the $25,000 ard died in 1924, having no claim 
‘whatever on the partnership. On 29th Macch, 1928, Shufeldt entered into 
partnership with David Davidson on simila: terms to previous partnership, 
except that Shufeldt contributed as capital the right of exploiting and 
extracting chicle, but will remain the only cwner of the concession. In the 
articles of incorporation is recited the death of Berges without his having 
contributed his $25,000. Davidson has neer contributed his $25,000, and | 
“he therefore has no claim or interest whatseever in the partnership or con- 
cession (Annex 11 to United States Reply.. The question raised on.this 
partnership will be dealt with later. 

On 24th April, 1923, a petition by the >eteneros was presented in the 
Legislative Assembly, asking for a revision əf the contracts with the Chicle 
Development Co., with Najera and Moral-s and with: attorney Leonardo 
Lara, and stating that the Najero and Morals contract had been transferred 
to Shufeldt. This petition was referred to tae Agriculture Commission, and 
the Minister of Agriculture forwarded to tha Legislative Assembly certified 


- copies of those contracts on the 30th April, 1923, about ohe year after the 


signing of the contract in question (See Exhibit 7 of Guatemala Govern- 
‘ment). This petition, judging from Exhibi 7, is still with the Commission 
on Agriculture; but here is further evidence ~f the contract being brought to 
the notice of the Legislature. From these fects the Legislature knew of the ` 
contract in April 1923, and did nothing fo- about five years. It was no 
doubt difficult to do anything in face of thei- previous action, but it was up 
to the Legislative Assembly to move, and do heir duty (if any), and on what . 
grounds it is stated that influence was brouzht to bear on the Commission 
‘on behalf of parties interested I fail to see. 

Certainly Shufeldt would not seem to have tried to use any influence with 
Assembly, as he wrote to the President on the subject of this petition and the 
President replied assuring him that he need Lave no fear that the procedure 
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of the aforementioned persons (the petitioners) will injure the legitimately - 
acquired rights. Being thus assured by the head of the Government, why 
should. Shufelds try to influence the Commission? Had Shufeldt addressed 
the Assembly, as the Guaternala Government in section 35 of their answer - 
seem to think he ought to have, there might have been more reason for 
thinking he wes trying to influence the Assembly. 

’ The contrac. continued in force up to the 22nd May, 1928, when Dars 
No. 1544 was passed by the Legislative Assembly disapproving the contract. 
During all these six years Shufeldt had been carrying out his contract, ex- 
pending moner on it and paying what the contract called for to the Govern- 
ment. Relying on the good faith of the Government he expended large 
sums in previcing the necessary appliances, roads, &c., for facilitating and 
expediting the extraction and export of chicle in the hope of recouping his 
expenditure b> the time the contract expired (see Annex 14A of United 
- States Case, page 189). l 

During thes six years the Government—and in speaking of the Govern- 
ment I mean tLe Executive, who must be presumed to be acting in accordance 
with law, and whose acts those dealing with the Government are justified in 
treating as ac:s of the Govarnment—recognized and treated the contract 
as a legal contact, as for instance— 

(1) The Government received the five dollars a quintal on all the chicle 
exported and zave receipts therefor, and the $2,000 a year in respect of 
plantings in tke area. 

(2) On 28tk February, 1928, the President wrote to Shufeldt about ceding 

“part of the land which you have contrasted” (see Annex No. 28, United 
States Case). 

(3) On the 2nd May, 1927, the Minister of Agriculture wrote to Shufeldt, 
acknowledging receipt of “a copy of the detailed report of the improvements 
made by you in the zone of Peten, which you are working as grantee in 
accordance wth the respective contract.” This inventory is required by 
section 16 of the contract. 

The Guaterala Government in section 37 of their answer, point out that 
this inventory was overdue and had to be asked for. This may be so, but the 
Guatemala Gcvernment accepted the inventory without protest and took no 
action; and it was certainly not a ground on which the contract was can- 
celled, and wkatever cause of complaint there may have been was waived. 

In view of my finding that the contract was laid before the Legislature and 
approved ty Them, it is not necessary for me to deal with the second point 
raised by the United States Case, viz., that the Guatemala Government 
' having recogr-zed the validity of the contract for six years and received all 
the benefits t which they were entitled under the contract and allowed 
Shufeldt to æ on spending money on the concession, is precluded from 
denying its v-lidity, even if the approval of the Legislature had not been 
given to it. 
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I may however state on this point that h all the cireumstances I have re- 
lated and the whole case submitted to me, I have no doubt that. this con-: 
tention of the United States is sound andir keeping with the principles of 
international law, and I so find. 

I will now pass on to a consideration 21 the decree which ai an end to 
the contract, and the points raised in coare -tion therewith. 

It is not necessary for me to go into wa:tled up to the enactment of the . 
, decree, or the influencing causes. Suffize È to say that as shown in the 
decree itself it was not due to any action cf SLufeldt’s. On 22nd May, 1928, 
the Legislative Assembly of Guatemala eed Decree No. 1544 which is 
as follows: 


The Legislative Assembly of the Republic of Guatemala consider 
that the contract celebrated on the 4th February, 1922, by the Secretary 
of State in charge of the Ministry of -g iculture and Messrs. Francisco 
Majera Andrade and Victor M. Mormazs I by virtue of which these 
latter are given permission for the exrcction of chicle in a zone of the 
public lands situate in the Departmen- of Peten and defined in that 
said contract, is harmful to the raci~nal interests, in violation of 
dispositions and prohibitions definei under the laws of the Republic 
and especially those contained in Arizl-s 653, 1458, 1459 of the Fiscal .. 
Code, and that it is within legislative =ttributions to approve or dis- 
approve contracts of the nature of tast in question; 

-Therefore, be it decreed 

Only Article: The contract ic qaiestion is disapproved. The 
Executive should take such measure: =m emit such dispositions as the 
case demands, to the effect that the sone of public lands be returned to 
the power of the State. 

Passed to the Executive for publi@-icn and compliance. 


This decree was approved of by the Pr2Sc2nt and published in Æl Guate- 
malieco of 7th July, 1928. This brougat the contract summarily to an 
end, thus depriving Shufeldt of all his rign-s-under the contract. 

The grounds on which the decree is ba -= are three: 

(1) Harmful to national interests. 

(2) In violation of dispositions and prozizitions defined under the laws 

of the Republic and especially tacse contained in Articles 653, 
1458, 1459 of the Fiseal Code. 


(8) That it is within legislative attri e: to approve or disapprove of 
such contracts. 


As to (1) and (8), it is perfectly compef®=t-for the Government of Guate- 
mala to enact any decree they like and for anv reasons they see fit, and such 
reasons are no concern of this tribunal. 3ttthis tribunal is only concerned 
where such a decree, passed even on the et of grounds, works injustice to 
an alien subject, in which case the Govern2er t ought to make compensation 
for the injury inflicted and cannot invcks any municipal law to justify 
their refusal to do so. 
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As to (2), tLe provisions of the Fiscal Code referred to relate solely to 
leases of nazional forests and leases of national real property. Article 653 
is found in Tile 6 of the Fiscal Code in the same title and chapter that 
Article 650 ref=rred to before is found, and on a consideration of the two 
articles under ame title and chapter I come to the conclusion that Article 
653 refers to leases by the Jefe Politico and not to contracts celebrated by 
the Executive or the exploitation of national forests as provided by Article 
650. Articles 1458 and 1459 deal with the alienation of national property. 

It is signifieant that the grounds of disapproval are inherent in the 
contract and not due to any breach of the contract. According to the 
Guatemala Government the contract was rull and void ab initio and never 
had any existence, to set up a breach of the contract is to admit a legal 
contract. I wll however consider the points raised. 

The Guaterala Government in section 34 of their case contend that this 
decree establisaes the fact that the contract was null and void ab initio. 
I cannot agree: with this contention, but as I have already found that the 
: contract was a valid contrac; made by the Executive and approved by the 
Legislature, it s not necessary therefore to discuss this point. 

In sections £8 and 39 of their case the Guatemala Government contend 
that the contrect provides for its own automatic cancellation, in the event 
of the minimum quantity of chicle specified not being exported and that 
such minimum was not exported in 1924 and 1925. In section 3 of their 
contentions at the end of their case, they contend that the said agreement 
of the 4th February, 1922, was abrogated, cancelled and avoided under the 
terms thereof, by reason of the grantee’s failing to comply therewith “as 
set out in parazraphs 39 and 40 hereof.” 

There is hovever no provision in the contract for automatic cancellation: 
the contract s.ys “will be cancelled” ana contemplates a declaration of 
cancellation b@ore actual cancellation, as section 19 of the contract says 
that the Government expressly reserves to itself the right of absolute 
dominion and possession of the section or area mentioned, therefore the 
concessionaires cannct “withhold its delivery upon expiration of the con- 
tract or extenson of same, or upon declaration of the cancellation of the 
rights under the contract for the reasons specified.”’ 

If there was a contravention of the agreement as alleged, it is clear from 
the evidence taat the Government took no steps to cancel the contract 
and did not reer the matter to arbitration under the terms of section 17 
of the contrac, anc that the Government continued to recognize the 
validity of the contract and receive the benefits accruing to it thereunder 
up to the time of the passing of the decree, a matter of about three years 
after the alleged breach, thereby in my opinion waiving such breach (if 
any). = 

But was thee a contravention? The chicle business year runs from ' 
about July one year to July the next year, and from Annex 64 of United 
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States Case and the receipts of the Giamemala Government referred to 
therein, which I have inspected, there was less chicle extracted in seasons. 
1928-24, 1925-26, 1926 -27 and 1927-28 thn called for by section 4 of the 
contract, but in the seasons 1922-23 and 1324-25 enough was extracted to 
cover all deficiencies in the other years and leave a balance over and above 
‘the proportionate part for six years of the "5,000 quintales required for the 
whole period (ten years) of the contract. l 

Again, section 3 of the contract provices far the extraction and export of 


-`a minimum of 75,000 quintales of chicle Curng-the ten years of the contract, 


while section 4 gives the quantities to be exported each year, but section 10° 
states that on a failure to comply with sectam 3, not section 4, the contract 
will be cancelled. Section 3 has been more than complied with and section 
4 would seem to be subsidiary and merely directory to section 3. 

In any case the Guatemala Government : ennot set up this alleged breach 
as the cause of the cancellation in face of the provisions of the decree. 

The Guatemala Government also consers that the contract was ‘‘abro- 
gated, cancelled and avoided” by the wing of machettes for bleeding the 
trees instead of a seratcher contrary to sw and fiscal regulations, and 
support this by an affidavit of one Franco .. Perez (Exhibit 14), who states 
that he was:employed at Plancha de Piedr- in 1925, 1926, and that during 

that period chicle was bled in the zone in qa2stion by the use of machettes. 
' The contract makes no provisions for she use of machettes, but provides, 
section 13, that the rosin shall be extractec in “such a manner that it will 
not harm or destroy the life of the trees,” and also that (section 14) “this — 
chicle negotiation is subjected to the supervision of the respective authori- 
ties and to the laws and fiscal bylaws now in force.” If therefore the law 
had been broken in this way the authorities could have proceeded under the 
law; but the Government never. having takı n any steps to put a stop to this 
practice, which they must have known =xisted, either under the law or by’: 
arbitration under the contract, and neve: having declared the contract 
cancelled therefor, and having recognized tLe contract all through, and thus 
making themselves particeps criminis ix. sich breach (if any) of ‘the law, r 
cannot now in my opinion avail themselves 3f this contention. 

I may also point out that the use of the machette is not a ground given 
in the decree for the disapproval of the contract, nor is there any evidence. 
of the trees having been in any way damaged or destroyed by such use. 

Having found that the contract was s viid contract and that there was 
no breach thereof by Shufeldt, the questior arises did Shufeldt acquire any 
rights of property under the contract. A 

There cannot be any doubt that proveny rights are created under and’ 
by virtue of a contract, and the Guacerala Government admit this in 
section 103 of their answer as follows: “Ihe Republic of Guatemala does 
not deny that the grantee or assignee of s le sal and binding contract acquires 
property rights subject to the terms and zor ditions of the contract.” There 
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is therefore no need to discuss this question further. Shufeldt did, in view 
of my findings, possess the rights of property given to him under the contract. _ 

The Guatemala Government however contended (in their reply, sections 
105-107) that notwithstanding that Shufeldt may have acquired rights 
under the con-ract in the first instance, yet by forming the company re- 
quired to be fermed under the contract (section 7), and assigning to such 
company all his rights under the contract, he has divested himself of all his 
rights and vested them in the company Shufeldt & Company, and that 
Shufeldt “has no rights under the contract which he could either enforce 
by action in ccurts of law or by invoking the aid of the United States as an 
American citizen.” 

There was considerable argument on both sides as to whether a partner- 
ship was a juridical entity in Guatemalan law and whether the Shufeldt- 
Berges or the Ehufeldt-Davidson partnership was in existence at the date of 
‘the decree depriving Shufeldt of the concession, but in the view I take it is- 
not necessary for me to consider those questions. The Guatemala Govern- 
ment contend that the Shufeldt-Berges partnership was in existence, and 
the United Stazes that the Shufeldt-Davidson partnership was in existence, 
but it makes no difference which was in existence, or whether any partner- 
ship was in existence, as it is not the rights of the partnership that are in 
question but the personal interest of Shufeldt in the partnership. Had 
Shufeldt not fcrmed a partnership, the terms of the contract to that effect 
would not have been carried out, but this could not affect the present 
question; the Guatemala Government did not take any action in the matter, 
the contract was being carried out, no injury was done to the Guatemala 
Government, and if the reason for the provision as to the formation of a 
company in the contract was what is suggested in section 105 of the Guate- 
. mala Government’s Reply, viz., to prevent the possibility of the grantee’s 
` rights under the said contract falling into the “hands of an alien with the 
subsequent risk of international claim such as the one that has actually 
arisen in this present case,” then the Guatemala Government was trying 
to do what it could not do in the eyes of international law. International 
law will not be bound by municipal law or by anything but natural justice, 
and will look behind the legal person to the real interests involved. 

The Guatemala Government, by way of showing that Clodoveo Berges 
had an interes. in the partnership, states in sections 26 and ‘27 of their 
reply that Frarcisco Najera assigned to Berges for the sum of $10,000 his 
right to receive under the contract $150 per quintal for chicle exported and 
that there was cue to Berges $59, 756.99 on this account, and that this more 
than covered tae $25,000 capital to be brought into the partnership by 
Berges. This essignment is given as Exhibit 31 of the Guatemala Govern- 
ment’s Reply, end it is dated the 12th October, 1923. On that same day 
however and in the presence of the same parties, Berges assigned to Shufeldt 
the same rights assigned to him by Najera for the sum of $10,000. See 
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Annex No. 50 page 358 of the United Sta-es Dase, and I have seen a certified 
copy of such assignment of the 12th Octok=r, 1923, furnished me by the 
United States Consul at my request. 

I am perfectly satisfied that Berges hac no pecuniary interest in the 
partnership either before or after his death nor had Davidson at the date ., 
of the decree, and that all the rights cenf@red under the contract to the 
concessionaires were vested in Shufeldt end he was the only sufferer by the 
decree terminating the concession and n effect confiscating all his rights 
and interests therein. l 

Any other view with regard to this qurstion of partnership would be 
contrary to the provisions of the prot=cof of arbitration, which submits’ 
this question: ‘Has P. W. Shufeldt th right to claim pecuniary indemni- 
fication . . . ?” What does the worc “ight” in. this question mean? . 
It can only mean an equitable right of whith international law takes cog- 
nizance. It cannot mean legal right 2nforceable only in keeping with. 
Guatemalan law, for if that was so this @semever would have been referred 
, to an international tribunal which does aot administer municipal law. 
“ Tf this point raised by the Guatemala orernment was sound why should 
they have consented to arbritration? ‘Ther referred to arbitration not the 
rights of Shufeldt & Co. but those of Shrfeldt and this notwithstanding 
the provision in the contract requiring -he 7ormation of a partnership, put , 
therein for the purpose of preventing suc aa arbitration. No international 
tribunals will allow municipal legal ficcions of this sort to prevent them 
doing strict justice. 

The Guatemala Government contend fur her that the decree of the 22nd 
May, 1928, was the constitutional act o a ‘overeign State exercised by the 
National Assembly in due form according to she constitution of the Republie, 
and that such decree has the form and poer of law and is not subject to 
review by any judicial authority. . This mey be quite true from a national 
point of view, but not from an internaticnal point of view, for “‘it is a settled ~ 
principle of international law that a soverign cannot be permitted to set 
up one of his own municipal laws as a bar DO a claim by a foreign voren 
for a wrong done to the latter’s subject.’ 

Having dealt with all the points of acy importance urged for and against 
the right of Shufeldt to claim pecuniary -ndemnification, I come to the 
conclusion and find that he has such a sighs. 

I will now consider the question of damages and will, to begin with, quote 
the words of the arbitrator in the clain of R. H. May against Guatemala 
and Guatemala against May, reported in Foreign Relations of United States 
1900, page 673; 


I can not pretend to lay down the law concerning damages in clearer 
words than those of the advocate ol the Guatemalan Government, 
who uses the following language in the counterclaim: 

“The law of Guatemala, says Dor Jo: ge Munoz (to which the claimant 
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` is subject in this case), establishes, like those of all civilized nations of 
‘the earth, that contracts produce reciprocal rights and obligations 
between the contracting parties... ; that whoever concludes a 
contract is bound not only to fulfil it, but also to recoup or compensate 
(the other party) for damages and prejudice which result directly or 
indirectly. from the nonfulfilment or infringement by default or fraud 
` of the party concerned, and that such compensation includes both 
damage suffered and profits lost, Damnum emergens et lucrum cessans.” 

The damnum emergens is always recoverable, but the lucrum cessans must 
be the direct fruit of the contract and not too remote or speculative. 

I will deal with the profits lost first and it seems to me that this is essen- 
tially a case where such profits are the direct fruit of the contract and may 
reasonably. be supposed to have been in the contemplation of both parties as 
- the probable result of a breach of it. 

The contract at the date of its cancellation or abrogation had been in exist- 
ence for six years, and the extraction and exportation of chicle was carried on 
as a going business which was producing substantial profits, and ‘there is 
nothing to show that these profits would not have continued to the expira- 
tion of the. contract. The amount of profits earned during’ this period is 
shown by the extract from Shufeldt’s books, duly certified: by his book- 
keeper, Mr. Julio Urquiola, to be one hundred and fifty six thousand four 
hundred and eighty seven dollars and forty seven cents ($156,487.47), but 
deducting $4,000 interest on mortgage on Ixlu, Mr. Shufeldt’s own property, 
which I cannot hold as properly included, the sum becomes $152,487.47, 
which gives a yearly profit of $25,415 for the six years, and this multiplied by 
four gives the profits at say $101,660 which Shufeldt would be entitled to for 
the four remaining years of the contract. The United States Government 
in their case claimed $400,000 as prospective profits, and it was urged by the 
United States Government that the improved means of transportation car- 
ried out by Shufeldt and the fact that he was free from his contract with 
Wrigley & Co. and could get a better price for his chicle, should be consid- 
ered in fixing the amount of profit; but taking into consideration Mr. 
Shufeldt’s memorial to the President of the Republic, dated the 30th May, 
1928, Annex 39 to United States Case, in which he gives details of cost of a 
quintal of chicle and price obtained showing an “apparent” (?) profit of 
$5.00, from which must be paid bagging, freight from Plancha de Piedra to ° 
Belize, overhead, interest on money and losses inherent to all business, and 
states that the profit is very questionable; and also that the largest profits - 
made during the six years were made in the season 1924-25 before the effects 
of improved transportation had been experienced, I cannot see my way to 
extend the amount of the profits beyond those based on the profits actually 
obtained during the period of six years. 

. Dealing with the damnum emergens the Guatemala Government make 
certain claims, twenty-one in number, which I will consider in the order in 
which they are given in the United States Case: 


> 2 < ` 
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‘1. Deposit in the Guiana National Treasury, ander section 9 (a) of 
the contract, which was in accordance with section 18 of the contract to “be 
repaid by export duties which correspond to the last lots upon which duties ` 
should be paid to the customs.” The abrogation of the contract prevented . 
Mr. Shufeldt from exporting these last lots of chicle, therefore Mr. Shufeldt 
who acquired all the concessionaire rights under the contract is entitled to . 
the refund of this amount—$5,000.09. 

2. Laborers’ accounts due on account of advances, $612.92. Most of 
these are old accounts the non-payment of which cannot be ascribed to the 
cancellation of the contract. I allow one hundred and thirty seven dollars ` 
and fifty cents ($137.50). : 

"8. Chicleros’ accounts due on account of advances, $7,600.91. These are 

* also old accounts.the non-payment of which cannot be put down to the can- 

V“ céllation of the contract. I allow one thousand three hundred and nine 
dollars and ninety six cents ($1,309.96). 

4, Contractors’ accounts due on account of advances, $5, 391.59. an 
amount I allow. 

5. Current accounts due, $5,539. 89 less $3,747.66 paid, leaving $1, 792. 23. 
which I allow. 

Š 6. Employees’ accounts due on seoount of advances, $584.59. I allow R” 
- this.amount. i 

. The amounts set out in abes 2,3,4, 5 and 6 could reasonably have been — 
expected to have been repaid, had the contract continued in existence to the 
_ end of its period; the cancelling of the contract renders it impossible that 
they or any portion of them will now be paid. I think these items ought ae 
‘be allowed. oo 

7. Cost of Finca Ixlu and improvements $28,790.37. The property was 
bought by Shufeldt as his own private property and still is his own private 
property. He states however that it was bought purely for the purposes of 
his concession andi is now no use to him. I cannot see my way to allowing - : 
_ this item. ag 

8. Cost of noe and horses on hand, $9,976.50. ' 

ı 9. Cost of work cattle (oxen) $619.10. 

10. Cost of tools and equipment, $7,978.70. 

11. Cost of boats and equipment, $4,742.90. 

12. Cost of office furniture, equipment, &c., $3,009.10. 

13. Cost of general merchandise, $8,593.24. 

All these items, 8, 9, 10, 11, 12 and 13, of expenditure were incurred on the 
strength of the contract lasting ten years at least, and now they are useless; it 
must be remembered that the concession covered a very wide area and many: 
offices and large number of employees. There was recovered a sum’ of 
$4,430.00 on sale of equipment making the total amount of Hens 8, 9, 10, 11, 
12 and. 13, $30,489.54, which I allow. 

14. Cost of insurance premium ‘paid, $13, 510.00, less surrender value: 


y 


I 
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$6,700.00, equalling $6,810.00. , This was an insurance on Shufeldt’s own 
life for the purpose of liquidating, in the case of his death, any licbilities’ 
‘arising from his business, which were not covered by. other assets. _ This. 
item I cannot allow. 

15. Care of live stock, July 4th, 1928, to-8lst March, 1929, $2,013.24. 

16. General expenses 4th July to March 31, 1929, $17,058.28. 

17. Cash expenditures Belize, March 31, 1929 to 31st December, 1929, . 
$4,512.81. i 
l 18. Cash expenditures Belize, March 31, 1929, to November 6, 1929, 

$1,377.02. 

These are all expenses incurred in consequence of the cancellation of the 
contract, in closing down the business. They are not impugned in them- 
selves by the Guatemala Government but are stated to be included in dam- 
ages given in the case of Shufeldt versus Wrigley decided in March, ‘1928. 
There is however no sufficient evidence to satisfy me on that point and T 
therefore allow them—$24,961.35. 

19. Loss of salary and living expenses March 31, 1929 to date of award, r 
:$8,261.20. 

This Mr. Shufeldt i is certainly entitled to as part of his damages, for the 
prospective profits allowed are calculated on a net basis and do not include 
his salary or living expenses. 

20. Additional commitments, March 31, 1929 to dats of award— 
$25,968.42. 

This item is objected to by the Guatemala Government to the extent of 
$20,000.00, which is included to satisfy any judgment that Najera and 
Morales may recover against Shufeldt in respect of the annual sum agreed to 
be paid by Shufeldt to them for the purchase of the concession, on the ground 
of its remoteness. This objection I uphold and allow only $5;968.42. 

21. Rental of pitpan wharf in Belize, $660.00, less rental received for boats 
$323.00, leaving $337.00. This wharf was necessary in connection with the 
business and the rent due after the cancellation of the contract forms a proper 
claim. I allow $337.00. 

The United States Government also claim the sum of $50,000.00 in respect. 
of loss of time, injury to credit and grave anxiety of mind on account of the 
cancellation of the contract. Taking all the circumstances into considera- 
tion, that Shufeldt was suddenly thrown out of business and the time and 
expense incurred in endeavoring to come to a settlement with the Govern- 
ment of Guatemala and then in trying to get the United States Government 
to espouse his cause, I think it aust and not excessive to allow $35,000.00 on 
this head. 

Interest is also claimed by the United States Government. Shufeldt has 
been deprived of the use of his property, the income of his investment, for 
two years. -This income or property I have assessed at $25,415.00 per an- 
num, and I think he is entitled in Justice to compensation for the loss of such 
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use. I therefore award an amount equal to six per cent on such income for 
two years, that is $4,575.00. 

The United States Government also claims an award in respect of legal 
services obtained by Shufeldt in Guatemala and Washington, first in his en- 
deavors to prevent the cancellation of zhe contract, second, in his efforts to. 
come to a settlement with Guatemala, and third, in preparation of this case: 
for presentation before the Arbitrator. 

I cannot allow legal expenses on the irst ground, being expenses incurred: 
before the cancellation of the contract, aor can J allow them on the third, as. 
the protocol of arbitration provides in Article 12 that each Government shall 
pay its own expenses and half the common expenses of the arbitration. 

As to the second ground, the expenses in this connection are included in the 
$35,000.00 awarded as general damage:. 

In answer therefore to the two questions submitted by the protocol of 
arbitration, I find— 

1. That P. W. Shufeldt has the righs to claim perunat indemnification. 
from the Government of Guatemala, aad 

2. That the Government of Guatemala should in- justice pay to the Gov- 
ernment of the United States $225,468.38 for the account of P. W. Shufeldt. 

In conclusion I desire to express my appreciation of the very full and able 
manner in which the representatives of both Governments placed their cases. 
before me, and for their courtesy and consideration on all occasions that 
they appeared before me. 
Sir HERBERT Sisnert, KT., 

[SEAL] Chief Justice of British Honduras, 

; Arbitrator 
CHIEF JUSTICE’S CHAMBERS, 
Belize, British Honduras. 
24th July, 1980. 
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. Le Contrôle Financier du. Gouvernment des Etats-Unis d’ Amérique sur la Ré 


publique d'Haiti. By Vilfort Beauvoir. Paris: Librairie du Recueil Sirey, 
1930. pp. xi, 268. Fr. 30. i 


Itis particularly timely in view of recent events in the relations between 
the United States and Haiti that a native of Haiti and a former head of the 
diplomatic service of the Department of Foreign Affairs should give us a care- 
ful study of the control exercised by the United States over the finances of 
the Republic. While written as it were under the shadow of political con- 
troversy, M. Beauvoir’s monograph is that of an economic realist who is 


_ ready to concede the need of American supervision and the benefits that have 


attended it without weakening in his desire to maintain the ultimate in- 
dependence and sovereignty of the Republic. j 

The assumption with which he opens his study raises some doubts. He 
accepts it as a principle of international law that the present economic and 
financial solidarity of the nations is such as to give to the international com- 
munity an interest in the improvement of the finances of a bankrupt state, 
and further that the great Powers in both hemispheres have in consequence 
a right of intervention in the financial affairs of a State under such circum- 
stances. “Positive international law, therefore,” he says, “at the present 
time authorizes what may be called ‘the international reorganization of 
states in bankruptcy.” When the debtor nation is itself a great Power it 
treats with its creditors upon a plane of equality, as in the case of Germany 
under the Dawes and the Young Plans. Otherwise the action taken is an 
admixture of law and force. In the Western Hemisphere the United States 
has undertaken to play the part of sole great Power and to intervene in the 
‘financial affairs of some American nations. Since the Monroe Doctrine is 
opposed to the intervention of European Powers, the United States must, 
“in order that justice may be satisfied,” itself intervene to put order into the 
finances of a small State which cannot meet its contractual obligations to- 
wards foreign States. 

The greater part of the study is taken up with a detailed examination of - 
the organization of the financial control of the United States over Haiti, in- 
cluding the personnel of the office and the methods pursued in the adminis- 
tration of Haitian finances. The study of the control over the budget is 
particularly careful, and examines the preparation of the budget, the collec- 


‘tion of the revenues both from customs duties and from other sources, and 


the supervision by the financial adviser of the appropriations. In the con- 
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troversy as to the meaning of the worcs to “collect, receive and apply” the ~ 


customs dities, under Article 2 of the Convention of 1915, the author sup- 
ports the contention of Haiti that the actual receipt, verification and taxation 
of goods should be done by Haitian offizials, leaving to the United States the 
establishment of `a separate bureau of control. 

Further chapters deal with Americar control over Haitian loans and over 
the Haitian public.debt, with the restrictions upon the legislative power of 
the Republic in respect to tariffs, and -vith the guarantees and sanctions of 
the Convention of 1915. In conclusioa, the author reaffirms the necessity 
of American intervention, emphasizes t1e benefits it has produced, but takes 
exception with those who are ready to contemplate the continuance of 
American supervision beyond the date cf the expiration of the treaty in 1936. 
If Haitian independence is to be main-ained, American control must relax 


‘with the improvement of Haitian finarces. For there are indications, the ` 


author suggests, that the policy of the American Government may be such 
as to prevent the political and'social development of Haiti in order to keep 
alive the necessity of control over its finances. 

C. G. Fenwick 


Intervention in Latin America. (Hand 3ook Series—Series II, Vol. 5.) By 
Lamar T. Beman. New York: H. W. Wilson Co., 1928. pp. lii, 295. 
$2.40. 


This volume is prefaced with an explznatory note by the author pointing 
out that few public questions in the Unised States have received more atten- 
tion in recent years than the policy o` intervening by the United States 
Government in Latin American affairs, ¿nd that “no governmental policy in 
the past decade or two has been more zenerally or more bitterly attacked, 
and none has been more consistently or more persistently followed by both 
political parties.” Moreover, he consicers that “there is scarcely another 
great public question on which the people of this country have formed their 
opinions and reached their conclusions >n the basis of so little definite in- 
formation, on which so large a part of cur own people are so ill-informed.” 
Accordingly, with the view of aiding imy-artially in informing and enlighten- 
ing public opinion as to the merits of Doth sides of the controversy, this 
volume has been prepared. : 

The method of presentation is unusua but admirably adapted to the pur- 


ge 


pose in view. The volume begins with a section headed “Briefs,” which is - 


‘made up of a series of brief propositiors arranged in logical sequence and 
grouped for and against the basic resolution “that the United States should 
continue its present policy of intervening when necessary in the Latin Ameri- 


can republics.” A comprehensive ‘“Bitliography” follows these “Briefs,” 


and then comes a voluminous and well shosen collection of articles and ex- 
tracts from articles in contemporary mzgazines and other publications by 


ï 
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authors entitled to speak with some , authority on the subject, together with 
extracts from public documents and state papers presenting facts and argu- 
ments for and against the main theme. This material is. appropriately 
classified as “General,” “Affirmative” and “Negative” discussion. The 
debate on this subject will doubtless be continued as occasion arises, from 
time to time, at round table conferences and by publicists,.and in Cangress, 
and the material presented in this volume will serve the double purpose of 
furnishing a sound basis for these future discussions, and also assist in de- 
. veloping a settled policy conforming to the seopeniaee principles underlying 
the precedents already established. 


CHANDLER es ANDERSON 


The Pacific Area: An International Survey. By ans H. Blakeslee.” 
Boston: World Peace Foundation, 1929. pp. xvi, 224. ‘Index and 
appendix. $2.00. 


The Professor of History and International Relations at Clark University . 
has written the best general and introductory account of the principles and 
problems of the Pacifie area. As Carnegie Visiting Professor accredited to 
the educational institutions of this area, and as a member of several of the 
_ conferences of the Institute of Pacific Relations, Dr. Blakeslee has a 
- background of experience in and contact with Pacific problems which 
admirably equips him for this important study. The fruit of his experience 

and understanding, in the form of this study, is abundant proof of the 
` author’s wise and frugal use of his time while travelling around the Pacific 
area. 
; Dr. Blakeslee, in six well-arranged chapters, surveys the contemporary 
major problems of the Pacific. They include China’s multilateral negotia- 
tions with the Powers, her bilateral relations, the Manchurian tangle, 
Japan’s foreign relations, the British dominions, and peace agreements in 
the Pacific. In eight sections, he reproduces the main documents on which 
the foregoing discussion is based. It is quite the best combination of 
survey discussion and essential source material the reviewer has ever. 
examined. All the essential points are included; all unnecessary detail is 
omitted. 

The author has didvopared the Pacific area for many people, and has re- 
discovered it for many others. This handy little volume has proved to be 
very popular and useful at international institutes, and many have turned 
to it with enthusiasm after trying to digest a hopeless mass of data papers 
furnished by the institute management. . Several things account for its 
` outstanding merit. For one thing, Dr. Blakeslee has been over the ground 
thoroughly. He does not write of, say imperialism, as if only from.the 
document room of a university library. International relations, to Dr. 
` Blakeslee, relate to the present and the future. He wastes no time dealing 
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TN 


with issues which are dead and whioh. have been definitely settled. This is ` 


the common mistake of the historian Finally, the author knows and ; 


understands his audience, and has written for it. No one can read this book 


` without gaining a convincing opreson of the present and future signifi- 


cance of the Pacific area. 
Gaisias E. MARTIN 
~Y 


F} 


The Civil Code of the Republic: of China. Book I—General Principles. 


Translated into English by Ching-Lia Hsia and J: ames L. E. Chow. 1929. 

pp. iv, 57. 

‘On May 23, 1929, the Judicial Yuan (Board) of the Nationalist Govern- 
ment of China at Nanking promulgated Book I of a new Civil Code. The 
announcement was made that this part vould come into force on October 10, 


1929; but the Minister of Foreign Affairs had previously declared “that on ‘ 


or before January Ist, 1930, the Civil Code and the Commercial: Code in 
addition to other codes and laws now in force will be duly promulgated.” ` 
So far as this reviewer has’ been able tc. lenri; the latter undertaking has 
not yet been accomplished. 

The book thus promulgated is avowedly restricted to General Principles 
and consists of seven chapters, viz., I, Application and Interpretation of 


' Laws; II, Persons (Natural and Juristic); HI, Things (Property); Iv, 


Juristic Acts; V, Dates and Periods; VI, Extinctive Prescription; VII, Exer- 


cise of Rights. A comparison of these titles with those of Book I of the ` 
German and Japanese Civil Codes diselcses that all are substantially identi- ' 
cal, except that Chapter I of the Chiness instrument (evidently taken from’ - 


Chapter I, Part I, of the Chinese Supreme Court Decisions) is not found in 
either of the others, and that the Germam section VII on “Giving Security,” 
is omitted. It appears also that this conformity to the German model will . 
continue; for it is stated in the separate announcement of the “Legislative 
Yuan” that “Book II, dealing with obligations is nearing completion”; 

that “things will be the subject of-Book ITI,” and that “Books IV and 
V” are “to be devoted respectively to Family Law and to Inheritance.” 


` This is precisely the German (discarding the French and Gaiian) arrange-, ` 
ment and order. A further comparison shows that these are not the only. 


common features; for in this first book, xt least, a large amount of material 
has been utilized from Das Gesetzbuch, theugh sometimes in a different order. 
Again, to their second and fourth chapters, the Chinese codifiers have pre- 
fixed a section on ‘“‘General Provisions” not found, as such, in the German 


prototype. But the tendency to follow the latter is easily understood when 
we note in the translators’ preface that the Drafting Committee of the new © 


code was “fortunate to have among i-s advisers Dr. Wang Chung-hui, 


president of the Judicial Yuan.” For Dı. Wang is not only an international | 


jurist, having served as one of the first deputy judges of the Permanent 


t 
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Court of Inteznational Justice and having just been elected a full judge 
thereof, but he is also the author of the acknowledged best English trans- 
lation of Das Cesetzbuch. Knowing its merits as few do, it is but natural 
that he should seek to render them available to his countrymen. Moreover, 
since it is generally recognized that this new code is destined eventually to 
regulate the rights of aliens, as well as natives, in China, it can scarcely be 
other than reessuring to the former that the model here followed is one 
which many ccmpetent critics in various parts of the world eonader the. last 
word in codification. 
The Yuan’s announcement further states: 


For the sake of simplicity, and following such precedents as those of 
the Swiss (Code on Obligations and of the Siamese Civil and Commercial 
Code, it was decided to have only one civil code in which would be em- 
bodied all-the general principles or general provisions of law which are 

- applicable-to both civil and commercial cases and which would deal also 
with most of the civil or commercial contracts. 


Had this plen been carried out completely, it would have marked a real 
improvement cver both German and Japanese instruments; and, in addition 
to the Swiss and Siamese precedents, there is a Brazilian one, for Bevilaqua, 
the codifier of that country’s laws, approved it in principle’ The present 
writer likewise had occasion to recommend it in his report as a member of the 
preliminary Cede Commission in the Philippines. The truth is that the 

‘French plan oi differentiating the law applicable to merchants from other 

branches of private substantive law is no longer tenable—if it ever was. 
The English “Law Merchant” e.g. was long since merged with the Common 
Law, and the attempt to preserve a distinction which corresponds to no 
actual conditicns, merely causes confusion and, too often, miscarriages of 
justice. 

But the Yvan further announces: “It is deemed preferable to have 
separate laws of which drafts are said to have been ‘already compiled and 
are now under revision’) enacted for Negotiable Instruments, Commercial 
Companies, Insurance, and Maritime Laws.” These, however, constitute . 
the main featcres of a code of commerce, and their relegation to separate 
Jaws would seem to be even less satisfactory than their combination into 
one separate instrument. Besides both the Swiss and Siamese Codes of 
Obligations, wisich the Chinese codifiers assume to follow, include negotiable 
instruments ard companies. _ 

In addition tne German Civil Code, the Yuan announces that it “has used 
. . . as elemerts of comparison” the following: “the German Commercial 
Code of 1897; the Swiss Code of Obligations of 1881 (revised in 1911); the 
Japanese Civil Code of 1898 and Commercial Code of 1899 (revised in 1911); 
the Soviet Civ 1 Code of 1922; the Siamese Commercial and Civil Code of 
1923-5; the Terkish Code of Obligations—and Commercial Code of 1926; 
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the draft revised Italian Code of 1925; the draft of the uniform Franco- 
Italian Code of Obligations of 1927.” With such an array of additional 
models and with so much material already drawn from one of them, the in- 
quiry naturally arises, Is this to be a code of indigenous Chinese law or of 
imported European law? for the Asiatic codes in the foregoing list are all of 
European inspiration. “It is unlikely that this question can be fully answered 
until the remaining four books are available. Meanwhile it is hardly fair to 
judge the character of the entire work by this first book, so largely consisting 
of doctrines and principles common to various legal systems. However, the 
announcement contains the following passage: 


The Legislative Yuan, in the preparation of the Code, has made use of 
a mass of documents and data on local customs and Chinese jurispru- 
dence, collected by the successive organs which have been in charge of 
the codification work since the end of the Tsing Dynasty. 


This is decidedly encouraging to those friends of China who hope, as a re- 
sult of this undertaking, for a codification of genuine Chinese law. For the 
jurists from Savigny down have pointed out the folly of imposing bodily 
upon any nation the laws of another; and that folly becomes greatly ag- 
gravated when each represents a totally different type of civilization. 


' C. SUMNER LOBINGIER ` 


The League. Council in Action. By T. P. Conwell-Evans. London: Oxford 
University Press, 1929. pp. xi, 291. Index and appendices. 


This neat lypublished book is the second notable volume! published in 
1929 dealing with the services of the Council of the League of Nations, par- 
ticularly in the settlement of international controversies. The volume com- 
prises three parts and three appendices. 

. In Part I the author reviews the articles of the Covenant conferring juris- 
diction upon the Council, and the legal basis of its powers to settle or attempt 
to settle disputes. Much attention is devoted to the precise methods by 
which disputes have in practice reached the Council. In Part IT considera- 
tion is given to situations where there is present either an actual state of war 
or a threat. of war; this discussion involves principally Article XI of the 
Covenant. The power of the president of the Council to take action is ex- 
plained and illustrated by the citation of precedents, but the author points 
out that the man who occupies this position holds office a short time, and 
this fact makes it very necessary that the technique and the pathway of 
procedure be clearly marked out. Part III deals with disputes likely to lead 
_ to a rupture, and under this heading Article XV is given special attention. 
League Commissions of Inquiry, the binding force of advisory opinions of 
the Permanent Court of International Justice, the force of the Council’s 


1 See review of Le Rôle du Conseil de la Société des Nations dans le Règlement Pacifique des 
Différends Internationauz, by A. H. Philipse, this Jourwat, Vol. 23 (1929), p. 901. 
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final recommeadations, and the restrictions upon its competence (such as in 
matters where domestic jurisdiction or minority problems are involved), are 
among the poñts carefully dealt with. 

Appendices nelude the text of the Covenant, the text of a report on Arti- 
cle XI as approved by the Council and the Eighth Assembly, and a most 
useful “List of Disputes Submitted to the Council in Pursuance of the Terms 
of the Covensnt.” The 24 disputes listed are arranged in four parallel 
columns showing the subject of the dispute, the disputants, the articles of the 
Covenant utilzed and States effecting submission, and the means or at- 
tempted means of settlement. 

Mr. Conwel-Evans’ study is scholarly and reliable; it provides in the Eng- 
lish language a notable contribution to the best literature on the League. 
It is significans that the Council is so entrenched in international life that a 
separate volume may now be written about its work in the settlement of in- 
ternational disoutes, not to speak of its other functions. 


J.. EUGENE HARLEY 


The Dominions and Diplomacy: The Canadian Contribution. By A. Gordon 
Dewey. Nəw York: Longmans, Green and Co., 1929. 2 vols. Vol. 1, 
pp. xv, 375; Vol. 2, pp. vi, 397. Index. $15.00. 


These volumes, adequately indexed and with a brief bibliographical note, 
are the work əf a Canadian scholar, trained in McGill and Columbia Uni- 
versities, who >ffers the most detailed study to date of the currents of opinion 
in Great Britain and the Dominions about the course of the Britannic Ques- 
tion during tke past forty years. Mr. Dewey does not, as his publishers 
claim for hin, write “from the view-point of a Canadian Nationalist.” 
Judged by his >wn standards, he is a Coéperationist who, like General Smuts, 
views with concern the. persistent stress of the Nationalist. upon ‘old un- 
happy far-off things and battles long ago” and who pleads for a careful 
examination œ the present inadequate machinery for coöperation in foreign 
. policy and between Imperial Conferences. The title of his book is also some- 
what misleading. Dominion diplomacy scarcely appears upon the scene 
until the secord volume, and the author’s real aim, as described in his intro- 
duction, is to devote “adequate consideration . . . to the nature of the 
Britannic Question and the Imperialist movement which precipitated it, to 
the antithetic:] viewpoints and aims of the participants in the controversy, 
and to the course of the paramount issues of Britannic organisation, the con- 
duct of foreigm affairs and defence.” 
Mr. Dewey approaches his subject as a political scientist who regards 

international -aw “as but the hand-maid of-world polities,” and does not 
hesitate to take issue on occasion with the aridly legalistic views of Dr. 
Keith. He is most illuminating in his analysis of pre-war opinion in the 
Empire as being Colonialist, Imperialist and Nationalist, and in his discus- 


i 
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sion of post-war Autonomist, Codperationist’ and Continentalist tendencies. : 
At times he overworks his ‘categories.. It is rather confusing to find the 


‘views of Sir Robert Borden being represented at various times as Colonialist, 


Imperialist, Autonomist and Coéperationist. - Sir Robert shifted his front. 
rather than his ground, and it is rather unfair to make his course of action. 
appear so ‘‘wabbly.” Such a thorough discussion of the Canadian contribu- 
tion might well have included a reference to the influence of Mr. J. W. Dafoe 
of the Manitoba Free Press, and might have commented upon the signifi- 
cance of the Native Son of Canada movement with its conscious attempt to” 
link up'with French-Canadian nationali-m. The reviewer regrets that Mr. 
Dewey felt compelled to end his survey ət 1926. A discussion of the eleva- 
tion of Canada to the League of Nations Council, the abortive Anglo-French 


` naval conversations, and the rôle of the Dominions in the negotiations prior 


to the Peace Pact: of Paris, would have keightened the value of a shoneaeut 


‘and shouentnroyeling survey. 


omo H. Sowarp 


The Open Door and the Mandates System: A Study of Economic Equality Be- 
fore and Since the Establishment of th: Mandates System. By Benjamin 

: Gerig. London: George Allen and Unwin, Ltd., 1930. pp. 236. Bib- 
liography, Appendices, Index. 10s. 


A new body of “international mandetory law” is being created by the 
precedents established in administratim of backward territories and in\ 
supervision by the Permanent Mandate:. Commission of the League of Na- 
tions. Prefacing his book with this assertion, Dr. Gerig, who as a member . 
of the Secretariat of the League, and the-etofore a student at the University 
of Geneva under Dr. William E. Rappard, formerly Director of the Mandates ' 


\ 


Section of the Secretariat and later a member of the Commission, has en- 


joyed unusual advantages for forming ar accurate estimate of the Mandates ` 
System, examines it from the point of view of “the principle of economic 
equality” for all countries, not excepting the mandatory. 

~ After outlining, as a basis of compariscn, pertinent colonial practices prior 
to the World War and handling withonrt gloves the Peace Conference of 
Paris, Dr. Gerig devotes the second half øf his book to the Mandates System 
in operation. ,He emphasizes the expert and non-national character of the 
Mandates Commission and, on the whole, finds its accomplishments to have l 
been substantial and its “supervisory power almost dangerously effective as 
a weapon against negligence, abuse, ard maladministration.”” This ma- 
chinery is the most potent “yet devised for assuring Open Door conditions.” 
Yet there have been many deviations, ard the commission has been obliged 


' to consider and rule upon difficult cases The chapters describing the his- 


tory of Mosul oil and the action of the commission relating to customs tariffs, 
postal rates, loans, investments and coacessions, form the most valuable 


sy 


y 
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portions of thé book. The commission has, of course, no sanction, except 

that of public opinion, for giving effect to its findings. Dr. Gerig has made 

a useful contribution toward an informed world attitude. 
Warrace McOLURE 


Tsingtau under Three Flags. By Wilson Leon Godshall. Shanghai: Com- 
mercial Press, 1929. pp. xiv, 580. 4 maps and 9 illustrations. Index. 
$5.50. 


Tsingtau, on the bay of Kiaochow, is the principal seaport of the Province 
of Shantung, China. A lease of the place, together with considerable terri- 
tory surrounding the bay, was extorted from China by Germany on March 
6, 1898. At the beginning of the World War it was seized by Japan with the 
aid of British troops, notwithstanding that prior to this act Great Britain 
was endeavoring to prevent the spread of the war to the Far East and Ger- 
many was negotiating with China for a restoration of the territory to its | 
rightful owner. It was held by Japanese forces during the period of the war. 
Although China had joined the Allied and Associated Powers in the war upon 
Germany, and was justly entitled to receive what was her own, the Peace 
Conference delivered the place to Japan over the protest of China. This 
act, perhaps without precedent in the history of diplomacy, aroused a storm 
of indignation in the United States and was one of the reasons for the refusal 
of the American Senate to ratify the Treaty of Versailles. The work under 
review gives a very satisfactory account of the circumstances leading to the 
German lease, justly praises the development of the port under German ad- 
ministration, discusses the results of Japanese occupation, including the 
Twenty-one Demands, and the negotiations at Paris and Washington, and 
describes the difficulties attending the restoration of the place to China in 
‘December, 1922, and the conditions prevailing there since that time. 

The book, however, contains a great deal more than this. Its title seems 
scarcely appropriate, since it gives an excellent survey of the relations be- 
tween China and the three Powers, Russia, Germany and Japan, over a long 
period. Tsingtau is the nucleus around which this information is assembled, 
but much of it has no bearing upon the story of the Shantung port. The 
chapter upon Russia in Eastern Asia is pleasant reading, but Russia’s connec- 
tion with the German lease was of such slight importance as scarcely to justify 
the extended account of Russian activities in Siberia and China from A.D. 
1223 to 1924. The genuineness of the Gassini Convention has never been 
acknowledged, but even were its genuineness established, it still remains true 
that Russia never took formal possession of Tsingtau. 

The chapter on Germany’s Colonial Expansion is also full of valuable in- 
formation, yet much of it relating to German colonization in Africa and the 
islands of the Pacific could well be omitted without effect upon the history of 
Tsingtau. Here, however, there is more excuse for discursiveness than in 
the account of Russian relations, since Germany’s seizure of Tsingtau was a` 


te 
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direct result of her colonial policy. Moreover the islands in the Pacific, 


formerly belonging to Germany, were associated with Tsingtau by Japan in 


the secret notes exchanged with Great Britain on February 16, 1917. In- 


this exchange the British Government agreed’ to support Japan’s claims to 


Tsingtau and to the German islands north of the equator in return for, 
Japan’s support of British claims to the serman islands south of the equator. , 
_ The author fails to note, however, that real guid pro quo for British support 


of Japanese claims was Japanese assistaace in the' Mediterranean against the 


menace of German submarines. This was Lloyd George’s statement as ` 


recorded in the Minutes-of the Council of Four. “Japanese help was 
urgently required, and Japan had asked for this arrangement to be made. 
We had been hard pressed and had agæed,” he said. But Japan probably 
did not like to have the facts appear ir the notes, hence the camouflage. | 
The chapter on Japan’s Awakening and Expansion covers in a concise 


way the remarkable development of Japan in three quarters of a century > 


from weakness and obscurity to the renk of a great military world Power. 
The war with China, 1894-1895, and tkat with Russia, 1904-1905, are dealt 
with as showing the ambitious character of Japan’s aims and the resulting 
destruction of Korea’s independence and the encroachments upon China’ s 


= rights in Manchuria. This review of Japan’s aggressive policy would. be 


made even more interesting and effective by noting that it was outlined by. 


Japanese statesmen as long ago as 1854, as set forth by Tokutomi in his life | 
_ of Yoshida Shoin, an English translation of which was published in 1917. 


The volume is a worth-while contrikution to the literature of the subject 
and shows extensive research and caretul execution, It is supplied with an 
excellent index and bibliographical lisz. In addition, each chapter is fur- 


- nished with a list of supplementary references. 


E. T. WILLIAMS 


Le Droit du Danube I nternational. W th a preface by Charles de Visscher. 
‘By Henri Hajnal. La Haye: Mactinus Nijhoff, 1929. pp. xii, 324. 
9 Gid. 


This book is probably a definitive study of the evolution of the creation of 
an international régime for the navigation of the Danube. It is obviously 
the most important work on the subject which has yet made its appearance. 
The author has ransacked the archive: and has turned up much new mate- 


rial, especially from the Baillhausplaiz. His use of this material constitutes 


the greatest value.of the book. It is yery highly endorsed by Professor.de 
Visscher in his preface, but one can aot say that the praise has been ex- 
travagant. 

The author has divided his book into three parts. ‘The first is very brief, 
and of an introductory character. The second fills the main body of the 


book and covers the period running from the Conference (Congrès) of Paris of” 
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1856, through the establishment of the Commission Européenne, up to the 

World War. The last part of the book is concerned with an analysis of the 

pertinent provisions of the Treaty of Versailles, the work of the Conference 

of Barcelona, and the Convention and Statute of the Danube. It concludes 

with a critique of the recent advisory opinion of the Permanent Court of: 
International Justice on the question of the jurisdiction of the Commission 

Européenne. 

In tackling this work, M. Hajnal has shown, to use the words of Professor 


` de Visscher, “la patiente érudition de l’archiviste, l’indépendence d’esprit de 


Vhistorien, le sens critique du jurisconsulte” (p. ix). He shows exactly the 


‘relations which exist between the various international Acts which have 


been contrived for the administration of the navigation of the Danube. 
Much more than textual analysis is involved. The book reveals over and 
over again how the acumen of the draftsman has been placed at the service of 


_ questions which are purely political in their nature, in response to the pres- 


: sure of the riparian States. It is the Great Powers who have, on the whole, . 


exercised a moderating influence, and who have brought so large a degree of 
order to the Danube. This is interesting testimony to the objectivity of the 
study, for M. Hajnal, as a member of a Central European Power defeated in 
the-last war, might have been expected to have shown a certain prejudice in 
his thought. Students are all too accustomed to discovering that a scholar, 
otherwise a master of his material, has vitiated his work by unconscious 
reliance on some point of national pride. 

The objectivity which has been pointed out gives to the opinions of M. 
Hajnal exceptional value. He does not hesitate, for example, to trace the 
antagonism of Roumania and Austria-Hungary to the Congress of Berlin 
(Part II, Ch. 13). He believes that the Peace Conference decided to con- 
tinue the. European Commission created by the Treaty of Paris of 1856 be- 
cause the latter had given proofs of a vitality able to survive the most 
arduous circumstances (p. 228). He approves the presence of non-riparian 
States on the International Commission set up by Article 347 of the Treaty of 
Versailles (p. 230) as tending to conciliate the conflicting interests of the 
riparian States. P. T. FENN, JR. 


Cases on International Law. (American Case Book Series.) Edited by 
Manley O. Hudson. St. Paul: West Publishing Co., 1929. pp. xxxv, 
1538. Index. $6.50. f 


This volume was completed in June, 1929, at the same time as Professor 
Dickinson’s Cases and Readings on the Law of Nations, and it is interesting 
to compare the two works with each other and with the 1922 edition of 
Scott’s Cases on International Law. The trend of the times is shown by the 
fact that while in Scott’s Cases, one-half of the volume is given over to the 
rights and duties of nations in time of war, Hudson lays less emphasis on. 
this subject and treats the effects of war under such headings as, Recog- 
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‘nition of States, State Succession, Agreemeats between States, Treatment of , - 


Aliens, etc., and in two short chapters on Hostile Relations and Neutrality, 
teapeolively. In Dickinson’s Cases the subject of war is compressed almost 
to the vanishing point. On the other haad, Hudson has emphasized the 
pacific relations of. States, particularly aong lines which have assumed 
greater importance in recent years or on which a greater body of precedent 
has accumulated, such as International Cadperation in the Administration 
of Justice, International Regulations of Ccmmerce and Industry, including 
Communications, Industrial and Literary Property, Treatment of Aliens, 
Protection of Labor, International Claims and Pacific Settlement of Inter- 
national Disputes. He has also given an unusual amount of space to the 
subject of Nationality. This method of tr3zatment has enlarged the volume 
several hundred pages beyond those of Sectt and Dickinson. ' 


The’general criticism of case books on international law, that they have ° 
been made up chiefly of decisions of domestic courts, has been largely over- 
come by Hudson, who prints over 65 decsions of international tribunals, — 

_as compared with 18 printed by Scott and 24 by Dickinson. This, of course, « 


has been due to the large number of decis_ons of international courts since 
and as a result of the World War. However, the great preponderance of . 
law is found in the decisions of domestic courts, of which, Hudson prints 
the whole or part of about 260 decisions, as compared with approximately 


290 in Scott and 190 in Dickinson. The sources of the domestic decisions . 


are varied. While most of them are of American courts, a large number 


are British and several are from French aad German courts. In addition, , 
there is.a sprinkling of decisions from the courts of South Africa, Switzer- 
land, Egypt, Canada, Chile, Austria, Japar, Australia, Belgium and Mexico. - 


It is, however, to be hoped that the time will come when it will be possible 
to reduce the number of decisions of inferior domestic courts which as a 


\ 


rule are not impressive on questions of intarnational law. ` 


The volume contains an unusual numDer of quotations from bilateral > 
and multilateral treaties. These extracts are interspersed among the cases, - 
whereas in Scott the treaties are given in fullin an appendix. A few State. 


laws are quoted at pertinent points in the text. Very little space is given 
to State papers or to quotations from writers, except in footnotes, as com- 


_ pared with Dickiason, who gives numerdus quotations from writers on 


international law, official opinions, ete. 

It is interesting to the practicing lawye: to observe that Hudson’s Casas. 
contain a large number of decisions not feund in other case books on this 
subject; for example, he has over 60 decisions of international tribunals 
and about 200 decisions of domestic courts not found in Scott, whereas 

. Dickinson has several decisions of international courts and about 90 comesde 
decisions not found in either Scott or Hudson. 

As a practicing lawyer, I have found case books more useful than text 


books in working on specific cases, and it ought, therefore, be a matter of —__ 


ho 
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_ gratification to the.profession that two new large case books on this subject: 
have been simultaneously produced, containing so much new matter and 
such different material, and prepared from different points of view. Prob- 
ably nothing could be more helpful to the practitioner in this field than the 
careful and authoritative preparation of ‘such case books. As for the teach- 
ing profession, the authors speak for themselves in their works. 

: - L. H. Wootsry 


3 


The Sovereignty of the British Dominions. By Arthur Berriedale Keith. 
New York: The Macmillan Co., 1929. pp. xxvi, 524. Index. $7.25. 


Sovereignty is not an easy term to define, or even describe, and he is indeed 
courageous who undertakes to locate and label it in the British Common- 
wealth of Nations. Professor Keith, however, finds it convenient for his 
purposes, and, while he does not define it in so many words, one gathers that 
he uses it to describe the condition or status of a country whose government | 
is free to deal with its own internal and external affairs without interference 
from any other government or authority. With that general thesis in the 
background, he proceeds to outline the history of the development of re- 
sponsible government in the British Dominions; to describe the relations of 
their governments to that in Great Britain; to measure the present stature of 
those Dominions in terms of sovereignty; and to compare the results with the 
Report of the Imperial Conference of 1926, which states that “the group of 
self-governing communities composed of Great Britain and the Dominions 

. are autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of their domestic 
or external affairs, though united by a common allegiance to the Crown, and 
freely associated as members of the British Commonwealth of Nations.” 
Professor Keith is, as always, a legalist, and a conservative one at that, and 
so he finds that in terms of strict law this statement of the Imperial Confer- . 
. “ence does not accurately describe the present status of the Dominions, but is 
rather a program for the future. 

In his opinion, no Dominion has the power to secede of its own volition, 
and no Dominion act, even if assented to on behalf of the Crown, would have 
the slightest power to sever the British connection; nor do the Dominions 
possess the power to make peace or war, or to remain neutral in a British war. 
Again, in the making of treaties it is his opinion that the Dominions do not 
possess that unfettered exercise of the treaty power which is a mark of in- 
dependent States, for, as he points out,-the present practice requires the 
grant. of full powers under the royal signature, and ratification by His 
Majesty, and this “imperatively demands the intervention of a British 
Minister” who is ultimately responsible, together with the other members of 
the cabinet to which he belongs, for the carrying out of that treaty. Simi- 
larly, in purely internal matters, the Dominions have not full and unlimited 
powers to amend their own constitutions, and Canada at least must seek the 
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assistance of Great Britain ere making even minor changes in the British 
North America Act. Then, too, the reservation of Dominion legislation 
still exists, as well as the power of dis: llowance, and there are limitations 
upon the Dominions’ power io legislate axtraterritorially, and even upon the 
domestic subjects they may deal with. 

Now all of this, and more, is accurata enough, but it does not give suffi- 
cient recognition to certain fundamental principles underlying tie constitu- | 
tion of the British Empire and Commenwealth, namely, the conventional 
character of that constitution, the dormant state of such limitations as do. 
exist, and the assent of the Dominions themselves in those actually applied. 
For these reasons, Professor Keith, and everyone else who attempts to 
describe the constitution of the British Commonwealth and Empire from the 
strictly legal point of view, is likely to prove misleading. In the internal 
affairs of the Dominions the part played by Great Britain is largely nominal 
and is played with the consent and even approval of the Dominicns, because 
it suits their convenience to have it so. In the realm of external affairs the 
situation is of necessity somewhat different, for it is impossible to act in- 
dependently and collectively at one ani the same time; every form of as- ~ 
sociation and coöperation demands the surrender of some measure of in- 
dividual freedom if.that association anc coöperation are to be maintained, 
and it is doubtful whether the Parliament at Westminster itself ‘is entirely 
unfettered in its dealings with other mations. Another disadvantage the 
legalist labors under in dealing with British Commonwealth constitutional 
law is that what he states to be the lav today is likely to become history | 
overnight. And Professor Keith has nct escaped this possibility, for if the 
Report of the Conference on the Operation of Dominion Legislation and 
Merchant Shipping Legislation, which appeared shortly after Professor 
Keith’s book was published, is implemeated (and it seems probable that it 
will), much of The Sovereignty of the British Dominions will have to be re- 
written. Nevertheless, while this book may not be the last word on Do- 
minion sovereignty, it does give an adm rable survey of the development of 
that sovereignty, and should be in the hands of every student of the British ` 


constitution. ` 
Norman Mackenzip 


The Working of the Minorities System urder the League of Nations. By Dr. 
Joseph 8. Rouček. Prague: Orbis Publishing Co., 1929. pp. 122. 


This book, though published abroad, was the author’s doctoral dissertation 
. at New York University. The title is sonewhat misleading, as considerably 
more than half the book is devoted to the origin, organization and legal 
basis of the minorities treaties, rather than to the actual working of the sys- 
tem under the League of Nations. Th: work is doubtless more generally 
informative on that account, though less original than it might have been ` 
had the author penetrated more deeply into the issues which have thus far 


~ 
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been brought.to the attention of the League by complaining minorities. The 
author is entitled to credit for presenting a compact view of the minorities 
system dispassionately and with so much clarity. He recognizes that as the 
Council is forced to express itself against a sovereign State in upholding 
minority rights. any consequent settlement is inevitably of a semi-political 
nature. Although the cases brought before the Permanent Court of Inter- 
national Justice have received a strictly legal solution, he does not press for 
a wider application of judicial procedure than has thus far been requested by 
the Council. Eis attitude is opportunistic. ‘‘The best procedure for deal- 
` ing with the prcblem is the one which causes least stir and friction” (p. 120). 
In the author’s view, the system is “an attempt to raise the moral standards 
of humanity a listle higher” (p. 122). Oneis inclined to inquire whether the 
moral standards of humanity must not first be raised a little higher before the 
system as thus zo conservatively envisaged can accomplish much good. 


ÅRTHUR K. KUHN 


Die Völkerrechtüche Stellung Irlands. By Michael Rynne. München and 
Leipzig: Duncker & Humblot, 1930. pp. xii, 435. Rm. 23. 


Unlike many of the doctoral dissertations in several languages which are 
now appearing on the British Dominions, this is more than a collection and 
uncritical expos.tion of documents. It contains a most valuable selection 
of documents, tut it is also a work of considerable scholarship, well worth 
the notice of all who are interested in the juristic anomalies of ‘‘ Dominion 
Status.” -The cuthor has taken the trouble to study the practices of diplo- 
macy as well as the relevant texts. In this respect it is, in the reviewer’s 


opinion, the mcst thorough study of the diplomatic aspect of Dominion 


status that has yet appeared. 

The chief consribution of this book, after the useful historical treatment, 
lies in tracing tke relations of the Irish Free State to foreign Powers during 
the years since 1922, particularly in the League of Nations and in interna- 
tional conventions. The infer se problem which-has arisen, concerning the 
international character of the relations of members of the British Common- 


wealth to each other, is well set forth up to the adoption of the Balfour | 


formula for the signature of multilateral treaties by the Imperial Conference 
_ of 1926. In several matters one might urge that Dr. Rynne has not suffi- 
ciently considered existing legal relations before concluding that the Irish 
Free State has « complete international personality. He has hardly done 
justice to the Free State’s being bound by British treaties negotiated prior 


to 1922; or to tae laws governing citizenship in the Empire for all British ` 


subjects as a’ primary category.! .The laws governing succession to the 


1 Tt is true that nct all citizens of the Irish Free State are British subjects. But the status 
of the latter cannot be changed by Irish laws alone. Canada’s Nationality Act was passed 
in 1920 and not 1910, as stated on page 69. i : 
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throne likewise do not support. the personal-union hypothesis, as they are 
those of the United Kingdom, and cannot be changed by the action of any 
Dominion. Even if the Report of the Conference of Legal Experts (Cmd. 
3479, 1930) is accepted for the future, their change will still require unani- 
mous action by all the members of the British Commonwealth. The Crown 
_ will therefore remain one and indivisible, and will not be a separate Crown 
` for each Dominion to alter, unless a legal right of secession is Topipulated, 
by the present Imperial Conference. 
` Dr. Rynne himself goes somewhat further than the official position of the 
Trish Free State Government, though no further than General Hertzog, in 
proclaiming an existing right of legal neutrality for the Irish Free State and - 
for all the Dominions. Yet he claims this on the grounds of their member- 
ship in the League and their position as signatories of the Kellogg Pact, both 
` of which they share with India, and on precisely similar terms. No jurist 
would admit India’s potential neutrality in a British war. It may be noted 
that the failure to consider the anomalous position of India, which enjoys 


' all the privileges of the Dominions except the right of legation, considerably . 
weakens this whole thesis. Nor is it true, as Dr. Rynne thinks (p. 129), ` 


_ apparently relying’a little too trustfully on Dr. Zimmern, that the failure, of 
several Dominion Governments, including Canada and the Irish Free State, | 
to ratify the main Treaty of Lausanne had any legal effect. Both Govern- 


ments specifically recognized that the ratification of the treaty by Great . 


‘Britain put an end to the state of war with Turkey and was legally binding- 
- on'them. ‘They did exercise their usual right not to adhere to some of the 
supplementary conventions, as they were specifically permitted to do under 
the customary clauses exempting all the Dominions which did not adhere. 
The interesting clauses on nationality in this treaty deserve a commentary 
which they have so far not had, and one which would have given Dr. Rynne 
as much comfort as they would have caused the chief orthodox commentator, 
Professor A. B. Keith, trouble to reduce to “sound” doctrine. $ 


The foregoing critique of a long, well-documented piece of scholarly re- _ . 
search should not be taken as condemning its useful contribution in the least. -— 


Dr. Rynne’s arguments are always acutely put, well supported by juristic 

authorities, and generally convincing. The title indicates the reasons for a 

natural exaggeration of the Irish thesis, and of some under-emphasis of the 

. rélé of the other Dominions, particularly of the Union of South Africa, in | 
bringing about the change in constitutional status. Even on the points 

which the reviewer has raised for criticism, Dr. Rynne may derive the com-. 
fort of being frequently true to political facts when he is well ahead of legal 

authorities: It remains to add that the work is fully and carefully 

- documented, with useful appendices, a good critical bibliography, but 

no index. 


W. Y. ELLIOTT 
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Mandates under the League of Nations. By Quincy Wright. Chicago: Uni- 
versity of Ch cago Press, 1930. pp. xvi, 726.. Index. $6.00. 

Professor Wr ght’s book is valuable both as a study of the working of the 
Mandates System and as a commentary upon Article 22 of the Covenant and , 
the Mandates shemselves. In both exposition and commentary he has - 
drawn most ext-nsively upon the official records of the organs of the League, 
upon laws and cecisions of the courts of the mandatory Powers.and upon the 
expressed opinicns of writers. His book evidences not only great erudition, 
but what is mors important, an ordered erudition, to which students of inter- 
national law and relations can turn for a collection of documents and of au- 
thorities, so organized as to not only make them conveniently accessible, but 
to stimulate thcught on the many interesting problems involved in the de- 
velopment of insernational organization and of international law implied by , 
the Mandates System, as well as the study of the system itself. 

Perhaps the nost striking thing in the book is the way in which is brought 
out the system >f consultation and conciliation upon which the League de- 
pends for the sclution of the many knotty problems arising in the course of 
the carrying ouz of its functions. The Mandates system is excellently or- 
ganized to make possible this procedure. The commission is an organ of the 
League; its members appointed by the Council and not by governments, the 
majority being nationals of non-mandatory States. It is an advisory body 
which reports tc the Council of the League, alone competent to take action, 
and upon the Council are represented as permanent members the chief 
mandatory Powers. The mandatory Powers act under definite instruments, 
the Covenant aad the Mandates, so that the development of the system is 
based upon the interpretation and application of written instruments, a 
‘definite beginnirg for a conference. The duty of the Mandate governments 
' to submit an anrual report which they are given an opportunity to explein be- 
fore the commision, affords an opportunity for discussion which will bring 
out the facts in Darticular cases and thus break up the problem of the Man- 
dates into its. component parts for individual settlement rather than to bring 
before the Council general questions of rights and duties. 

The working cf the system is well illustrated by the procedure in respect to 
the power of themandatory to impose its nationality upon inhabitants of the 
mandated territory (pp. 525-8), a matter which came up in the first session ` 
of the commissbn. The members of the commission could not agree, so 
` they drew the Council’s attention to the difficulty. The Council set up a 
subcommittee o` the commission which, after consulting the Mandatories, 
reported to the Council, whence the matter was sent back to the commission 
for definite proposals. 

The Commisson’s solution was adopted, with slight modifications, by the 
Council, in the frm of resolutions. 

Professor Wri.zht has gone beyond the study of the Mandates system into - 
an investigation of principles of international law bearing upon its interpre-. 
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tation and into the history of the inst-tutien. The interesting problem of 
the location of sovereignty under the “WanJates has led him to an analysis 


of sovereignty under international law <p. 274ff.) from which he proceeds to 


an examination of the various theories of tae location of the sovereignty of 
the mandated territories, and states that it s clear that there is no generally 
accepted doctrine as to the location of sovezeignty (p. 338-44). He himself. 
concludes that “sovereignty of the azeas -s vested in the League, acting 
through the Covenant amending proce:s ard is exercised by the Mandatory 
with consent of the Council for evenzual transfer to the mandated com- 
“munities themselves” (p. 530). The Mancatory is responsible internation- 
ally for its administration (p. 506ff.). anc exercises internal control, the 
League having no power to interfere direct_y as between the administrator 
and the people of the mandated territory. It must, however, carry on its 
administration under the terms of the Lfancates, which can only be changed 
with the approval of the League (p. 11%). =Svidently it is difficult to recon- 
eile this novel system with preéxisting thee ries of sovereignty. 

The book is rendered more valuabl> by a careful index and a very y full 
bibliography, of articles as well as booxs, aad by appendices containing the 
Mandates documents relating to the »rgarization of the commission, and 
statistics of the development of the menda-ed territory. 

JosErH P. CHAMBERLAIN 


Executive Agents in American Foreign R:latis. By Henry Merritt Wriston. 
Baltimore: Johns Hopkins Press, 1929. >p. xii, 874. Index. $5.00. 
This work, one of the series of The Albe-t Shaw Lectures on Diplomatic 

History at Johns Hopkins University, 3 a nost illuminating contribution to 

the constitutional, as well as to the diplometic history of the United States, 


in a field which the author, with some varrant, thought to be “astonishingly _ 


neglected.” 

Professor Wriston has logically divided h.s study into two parts; the first,’ 
“Origin and Constitutional Position,” afte- a review of the practice before 
the Constitution and the constitutional beckground, has for its most im- 
portant chapter a discussion of the cons:itutional position of executive 
agents. Itis here, perhaps, that there will be more difference of opinion as 
to the conclusions of the author thar elsewhere. To the reviewer, those 
conclusions appear, in general, to be seund: and they may fairly be said to. 


rest largely on the opinion of the author (¢ 110) regarding the Presidential . 


control of foreign relations, that “there ere few branches of government 
activity where custom and practice have h.d so large a share in developing 
the law of the Constitution.” The following chapter on ‘Congressional 
Opinion” paints a highly candid but rather melancholy picture of recurrent 
partisan discussions from one generation ~o another, ending with the wel- 
come but perhaps too optimistic view (p. 312) that “congressional debate 
on the topic appears to have been. closed.” . 


om, 
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The second part of the work, the larger in size, treats of the range of prac- 
tice in the appo_ntment of executive agents. The classification of the seven 
chapters is by motives of appointment, one which, as the author himself 
says, is not wholly satisfactory. Some duplication in mention results; but 
there is a remarkably complete account of the missions of executive agents 
from Washingtcn’s sending of Gouverneur Morris to England in 1789 to the 
varied services in 1913-1919 of Colonel House, whom the author calls (p. 
807) “the most important executive agent in our history.” 

. The amount of research necessary for such a volume must obviously have 
been enormous; Professor Wriston has well performed a difficult task; his 
fellow scholars cre indebted to him for a fine achievement of learning. 


HUNTER MILLER 


The Position of Foreign States before German Couris. By Eleanor Wyllys 
Allen. New York: The Macmillan Company, 1928. pp. xiii, ‘51. 
Bibliography, Table of Cases-and Index. $1.00. 

The Position of Foreign States before French Courts. By Dianei Wyllys` ` 
Allen. New York: The Macmillan Company, 1929. pp. xii, 42. Bib- 
liography, Table of Cases and Index. $1.00. 

The Position of Foreign States before Belgian Courts. By Eleanor Wyllys 
Allen. New York: The Macmillan Company, 1929. pp. xii, 40. Bib- 
liography, Table of Cases and Index. $1.00. 


‘These three szudies, prepared under the auspices of the Bureau of Inter- 
national Researeh of Harvard University and Radcliffe College, are parts of 
a series which will eventually be combined in a general treatise. No doubt 
they will then ke amplified, for they do not purport to be exhaustive, but 
they are already useful introductory monographs. There is no attempt at 
profound philosephical analysis of the subject, the author to a great extent 
contenting herself with the rôle of collector, albeit a critical collector. The 
studies are based principally on court decisions, with some exposition of 
statutes and desrees and parliamentary debates. There are also citations 
to, and occasionally, summaries of, the views of commentators. Each study 
is well introduced by a brief description of the judicial machinery of the 
country under consideration, and is accompanied by a useful selected bib-` < 
liography, table of cases and index. It may be suggested that the manner 
of paraphrasing does not always make clear whose views are being set forth; 
~ that even more should be done in explaining peculiarities of the foreign pro- 
cedural law, as the author has done very well with the French saisie con- 
servatoire; that’ more care should be used in distinguishing holdings and | 
dicta; and that more attention be devoted to the procedural rules to which a ` 
foreign sovereigm plaintiff is subjected. 
Š Pamir C. Jessup 
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Algunos Documentos sobre el Tratado de Guadalupe y la Situación de México 
durante la Invasión Americana. Prólogo de Antonio de la Peña y Reyes. 
México: Secretaria de Relaciones Exteriores, 1930. - pp. xiii, 413. Index. 
-$4.00. 


' Un Esfuerzo de México. por la I ndependencia de Cuba. Con Prólogó por Luis: 
Chavez Orozeo. México: Secretaria de Relaciones Exteriores, 1930. pp. l 


Ji, 228.-- $3.00. 


` These two volumes form respectively numbers 31 and 32 of the Archivo 
Histórico: Diplomático Mexicano. The first could quite properly -have ap- 
- peared immediately after an earlier number (No. 15 of this series) entitled 
Lord Aberdeen, Texas y California, since both treat of the efforts of Mexico 
to prevent, first by diplomacy and then by arms, the annexation of Texas by 


the United States. The number now under review consists primarily of- 
official documents relating, first, to the question of peace or war with the ' 
United States, second, to the negotiation of the treaty of peace, and third, to 


theattitude of the several Mexican states toward the proposed treaty. Two 
documents of particular interest are the instructions to the Mexican com- 
missioners at Guadalupe Hidalgo and the report of those commissioners de- 
` fending the treaty that they had negotiated. 

The second volume does not, perhaps, measure up in value or interest with 
the first. It consists of the despatches sent to Mexico by the Mexican repre- 
< sentatives in Washington, Colombia, New Orleans, and Haiti. It includes. 


also some correspondence of Minister Poinsett, of Santa Anna, and of some: . 


Cuban residents in-Mexico. The period covered is roughly 1825-1828. 

` Each volume has a table of contents and an introduction. The introduc- 
tion to the second volume compensates somewhat for the lack of importance: 
of many of the documents selected for publication.  Gyartes A. TIMM 


Source Book of Constitutional History from 1660. By D. Oswald Dykes. 
New York: Longmans, Green and Co., 1930. pp. xii, 505. Index. 
$7.00. , 


This Source Book provides a useful selection of reprints of the principal. 
documentary sources for the study of the constitutional history of Great 
Britain. In addition, there is an elaborate introduction giving a survey of 
the development of British constitutional law and arranged so that the 
several sections correspond to the chapters into which the documents are 
grouped.. Instead of following the traditional method of a chronological 
` presentation of the subject-matter, the editor classifies his documents under 
a number of heads, beginning with the Restoration Monarchy ‘and the 
Revolution Settlement, and passing from the organization of Parliament and 
the control over colonial dependencies to questions of public meetings, free- 
dom of speech, personal liberty and habeas corpus. The student thus ob- 


tains an understanding of British constitutional law in which the historical. 
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setting of a document is combined with the development of the particular 


_ branch of the law under consideration. 
5 l : C. G. F. 


Le Pacte de Paris du 27 Août 1928. By Dr. Robert Le Gall. Paris: Receuil 
Sirey, 1980. pp. 160. 25 francs. i 
An immense literature seems to be rapidly accumulating upon the subject 

of the-Kellogg-Briand Pact. The present book has the advantage of present- 

ing a French lawyer’s point of view comprehensively and yet within reason- . 

able limits. The author gives a history of the negotiations, followed- by an 

interpretation of the provisions of the treaty, derived principally. from the 
note of Mr. Kellogg addressed to the Powers on June 23, 1928. The author 
believes that it was with this interpretation in view that the Powers gave 
their assent: that therefore such interpretation must be taken as authorita- 
tive in conjunction with the treaty. He proceeds to discuss the lacunae and 
imperfectiors of the Pact viewed as an instrument of international law, chief 
among which the author mentions the absence of any definition of what con- 
stitutes aggressive and defensive warfare, respectively, the failure to provide 
arbitral procedure, and the failure to adopt positive legal sanctions. The 
book closes with a commentary upon the practical consequences of the Pact, 
particularly its influence upon the League of Nations Covenant, the Locarno 
agreements, Pan American relations and the laws of neutrality. He fore- 
casts in the following terms the probable attitude of the United States in 
the event of a future war coming within the scope of the Pact: “Rupture 
of diplomatic relations with the aggressor nation, benevolent neutrality to- 
ward the victim, acquiescence in the economic or the military sanctions put 

into effect” (p. 131). 

Artaur K. KUAN 


` 


Nationalism and Internationalism. By Herbert Adams Gibbons. New 

York: F. A. Stokes Co., 1930. pp. xi, 273. Index. 

This book is dedicated to one “who, by seeing the world as it is, helps to 
make it better.” Dr. Gibbons both sees and describes the world from an 
unusually cosmopolitan point of view. Six-sevenths of his book illustrates 
the growth cf nationalism by reference to the history of peoples in Europe, 
Asia, Africa and South America. As a historian, Dr. Gibbons contents him- 
self with a narration of events, and does not attempt the rôle of philosopher 
or critic; not the why, or the how, but the what, absorbs him in the delineation 
of the past. But as a critic of our world today, he plays'the useful part of 
both philosopher and critic, as well as that of narrator. Unfortunately, 
only one-seventh of his book takes up this theme. His accentuation of war, 
at the expense of almost all other factors in the growth of nationalism, he 
freely admits, and asserts as bis justification of it that “the subject ‘of na- 
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tionalism cannot be divorced from violence; nationalism calls for the e spilling 
of blood, at birth and during growth” p. 124). 

. While he believes in the excellence and perpetuity of nationalism, he would 
have it modified by internationalism, as exemplified in the composition of the 
United States and in some of the presen& currents of European life. ‘‘Inter- 
nationalism” means to him “coöperat on”; and the desperate need of co- 
operation today is shown clearly by ks keen and pungent critique of the 
Paris Treaties of 1919 (pp. 190-239). Included within past and present 
forms of coöperation, he points out Freemasonry, the Papacy, Marxism, 
Zionism, economic internationalism, th work oi The Hague, the League of 
Nations, Locarno, and the Dawes and Young Plans. 

Witiram I. HULL 


India’s Political Crisis. (Johns Hopkns University Studies in Historical 


i 


and Political Science. New Series, No. 7.) By William I. Hull. Balti- 


more: Johns Hopkins Press, 1930. pp. xviii, 190. Index. $2.00. 

This:-volume gives a résumé of the AIL Parties Conference of 1928 and that 
of the National Congress which follow2d, based on notes made at the two 
assemblies and their committee meetirgs, to attend which the author was 
granted permission (p. 182). What is aere related has already appeared. in 
the English and Indian press; thus the sésumé af the daily meetings does not 
really add much to our knowledge of the Indian problems, nor of the in- 
numerable suggestions for solving them. such as native opinion contemplates. 


Hed the author attempted to interpret the movements at present noticeable 


in the area controlled by Britain, as weL as the underlying causes of unrest in 
that area, and in the territory govern2zd by the feudal princes, the record 


would have been more interesting and ielpful to the student of government 2 
and social forces in India. As a complation the volume is good, but, asan, ` 


interpretation of the underlying causes of the surface manifestations of In- 

dian unrest, due to the difference of rel-gions, or of castes, or outlook on life, 

whether under the British or a feudal prince, leaves much to be desired. ` 
Borp CARPENTER 


The Mandates System in.Relation to Africa and the Pacific I slands. By 


Elizabeth van Maanen-Helmer. Lcndon: F. S. King & Son, Ltd., 1929. 
pp. 331. Index. 15s. 

“The International Mandates. (Johns Hopkins University Studies in Histori- 
cal and Political Science. New Serics, No. &) By Aaron M. Margalith. 
Baltimore: Johns Hopkins Press, 1920. pp. ix, 242. Index. $2.50. 
Dr. Van Maanen-Helmer sees “ At tie basis of the Mandate system . 

two fundamental ideas; one that the welfare of weaker peoples must be safe- 

guarded; the other that the material resources in undeveloped parts of the 
earth must be put at the disposal of aL nations alike” (p. 237). In her de- 
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scription of the system “‘as a working machine” she brings out its effect in 
securing these two results. Her interest in the protection and development 
of the natives and in the importance of the open door, lends color.to her ex- 
cellent’ analysis of the system, including the part which the Assembly and 
Council play in it. The importance of discussion in the Assembly as a 
- means of pressure on delinquent governments is made evident (p. 282). 
The author lays stress on the influence of the system beyond the mandated 
territories, and believes that it “has come to play a more and more vital part 
in the evolution of relations between advanced and backward races” (p. 7). 
Her book indicates how deep-seated are the difficulties arising from the 
contact of the races, with which the Mandates Commission is confronted. 
Dr. Margalith gives weight to the influences which the administration of 
the mandated territories will have on other colonial governments, especially 
in developing the idea of trusteeship for the natives. His book is a general 
study of the organization and evolution of the Mandates system, but princi- 
pally from a legal and administrative point of view. His legal interest 
leads him to a study of the sovereignty of the mandated territories, from 
which he concludes that sovereignty is neither in the League nor in the Prin- 
cipal Associated and Allied Powers, nor the mandatory State, and thinks 
that “as matters now stand, this uncertainty [as to the situs of sovereignty] 
is the greatest asset to the mandatory system.” 
Both Dr. Van Maanen-Helmer’s and Dr. Margalith’s books are well docu- 
mented from the records of the Commission. , 
JosEPH P. CHAMBERLAIN 


The Franco-Russian Alliance, 1891-1917. By Georges Michon. Trans- 
lated by Norman Thomas. New York: Macmillan, 1929. pp. 340. 
Index. $4.50. | 
This volume surveys the history of the alliance from its preliminaries tọ its 

collapse in the Russian Revolution. The summary account of its formation 

is given a consistency and continuity which appear over-simplified when 
-checked with the more detailed study of the period made in Dr. Langer’s 
book on the same subject, reviewed in the April number of this JOURNAL. 

The pact is viewed throughout as aimed, by ‘the French at least, against 

. Germany, ignoring the contemporary evidence adduced by Langer “that it 
was directed, not only by the Russians, but by the French as well, against 

England.” For the rest, the book is an indictment of the criminal folly of 

French statesmen in subjecting the Republic’s destinies to this commitment 

in secret terms with a brutal and inept autocracy, unsound politically and 

socially, chronically insolvent financially, hopelessly incompetent as a mili- 

tary power, faithless and adventurous in its foreign policy. An astounding 

feature of this indictment is the array of public criticism presented through- 
out the life of the alliance, exposing the falsity of its foundations and the 
consequences to which it was leading. . The success of its partisans in main- 


_ tains the texts of arbitration rules and con*entions of international impor-, 
tance occurring in agreements between Chembers of Commerce and other: 
` like organizations in different countries. Part IV contains extracts from 
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taining its existence is an appalling demonszration of the subversion of free 
institutions by secret diplomacy. The mez who staked France’s milliards 
and the peace of Europe i in this mad gamble must have had g prize in view. 
Michon’s conclusion is that their primary aim was the undermining of radical 
principles in the Third Republic, rather thar revenge for defeat in the Fran-, 
co-Prussian War. - 

4 ; J. V, FULLER , 


International Year Book on Civil and Commersial Arbitration. Edited by Dr. 
Arthur Nussbaum. Vol. I. New York: Oxford University Press, 1928. 
pp. xviii, 418. Index. x 


This volume is an American edition prepered by the editor from the Ger- 
_ man text through an arrangement with the American Arbitration Associa- 
tion. The German.edition was apparently prepared in 1926, and it seems | 


that subsequent volumes will appear from time to time bringing the subject 


up to date. International political arbitratin is outside of the scope of this. 
work, which deals only with arbitration be-ween private individuals, com- 


panies or organizations in the same country or in different countries. The 
development of. private arbitration since the World War is one of the most 
important phenomena in the legal world and is remarkable in its extension to 


such a large number of countries. The sub-ect is admittedly bristling with ' 
problems, and these problems are discussed in Part I by learned gentlemen . 
_ from a dozen different countries with speciel reference to the conditions of 
each country. Part II contains a translation of laws and treaties applicable ` 


to private arbitration in eleven countries using the system. Part III con- 


court decisions in nine countries, largely dealing with the execution of 
foreign awards. Parts V and VI are given over to a review of the private 
arbitration movement as shown in periodical literature and books on the 
subject. 

L. H. Woousey 


Projet de Code des Obligations et des Corčrats. Progetto di Codice delle 
Obligazioni e det Contratti. Commission Française d'Études de PUnion 
Législative entre les Nations Alliées et Aries. Commission Reale por la 
Riforma dei Codici. Paris: Imprimerie Nationale, 1929. pp. xix, 573. 
This report, containing a proposed Code of the Law of Contracts and Obli- 

gations prepared by the joint efforts of the Italian Royal Commission on 


` Code Amendment and a French Commission, the object of which is the Legis- 


lative Union of the Allied Nations, furnishes-an interesting indication of the 


tendency towards legal unification transcencing national boundaries among | 


the Latin Nations: The proposed code is ħtended to replace the articles 


- 
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and sections o- the existing French and Italian codes dealing with the same 
subject. It ccnsists of 739 articles and is the result of an admirable work of 
condensation, selection and arrangement on the part of the commissions, 
embodying ths substance’ of the existing laws and introducing only such 
modifications as are necessary to secure a uniform order and numbering for — 
the purpose o: citation, elimination of repetitious or outworn matter and, 
where necessary, some adaptation to present conditions. 

‘The code itself is preceded by an account of the history of the project, due 
originally to private initiative and later adopted officially, and to a recital of 
the principal changes in order or in substance introduced, with explanation 
and justificaticn of such as demand it. Regarding this as an instalment of a 
complete unified system of law, it covers the ground on which national preju- 
dice and conflzting views offer fewest difficulties. If this code is ultimately 
adopted in France and Italy, however, we may confidently hope for further 
development of the idea which inspired it in those nations and in others whose 
legal systems -est on the same foundations. 

JAMES BARCLAY 


La Succession Aux Deites Publiques D’ Etat. By A. N. Sack. Paris: Li- 
brairie HacLette, 1929. pp. 184. Bibliography. 


The first pa-t of this volume, covering one-half of the book, deals with the 
juridical evolucion of public property and public debts, and the legal security 
therefor. The author divides the juridical nature of public debts into three 
propositions: (1) that public debts are debts of the State or a public community 
within a State (2) that such debts are the contractual obligations of a State; 
and (8) that such debts are guaranteed by the entire resources of the State. 
The second pert of the book is divided into two chapters devoted to the 
discussion of tae succession of public debts, (a) in case of the political trans- 
formation of tae State, and, (b) in case of the transfer of territory. Succes- 
sion under cirzumstances of political changes within a State is discussed in 
respect of royal debts, debts of the crown and debts of the present day. 
Under territorial changes, the author discusses the succession of debts of 
former times and of the present day, and then presents theories which nega- 
tive or affirm the principle of succession of debts in cases of transfer of terri- 
‘tory. Finally, the author discusses the obligations of debtor States and the . 
rights of credisors based upon the principle of succession. 


L. H. Wooisny 


Die Schiedsge-ichts-, Gerichts-u. Vergleichsvertrage des Deutschen Reichs. 
Von Professor Dr. Karl Strupp. Berlin: Georg Stilke, 1929. pp. 253. 
Index. 


Treaties of the German Reich for the settlement of disputes by arbitration, 
by courts of justice and by compromise, is what the title of this work would 
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suggest as to its contents, but it contains=real_y more than is indicated by the 
title, for the first 68 pages give an intr~duGory sketch of the evolution of 
arbitration and other forms of adjudicaton Fefore and after the World War. 
This is followed by the various treaties, or excerpts from them, which Ger- 
many made with other States, beginning witk Switzerland in 1921 and ending 


` with the United States in 1928, by the Statute of the Permanent Court of 


International Justice, the chief Locarnc treaty and the Kellogg Pact; and, 


` unlike so many German works, it coxtaits a subject-index. The brief 


comments which precede the documentery rart of the book are based upon _ 


original sources and cover a wide field ci in-estigation. The work is dedi- 


cated to Dr. Gustav Stresemann; and if Ser-aany is today the leading theo- - 
- retical and practical protagonist in the attempt to formulate rules for the 


avoidance of war, Dr. Stresemann surely deserves the chief credit, for it was 
the realization of his political program ~hat-resulted in the Swiss treaty of 
1921, in Locarno, in adherence to the Leazue Df Nations, in acceptance of the 
Optional Clause, and, finally, the Kellog Psct. 


Internationale Zuständigkeit. Von Dr. iur. Robert Neuner. Mannheim- 

Berlin-Leipzig: J. Bensheimer, 1929. pp.-vi, 54. Rm. 8.50. 

This technical study on international competence is the sixth number of 
new German'series on civil processes which, eccording to the author, has not 
yet been clearly defined by German practice end law. Perhaps the nature of 
the work can best be indicated by reminding the.reader that there is no 
uniform rule.among the different State: concerning the question of inter- 
national competence; that in France, foc ex.mple, the Civil Code provides 
that “a foreigner who is not a resident of Fraace can be cited before a French 
tribunal for the execution of an obligatioa coatracted by him with a French- 
man; he can be tried by a French tribuna_for n obligation contracted by him 
in a foreign country with a Frenchman; and a Frenchman can be tried by a 
French tribunal for an obligation contmete1 by him in a foreign country 
with a foreigner.” On the other hand, g forcigner may bring action against 
a Frenchman in a French court only if the latter does not accept the jurisdic- 
tion of a foreign court. Dr. Neuner nct orly includes in his discussion a 
statement of the rules and practices in Avstric, Germany, Italy and England, 
but also shows the connection between private municipal law and private 


‘international law. Naturally such questions as residence, citizenship, na- 


tionality and courts of various jurisdictions axe brought into the discussion in 
the attempt to formulate principles and general concepts which he hopes may 
place German practice on a more definits foundation. 


Das Seeschiffahrisrecht der Sowjetunion. Vor Dr. Heinrich Freund. Stutt- 
gart: Ferdinand Enke, 1930. pp. viii 152 Rm. 9. ; 
This study is worth the attention of stucents of international law, not 
merely because it describes the evolutioa and present status of the marine 


+ 
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commercial code under the Soviet Union, but because it gives the attitude of 
a State which has nationalized its former private shipping interests and for- 
mulated a nev set of regulations unlike anything heretofore existing. The 
last 90 pages contain a complete translation into German of the new Russian 
Marine Code, proclaimed in June, 1929. There are two stages in the 
evolution of ths code: the first from 1917 to 1921, characterized by the aboli- 
tion of private property; the second, from 1921 to the present time, in which 
the revolutionery theory of property is still adhered to, but the distinction be- 
tween public and private ships is more sharply drawn, and new regulations 
are formulated for the future. Dr. Freund has rendered a distinct service in 
giving a synthasis which brings the Soviet volicy up to date’and makes it 
available to those who do not read the Russian language. g 


Mitteilungen cer Deutschen Gesellschaft für Völkerrecht. Edited by Dr. 
Walter Simcns. Heft 9. Berlin: Carl Heymanns, 1929. pp. xvi, 143. 
Index. Rm 7. , 

The Germar Society for International Law has, since its formation in 
1917, publishec the proceedings of its meetings in nine successive numbers. 
Until 1928 thes2 were published by the Presicent of the Society, Dr. Theodor 
Niemeyer of Kiel. With the present issue the publication is taken over by 
Heymanns, who also has the back numbers for disposal (2 to 4 marks per 
issue). The present number contains three papers and discussions end the 
reports. of two committees on the following subjects: International private 
law of movable property, by Dr. Frankenstain; the Jurisdiction of the In- 
ternational Court of Arbitration, by Dr. Simons, and the Kellogg Pact, by 
Dr. Kunz. The report of the Committee on the League of Nations, given by 
its chairman, Cr. Schiicking, deals with the scope of Article 18 of the Cove- 
nant, that is, th2 kinds of agreements that require registration with the League 
to become effective. The other report, given by Dr. Strupp in behalf of 
the Committee on Citizenship, is especially concerned with the question of 
dual citizenship. Appended to the report isa supplementary draft proposal 
for the codification of that part of international law which deals with citizen- 
ship. : r 

Karu F. GEISER. ` 


Africa and Some World Problems. By General J. C. Smuts. Londən and 
New York: Oxford University Press, 1930. pp. viii, 184. Index. $2.50. 
This volume contains six addresses delivered in England during November, 

. 1929; three dealing with Africa, two with World Peace, and one with De- 
mocracy. The author first sketches the story of African exploration, dwell- 
ing on the political and economic results that followed. He considers that 
in the interests of Africa a white community should form the “steel frame- 
work’. of the population, the work of the missionary and the civil servant, 
however valuatle, being insufficient. The natives, it is urged, should be 


2 i 


d 


850 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


allowed to develop on their own lines under native chiefs, though subject to 


white control in the’ weightier matters of government. Anent world pesce, 
General Smuts reasons that the Kellogg Pact rather than the Geneva Proto- ` 


col is in line with the League Covenant, since the Pact, by outlawing “ pri- 
vate” war, fills a gap in the Covenant. But in order that (illegal) “ pri- 
vate” and (permissible) “public” war may be authoritatively differentiated, 
the General desires an international convention, the United States of Amer- 
ica participating. Such a convention, he argues, would, moreover, settle 
the question of the freedom of the seas, and evolve a workable scheme of 
sanctions from Article 16 of the Covenant. Concerning democracy, the 
writer declares that politicians today are rather puppets than guides, and 
begs a place in governmental affairs for the scientific expert, who is unin- 


fluenced by popular sentiment—a principle illustrated in international. 


policy by the Dawes and Young Commissions. 

This suggestive volume merits thoughtful consideration by those who, 
theoretically or practically, are interested in modern problems of govern- 
” ment. 

Witiram H. Rosson 
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Nationernas Förbund, i dess ställning till Folkrättssystemet. By Sune Holm. 
Stockholm: Uddevalla Tryckeri, 1929. pp. 142. 6 Kr. ` i 
Sune Holm has outlined a convenient handbook of the League of Nations 

in its relation to the “system of Public Law.” - He considers that the general 

system of public law is not dependent upon the individual States for exist- 
ence; which gives the League of Nations an excellent status in international 


affairs. Hencé he has dealt with five outstanding topics: (1) the construc- 
pice of the order of the universal public law, (2) the State in public law, (8)’ 


“eompetence” of public law, (4) the producing of public law and the organ 


‘for its production, and (5) sanction in public law. Of necessity the work is 


brief and far from exhaustive. 
- ‘ T. KALIJARVI ` 


„Précis de Droit international privé. By P. Arminjon. Paris: Librairie Dal- 


loz, 1929. Vol. II, pp. iv, 489. Fr. 50. The initial volume in this series 
- was reviewed in this JOURNAL in 1925, Vol. 19, p. 649. The present vol- 
ume concerns Les Personnes, les Biens, les Actes juridiques et les Obligations: 
~ International Law Situations with Solutions and Notes. Naval War College, 
1928. Washington: Government Printing Office, 1929. pp. vi, 115. 
Index. Three situations are dealt with, one each. concerning maritime 
jurisdiction, carriage of mail in time of war, and enemy persons on neutral 
vessels. The discussions were conducted and the notes prepared as usual 
by Professor George Grafton Wilson, editor-in-chief of the JOURNAL. 
" The discussions aim to consider the situations from the point of view of 
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the belligere2at on the oieee; the belligerent on the defensive, and thio 
. Ďeutral. 

Die englisch-belyischen Amisin gegen Deutschland vor dem Weltkriege. 
Eine militarische Studie über die “Conventions anglo-belges” mis neuen 
Dokumenter. .By Carl Hosse. Vienna: Amalthea-Verlag, 1930. pp. 
65. Appenced to the book are texts of documents, plans and maps. The 
book is distr buted by the Zentralstelle für erforschung der Kriegsursachen, 
Leiter: Alfred Von Wegerer of Berlin. 

Recueil de Tracaux offert par la Faculté de Droit de V Université de Neuchâtel 
à la Société Suisse des Juristes à V occasion desa réunion à Neuchâtel 15-17 

` septembre 1929. Neuchâtel: Imprimerie Paul Attinger, 1929. pp. vi, 271. 
The contribution of Professor Ed. Béguelin entitled En souvenir de Vattel, 
1714-1767 (cp. 33-176), and the contribution of Professor Max Petitpierre _ 
entitled Le droit applicable à la succession des étrangers domiciliés en. Suisse 
(pp. 237-270, will be of especial interest to readers of the JouRNAL. 

Annuaire de la Société des Nations, 1929. Geneva: Editions de l’ Annuaire 
de la Sociét2 des Nations, 1929. pp. xvi, 655. Index. Third year. 
Edited undez the direction of Georges Ottlik. The first issue of this an- 
nual publicacion was noticed in the Journat for 1928, Vol. 22, p. 493. 

Fifth Annual Rzport of the Permanent Court of International Justice. Publica- 
tions of the Permanent Court of International Justice, Series E, No. 5. 
Leyden: A. W. Sijthoff, 1929. pp. 497. Fl. 7. This report covers the 
period of the Court’s activities from June 15, 1928 to June 15, 1929. It 
gives authentic information in regard to the Court and Registry, Statute 

and rules, jurisdiction, judgments, orders and advisory opinions, publica- 
tions and firances, during the period covered by the report. It also in- , 
cludes a digest of the court’s decisions from the beginning, a biblicgraphy 
of the Court and a collection of texts giving jurisdiction to the Court. 

Sovereign Rights and Relations in the Control of American Waters. By Ernest 
C. Carman. Reprinted from Southern California Law Review (Decem- 
ber, 1929, February and April, 1930), pp. 90. A scholarly and exhaustive 
study of the national and state policies and laws of the United States, on 
the Continest of North America, with some reference to the attitude of 
the United States in international waterways controversies outside the 
Continent of North America.’ This publication is apparently intended to 

‘furnish the entire historical background to the Colorado River Compact 
The text is interesting to the layman; the voluminous footnotes make the 
pamphlet a desirable reference work for the lawyer. i 

The Sino-Russ-an Crisis: The Actual Facis Brought to Light. Published by 
the Internazional Relations Committee, Nanking, China. pp. 105. 
Contains an introductory statement of 21 pages and 11 appendices in 
which are ircluded the texts of Chinese statements, Soviet notes, and 
relevant agreements. between China and Russia. 

Syllabus on Estraterritoriality in China. By the Citizens’ League. Pub- 
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lished under the auspices of the Committee on the Abolition of Extraterri- 
toriality in China. 2nd edition, Naaking, November, 1929. pp. 182. 
Contains‘six chapters dealing with the history, working, defects and aboli- 
tion of extraterritoriality, and legal reform in China and the passing of 
extraterritoriality outside of China. Appendices contain lists of treaty 
. provisions, modern courts and prisms, a digest of cases illustrating 
abuses of extraterritoriality, and a bibiography. The first edition of the 
syllabus was issued in mimeographed sorm at Shanghai in July, 1929. 
Abolition of Eztraterritoriality in China.’ Published by the International 
Relations Committee, Nanking. pp iv, 36. An introduction is con- 
tributed by the Minister of Justice ož the Nationalist Government, fol- 
lowed by two articles by Chinese jurists and the text of the correspondence 
between the Nationalist Government and the Powers in 1928 and 1929. 
The recommendations of the Internetional Commission on Extraterri- 
toriality of 1926 and a list of modern courts in operation are also included. 
The Nationalist Program for China. 3y Chao-Chu-Wu. New Haven: 
Yale University Press, 1929. pp. vi, 112. $1.50. A reprint of lectures 


and conferences of the Chinese Minister to the United States at the In-. 


stitute of Politics, Williamstown, Mass., in 1928. The lectures deal with 
the domestic and foreign programs of the Kuomintang party in China and 
the conferences are on Manchuria. 

Transactions of the Grotius Society. Vclume 15. Papers esas before the 


Society in the year 1929. London: Sweet and Maxwell, 1930. pp. - 
xxiii, 171. 10s. The papers printed in this volume are on the subject ` 


of the Gondra Treaty, by Don V. B. Galeeno; International Cartels, by 


Francis de Király; The New Interna-ional Law, by Alejandro Alvarez; 


Recognition, by Sir John Fischer Williams; Fublic Law and Public Order, 
by J. B. Bernier; Tacna-Arica, by Cecil Jane; The Relations of the Execu- 


tive and Judiciary, by F. T. Grey; and she Nationality of Married Women, | 


by F. Llewellyn Jones. Information in regard to the membership and 
work of the Society is printed in the -ront of the volume, and ‘indices of 
the first fifteen volumes of the Transactions conclude the volume. A 
notice states that volume 1 of the Transactions has been reprinted and i is 
available for 10s. 6d. 

Japan in the League of Nations. By M: Matsushita. (Studies in History, 
Economics, and Public Law.) New York: Columbia University Press, 
1929. pp. 175. Index. $3.00. The history of Japan’s part in estab- 
lishing the League and participation ir the activities of the Assembly, the 


Council, Secretariat, Commissions ani Committees, and of Japan’s in- - 


terests in the League. 


Problems of the Pacific, 1929. Proceedings of the Third Conference of the In- f 


stitute of Pacific Relations, Nara and Kyoto, Japan, October 23-November 
9, 1929. Edited by J. B. Condliffe. University of Chicago Press. pp. 
xv, 697. Index. $5.00. Consists of taree parts with maps and diagrams. 
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Part. I contains a summary of Sana abis discussions on.the ma- ` 
chine age, food and population, industrialization, extraterritoriality, 
foreign concessions and: settlements and the financial reconstruction of 
China, Manchuria, and-diplomatic relations in the Pacific. , Part II con- 
tains papers on the industries of the countries of the Pacific area, on extra- 
territoriality in China, the international settlement at Shanghai, and 
‘various aspects of Manchurian questions. Appendices give data regard- 
ing these conferences and the Institute under whose auspices they are held. 
Grotius Annuaire international pour Vannée.1980. The Hague: Martinus 
Nijhoff, 1930. pp. viii, 291. Gld. 12. Four leading articles are devoted 
to-Mgr. W. H. Nolens and international law, the international convention 
concerning the abolition of prohibitions on importations and exportations, 
the Red Cross and the Netherlands, and the Fourth Scientific Congress 
of the Pacific held in Batavia in May, 1929. These are followed by a 
‘chronicle of international events, accounts of Holland in the League of Na- 
tions and in the International Labor Organization, of the Academy of 
International Law and the Library of the Peace Palace at The Hague. 
Information is also provided in regard to the Permanent Court of Interna- 
tional Justice and the Permanent Court of Arbitration at The Hague, 
international conferences held in 1929, and Dutch organizations for inter- 
‘national law and international relations. A bibliography and an ana- 
lytical table of previous volumes in the series, 1913-1930, conclude the 
\ present issue. 
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Anzilotti, Dionysio. Lehrbuch des Vélkerrechits. Band 1: Hinfuhrung— 
Allgemeine Lehren. - (Institut für. auslandisches offentliches Recht und 
Völkerrecht.) Berlin: Walter de Gruyter & Co., 1929. pp. xii, 429. 
Analytical table. . RM. 20. 

Archivo Histórico Diplomático. Mexicano: . 
No..33. El Emprestito de Mexico a Colombia. Recopilacion de.docu- 
. mentos con una introduccion y notas por Joaquin Ramirez Cabañas. 

Mexico: Secretaria de Relaciones Exteriores, 1980. - pp. xxviii, 247. 
$3.00. - : 

Barnes, Harry Elmer. World Politics in Modern Civilization. The Contri- 
butions of Nationalism, Capitalism, Imperialism, and Militarism to Hu- 
man Culture and International Anarchy. (The Borzoi Historical Series.) « 
New York: Alfred A. Knopf, 1980. pp. xxi, 608. Index, xliii 

Bartin, E. Principes de Droit International Privé selon la Loi et la Juris- 
prudence Françaises. Paris: Les Editions Domat-Montchrestien, 1930. 
pp. viii, 634. Analytical table. Fr. 65. 

Bishop, Crawford Morrison. International Arbitral Procedure. Baltimore: ` 
King Bros., 1930. pp. ix, 259. Index. 


* Mention here does not preclude a later review. 
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British Year Book of International Law. 1920: (Royal Institute of Interna- 

` tional Affairs.) ‘London: Oxford Univesity Press, 1930. Pp., vi, 285. 

Index.” 16s. 

` Bustamante y Sirven, Antonio Sanchez de. La M er Teratorsate Traduit. 
de Espagnol par Paul Goulé. Pais: Recueil Sirey, 1930. pp. 304. 
« Index. 50 Fr. 

Butler, Nicholas Murray. The Path w Pdce. Essays and Addresses on _ 
Peace and its Making. New Yorz and London: Charles Scribner’s. , 
Sons, 1930. pp. xiii, 320. Index. 32.5). 

Cereti, Carlo. La Tutela Giuridica cegli Interesst Internazionali. Pub- 
blicazioni della Università Cattoliza del Sacro ‘Cuore. 2nd Series: 
Scienze Giuridiche. Vol. xxiv.) Milan: Società Editrice Vita e Peny, 
siero, 1929. pp. xv, 183. Analytical sunmary. Lire 15. 

Chosen, Government-General of. Aznual Report on Administration of 
Chosen 1927-1928. , Keijö: Gorommenk- General of Chosen, 1929. pP. 
vi, 158. 

Cisneros, Cesar Diaz. Alberdi ante Filosofia y el Derecho de Betis 
Conferencia pronunciada en el Collegio d2 la Universidad Nacional de La. 
Plata, el 17 de Mayo de 1930. La Pla-a: Olivieri y Dominguez, 1930. 

. pp. 60. : 

` Cosentini, Francesco.: Codigo Civil Pan-Americano. Titulo Preliminar: 

Derechos Personales—Derecho de Familia. Resumen y aplicacion del ` 

` curso de “Derecho Civil Americano Comparado” dictado en la Universi- 
dad de la Habana, a peticion de est». Sintesis y reforma de las legisla- 

' ciones civiles Americanas precedidas de 1na exposicion de motivos y de’ 
‘. una introducción del Prof. Antonio Sanchez de Bustamante. aes: 
“Vox Populorum, 1930. pp. viii, 184 Index. $3.00. 

Delos, J. T.. La Société Internationa et les Principes du Droit Public. 
Préface de Louis Le Fur. Publicaton Je la Revue Générale de Droit. 
international public, Num. 1. Paris: A. Pedone, 1929. pp. xx, 344. 

Delvaux, Gaston. L’Invasion de la Eelgiaue devant la Science Allemande 
du Droit des ome Liége: Imprimerie Demarteau, 1930. pp. x, 152. 
18 Fr. E Ea 

© De-Nova, Rodolfo. L Estinzione delle Obbagazioni Convenzionali nel Diritto ' 

Internazionali Privato. (Pubblicazieni della R. Università di Pavia. 

Studi nelle Scienze Giuridiche e Social—40.) Pavia: Libreria Treves dell’ \ 

A. L. I., 1980. pp. iii, 196. 30 Lire. 

Dennis, Alfred L. P. The Anglo-Japanese Alliance. (University of Cali- 
fornia Publications, Vol 1, No. 1.) Bezkeley: University of one 
Press, 1923. pp. vi, 111. Appendices. $1.50. i 

Denny; Harold Norman. Dollars for Bullets. The Story of American Rule 
in Nicaragua. . New York: The Dia- Press, 1929. pp. xiv, 411. Tides. 
$4.00. 

Diena, Giulio. Diritto Taena. Parte Prima: Diritto Taani 
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Pubblico. (Terza Edizione.) Milan: Società Anonima Editrice Dante 
Alighieri, 1980. pp. viii, 756. L. 40. 

Donath, Tibor. Der Schutz des Privateigentums im Friedensvölkerrecht. 
(Dissertation zur Erlangung des Doktorates der Staatswissenschaften an 
der Universität Wien.) Vienna: Josef Schwarz, 1930. pp. 171. 

Donati, Donato. La Città del Vaticano nella Teoria Generale dello Stato. 
(Scuola di Scienze Politiche e Sociali della R. Université di Padova.) 
Padua: Cedam, 1930. pp. 76. 15 Lire. 

Drossos, Dém. J. D. La Fondation de V Alliance Balkanique. Etude 
d’Histoire Diplomatique. Athens: J. Vartsos, 1929. pp. 122. Fr. 35. 
Dumas, Jacques. Responsabilité Internationale des Etats à raison de Crimes 
ou de Délits commis sur leur Territoire au Préjudice d’Etrangers. With 
preface by M. Jules Basdevant. Essai dur l’évolution qui conduit du 
droit pénal international au droit international pénal. Paris: Recueil 

Sirey, 1930. pp. xvii, 477. Index. 54.50 Fr. 

Feinberg, Nathan. La Jurisdiction de la Cour Permanente de Justice Inter- 

` nationale dans le Système des Mandats. Paris: Rousseau & Cie, 1930. 

- pp. 238. Bibliography. 40 Fr. 

Feis, Herbert. Europe, The World’s Banker 1870-1914. An account of 
European foreign investment and the connection of World finance with 
diplomacy before the War. With an introduction by Charles P. Howland. 
(Publications of the Council on Foreign Relations.) New Haven: Yale 
University Press, 1980. pp. xxiii, 469. $5.00. 

Ferrara, Orestes. Hl Panamericanismo y la Opinién Europea. Paris: 
Editorial “Le Livre Libre,” 1930. pp. 303. 

Flournoy, Richard W., Jr., and Hudson, Manley O. A Collection of Nation- 
ality Laws of Various Countries as Contained in Constitutions, Statutes and 
Treaties. (Publications of the Carnegie Endowment for International 
Peace, Division of International Law, Washington.) New York: Oxford 
University Press, 1929. pp. xxiii, 776. Index. $4.00. 

Gonzélez-Hontoria, Manuel. Tratado de Derecho Internacional Público. 
(3 vols.) Madrid: Talleres Voluntad, 1928-1930. pp. Vol. I, 429; Vol. 
IT, 496; Vol. III, 481. Indices. 25 pesetas each. 

Grandin, A. Bibliographie Générale des Sciences Juridiques, Politiques, 
Economiques et Sociales de 1800 à 1925-1926. Troisième Supplément. 
Année 1929. Paris: Recueil Sirey, 1930. pp. iv, 186. Index. 35 Fr. 

Hawtrey, R. G. Economic Aspects of Sovereignty. London, New York and - 
Toronto: Longmans, Green & Co., 1980. pp. viii, 162. Index. $2.75. 

Hayes, Carlton J. H. France: A Nation of Patriots. (Social and Economic 
Studies of Post-War France, Vol. V.) New-York: Columbia University 
Press, 1930. pp. x, 487. Index. $4.50. 

Hold-Ferneck, Alexander. Lehrbuch des Vélkerrechis. Erster Teil: Wesen 
und Grundlagen des Vélkerrechts. Leipzig: Felix Meiner, 1980. pp. 
viii, 257. 7.80 RM. 
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Honders, Huibert Jacob. Andreas Rivetus. Als invloedrijk .gereformeerd 
theoloog in Holland’s bloeitijd. Mes een’ portret, facsimile en epita- 
phium. The Hague: Nijhoff, 1930. >p. xii, 195. Index. 

Institut de Droit International. Premiére Commission——La Codification du 
Droit International. Report of Alejandro Alvarez. Brussels: Goemaere, 
1929. pp. iv, 159. 

Institut für internationales recht an der U viversitdt Kiel. Erste Reihe. Vor- 

trdge und Einzelschrifien: 
Heft 11. Die Vélkerbundpolitik der drei nordischen Staaten. By P. 
Munch. Berlin: Georg Stilke, 1929. pp. 23. RM. 1.50. 
Heft 12. Das deutsch-franzdsische G:mischte Schiedsgericht, seine Ges- 
chichte, Rechisprechung und Ergebnisse. By Walther Schatzel. Berlin: 
Georg Stilke, 1930. pp. 140. RM. 6. 
Heft 13. Démarche Ultimatum, Somrmation. Eine diplomatisch-vélker- 
rechtliche Studie. By W. Braun. Berlin: Georg Stilke, 1930. pp. 84. 
RM. 4.50. : 

International Law Association. Report cf the Thirty-fifth Conference, War- 
saw, 1928. London: Sweet & Maxwell, Ltd., 1929. pp. elxxviii, 487. 
Index, £2 net. 

International Maritime Committee. Bul-etins No. 87-90. Antwerp Con- 
ference 1930. Preliminary Reports: I, pp. 26; II, pp. 60; ITI, pp. 39; IV, 
Synoptical Table. Antwerp: J. E. Bu: chmann, 19380. 

Junghann, Otto. The Origin and Solutior of the Problem of National Minori- 
ties, Vienna-Leipzig: Wilhelm Braum-ller, Ltd., 1929. pp. 36. 

Koellreutter, Otto. Der englische Staat der Gegenwart und das britische 
Weltreich. Breslau: Ferdinand Hirt, 1930. pp. 186. Index. RM. 
3.50. 

Kwantung Government. The Kwantung Government, Its Functions and 
Works. ‘Dairen: The Manchuria Daily News, 1929. pp. iv, 88. $.90. 

Lacour-Gayet, G. Talleyrand (1764-18£8). Tome II: 1799-1816. Avec 
8 planches hors texte. Bibliothèque Historique. Paris: Payot, 1930. 
pp. 495. Index. 40 Fr. 

Landau, Rom. Pilsudski and Poland. Translated by Geoffrey Dunlop. 
New York: The Dial Press, 1929. pp. xii, 305. Index. $5.00. 

Larnaude. Rapport sur | Unification Lécislative entre la France et l'Italie. 

League of Nations. Handbook of Internacional Organizations (Associations, 
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Nations Publications Dept., 1929, pp. 348.. Index. 

Léger, Abel-Nicholas. La Codification di Droit des Gens et les Conférences 

des Juristes Américains. Port-au-Prince: Imprimerie Héraux, 1929. 
pp. 375. . 

Histoire Diplomatique V Haiti. Tome I (1804-1859). Port-au-Prince: 
Imprimerie Héraux, 1930. pp. iv, 328. 6 Gourdes. 
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Library of the Peace Palace of The Hague. Bibliographical List of Official 
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CONFERENCE FOR THE CODIFICATION OF INTERNATIONAL LAW 
The Hague, March 13, 1930 


FIRST REPORT SUBMITTED TO THE COUNCIL BY THE 
PREPARATORY COMMITTEE FOR THE CODIFICATION 
' CONFERENCE* ` 
' The Preparatory Committee for the Codification Conference! met at 
Geneva from January 28th to February 17th, 1929. It examined the replies 
made by the Gevernments to the request which had been addressed tc them 
for information upon the three questions on the programme of the proposed 
Conference, nanely: nationality, territorial waters and the responsibility of 
States for damage caused on their territory to the person or property of 
foreigners. Replies have been received from twenty-nine Governments. 
Some of them, Lowever, do not deal with all the above-mentioned questions. 
As a result of this examination, the Committee, in fulfilment of its terms 
of reference, has drawn up bases of discussion for the use of the proposed 
Conference. These bases form a statement of the provisions upon which 
agreement appears to exist, or which do not give rise to divergencies of view 
so serious as to make it impossible to anticipate that an agreement may be 
reached after consideration, and if necessary, modification and amendment, 
of the bases by the Conference. Certain suggestions upon which agreement 


‘appears more d: ficult or on which there has not been an adequate expression 


of the opinion bf the various Governments, could not be adopted as bases 


* League of Nations Document C. 73. M.38. 1929. V. 

1 The Committee consists of Professor Baspevanr (France), Chairman, M. Carlos Cas- 
tRo-Ruiz (Chile), M. Frangors (Netherlards), Sir Cecil Hursr (Great Britain), and M. 
Massimo Priori Italy). 

The Committee was appointed under the Council’s resolution of September 28th, 1927, 
with the terms of ~eference contained in the Assembly’s resolution of September 27:h, 1927, 
worded as follows 


“The Assembly, 


ee i ] 


i 


(5) To ertrust the Council with the task of appointing, at the earliest possible date, 
a Preparatory Committee, composed of five persons possessing a wide knowledge of 
international practice, legal precedents, and scientific data relating to the questions 
coming with:n the scope of the first Codification Conference, this Committee being 
instructed to prepare a report comprising sufficiently detailed bases of discussion on each 
question, in =ccordance with the indications contained in the report of the First Com- 
mittee; 

“ 


e.s s s.s s», >» s a, © >» oe a o o o, oe 8 > o.e le $ a w >» ebar’ 
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[The complete zext of this resolution is printed in Special Supplement to this JOURNAL, 
Vol. 22 (1929) pr. 231-282.] 
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of discussion. It remains open to each Government to take up any par- 
ticular suggestion and make it the subject of a proposal which the Conference 
will discuss. 

The bases of discussion are in no way proposals made by the Committee: 
they are the result of the Committee’s study of the Government replies and 
of its endeavor to harmonize the views therein expressed. 

The Committee felt that it ought to offer certain explanations with regard - 
to the bases of discussion. These appear in the observations which accom- 
pany the bases. : 

The Committee does not consider that it has finished its work. It there- 
fore proposes to meet again in the month cf May. 

As some of the replies which have been under consideration only reached 
the Secretary-General of the League of Mations during the course of its 
session, the Committee continues to hope that still further replies may be 
received before the month of May. At the new session which it intends to 
hold in that month, it will consider any repl_es which are thus brought before 
it and will revise the conclusions which it Las so far reached, so far as such 
revision seems necessary. 

The Committee will then be in a position to give final form to a document . 
which is still only provisional, and which will constitute the essential result 
of its activity. This document will contaia in regard to each of the three 
subjects on the programme of the proposed Conference, and to every point 
mentioned in the request for information, a seproduction of the Government 
replies, the observations suggested to the Committee by the examination 
and comparison of those replies, and finally the corresponding base of dis- 
cussion. It will follow the order adopted in the request for information 
addressed to the Governments. As this order involves repetition and may 
not prove to be that most convenient for the discussions at the Conference, 
a section setting out the bases of discussion in a systematic order will also 
be included. 

Further, the Committee proposes at its May session to draw up a more, 
complete report in which it will indicate in greater detail the progress made 
in the preparatory work for the Codification Conference. In this report it 
will, in particular, indicate in regard to each subject before the Conference 
the principal points with which the discussion at the Conference might 
deal. oer, wow as : ; 

In the course of its work, the Committe2 has been led to consider the 
question of the date at which the first Codifiration Conference should meet. . 
The earliest date which can be contemplatec is October 1929. In October, 
however, the Institute of International Law will meet at New York, and it is 
to be expécted that several of its members will be delegates at the Confer- 
ence., The members of the Institute are expected to return to Europe about 
November 5th. Those of them who will ke delegates at the Conference 
must be allowed first to get into touch with their Governments. Further- 
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more, it is impossible without risk of disorganization to hold the Conference 
concurrently with the December session of the Ccuncil of the League of 
Nations. It seems, therefore, that it is impossible to convene the Confer- 
ence in 1929. 

On the other aand, it must be observed that a certain period of time is 
necessary to enacle Governments and learned bodies to examine the replies 
of each Governnent, the Committee’s observations and the bases of dis- 
cussion drawn up by it. Such a study, if sufficient time is allowed for it, 
will make it possible for existing differences of opinion to be attenuated. 
From this point of view, a delay of a few months will not be time lost. 

The Committee would accordingly suggest that the meeting of the Confer- 
ence should be fixed for the spring of 1930. 


SECOND REPORT SUBMITTED TO THE COUNCIL BY THE 
PREPARATORY COMMITTEE FOR THE CODIFICATION 
CONFERENCE * 


The Preparatory Committee for the Codification Conference met again 
at Geneva from May 6th to 11th, 1929. `. l 

At a former session held from January 28th to February 17th, 1929, this 
Committee had examined the replies to the request addressed to Govern- 
ments for information on the three questions included in the agenda of the 
future Conferenze: nationality, territorial waters and responsibility of States 

for damage caused in their territory to the person or property of foreigners. 
In the light of shese replies, it prepared certain bases of discussion for the 
use of the forthcoming Conference. In its first report to the Council, dated 
February 18th, 1929, it gave an account of this stage of its work. 

At the present session, it first considered the replies which have been 
received in the neantime from the United States of America, Australia and 
Belgium. With these replies, thirty Governments have now, in whole or in 
part, complied with the request for information. 

The new repies have made it possible for the Committee to review its 
bases of discuss.on, together with the explanatory notes which accompanied 
them, and to draft them in final form. 

‘These bases cf discussion are not in any way proposals put forward by the 
Committee. They are the result of the Commitiee’s examination of the 
Government replies and a classification of the views expressed therein. In 
‘most cases, these bases of discussion take the form of provisions concerning 
which all, or at any rate most, of the Governments are agreed, or provisions 
regarding whick the difference of opinion is not so great as to preclude agree- 
ment after further consideration and, if necessary, emendation by the 
Conference. Some of these bases—though very few—have been proposed 


* League of Nations Document C, 73. M. 38. 1929. V. 
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as an opening for discussion, in the hope that such discussion may lead to 
agreement. 

In some cases, in drawing up these bases of discussion, the suggestions put 
forward by a Government have not been incorporated, either because their 
realization seemed difficult or because th2 opinion of the various Govern- 
ments was not stated in sufficient detail. Every Government will naturally 
be free to offer its suggestion once more in the form of a proposal ta be laid 
‘before the Conference. The Committee, however, considers that such 
proposals should only be put forward if there seems to be some reasonable 
hope of their adoption. 

In the first part of the report submittec by the Committee, the bases of 
discussion, with the explanatory observations, are set out in the same order 
as the points in the request for information and the replies supplied by the 
Governments. The Committee has now taiought it desirable to group these 
bases in a more systematic manner, by wh ch grouping the Conference may 
be guided when proceeding to their examimation. 

Although these bases are the result of a comparison of the various Govern- 
ments’ views, they are merely a stage in ~he procedure and not an end in 
themselves. It should also be remembered that all.Governments have not 
sent their replies. Moreover, the beses da not represent in every respect 
the expression of existing unanimity. 

According to circumstances also, these bases have been arrived at on 
different lines. Sometimes they represen; what Governments or certain 
Governments hold to be the existing law; cometimes they express what the 
Governments or certain Governments are disposed to accept as a new provi- 
sion of conventional law; in some cases, again, the same provision is regarded 
by some Governments as coming within th2 former category and by others 
as coming within the latter. Certain bases of discussion have been put 
forward—for instance, as regards the extent of territorial waters—in the 
hope that a compromise may be reached as between conflicting concepts. 
Occasionally, particularly in the case of na-ionality, the bases of discussion 
contemplate certain provisions to which the various States would agree to 
make their law conform. In this connecticn, it will be necessary to decide 
whether the undertaking shall have full and immediate effect or shall only 
apply to future legislation, leaving existing laws intact. 

It is essential for the success of the Corference that these bases of dis- 
cussion should be studied with great care Ly the Governments before they 
give their instructions to their delegations. 

Even now, apart from the results which may be expected from the Con- 
ference itself, the Committee observes thai the replies of certain Govern- 
ments are such—owing to the details they contain—as to define the present 
state of international law with greater clearn=ss than heretofore. Moreover, 
the proposal for a Conference on the Codifization of International Law has 
led to much important work of a doctrinal order. The Committee has 
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borne constaatly in mind the resolutions adopted in the past few years by 
the Institute of International Law and the International Law Association 
on the subjecis coming within the scope of the first Conference. It has also 
greatly benefted by the research work specially conducted, in view of the 
Conference, at Harvard, under the direction cf Mr. Manley O. Hudson 
with the able assistance of Mr. Richard W. Flournoy, Mr. Edwin M. Bor- 
chard and M-. George Grafton Wilson. In these documents the Conference 
will find ver} valuable information regarding the state of positive law and 
the practical difficulties which have arisen between States in connection 
with nationacity, territorial waters and responsibility for darnage suffered 
by foreigners ° 

At its Mar. 1929 session, the Committee also had occasion to consider a 
letter from tae Chairman of the Advisory end Technical Committee for 
Communications and Transit, dated March 26th, 1929, and containing 
certain desiderata in respect of territorial waters. The Committee suggests 
that the Council should communicate a copy of this letter to the various 
Governments, which would thus be able to take it into account in so far as 
they deem this necessary when issuing instructions to their delegates to the 
Conference.* 

At this same session, the Committee has had tc fulfil a new duty entrusted 
to it by the Council in its resolution of March 7th, 1929, instructing the 
Committee tc consider the action which the Council might take in execution 
of paragraph 3 of the Assembly’s resolution of September 27th, 1927. 


* LETTER FROM THE PRESIDENT OF THE ADVISORY AND TECHNICAL COMMITTEE 
FOR COMMUNICATIONS AND TRANSIT 


[Document C. 218 (1) M. 96. 1929. V.] 
[Translation.] Geneva, March 26th, 1929. 


I have the hoor to bring to your attention the following resolution which was adopted 
by the Advisory-and Technical Committee for Communications and Transit in the course of 
its thirteenth session, held et Geneva from March 15th to 28rd, 1929: 


“The Advisory and Technical Committee for Communications and Transit, 

“Having zaken note of the inclusion of the question of territorial waters in the draft 
agenda of tie First Conference for the Progressive Codification of International Law, 
and having zegard solely to the interests of communications and transit: 

“Draws the Conference’s attention to the following points to which it thinks con- 
sideration should be given in the codification of international law: 

(a) Ir exercising its sovereignty, the State must respect the limitations imposed 
by international law; 

“(b) Tae ship merely passing through territorial waters should have the fullest 
possible feedom; 

“(e) Territorial waters should be kept within as narrow limits as possikle; 

“(d) AState, even within territorial waters, should not interfere with the rights, 
duties anc obligations of those on board a foreign ship, as established under the laws 
of the flag of that ship; 

“(e) TLe State should be responsible for the infringement of the rights of s foreign 
ship unde“ international law.” ` 

(Signed) SEELIGER, 
President of the Advisory and Technical Committee 
for Communications and Transit. 
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This resolution recommends that the Counzil, in issuing the invitations to 
the Conference, “should indicate a number of general rules which should 
govern the Conferénce, more particularly as regards: 

“(a) The possibility, if occasion shoald arise, of the States repre- 
sented at the Conference adopting, amongst themselves, rules accepted 
by a majority vote; 

“(b) The possibility of drawing up, -n respect of such subjects as 
may lend themselves thereto, a comprekensive convention and, within 
the framework of that convention, other more restricted conventions; 

“(c) The organization of a system fcr the subsequent revision of the 
agreements entered into; and 

“(d) The spirit of the codification, which should not confine itself 
to the mere registration of the existing rcles, but should aim at adapting 
them as far as possible to contemporary conditions of international 
life.” 


The Committee, therefore, has framed craft Rules for the first Confer- 
ence.} 

Naturally, these Rules must be regarded merely as proposals. It will 
be for the Conference itself to adopt or to reject them, or to make any 
modifications, additions or extensions it may consider desirable. 

In framing these Rules, the Committee drew upon the regulations 
adopted by a number of recent conferences, and upon the Rules of the 
Assembly. As regards certain details, it has expressly referred to the latter. 

The composition of the Conference, which is indicated at the beginning 
of these draft Rules, is in conformity with the decision adopted by the 
Assembly. No reference has been made tò the desirability of including 
women on the delegations in view of the dscussion which will take place 
on the subject of nationality. The reason sor this is that the composition 
of delegations is a matter for the individual Governments, and the latter 
„will adopt on this question the decisions which they consider desirable. 

The draft Rules have been framed with the object of enabling the Confer- 
ence to work rapidly and of ensuring that each delegation shall have adequate 
influence on the joint work and be free to submit proposals. It has accord- 
ingly been suggested that questions should ke discussed fully in three Com- 
mittees, and that the latter should perform sheir work simultaneously. In 
order to allow of this being done, delegaticns must be appropriately con- 
stituted by Governments. Each delegation might, perhaps, consist of 
an adequate number of technical delegates in addition to a plenipotentiary 
delegate. Though this point may be brought to the notice of Governments, 
it was not, however, a matter which could be dealt with in the Rules. l 

The suggestion that the Conference shold deliberate on the bases of 
discussion prepared by the Preparatory Committee was also prompted by 
a desire to facilitate the work of the Conference. In point of fact, these 
bases of discussion were furnished by the Governments themselves, which 


1 Submitted to the Council in Document C. 190. 19£9. V. [Printed herein, infra, p. 74.] 
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France, Great Britain, Hungary, India, Italy, Japan, Latvia, Norway, New Zealand, 
Netherlands, Polend, Roumania, Sweden, Switzerland, Czechoslovakia.] j 


OBSERVATIONS 


The replies set out above recognize in general zhe right of each State to 
apply its own law to the exclusion of any other. The question of diplomatic 
protection will be examined below. 


Basis or Discussion No. 3 


A person having two nationalities may be considered as its national by 
each of the two States whose nationality he possesses. 


Port II, No. 2 


_ A second caze is formulated in the request for information addressed to 
the Governments as follows: 


“The question may arise directly between two States 2ach of which 
considers zhe person to be its national. The point to be determined is 
whether e-ther of these States is entitled to exercise the right of diplo- 
matic pro-ection on behalf of the person as against the other State (see 
Articles 1. 5 and 6 of the Preliminary Draft of the Committee of Ex- 
perts). I” no answer covering all cases can be given, certain subsidiary 
questions should be considered. Can such diplomatic protection be 
exercised as against a State of which the person concerned has been a 
national s.nce his birth, or as against a State of which he is a national 
through naturalization, or in which he is domiziled or on behalf of which 
he is or has been charged with political functions? Or, finally, is the 
admissibil ty or inadmissibility of the exercise of diplomatic protection 
as between the two States governed by other considerations capable of 
being formulated?” 


[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium. Bulgaria, Denmark, Egypt, Estonia, United States of America, Finland, 
. France, Great Brizain, Hungary, India, Italy, Japan, Latvia, Norway, New Zealand, Nether- 


~ lands, Poland, Rcumania, Siam, Sweden, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


The replies cet out above are not in absolute agreement with one another. 
While some replies claim to exclude any exercise of diplomatic protection 
in the case in cuestion, others would do so only where such protection would 
be exercised against the State in which the person concerned is habitually 
resident; othe” replies, on the contrary, admit the right of protection. - 
_ Accordingly, it has seemed desirable to formulate on this point a basis of 
discussion accompanied by an alternative. 


Basis oF Discussion No. 4 


A State may not afford diplomatic protection to one of its nationals against 
a State.whose nationality such person also possesses. - 
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Alternative; Add to the above text tha words: 
“Tf he is habitually resident in the etter State.” 


Porr IJ, No £ 


A third case is formulated in the request fr information addressed to the. 
Governments as follows: 


“The question may present itself t» a third State. What principle 
decides which nationality is to-pre-vail «ver the other? Should prefer- 
ence be given to the nationality whica corresponds to the domicile of 
the person concerned (the criterion adepted in the Preliminary Draft 
of the Committee of Experts and by tae International Committee of 
Jurists which met at Rio de Janeiro in 1327), or to the nationality which ` 
corresponds to the person’s habitwal residence (the criterion adopted 

. by the Conference on Private Inter2at cnal Law at The Hague in 1928), | 
or to the nationality last acquired; or should account be taken of the 
person’s own choice; or should pref: rence be given as between the 
conflicting laws to the one most clesel.resembling the law of the third. 
State itself; or should some other elericnt of the case determine which 
nationality i is to prevail?” 


[Replies were made by the following Govermmers: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Estena, United States of America, Finland, 
France, Great Britain, Hungary, India, Italy, Javan, Latvia, Norway, New Zealand, 
Netherlands, Poland, Roumania, Siam, Sweden, Svizzerland, Czechoslovakia.] 


OBSERVATIONS 


The replies on this point are somewhat d-vergent. The divergences which 
they show are, however, capable of recon: iiation if it is agreed that there 
would be advantages in possessing on th= point in questior a fixed rule 
which would henceforth be generally acceptad. 

On the other hand, the question does nt arise in exactly the same form 
where the case is one of applying the law of the person’s nationality to 
determine his personal status and wher it 5 a question of one of the other 
consequences of nationality. In the former case, it is necessary to have 
an objective criterion independent of arbitrary choice: the criterion of 
habitual residence is that adopted in the metser by the Conference of Private 
International Law at The Hague in 1£28, :n preference to the criterion of 
domicile, which involves a legal concertioa which is differently understood 
in different countries; failing habitual residere in one of the two States which . 
consider the person as their national, it "auld be necessary to determine 
which State was, according to the circumrtances of the case, the one with - 
which the person was in fact the more intixately connected. For purposes 
other than personal status (application cf a treaty, police regulations 
regarding foreigners, etc.), it seems possible :0 make the person’s own ohmos 5 
the determining factor. 
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Basis or Discussion No. E 


Within a thirc State: (a) as regards the application of a person’s national 
Jaw to determin> questions of his personal status, preference is to be given 
to the nationality of the State in which the person concerned is habitually 
resident or, in the absence of such habitual residence, to the nationality 
which appears from the circumstances óf the case to be the persan’s effective 
nationality: (b) for all other purposes, the person concerned is entitled to 
choose which nasionality is to prevail; such choice, once made, is final. 


Port IIT 
Loss of Nationaity by Naturalization Abroad and the Expatriation Permit 


In the request for information addressed to the Governments, this point is 
stated as follows: ; 

“Does tha loss of nationality result directly from the neturalization ` 
in the foreign'country? Or, on the contrary, is it the authorization to 
renounce ths former nationality which causes that nationality to. be lost, 
and, if so, how and at what date? Is there an exact correspondence 
between the loss of the former nationality and the acquisition of the new 
nationality >y naturalization, especially as regards date? If such cor- 
respondence does not exist, is it desirable to establish it by an inter- 
national corvention?” 

[Replies were made by the following Governments: South Africa, Germeny, Australia, 
Austria, Belgium, Bulgaria, Chile, Denmark, Egypt, Estonia, United States of America, 
Finland, France, Gweat Britain, Hungary, India, Italy, Japan Latvia, Norway, New Zea- 
land, Netherlands, Foland, Roumania, Siam, Sweden, Switzerland, Czechoslovakia. ] 


OBSERVATIONS 


A great diversity exists on this point between the various legal systems. 
Some contain the rule that the nationality of the Stste is lost by acquisition 
of a foreign natienality; others make this consequence conditional upon the 
fulfilment of certain requirements prescribed by law; and, finally, others 
make the loss of nationality dependent on the grant by the competent au- 
thority of a releaze from allegiance or an expatriation permit. 

An important advance would be made if States azreed to recognize that, 
in principle, the voluntary acquisition of a foreign nationality should involve 
the loss of the former nationality. At the same time, an understanding might 
be reached as to restricting the list of the legal requirements on waich a State 
would continue free to make the loss of its nationality conditional. 

The system of an expatriation permit would continue to be useful in the 
ease of persons not satisfying the requirements prescribed by law for loss of 
the State’s nationality as the result of acquiring a Zoreign nationality; the 
permit would th2n not be sufficient in itself to produce loss of nationality 
but would allow this consequence to arise from the acquisition of a new 
nationality. 
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Basis or Discussz0on No. 6 


‘In principle, a person who on his own : pplication acquires a foreign na- 
tionality thereby loses his former natiorclity. The legislation of a State 
may nevertheless make such loss of ite aationality conditional upon the 
fulfilment of particular legal requirement: egarding the legal capacity of the 
person naturalized, his place of residence, >- his obligations of service towards 
the State; in the case of persons not satisf~mg these requirements, the State’s 
legislation may make the loss of its natizaality conditional upon the grant 
of an authorization. . 


OBSERVAT CNS 


If the above basis of discussion is not arl: pted, it would seem at least possi- 
ble to reach a more limited agreement x the sense of making the loss of 
nationality resulting from release from +Legiance (an expatriation permit) 
conditional upon the acquisition of a fore. gn nationality; this would ensure a, 
concordance between the two processes Lich States applying the system of 
release from allegiance declare in general -c be desirable. With this purpose, 
the following basis of discussion has been.crawn up; it has a subsidiary char- 
acter and will only require to be consider24 if the preceding basis is rejected. ` 


Basis or Discuss No. 6 bis. 


A release from allegiance (expatriaticc permit) does not entail loss of 
nationality until a foreign nationality is azsuired. 


_ Port - 
Effect of Naturalization of Parents ton the Nationality of Minors 


__ In the request for information address: c to the Governments, this point is 
stated as follows: 


“ Effect of naturalization of pare . upon the nationality of minors.” 


[Replies were made by the following Govern=ents: South Africa, Germany, Australia, 
“Austria, Belgium, Bulgaria, Denmark, Egypt, E-tonia, United States of America, Finland, 
France, Great Britain, Hungary, India, Italy Japan, Latvia, Norway, New Zealand, 
Netherlands, Poland, Roumania, Siam, Sweden, Switzerland, Czechoslovakia.] 


OBSERVAEIONS 


It is fairly generally recognized to-day that naturalization of the- parents 
involves that of children who are minor. and not married—at least, if they 
live with their parents. This legal siti. ction might be stabilized. As re- 
gards the exceptions to this principle in s»me legal systems, a rule might be 
adopted permitting each State to mainteia such exceptions as are embodied 
at the present moment in its own law. 
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‘Basis or Discussion No. 7 


Neturalizatien of parents involves that of their children who are minors 
- and not married but this shall not affect any See to this rule at present 
contained in tke law of each State. 


OBSERVATIONS 


The plies co not-all consider the question whether naturalization of the 
parents causes children who are minors to lose their former nationality. 
Doubts may arise in this connection from the fact taat sometimes acquisition 
of a new nationality only involves loss of the former nationality if the acquisi- 
tion was voluncary. The question deserves to be considered and discussed. 

In this connection, it seems that the loss of nationality by the children 
should only oceur if it also occurs for the parents themselves. 


Basis or Discussion No. 8 


_ Naturalizatien of the parents causes children who are minors and not mar- 
ried to lose thsir former nationality if the children thereby acquire their 
‘parents’ new nationality and the parents themselves lose their former 
nationality in consequence of the naturalization. 
A State may exclude the application of the preceding provision in the case 
of children of iis nationals who become naturalized abroad if such children 
- continue to res.de in the State. 


OBSERVATIONS 


It is not sufficient in this matter to prevent the children from having two 
nationalities; itis desirable also to prevent divergences between legal systems 
resulting in the children being left without nationality as a consequence of 

_the naturalization of the parents. For this purpose, it is desirable to provide 
that the children shall keep their former nationzlity when their parents’ 
` new nationality does not extend to them. . 


Basis or Discussion No. 9 


_ When naturelization of the parents does not exzend to children who are 
minors, the latter retain their former nationality. 


Pont V 
Application of the jus soli to the Children of Various Foreign Officials 


In the request for information addressed to the Governments, this point is 
stated as follows: 
“ Application of laws conferring the nationality of the State on persons 


born within its territory to the case of children of persons enjoying diplo- 
matic privileges, and, in general, of persons exercising official functions 
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on behalf of a foreign Government, nch as consuls, financial agents, 
members of a military or commercial tission, etc. 

“If these laws are’ applicable to sich children, should the cases of 
double nationality which result be tzeased in accordance with the rules ` 
ordinarily applicable or in accordance vth different rules? 

“Tf these laws do not automaticall- apply to such children, are they 

. given the opportunity of claiming the “.enefit of them?” 


[Replies were made by the following Governmen-s: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Chile, Denmark, Ezry, Estonia, United States of America, 
Finland, France, Great Britain, Hungary, Incic, Italy, Japan, Latvia, Norway, New 
Zealand, Netherlands, Poland, Roumania, Siam, Sweden, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


This question arises only under legel systems admitting the jus soli. 
There would seem to be no objection of prrziple to the view that the jus soli 
does not apply compulsorily to children bcra to persons enjoying diplomatie 
immunities. , 

It will be for the Conference to consider whether this solution of the prob- 
lem should be extended to the children >` consuls by profession (consuls 
de carriére) and, in general, to the children of persons of foreign nationality 
exercising official functions in the name of aforeign Government or, whether 
it is necessary to make special provision Dr the possibility of repudiating 
nationality acquired jure soli; the Government replies show hesitation c on 
this point. 


Basis or Discuss cn No. 10 


Rules of law which make nationality depend upon the place of birth do not 
apply automatically to children born to p-250ns enjoying diplomatic immu- 
nities in the country where the birth cesnrs. The child will, however, be 
entitled to claim to come within the prov cons of the law of the country to 
the extent and under the conditions preser ted by that law. 


The same principle shall apply: (1) to techildren of consuls by fitbteaslone T 


(2) to the children of other persons of foregn nationality exercising official 
functions in the name of a foreign Govermr: nt. 


Pomr VL 


Birth on the Territory of a State while the P-rents were merely passing through 
, the Territery 


In the request for information address:c. to the Governments, this point 
is stated as follows: 
“Application of laws conferring the Lationality of the State on persons 


born in its territory to the case of a @_ld born in the territory while the 
parents were merely passing through.” 


[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Chile, Denmark, Egypt, Estcn.a, United States of America, Finland, 
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France, Great Britain, Hungary, India, Italy, Japan, Latvia, Norway, New Zealand, 
Netherlands, Poland, Roumania, Siam, Sweden, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


On this poin., the replies indicate the divergences which exist between the 
various legal srstems. Some regard the question as not arising, since they 
maintain the rule of jus sanguinis. Others grant nationality jure soli only if 
other factors accompany birth on the territory. Others attach this conse- 
quence to mere birth on the territory, but at the same time avoid the dis- 
advantages of the rule by granting a possibility of option. In these circum- 
stances, it does not seem possible to retain the present point for discussion. 


Point VII 


Children born if Parents who are Unknown or have no Nationality or are of 
Unknown Nationality 


In the request for information addressed to the Governments, this point 
is stated as fol-ows: 


“Natiorality of a child of unknown parents, of parents having no 
nationality, or of parents of unknown nationality.” 

[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Estonia, United States of America, Finland, 
France, Great Britain, Hungary, India, Italy, Japan, Latvia, Norway, New Zealand, 
Netherlands, Poland, Roumania, Siam, Sweden, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


In the case cf a foundling or of a child whose parents are juridically not 
known, the att~ibution to the child of the nationality of the country of birth 
is generally admitted. 


Basis oF Discussion No. 11 


A child whose parents are unknown has the nationality of the country of 
birth. , 

A foundling -s, until the contrary is proved, presumed to have been born 
on the territory of the State in which it was found. 


OBSERVATIONS 


The ease of the child of parents.of unknown nationality or having no 
nationality raises greater difficulties. Some legal systems give it the na- 
tionality of the country of birth; others refuse this nationality in order to 
‘avoid conferrinz the country’s nationality on too large a number of children 
of persons without nationality ; others, finally, adopt an intermediate solution 
by making the attribution of the country’s nationality conditional upon 
prolonged resiGence in the country. This intermediate system would seem 
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to furnish a basis for regulating the matte in a convention in a way which 
would prevent certain cases of absence of nationality. The acquisition of 
the nationality might be made conditionel on the child’s remaining in the 
territory of the State up to a fixed age. I- would, moreover, be desirable in 
this connection not to interfere with legal systems which are more generous. 
in conferring the nationality of the countr> on persons who would otherwise 
be without nationality. 


Basis oF Discussion No. 12 


Except where the nationality. of the Sta-e is acquired directly by birth on 
its territory, a child of parents having no rationality, or whose nationality is 
unknown, has the nationality of the State of birth if it lives there up.to an 
age to be determined by the State. The aze thus to be determined shall not 
exceed eighteen years. 


Point VIO 


Children of Parents whose N atio2ality is not transmitted 
to them by Operaton of Law 


In the request for information addressed to the Governments, this point is 
stated as follows: 

“The Committee has in mind the cse of a child born abroad the law 
of whose parents makes -transmissior of their nationality conditional 
upon their birth on the national territory, or, again, the case of an 
illegitimate child whose parents are G different nationalities and who, 
under the national law of the father should possess the mother’s. na- 
tionality, and, under the national law of the mother, should possess the 
father’s nationality. f 

“In cases of this nature, should the child be considered to possess the 
nationality of the parents, or one of th2m, or the nationality of the State 
of birth?” - 

[Replics were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Chile, Denmark, Egypt, Estona, United States of America, Finland, 
France, Great Britain, Hungary, India, Italy, “pan, Latvia, Norway, New Zealand, 
Netherlands, Poland, Roumania, Siam, Sweden, S-itzerland, Czechoslovakia.] 


OBSERVATICNS 


The case in which the nationality of the parents is not transmitted to the 
child by operation of law presents analogics to the case in which the parents 
are of unknown nationality or without nationality. It seems that the 
solution could be sought in the same diection. Certain replies suggest 
removing the limitations which particular legal systems sometimes place on 
the transmission to children of their parents’ nationality; this idea, however, 
ignores the fact that those obstacles have in general the beneficial effect of ` 
preventing numerous cases of double naticnality. 
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Basis or Discussion No. 13 


Except where tke nationality of the State is acquired directly by birth on 
its territory, a child of parents whose nationality is not transmitted to it by 
operation of law hss the nationality of the State of birth if it lives there up to ` 
an age to be determined by the State. The age thus to be determined shall 
not exceed eighteen years. 


Port IX 
Birth on Board a Merchant Shig 


In the request for information addressed to the Governments, this point is 
stated as follows: 
“Is birth cn board a merchant ship to be assimilated, as regards 


acquisition of nationality in virtue of birth, to birth « on the territory of 
the State whcse flag the ship flies: 


(a) When the birth occurs while the ship iz on the high sea? 

“(b) Wken it occurs while the ship is in the territorial waters of a 
foreign State? 

“(e) Ween it occurs while the ship is in a foreign port?” 


[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Denmark, Egypt, Estonia, United States of America, Finland, France, 
Great Britain, Hunga-y, India, Italy, Japan, Latvia, Norway, New Zealand, Netherlands, 
Poland, Roumania, Sam, Sweden, Switzerland, Czechoslovakia.. 


OBSERVATIONS 


This point arises only in connection with the determination of nationality 
jure soli. The replies submitted show that, while the assimilation in ques- 
tion is in some cases admitted by most of the Governments (a merchant ship 
on the high seas), it causes more doubt in other cases. Accordingly, it has 
appeared desirabl= to formulate on this point a basis of discussion con- 
templating assimikttion to birth on the territory in very broad terms; this will 
render it possible, after discussion, either to affirm the basis or to restrict it to 
the extent considered appropriate. 


Basis or Discussion No. 14 


For the purposes of acquisition of nationality by Lirth, birth on board a 
merchant ship is assimilated to birth on the territory of the State whose flag 
the ship flies, whezher the ship be in the waters or ports of such State or on 
the high seas or ir foreign territorial waters or in a fereign port. ` 


OBSERVATIONS 


Some replies saz that birth in a port constitutes birth on the territory of 
the State to which the port belongs, even if it occurs on board a foreign 
merchant ship. J the child is at the same time considered to have been born 
on the territory o- the State whose flag the ship flies, the result may be to | 
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give it two nationalities jure soli. The attention of Governments is called to 
this point. With a view to its examin-tion, it is dealt with in the following 
provision, which should be considered at the same time as the preceding 
basis of discussion: 


Basis or Discussion No. 14 bis 


Birth in a port on board a merchant chip constitutes birth on this territory 
of the State to which the port belongs. even if the ship is a foreign ship. 


Pome X 
` Right of Option in case 3f Double Nationality 


In the request for information addressed to the Governments, this point is 
stated as follows: 

“Option by a person entitled to double nationality. Conditions 
governing such option. Is there ar. option between the two nationalities 
or a power to renounce one of ther: and, if so, which? Can the system 
of option be made general or be e=tended and, if so, to what extent?” 


{Replies were made by the following Goverments: South Africa, Germany, Australia, 
Austria, Belgium, Chile, Denmark, Egypt, Es‘onia, United States of America, Finland, ` 
France, Great Britain, Hungary, India, Italy,-Japan, Latvia, Norway, New Zealand, 
Netherlands, Poland, Roumania, Siam, Sweder, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


As is explained in the request for irformation, what is to be dealt with 
under this point is less an option than a “enunciation by the person concerned 
of one of two nationalities attributed tə him. 

The views of the Governments on tae point are very divergent. While 

some think that the solution of the p-oblem of double nationality can be 
found in giving the person concerned wide possibilities of renouncing one 
-nationality, others merely contemplat: d a power to reject the nationality 
which has been acquired jure soli, and others, again, refer to the danger 
which free choice by the person may irvolve. Doubts are raised as to the 
possibility of settling this question by a general provision. On the other 
hand, the suggestion is made that ths question should not be left to be 
decided by the person concerned, but: that a solution should be imposed 
upon him if he does not make his choice at the proper time; it does not seem 
likely that in present circumstances tuis last suggestion would meet with 
general acceptance. 

It appears that an intermediate solition might be sought which would 
give the person concerned the power to “enounce one of his two nationalities, 
subject, however, to the authorizatior. of the Government and with the 
formulation of certain restrictions on tae Government’s right to refuse. the 
authorization. The liberty would require to be reserved to each State to 
establish wider rights to renounce its nationality. 
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Basis or Discussion No. 1E 


Without prejudice to the liberty of a State to accord wider rights to re- 
nounce its natiorality, a person of double nationality may, with the author- 
ization of the Government concerned, renounce one 2f his two nationalities. 
The authorization may not be refused if the person has his habitual residence 
abroad and satisfies the conditions necessary to cause loss of his former 
nationality to result from his being naturalized abroad. 


OBSERVATIONS 


Mention should be made of the fact that some replies have referred to the 
inconveniences which arise from enforcing military service obligations upon 
persons of double nationality before they have reached the age at which they 
have an option ketween their two nationalities. 


Point XI 
Effect of Marriage upon the Nationality of the Wife 


In the request for information addressed to the Governments, this point is 
stated as follows: 

“Loss of nationality by a woman as the result of marriage with a 
foreigner. 

“Assumirg such loss of nationality to be tae rule of the woman’s 
national law, is it conditional on the national Jaw of the husband con- 
ferring his rationality on the woman? 

- “Tn like manner, if during the period of marzied life a change occurs 
in the nationality of the husband, is loss of nationality by the woman, 
assuming it to be the rule of her national law, conditional upon the new 
national law of the husband giving her the husband’s new nationality?” 

[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Estonia, United States of America, Finland, 
France, Great Britain, Hungary, India, Italy, Japan, Latvia, Norway, New Zealand, 
Netherlands, Poland, Roumania, Siam, Sweden, Switzerland, Czechoslovakia] 


OBSERVATIONS 


The replies submitted do not make it possible at present to hope for a 
general agreement establishing either the rule that marriage does not affect 
the wife’s natiorality or the rule that the wife takes by marriage the na- 
tionality of her husband. 

It appears at least possible, and it is desirable, to >revent the operation of 
conflicting legal rules from causing a woman to lose her nationality, as the 
result of marriag2, without acquiring another. It would be sufficient for this 
purpose to agree that the loss of the one nationality shall be conditional on 
the acquisition >f the other. The two contrasting legal systems remain 
unaffected, but the woman will be prevented from becoming stateless. 
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Basis or Discuss:on No. 16 


If the national law of the wife causes h r to lose her nationality on marriage 
with a foreigner, this consequence shall t= conditional on her aoduining, the 
nationality of the husband. 


OBSERVATIONS 


An analogous provision seems possib € in regard to the effect upon the 
nationality of the wife which some lega- systems attack to a change in the 
husband’s nationality during marriage. 


Basis or Discusszon No. 17 


If the national law of the wife causes aer to lose her nationality upon a 
change in the nationality of her husband occurring during marriage, this 
. consequence shall be conditional on he“ acquiring her husband’s new, na- 
tionality. 
OBSERVATIONS 


Tt seems, moreover, that, in the case o` aaturalization of the husband dur- 
ing marriage, it is possible to go furth-x than merely to provide for con- 
cordance between the acquisition of the c ne nationality and the loss of the 
other which may result therefrom for the wife. “Without purporting to 
determine completely whether such chaxge of the husband’s nationality in- 
volves a corresponding change for the wife, it might be agreed that ‘the 
change in the wife’s nationality shall be conditional on her. consent. 


Basis or Discuss on No. 18 


` Naturalization of the husband during marriage does not involve a change 
of nationality for the wife except with F= consent. 


Pon XII l 
Effect of Dissolution of a Marriage tzon the Nationality of the Wife. T 


In the request for information addressed to the Governments, this point is 
stated as follows: 


“Status of a woman who, after a2yuiring the nationality of her hus- 
band in consequence of or during ar marriage, recovers her original 
nationality after dissolution of the -carriage. 

“Does the woman in such a case ose the nationality which she ac- 
quired in consequence of or during tax marriage? In seems necessary to 
consider separately: (a) the case Fuere the recovery of the original 

_ nationality occurs automatically by sDeration of law; (b) the case where 
the recovery results from the decisicc.of a public authority; and (c) the 
case where the recovery results from.a declaration of intention by the 
woman herself.” 


f [Replies were made by the following Govern=-nts: South Africa, Germany, -Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Estonia, United States of America, Finland, 
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France, Great Britain, Hungary, India, Italy, Japan, Latvia, Norway, New Zealand, 
Netherlands, Poland, Roumania, Siam, Sweden, Switzerland, Czechoslovakia.] 


OBSERVATIONS 

Here the divergences between different legal systems may involve the wife 
either in loss of all nationality or in double nationality. It is desirable to 
establish a concordance between her recovery of her former nationality and 
her loss of the nationality acquired by her marriage, making such loss de- 
pendent on the recovery of the former nationality. On the other hand, 
instead of contemplating a recovery of the former nationality operating 
automatically and in every case, it appears proper to allow it only on ap- 
plication by the woman herself; it is to be presumed that she will take account 
of the interests of her children. 


‘Basis or Discussion No. 19 
After dissolution of a marriage, the wife recovers her former nationality 
only on her own application and in accordance with the law of her former 
country. If she does so, she loses the nationality which she acquired by her 
marriage. 
Pornt XIII 
Other Effects of Marriage upon Nationality 


In the request for information addressed to the Governments, this point is 
stated as follows: 


“Other effects of marriage upon nationality.” 


[Replies were made by the following Governments: Soutk Africa, Germany, Australia, 
Belgium, Denmark, Egypt, Estonia, United States of America, Finland, France, Great 
Britain, Hungary, Yndia, Japan, Latvia, Norway, New Zealand, SANA Poland, 
Roumania, Siam, Sweden, Switzerland.] . 


OBSERVATIONS 


It does not seem possible to extract from the replies any point on which a 
further basis of discussion is needed. 


Porr XIV 
Efect of Legitimation upon Nationality 


Ti the request for information addressed to the Governments, this point is 
stated as follows: 


“Effect of a change in the status of an illegizimate child (recognition, 
legitimation) upon the child’s nationality. 

“In what cases and to what extent is there such an effect? More 
particularly, if the illegitimate child loses the former nationality, is such’ 
loss conditional upon acquisition of another nationality (that of the 
father or of the mother, as the case may be)?’ 


{Replies were made by the following Governments: Souta Africa, Germany, Australia, 
‘Austria, Belgium, Bulgaria, Denmark, Egypt, Estonia, United States of America, Finland, 
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France, Great Britain, Hungary, India, Italy, Japan, Latvia, Norway, New Zealand, 
Netherlands, Poland, Roumania, Siam, Swed-n, § vitzerland, Czechoslovakia.] 


OBSERVATICNS 


It does not seem ‘possible to anticipate 22 agreement determining the con- 
sequences of the recognition of an iLegi-mate child upon the child’s na- 
tionality. 

The divergences between the varicus rales appear, however, to be less 

serious as regards the effect of legitimati~1 upon nationality. An attempt - 
might be made to unify the law on ths prot by agreeing that legitimation 
shall cause the child which is legitimized totake the father’s nationality and 
to make it lose the nationality previously +: quired by descent. Some States 
do not to-day accept this solution, but tha- will perhaps be willing to adopt 
it in order to arrive at a simple and unifcrm solution of the problem. 


Basis or Discuszen No. 20 


_ Legitimation by the father of an illegitimate child who is a minor and does 

not already possess the father’s natioualis~ gives the child the father’s na- 
tionality and causes it to lose a natioralit} which it would previously have 
acquired by descent from its mother. 


OBSERV.{TI#r's 


If the above basis of discussion is not opted, it seems that agreement 
could easily be secured to make the ldsz ofthe illegitimate child’s former na- 
tionality conditional upon acquisition of . new nationality as the result of 
the change in the child’s civil status. With this object, the following is sub- 
mitted as a subsidiary basis of discussbn. 


Basis or Discussior No. 20 bis 


The original nationality of an illegitimate child is not lost by change in its 
civil status (legitimation, recognition) unizzs the law governing the effects 
thereof in regard to nationality invests it th another nationality. . 


- Point XY 
Effect of Adoption apor Nationality 


"In the request for information addressed t the Governments, this point is 
stated as follows: 


“In what cases and to what excen.is there such an effect? More 
particularly, if the adopted child loses -te former nationality, is such loss 
conditional upon acquisition of the natic nality of the adoptive parent?” 


[Replies were made by the following Govermmert-: South Africa, Germany, Australia, 
Austria, Belgium, Denmark, Egypt, Estonia, Tnit-c States of America, Finland, France, 
Great Britain, Hungary, India, Italy, Japan, Lotvi., Norway, New Zealand, Netherlands, 
Poland, Roumania, Siam, Sweden, Switzerland, Cze.oslovakia.] : 


5 x 
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OBSERVATIONS 


Governments would hesitate to bind themselves as regards the acquisition 
of nationality by adoption. It seems, however, easy to agree that a State 
which admits loss of nationality as the result of adoption must make such 
loss conditional upon acquisition by the person adopted of the nationality of 
the adoptive parent. 


Basis or Discussion No. 21 


In countries of which the legal system admits loss of nationality as the 
result of adoption, this result shall be conditional upon the adopted child 
acquiring the nationality of the adoptive parent. 


FINAL OBSERVATION 


In so far as the provisions decided upon by the Conference invelve modifi- 
cations in the internal law of various countries in regard to the acquisition or 
loss of nationality, it must be made clear that such provisions do not affect 
the position established on individual cases before the entry into force of such 
provisions. 


II. TERRITORIAL WATERS* 


[General observations were submitted by the Governments of Austria, France, Hungary, 
Irish Free State, Netherlands, Portugal.] 


Por I 


Nature and Content of the Rights possessed by a State 
over its Territorial Waters 


In the request for information addressed to the Governments, this point is 


stated as follows: 


“It would seem possible to take as the point of departure the proposi- 
tion that the State possesses sovereignty over a belt of sea around its 
coasts. This involves possession by the State in the belt of the totality 
of those rights which constitute sovereignty, so that it is not necessary to 
specify that, for example, it has legislative authority over all persons, 
power to make and apply regulations, judicial authority, power to grant 
concessions and so forth. Itis obvious that in exercising its sovereignty 
the State must respect the limitations imposed by international law. 
It has therefore to be determined what those limitations are (see points 
IX, X, XII, XT. 

“The breadth of the belt will be considered under Point III. 

““The question arises whether it is possible for special rights belonging 
to another State to restrict or exclude the rights of the coastal State in 


* League of Nations Document C. 74. M. 39. 1929. V. Replies from the Government of 
Canada and of the Union of Soviet Socialist Republics received after publication of this 
document. See Documents C. 74 (a). M. 39 (a). 1929. V. and C. 74 (b). M. 39 (b). 
1929. V. 
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the belt. Are such special rights claired by any State? If so, what is 
the extent and ground of the claim? Is the claim admitted by other 
States?’ 


{Replies were made by the following Governm-rts: South Africa, Germany, Australia, 
Belgium, Bulgaria, Denmark, Egypt, Estonia, United States of America, Finland, France, 
Great Britain, India, Italy, Japan, Latvia, Norvaz, New Zealand, Netherlands, Poland, 
Roumania, Siam, Sweden.] 


OBSERVATD AS 


The replies show that the Governmerts agree in considering that a State 
has sovereignty over a belt of sea round žs coast. The only reservations 
expressed appear to be due to the desire ros to pronounce upon the theoreti- 
cal aspect of a question of terminology, o- io anxiety not to leave out of ac- 
count the fact that, in exercising such se ¥ereignty, the coastal State must 
respect the restrictions which result from international law. 

Attention is called to the special positicn of a protecting State or a manda- 
tory Power in regard to the territorial wats surrounding the territory under 
its protection or mandate; it has not seem ed necessary to mention this ques- 
tion expressly in the text prepared by the Committee. 


Basis or Discctss:on No. 1 


A State possesses sovereignty over a b2k of sea round its coasts; this belt 


constitutes its territorial waters. 
A 


OBSERVAT CNS 


These replies contain few references to-special rights claimed by one State 
over the territorial waters of another otherthan rights founded on treaty and 
to which reference is made by some Gow rnments. More often they indi- 
cate either that such claims are neither mide nor admitted, or else that the 
question is rather one of the delimitaticn between the territorial waters of 
two States. In these circumstances, thie question does not, it seems, require 
to be made the subject of a basis of disassion. 


Pom L 


Application of the Rights of the Ccastal State to the Air above 
and the Sea Bottom and Subsoil cowred by tts Territorial Waters 


In the request for information address= 1 to the Governments, this point i is 
stated as follows: 

“ Application of the rights of the ccastal State to the air above andthe . 

sea bottom and subsoil covered by its territorial waters.” 


[Replies were made by the following Goverr-rents: South Africa, Germany, Aiai 
Belgium, Denmark, Egypt, Estonia, United &rtes of America, Finland, France, Great 
Britain, India, Italy, Japan, Latvia, Norway, ew Zealand, Netherlands, Poland, Rou- 
mania, Sweden.] 
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: OBSERVATIONS 
- Unanimity exists on this point. 


Basis or Discussion No. 2 


The sovereignty of the coastal State extends to the air above its territorial 
waters, to the bed of the sea covered by those waters and to the subsoil. 


Point IIT 
Breadth of the Territoria! Waters 


: In the request for information addressed to the Governments, this point is 
stated as follows: 


“(a) Breadth of the territorial waters subject to the sovereignty of 
the State (three miles, six miles, range of cannon, etc.). 

“(b) Does the State admit any claim by any foreign State to exercise 
sovereignty, in virtue of usage, special geographical configuration, or 
any other ground, over a greater breadth of territorial waters than that 
over whisk the former State itself exercises sovereignty along its own 

` coasts? 

““(c) Does the State claim tò exercise rights outside the territorial 
waters subject to its sovereignty? Ifso, what precisely are those rights? 
On what are they founded? Are they claimed within a belt of fixed 

. breadth or within an indeterminate area of the waters adjacent to the 
coast but outside the territorial waters? 

“(d) Does the State admit any claim bv any foreign State to exercise 
such rights outside the territorial waters subject to the sovereignty of the 
latter State? 

“(e) Whatever be the existing law, is it considered possible and 
desirable to embody in a convention an agreement upon one of the 
following alternatives: 

“(1) A uniform breadth for territorial waters would be fixed for all 

- States and-for all purposes; 

“(2) A uniform breadth for territorial waters would be fixed for all 
purposes but the breadth might be different for different Siates on the 
ground of special circumstances; 

“/3) The territorial waters in which the State exercises sovereignty 
would be delimited, but beyond such limits, within an area to be 
determined, the State would ‘be entitled to exercise such special 
rights as might be specified?” 


[Replies were made by the following Governments: South Africa, Germany, Australia, 
Belgium, Denmark, Egypt, Estonia, United States of America, Finland, Franc2, Great Brit- 
ain, India, Italy, Japan, Latvia, Norway, New Zealand, eed Poland, Portugal, 
Roumania, Sweden.] 


OBSERVATIONS _ 
The first question to be settled is the breadth of the territorial waters 
under the sovereignty of the State. 
- On this point, the replies are not unanimous. According to the majority, 
the breadth is three nautical miles. No reply disputes that territorial 
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waters include such a three-mile belt, bw there are several which contem- 
plate a greater breadth.’ Some present ta: claim of individual States to a 
greater breadth of territorial waters as one established in international law, a 
contention which is expressly rejected by aer replies; others mention such a 
greater breadth without stating whether tLry regard it as already recognized 
by international law; others recommend a2 extension of territorial waters as 
a matter to be agreed to but involving = innovation. The breadth pro- 
posed in some replies is four miles, in otherssix or eighteen. The idea is also 
found that, subject to certain reservations = State would be entitled to fix for 
itself the breadth of its territorial waters. In these circumstances, a basis of 
discussion is put forward resting on the m= ority opinion, ż.e., the three-mile 
limit; in no case, if considered as a minintr, is this contested in any reply. 


Basis or Discusson No. 3 


The breadth of the territorial waters under the sovereignty of the coastal 
State is three nautical miles. 


OBSERVATIONS 


Some States regard the above formula 1.an accurate and sufficient state- 
ment of existing international law. Cfhers, however, appear to hold 
strongly to the claim of sovereign righ- over more than three miles of 
territorial waters, particularly on the grow of historic rights or geographical 
or economic necessity; this claim is adxcitted by some and categorically 
disputed by other States. The question -£ not solely one of law: it is neces- 
sary to consider whether, whatever the esting law may be, it would not be 
desirable to insert in the Convention to b2 zoncluded a provision recognizing 
particular named States to possess mere extensive territorial waters. 
Despite the small number of the replies which favor this idea, it has been 
felt well to formulate it as a basis of disctsion, since it may furnish a means 
of reaching agreement. 

If the idea is adopted, it will be necessary to state clearly which States 
will enjoy the privilege in question and what will be the resulting breadth of 
their territorial waters. These quesciezrs can only be decided by the 
Conference itself. ' 


Basis or Discussion No. 4 


Nevertheless, the breadth of the terri.crial waters under the sovereignty 
of the coastal State shall, in the case o the States enumerated below, be 


fixed as follows: . . . 
OBSERVAM ONS 
In another respect the basis of Discus=on No. 3 seems to some States to 


be an accurate and sufficient statement international law. They consider 
that, while the coastal State exercises so7-reignty up to the three-mile limit, 
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outside the three miles is the high sea on which no State has any special 
rights. Other States, on the contrary, assert that they exercise certain 
rights beyond the three miles, more particularly in regard to the enforcement 
of Customs, sanitary and military regulations, and that they do not con- 
sider themselves to act contrary to international law by so doing. 

Examination of the replies shows it to be unnecessary to settle the ques- 
tions of international law which may arise in this connection. Most States 
agree, to a greater or lesser extent, that exercise of particular specified 
rights by the coastal State outside its territorial waters, t.e., on the high 
seas, can be accepted as legitimate—at any rate, as a compromise and as 
the result of a convention on the subject. It seems possible to reach agree- 
ment on the matter in respect of Customs and sanitary police measures and 
protection of the territory against dangers which may threaten it from the 
presence of particular ships. The rights in question do not exclude the 
exercise by other Powers of their rights on the high seas. On the other 
hand, the Government replies do not make it possible to expect that agree- 
ment could be secured for an extension beyond the limits of territorial 
waters of exclusive rights of t“; coastal State in regard to fisheries. 

Taking as a basis the preceaents furnished by various treaties, the exercise 
of the special rights in question might be restricted to twelve miles measured 
from the coast. 


Basis or Discussion No. 5 


On the high seas adjacent to its territorial waters, the coastal State may 
exercise the control necessary to prevent, within its territory or territorial 
waters, the infringement of its Customs or sanitary regulations or inter- 
ference with its security by foreign ships. 

Such control may not be exercised more than twelve miles from the coast. 


Pornt IV 


Determination of the Base Line for Measurement of the Breadth of 
Territorial Waters 


Porr IV (a) 


In the request for information addressed fo the Governments, this point 
is stated as follows: 


“ Along the coasts. Is the line that jot ioe tide following the sinuosi- 
ties of the coast; or a line drawn between the outermost points of the 
coast, islands, islets or rocks; or som¢ other line? Is the distance be- 
tween islands and the coast to be takeyh into account in this connection?” 


{Replies were made by the following Governments: South Africa, Germany, Australia, 
Belgium, Denmark, Egypt, Estonia, United States of America, Finland, France, Great 
Britain, India, Italy, Japan, Latvia, Norway, Neyjw Zealand, Netherlands, Poland, Roumania, 
Sweden.] 
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OBSERVATIOT € £ 


Various replies.call attention to the differ: rt meanings which can be given 
to the expression “low water.” This is a c testion of a technical character 
which must be brought to the notice of the =overnments, in order that they _ 
may submit it for examination by their expects so as to enable the latter to 
agree at the Conference upon the best expression to employ. Subject to the 
more accurate formulation which may thus >e secured it is possible for the 
moment to maintain the traditional expressson “low-water mark.” 

Much more difficult is the question wk=cher the breadth of territorial 
waters is to be measured from low-water mark following all the sinuosities 
of the coast, or whether an imaginary liz connecting particular salient 
points of the coast is to be taken as the bas line. In examining this point: 
(1) bays, and (2) islands in proximity to tn> coast are left out of account. 
These.problems will be considered subsequ2atly, and the solutions adopted 
will be combined with that taken for the qiastion examined here. 

To take as the base line the line of low-vaxter mark following all the sinu- 
osities of the coast is equivalent to saying that any point in the sea situated 
not more than three miles from a point œ the line of low-water mark is 
included in the territorial waters. AccorGng to the other conception, the 
boundary of the territorial waters is a line 2_rallel to an imaginary line con- 
necting certain salient points of the coast. 

The majority of the States which have sapplied information pronounce 
for the first formula, which has already beer adopted in various international 
conventions. The second formula would recessitate detailed information 
as regards the choice of the salient points -td the distance determining the 
base-line. between these points. The repies received do not furnish such 
details. In these circumstances, the firsti 7ormula is the only one which 
can be adopted. 


- Basis or DiscusstD~ No. 6 ee 
Subject to the provisions regarding bays end islands, the breadth of terri- 
torial waters is measured from the line of low-water mark along the entire 
coast. 
A Port IV (0 f 
In the request for interes the ques »n how the breadth of territorial 
waters in front of bays is measured, was 2rought to the attention of the 
Governments as follows: ; 
“Tn front of bays. Breadth of the bay to be taken into account. 
Historic bays. Bays whose cwasts bebag to two or more States.” 


[Replies were made by the following Giovernmacs: South Africa, Germany, Australia, 
Belgium, Denmark, Egypt, Estonia, United Sta~e. of America, Finland, France, Great 
Britain, India, Italy, Japan, Latvia, Norwaly, New-Z2aland, Netherlands, Poland, poe: 
Roumania, Sweden.] ‘ ae 
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OBSERVATIONS 


It is agreed shat the base line constituted by the sinuosities of the coast 
should not be maintained for every bay. The suggested exception, however, . 
contemplates, not a mere curvature of the shore line, but an indentation 
presenting the characteristic features of a bay, showing in particular a well- 
marked entrance and a certain proportion (which it will be for the Conference 
to fix) between the breadth of such entrance and th depth of the indentation. 
Furthermore, + is necessary that the bay should not be too wide at its en- 
trance. Divergent views exist as to the maximum size of the entrance. 
It seems, nevertheless, from examination of the replies, that agreement 
could be reacked in regard to bays of which the entrance is not more than 
ten miles wide An imaginary line would be drawn across the bay and would 
serve as the bisis for measurement of the breadth of the territorial waters. 
If the opening of the bay is wider than ten miles, the line must be drawn 
at the nearest point to the entrance at which the breadth of the bay does 
not exceed ten miles. This is the system adopted in the Convention of May 
6th, 1882, on the North Sea fisheries, on which the formula proposed as 
the basis of discussion is founded. ` 

The provisions with regard to islands set out below have the consequence 
that, where is ands belonging to the coastal State lie at the entrance of a 
bay, the breacth of the opening of the bay is to be measured from the coast 
to the island cr from one island to another. 


Basis or Discussion No. 7 


In the case Df bays the coasts of which belong ta a single State, the belt of 
territorial wazers shall be measured from a straight line drawn across the 
opening of th= bay. If the opening of the bay is more than ten miles wide, 
the line shall be drawn at the nearest point to the entrance at which the 
opening does not exceed ten miles. 


OBSERVATIONS 


The Government replies appear to indicate zhat agreement can easily 
be reached tc extend the same method of calculation to bays of a greater 
breadth than ten miles where the coastal State is in a position to prove the 
existence of a usage to that effect (historic bays). 


Basis or Discussion No. 8 


. The belt of territorial waters shall be measurec from a straight line drawn 
across the en:rance of a bay, whatever its breadth may be, if by usage the 
bay is subjecs to the exclusive authority of the coastal State: the onus of 
proving such usage is upon the coastal State. , 
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OBSERVATICS 3 


The provisions above contemplated Tor bays relate to te is sont: of 
which belongs to a single State. Wher= tes or more States touch the coast 
of a bay, the Government replies are agair in favor of the method of meas- 
uring the breadth of. territorial waters frcm the line of low-water mark 
along the coast. The Netherlands Gov-rnxent, however, without disputing’ 
this view, has pointed out that the rule m_¢at produce difficulties, particu- 
larly where the result would be to leave a. mall area of high sea completely 
enclosed. This particular case require: tc ze brought to the notice of the 

‘Governments; it can be considered atthe same time as the basis of dis- 
cussion. 


Basis or Disctssp* No. 9 


If two or more States:touch the coast £ a bay or estuary of which the 
opening does not exceed ten miles, ths t-rritorial waters of each coastal 
State are measured from the line of lov-waizr mark along the coast. 

Pome IV (ey 

The request for information addressed tc fhe Governments raises, in the 
third place, the question how the base lire for measuring the Prend of 
territorial waters is to be fixed in front =f pcrts. f i 

[Replies were made by the following ‘Govern-nexts South Africa, Germany, Australia, 


‘Belgium, Denmark, Egypt, United States of Amerca, Finland, France, Great Britain, 
Tadia, Talya J apan, New Zealand, Netherlands, Eolaud Roumania, Sweden.] l 


OBSERVA MOT £ 


It has been pointed out that what is meam by a port in the present connec- 
tion is a port properly so called, serving far loading and unloading ships, 
without reference to the more extended tse 37 the term which may be found 
in the Customs legislation of particular  ounzties. 

Agreement exists in favor of measusing the breadth of the territorial 
`” waters from a line drawn between the omte cost permanent harbor works. 


Basis or Discuss 103 No. 10 


In front of ports, territorial waters are neassred from a line drawn between 
the outermost permanent harbor works. 


OBSERVATLON3 


It has been proposed to assimilate tc _parzs roadsteads serving for the 
loading and unloading of ships. Such roacsteads would constitute the 
starting-point of a belt of territorial wates measured from the exterior 


boundary of the roadstead as fixed by the ccastal State. The Governments _ . 


have not had the opportunity of pronourzing Dn this question, which would 
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require to be submitted to their experts. The following basis of discussion i is 
formulated for the purpose of securing such consideration. 


Basis or Discussion No. 11 : 


In front of roadsteads which serve for the loading-and unloading of ships 
and of which the limits have been fixed for this purpose, territorial waters are 
measured from the exterior boundary of the roadstead. It rests with the 
coastal State to indicate what roadsteads are in fact so employed and what 
are the boundaries of such roadsteads from which the territorial waters are 
measured, ; 


Point V 
Territorial Waters around Islands 


‘In the request for information addressed to the Governments, this point is 
stated as follows: 
“An island near the mainland. An island at a distance from’ the 


mainland. A group of islands; how near must islands be to one another 
to cause the whole group to possess a single belt of territorial waters?” 


[Replies were made by the following Governments: South Africa; Germany, Australia, 
Bulgaria, Denmark, Egypt, Estonia, United States of America, Finland, Great Britain, 
India, Italy, Japan, Latvia, Norway, New Zealand, Netherlands, Roumania, Sweden.] 


. OBSERVATIONS 


In the case of an island at a sufficient distance from the mainland and from 
other islands, it is evident that the island will possess territorial waters 
measured in accordance with the principles already stated. 


Basis or Discussion No. 12 


Each island has its own territorial waters. 


OBSERVATIONS 


On the other hand, the replies show great diversity of view as regards 
islands in proximity to one another or to the mainland. 

According to some Governments, each island has its own territorial waters 
and their breadth is in all cases measured in the ordinary way; if the islands 
are separated by less than twice the breadth of the territorial waters, the 
overlapping of their territorial waters is a simple fact. without further conse- 
quences. This is a very simple conception embodying the idea that any 
point in the sea, less than three miles distant from the land is within territorial 
waters. This conception renders it unnecessary to make any special men- 
tion of groups of islands or archipelagos. 

According to other Governments, wherever two or more islands are suffi- 
ciently near to one another or to the mainland, the islands or the islands and 
the mainland form a unit, and territorial waters must be determined by 
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reference to the unit and not separately fo- 2ach island; there will thus be a 
single belt of territorial waters. This con@stion claims to be based on geo- 
graphical facts. On the other hand, it reises more complicated questions 
than the other view. In the first place, it makes it necessary to determine 
how near the islands must be to one ancther or to the mainland. Some 
Governments are in favor of twice the Lreadth of the territorial waters; 
others do not advocate any particular dist :ace but desire to take account of 
geographical facts, which would make it p-sssible to consider as a. whole por- 
tions of land at a much greater distance fran one another, particularly. in the 
neighborhood of the mainland. This viey. moreover, makes it possible to. 
consider as a single whole, possessing its ewn belt of territorial waters, a 
group of islands which are sufficiently neaz->ne another at the circumference 
of the group, although within the group se necessary proximity may not 
exist. 

To treat a group of islands or an island sud the mainland as a single whole 
possessing its own belt of territorial waters raises a new question. What is 
to-be the status of the waters separating ether the mainland from the islands 
or the islands from one another? Accord=rg to one opinion, such waters are 
inland waters and the ordinary belt cf terticorial waters surrounds the group 
at its circumference. Another opinion, which appears to be that of the 
majority of Governments, considers gll thc waters in question to be territorial 
waters and to be subject accordingly to ths rules governing territorial waters. 
The first opinion is based on the interests of the coastal State; the second is 
more favorable to freedom of navigatior. In face of these divergences of 
view, an attempt has been made to discover a possible basis of discussion 
which would be a compromise: it consis-s in treating as a unit a group of 
islands which are sufficiently near to one -Aother at the circumference of the 
group while giving to the waters includec within the group the character of 
territorial waters. - 


Basis or Discussion No. 13 


In the case of a group of islands which belong to a single State and at the 
circumference of the group are not separeted from one another by more than 
twice the breadth of territorial waters, tie belt of territorial waters shall be 
measured from the outermost islands of “Le group. Waters included within 
the group shall also be territorial waters 

The same rule shall apply as regards isLads which lie at a distance from the 
mainland not greater than twice the breadth of territorial waters. 


Point 7 _ 
Definition of «a Island 


In the request for information addres2d to the Governments, this point 
is stated as follows: 
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“For the purposes of Points IV and V, what is meant by an island?” 


[Replies were made by the following Governments: South Africa, Germany, Australia, 
Denmark, Egypt, Estonia, United States of America, Finland, Great Britain, India, Japan, 
Norway, New Zeaand, Netherlands, Roumania, Sweden] 


OBSERVATIONS 


Two main ccuceptions appear in the above replies. According to one, an 
island must be above water at high tide. According to the other, it is 
sufficient for it to be above water at low tide. 

A compromis may be contemplated. It will consist in allowing an island 
(i.e., an isolated island) to have its own territorial waters only if it is above 
water at high tide, but in taking islands which are above low-water mark into 
account when cetermining the base line for the terzitorial waters of another 
- island or the mainland, if such islands be within those waters. 


Basis or Discussion No. 14 


In order that an island may have its own territorial waters, it is necessary 
that it should be permanently above the level of high tide. 

In order that an island lying within the territorial waters of another island 
or of the mainland may be taken into account in determining the belt of such 
territorial waters, it is sufficient for the island to be above water at low tide. 


Port VII 
Stratis 


_ In the request for information addressed to tke Governments, this point is 
stated as follows: 

“Conditiens determining what are territorial waters within a strait 

connecting «wo areas of open sea or the open sea and an inland sea: (a) 


when the coasts belong to a single State; (6) when they belong to two or 
more States ” 


_[Replies were made by the following Governments: South Africa, Germany, Australia, 
Denmark, Egypt, -istonia, United States of America, Finlend, France, Great Britain, 
India, Italy, Japan, Latvia, Norway, New Zealand, Netherlands, Roumania, Sweden.] 


OBSERVATIONS 


When the coasts of a strait belong to a single State and the strait is not 
wider than twice she breadth of territorial waters, agreement is easily reached 
for the view thas all the waters of the strait are territorial waters of the 
coastal State. I is reasonable to adopt the same solution when the en- 
trances of the strait are not wider than twice the breadth of territorial 
waters, even though some parts of the strait may be broader. There would 
be no advantage n attributing the character of high se sea to areas of sea situ- 
ated within the s-rait. 

It is evident, ard it is unnecessary to Sate: that if islands belonging to the 
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coastal State lie at the entrance of a strait. dhe distance of twice the breadth - 
of territorial waters applies to the individ1:1 straits which lie between each 
island and the coast or another island. i is equally unnecessary to state 
that, if the entrance to the strait is wide: shan twice the breadth of terri- 
torial waters, the limit of the territorial -eters is to be drawn in the same 
manner as along any other coast. 


Basis or Discussimn No. 15 


When the coasts of a strait belong to a sizle State and the entrances of the 
strait are not wider than twice the bre=c th of territorial waters, all the 
waters of the strait are territorial waters > the coastal State. 


OBSERVATD J8 


In straits the coasts of which belong to #7 o States, the breadth of the terri- 
torial waters is measured in the ordinar- manner. In narrow straits, the 
dividing line between the territorial wa: ers is admitted to run down the 
centre of the strait. These rules do not eect different arrangements estab- 
lished by treaty or arbitral award so far 22 concerns States bound by those 
arrangements. 


Basis or Discussion No. 16 


When two States border on a strait vaich.is not wider than twice the 
breadth of territorial waters, the territo-ial waters of each State extend in 
principle up to a line running down the z=ntre of the strait; if the strait is 
wider, the breadth of the territorial weters of each State is measured in 
accordance with the ordinary rule. 


OBSERVAT- ™NS 


It seems that the above provisions st culd easily be accepted for straits ` 
connecting two areas of the high seas. Where, however, the strait is a 
channel of communication between an in end sea and the high seas, the rules 
relating to bays should seemingly apply; t will then be necessary to take into 
consideration whether there is only one cr several coastal States as well as - 
the breadth of the strait and the existence of any usage varying the ordinary ` 
rule. , 


Basis or Disctss-on No. 17 


_ Where a strait is merely a channel of Ommunication with an inland sea, 
the rules regarding bays apply to such strait and sea. 


Point YII 


Line of Demarcation between Inlar c Waters and Territorial Waters 


In the request for information addrez=d to the Governments, this point 
is stated as follows: 
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“Line cf demarcation between inland waters and territorial waters. . 
A port. A bay. The mouth of a river.’ 


[Replies were made by the following Governments:- South Africa, Germany Australia, 
' Belgium, Denmark, Egypt, United States of America, Finland, France, Great Britain, 
India, Japan, Latvia, Norway, New Zealand, Netherlands, Poland, Roumenia, Sweden.] 


OBSERVATIONS 


The replies iadicate a desire to settle this question in conformity with the 
solution which is given to the question how to measure the breadth of terri- 
torial ‘waters ia front of ports and bays; roadsteads will also have to be 
‘taken into acccunt if they are taken into account in measuring the breadth 
of territorial waters. Several replies mention the case of rivers which flow, 
directly into the sea without any estuary; in this case, all the waters of the 
river are inland waters, whatever its breadth may be. 


` Basis or Discussion No. 18 


The. base line fron which the belt of territorial waters is Riana in front 
of bays, ports and roadsteads forms the line of Semaroaton between inland 
and territorial waters. 

The waters oz a river are inland watis down to the point at which it flows 
directly into tha sea, whatever be its breadth at that point. If the river 
flows into an estuary, the rules applicable to bays apply to the estuary. 


OBSERVATIONS 


Bases of discwssion Nos. 6 to 18 deal with the question how the terr itorial: 
waters belt is to be measured in the various cases discussed. Even, however, 
if precise rules ere adopted, their application in practice may still give rise 
to difficulties. , 
- In this connestion, the German Government, in its reply ander Point 
‘No. 4, suggests that the coastal State might be left entirely free to make 
minor adjustmests of the line at the coast in the interests of clearness and 
of meeting practical necessities. It does not consider such adjustments 
are likely to cause difficulties, if they are clearly indicated on the marine. 
‘charts. The German Government further thinks it desirable that the con- 
vention should lay down rules for uniform measurement of the breadth of 
bays. 

The Netherlands Government for its part, in the introduction to its reply, 

- Observes that it sonsiders it very important not to be content with merely 
` drawing up theo-etical rules, but to obtain a complete and precise view of 
what are the waters which, on the basis of the rules, each State considers to 
be its territorial waters. The Government expresses itself on this matter 
as follows: , f 


“1, Although the laws of war are provisionally excluded Pom codifi- 
cation, it should nevertheless be laid down that the delimitation. of 
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State territory along coasts, in front o` Days, ete., as it will be fixed by 
the proposed collective convent:on, vll also apply in time of war. 
Indeed, it is mainly (though not exclisively) in time of war that the 
precise delimitation of maritime zones sabject to State sovereignty is of 
outstanding importance from the pract cal point of view. 

“2. Even if rules governing the b:eadth of territorial waters were 
actually introduced in an international convention, it would be ex- 
tremely important to draw up, apart f-cm such theoretical rules, a com- 
plete and precise record of what th various States regard as their 
territorial waters on the basis of the mies in question. For that pur- 
pose, the Governments should agree -o produce one or more charts - 
specifically indicating what they rega7« as the limits of the territorial | 
sea throughout their territories; in thie way there would also be revealed ‘ 
the bases—more especially in the zase cfroadsteads and groups of islands 
—which they adopt for the purpose as regards river-mouths, bays, 

islands, groups of islands, etc., end a. the common frontier between 
adjacent territorial seas. This woulc be the only way to obtain exact 
information on which to base practic: 1 solutions. 

“3. It would be very desirable to ix dude in the proposed convention 

` clauses establishing a judicial or arb tral court to settle international 
disputes regarding territorial waters. 

“4, It would ke expedient to adops a uniform terminology to define 
territorial waters. In this connectior , it should be noted that Article 2 
of the Preliminary Draft attacked t= M. Schiicking’s report refers to 
the ‘coastal sea,’ while elsewhere the term ‘territorial sea’ is used, and 
the questionnaire is entitled ‘territcr-al waters.’ ” 


The above are technical points to which tne attention of the Governments 
requires to be drawn in order that tke Co1 erence may be provided with all 
the relevant information and be put in a position to go into details to the ex- 
tent which it finds desirable. 

It would likewise be convenient that at he Conference the Governments 
should state what are the bays which they-caim to be historic bays and what _ 
are the roadsteads for which they claim i have the territorial-waters belt 
measured from the exterior boundary of ` Le roadstead. 


Poinr IX 
Innocent Passage of Foreign Shiv. through Territorial Waters 


In the request for information addresselto the Governments, this point is 
stated as follows: 


“Rights of passage: (a) of merckent ships; (b) of warships; (c) of 
submarines. 5 

“ Anchoring in territorial waters włile exercising the right of passage. 

“ Anchoring in case of distress. . 

“Rights of passage of persons and sods.” 

[Replies were made by the following Governments: South Africa, Germany, Australia, 
Belgium, Bulgaria, Denmark, Egypt, Estonia, Carted States of America, Finland, France, 
Great Britain, India, Italy, Japan, Latvia, Norvay, New Zealand, Netherlands, Poland, . 
Roumania, Sweden.] 
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OBSERVATIONS 


_ The replies of the Governments which have been quoted above envisage 
not only the principle of the right of passage of forzign merchant ships but 
. also the rules gcverning the exercise of this right. They suggest this same 
principle for wa-ships, but the explanations regarding the rules consequent 
thereon require 5o be completed by those mentioned in Point X. For this 
reason, only the passage of merchant ships is considered here. 

The principle that merchant ships have a right of innocent passage is not 
contested. There is also agreement that there are complementary rules ap- 
plying the princ-ple to persons and goods and permitting the ship to anchor 
within territoria. waters where this is necessary for purposes of navigation. 


Basis or Discussion No. 19 


A coastal State is bound to allow foreign merchant ships a right of innocent 
passage through its territorial waters; any police or navigation regulations 
with which such ships may be required to comply must be applied in such a 
manner as to reepect the right of passage and withcut discrimination. 

The right of imnocent passage covers persons and goods. 

The right of passage comprises the right of anchoring so far as is DOCEESOEY. 
for purposes of ravigation. 


OBSERVATIONS 


Some Government replies regard waters lying batween islands and the 
coast as inland, rot territorial, waters where the islards and the coast belong 
to the same Stat=: the right of innocent passage could then not be claimed. ` 
According to. otter Governments, such waters are territorial waters. The 
bases of discussion set out above follow the latter opinion, with the result 
that the right of innocent passage can be claimed in such waters. 

It would seem possible to find a compromise between the two views which 


`- would consist in maintaining the character of such waters as territorial waters 


“ while excluding the right of innocent passage where they are not ordinarily 
vsilized for commercial navigation between countries other than the coastal 
State. It does mt seem necessary to embody this compromise in a basis of 
~ discussion; it caa without difficulty be put forward at the Conference. 


Pont X 
Passage anc Anchoring of Foreign Warships in Territorial W aters- . 
The question cf innocent passage of foreign warsaips through territorial 
waters has already been raised in Point IX and the Governments have 
furnished information on this point. Here, in addition, this question has 
` “given rise to a fucther request for information, stated as follows: 


“Regulation of the passage and the anchoring in territorial waters 
of foreign werships. 


40 THE AMERICAN JOURNAL OF IJTERNATIONAL LAW 


: “Penalties for non-observance oz the local laws and regulations. 
Right to require the ship to depart.” 


[Replies were made by the following Gcvernments: South -Africa, Germany, Australia, 
Belgium, Bulgaria, Denmark, Egypt, Estonia, Uri ed States of America, Finland, France, 
Great Britain, India, Italy, Japan, Norway, New zealand, Netherlands, Poland, Roumania, 
Sweden.] 


OBSERVATIONS 


In ‘the replies given to Point IX as well as zo Point X, the right of innocent 
passage for warships and the right of the scastal State to regulate the con- © 
ditions of such passage and the conditiors in which they may anchor in its 
territorial waters are accepted without dficulty. The divergences of view 
on points of detail are of little importance 


Basis or Discusspn No. 20 


A coastal State should recognize the risht of innocent passage through its 
territorial waters of foreign warships, iceuding submarines navigating on 
the surface. 

A coastal State is entitled to make rul regulating the conditions of such 
passage without, however, having the rigFt to require a previous authoriza- 
tion. 

A coastal State is entitled to make rule : gcverning the anchoring of foreign 
warships in its territorial waters, but it m.1y not forbid anchoring in case of 
damage to the ship or of distress. 


OBSERVAT_CNS 


There is general agreement in the views 2xpressed by the Governments as 
to the duty of a foreign warship to respe-t local laws and regulations and as 
to the consequences following upon an7 infraction thereof which it may 
commit. 


Basis or Discus:Dy No. 21 


In foreign territorial waters, warships must respect the local laws and 
regulations. Any case of infringement l be brought to the attention of 
the captain: if he fails to comply with tr notice so given, the ship. may be 
required to depart. i 


Per XI ; 
The Law of War and Neutrality to » excluded from Consideration 
In the request for information addressed to the Gorermnena; this point 


is stated as follows: ` 


_  “Jtis to be remembered in connecton with Points IX and X that the 
Committee of Experts for the Progresive Codification of International 
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Law did not include in the scope of its work questions relating to war 
and neutrality.” 


[Replies were made by the following Governments: Soutk Africa, Germany, Australia, 
Denmark, Egypt, Estonia, United States of America, Finland, Great Britain, India, Japan, 
Norway, New Zealand, Netherlands, Sweden.] 


OBSERVATIONS 


The special rules applicable to territorial waters in time of war do not fall 
within the programme of the Conference: the prine-ples governing this mat- 
ter were laid down in the Hague Convention No. XIII, 1907. Accordingly, 
this is not the place to provide for a rule as to the passage of belligerent war- 
ships through the territorial waters of a neutral State or the prohibition of 
such passage by such State; this question is reserved. 


Porr XII 
Limitations upon the Criminal and Civil Jurisdiction of the Coastal State 


In the request for information addressed to the Governments, this point is 
stated as follows: 
“Ts the coastal State precluded from exercising jurisdiction: (a) in civil 
cases; (b) in criminal cases? 

“Ys jurisdiction only exercisable in respect cf occurrences happening 
during the passage? 

“ Are there distinctions to be made accordirg to whether the ship is 
passing through the territorial waters on its way to or from a port of 
the coastal State or is merely passing through such waters? 

“ Are there distinctions to be made according to whether the effect 
of the occurrences does or does not extend beyond the ship itself or the 
persons on board or according to other criteria? 

“ Arrest of a person on a ship passing through territorial waters.” 


[Replies were made by the following Governments: South Afzica, Germany, Australia, Bel- 
gium, Bulgaria, Denmark, Egypt, Estonia, United States of America, Finland, France, Great 
Britain, India, Italy, Japan, Latvia, Norway, New Zealand, Netherlands, Poland, Roumania, 
Sweden.] 


OBSERVATIONS 


In order to safeguard the innocent passage of merchant ships through 
territorial waters, it seems desirable to establish scme limitations upon the 
exercise of criminal jurisdiction by the coastal State. States in practice 
spontaneously impose such a restriction upon themselves. 


Basis of Discussion No. 22 


The criminal jurisdiction of the coastal State may not be exercised in 
regard to crimes or offences committed on a foreign merchant ship passing 
through territorial waters except: (1) where the ccnsequences of the crime 
or offence extend beyond the ship; or (2) where ths crime or offence is of a 
nature to disturb the peace of the country or the maintenance of order in 
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the territorial waters; or (3) where the assistance of the local authorities 
has been requested by the captain of tke ship or the consul of the State 
whose flag it flies. 


OBSERVATIONS 


On the other hand, it is desirable to ~xaintain intact, and to assert ex- 
pressly, the coastal State’s right of arresting on board a foreign merchant 
ship in its territorial waters any person wE ce arrest is sought by the judicial 
-authorities of the country in order that lk=-may be prosecuted or extradited 
` or made to serve a sentence. 


Basis or Discussen No. 23 


A person whose -arrest is sought by the udicial authorities of the coastal 
State may be arrested om board a foreigx merchant ship ‘within the terri- 
torial waters of the State. 


OBSERVATDNS 


It is less easy to find any advantage in re=sricting the exercise by the coastal 
State of the powers which it possesses in virtue of its sovereignty when the 
case is one of civil jurisdiction. In the fir t place, exercise of the jurisdiction ` 
does not seem seriously to threaten the inrocent passage of the ship. Sec- 
ondly, jurisdiction of courts in civil cases depends upon principles the ap- 
plication of which is but little affected by -Le place in which the ship may be. 

A fear has been expressed that the arr $ within territorial waters of for- 
eign ships by the judicial authorities at the request of private persons might 
interfere with the exercise of the right of ixnocent passage; but to this it is 
objected that in practice these difficulties scarcely ever happen. If, how- 
‘ever, the Conference should think it desxrable to restrict, the possibility of 
such arrest, the following suggestion migkt-be examined. 


-Basis or Discuseen No. 24 


‘When a foreign merchant ship is passicg through territorial waters but is 
neither coming from nor bound for a por >f the coastal State, the authori- 
ties of that State may not, in the exercise +f the civil jurisdiction of the State, 

‘divert the ship from its course for the mrpose of levying an execution or 
taking measures to preserve the rights o` parties to any legal proceedings, 
except where such action is taken in consequence of events occurring in the 
waters of the State the effects of which ex end beyond the ship itself. . 


i Port X H 


Limitations upon the Exercise of the Szr zreigniy of the Coastal State in 
Fiscal Maz rs 


In the request for information addressed to the Governments, this point ` 
is stated as follows: 
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“May dues be levied upon foreign ships passing through territorial 
waters? If so, is their collection subject to conditions: dues collected 
to cover expenses incurred in the interests of navigation, equality of 
treatment, exemption for ships forced to take refuge in the territorial 
waters, etc.?” 


{Replies were made by the following Governments: South Africa, Germany, Australia, 
Belgium, Denmark, Egypt, Estonia, United States of America, Finland, France, Great 
Britain, India, Italy, Japan, Latvia, Norway, New Zealand, Netherlands, Polard, Rou- 
mania, Sweden.] 


OBSERVATIONS 


Almost ali the replies state that the mere passage of foreign merchant 
ships through territorial waters either should not or does not involve pay- 
ment of any charges. On the other hand, they admit charges in return for 
services rendered, but on this point there is some uncertainty: some replies ` 
appear to admit charges corresponding to services of a general character 
rendered to navigation (lighting and buoyage dues), while others contem- 
plate only remuneration for a specific service rendered to the particular ship 
(pilotage dues). The first class of charges might easily give rise to abuses, 
and at the same time such charges are difficult to collect. An agreement to 
allow only the second class of charges may be contemplated. 


- Basis or Discussion No. 25 


No charge may be levied upon foreign ships by reason of their passing 
through territorial waters. 

Charges may be levied upon a foreign ship passing through territorial 
waters only as payment for specific services rendered to the ship itself. Such 
charges must be levied without discrimination. 


Pornr XIV 
Continuation on the High Seas of a Pursuit begun within Territorial Waters 


In the request for information addressed tc the Governments, this point 
was stated as follows: 
“Ts such pursuit permitted? If so, to what conditions or restrictions 


is it subject (zone contiguous to the territorial waters, entry into the 
territorial waters of another State, ete.)?” 


[Replies were made by the following Governments: South Africa, Germany, Australia, 
Belgium, Denmark, Egypt, Estonia, United States of America, Finland, Great Britain, 
India, Italy, Japan, Latvia, Norway, New Zealand, Netherlands, Poland, Roumania, 
Sweden.] 


OBSERVATIONS 


With one exception, all the replies on this point recognize that a State is 
entitled to continue on the high seas a pursuit begun within its territorial 
waters. The only differences of opinion are as to whether the entry of the 
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ship pursued into the territorial water: of enother country merely. suspends 
- the pursuit or puts an end to it. 


Basis oF Disctsstn No. 26 . 


A pursuit of a foreign ship lawfully sega. by the coastal State ‘within its ` 
territorial waters on the ground of intzinz-ment of its laws or regulations 
may be continued on the high seas ard -Ee coastal State may arrest and 
take proteedings against the ship so pursued, provided that the pursuit has 
not been interrupted. The right of pu-su-t ceases so soon as the ship enters 
the terrizorial waters of its own country o2 vf a third Power. 

Any such capture of a ship on the high st:s shall be notified without delay 
to the State wae flag it flies. 


OBSERVFTICE S 


Basis of Discussion No. 26 deals with £ Dursuit which was begun within 
territoricl waters. It has been suggestel that the same rule should be ` 
adopted for a pursuit begun in a part of “te high seas in which the coastal: 
State is antitled to exercise special po-vers over foreign ships; such a right 
of pursuit is recognized in the Convexticx of Helsingfors of August 19th, 
1925, for the Repression of the Contrasearc Trade in Alcohol. This exten- ° 
sion of the principle not having been c=nt-mplated in most of the replies, it 
seems erough to refer to it without embrcying it in a basis of discussion, 
each State remaining free to take the mazer up at the Conterence if it so 
desires. 

Por Xx” = 


Jurisdiction over Forzig- Ships in Ports 


In the request for information addressel to the Governments, this s point 
is stated as follows: 


“ Should this point form the obzxect +f a provision of the Ganpeation 
on Territorial Waters? 

“To meet the eventuality of she above question being answered 
affirmatively, to what extent may tke coastal State exercise: (a) civil 
jurisdiction, (b) criminal jurisdict on aver such ships and the persons 
on board? Measures of executien _xvolved in the civil jurisdiction 
(arrast). Right of the authorities >f $> coastal State to make an arrest 
upon a foreign ship.” 

[Replies were made by the following Goveramecs: South Africa, Germany, Australia, 

Belgium, Denmark, Egypt, Estonia, United Sta~e: of America, Finland, France, Great - 

Britain, Icdia, Italy, Japan, Laivia, Norway, New 1 eland, Netherlands, Poland, Roumania, 

Sweden.] ` . ` : ` 
OBSERVÆTICMS 


Opinion is divided as to the desirab-lit of dealing with this question in 
the contemplated Convention on Te-rito-ial Waters. It has, therefore, 
_ been felt that attention might be callec tc -he subject’ by embodying. it in a - 
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Basis of Discussion, each State being free to put forward its objections to 
inserting < prov-sion on this subject in the Convention. The decision rests 
with the Conference. 

If the questior is taken up, the replies as a whole appear to indicate that, 
on the basis of ectual practice, an agreement could 3e reached imposing cer- 
tain restrictions dn the exercise by a State of criminal jurisdiction over foreign 
merchant ships within its ports. Exercise of such j.risdiction would remain 
possible in part.cular specified cases, particularly in the case where, in the 
opinion of the authorities of the coastal State, the crime or offence com- 
mitted on board the ship was of a nature to disturo the peace o? the port. 


Basis or Discussion No. 27 


The criminal jurisdiction of the State to which the port belongs may not 
be exercised in regard to crimes or offences committed on board a foreign 
merchant ship lying in a port except: (1) where she crime or offence was 
committed by cr against persons not forming part of the crew; or (2) where, 
in the opinion cf the competent local authority, it was of a nature to disturb 
the peace of the. port; or (3) where the assistance of the local authorities was 
requested by tae captain of the ship, the consul cf the country whose flag 
the ship flies, cr a person directly affected. 


OBSERVATIONS 


It may furthermore appear convenient to assert expressly the right of the 
local authorities to arrest an accused person who is on board a foreign mer- 
chant ship. 


Basis or Discusston No. 28 


The local axthorities are entitled to arrest an accused person on board a 
foreign merchent ship lying in a port, even though the arrest is occasioned 
by an offence :ommitted outside the ship. 


OBSERVATIONS 


Certain restrictions upon the action of the lozal judicial authorities in 
matters of civ:l jurisdiction might also be contemplated. Provision could 
be made for giarantees against arrest of the ship and for enabling the ship 
to secure release on furnishing bail. It has, however, been felt that pro- 
visions of this kind, being, as they are, closely connected with the institu- 
tions and the zivil procedure of private law, fall within the province of the 
International Maritime Committee rather than that of the proposed Con- 
ference. 


SETTLEMENTS OF DISPUTES 


Attention Las been called to the desirability of rendering obligatory re- 
course to sone arbitral or judicial procedure to settle disputes on points of 
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fact in connection with the application cf the rules governing territorial 
waters: for example, the master of a fish. xg vessel claims to have been on 
. the high seas at the moment at which he isearged with having fished in terri- 
torial waters. This class of question wa. aot dealt with in the request for 
information sent to the Governments. Is importance cannot, however, be 
disputed, and it is accordingly brought ic -he notice of the Governments. 


BREADTH or TERRITORIAL WATERS FCF PURPOSES OF APPLYING THE 
Laws oF WAR AND [TEUTRALITY 


At Point XI, it has been noted that the special rules applicable to terri- 
torial waters in time of war do not fall win the programme of the Confer- 
ence. Such an exclusion from the Conf-t2nce’s programme is natural as 
regards the rules applicable in war-time, tut cannot be maintained as re- 
gards determination of the breadth of tem torial waters and of the special 
rights exercisable by the coastal State ow ede its territorial waters for the 
protection of certain of its interests. Several replies show the Governments 
to be anxious to bear in mind the case of var and of neutrality. The in- 
formation on the subject given in the reps is nevertheless not complete. 
It will be desirable that the instructions gen to the delegations should be 
such as to enable the Conference to fix prcc-sely what is the extent of terri- 
torial waters for war-time as well as for pecco-time, and what is the distance 
within which the coastal State may exerc = special rights outside its terri- 
torial waters. 


III. RESPONSIBILITY OF STATES TJR DAMAGE CAUSED IN 
THEIR TERRITORY TO THE PERSCH OR PROPERTY OF FOR- 
EIGNERS * 


[General observations were submitted by the foll-ving Governments: Germany, Austria, 
Chile, Denmark, Irish Free State, Japan, Netherlancs..Roumania, Czechoslovakia.] 


` Port I 


Distinction between the Responsibility of the Œc te under Municipal Law and Its 
Responsibility under Inte-ational Law 


In the request for information addressed -c the Governments, this point is 
stated as follows: 


“The responsibility of a State in interaational law for damage caused 
in its territory to the person or prope-ty of foreigners must be distin- 
guished from the responsibility which uader its laws or constitution such 
State may have towards its nationals o- she inhabitants of its territory. 
In particular, a State cannot escape its r2 ponsibility under international 


* League of Nations Document C. 75. M. 69. 1929. ©. Replies from the Governments of 
Canada and the United States of America received afe the publication of this document. 
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law, if such responsibility exists, by appealing to the provisions of its 
municipal law.” 


[Replies were made by the following Governments: South Africa, Gemany, Australia, 
Austria, Bulgaria, Denmark, Egypt, Finland, France, Great Britain, Hungary, India, Italy, 
Japan, Norway, New Zealand, Netherlands, Poland, Roumania, Siam, Sweden, Switzerland, 
Czechoslovakia.] 

OBSERVATIONS 


‘The Government replies show unanimous acceptance of the idea that the 
responsibility of a State under international law for damage caused on its 
territory to the person or the property of foreigners is distinct from its re- 
sponsibility under its own laws. There seems to be no need to express this 
idea in the proposed Convention. i 

On the other hand, it is admitted that international responsibility is 
governed by international law and consequently the State cannot escape re- 
sponsibility by invoking its municipallaw. A basis of discussion embodying 
this view is submitted; it may, however, eventually be placed after the state- 
ment of the rules determining the extent of the responsibility. 


Basis or Discusston No. 1 
A State cannot escape its responsibility under international law by invok- 
ing the provisions of its municipal law. 


Point II 
i The Juridical Basis of International Responsibility 


In the request for information addressed to the Governments, this point 
is stated as follows: 


“It seems possible to take as the point of departure the proposition 
that recognition of a political unit as a member of the community 
governed by international law indicates that the States by which itis 
recognized assume that such unit will conform to certain standards of 
organization and behavior and will obey the standards and rules which 
in general govern the conduct of States. The community thus estab- 
lished between all such States implies for each of them the obligation to 
conform to such standards and rules in their relations with one another. 
It will follow that: (a) a political unit which declines to admit the obliga- 
tion to conform to these standards and to obey these rules cannot claim 
to be considered as a member of the community governed by interna- 
tional law; (b) that a State which fails to comply therewith, as regards 
the person or the property of foreigners on its territory, incurs responsi- 
bility and must make reparation in such form as may be appropriate. 

“Tt would be desirable to know whether the principle above stated is 
regarded as correct, and, if not, on what principle the international 
responsibility of the ‘State is based.” 


[Replies were made by the following Governments: South Africa; Germany, Australia, 
Ausiria, Bulgaria, Denmark, Egypt, Finland, France, Great Britain, Hungary, India, Italy, 
Japan, Norway, New Zealand, Netherlands, Poland, Bouman, Siam, Sweden, Switzerland, 
Czechoslovakia.] 
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OBSERVAT CNS 


The object with which the above point vas put forward was to give an op- 
portunity of indicating the general trenc of opinion on the problem of how 
international responsibility for damage sı fered by foreigners is to be visual- 
ized rather than to arrive at a precise provision on the subject in the proposed 
instrument. Some replies have in fact >-inted out that the questions raised 
are theoretical. 

Various views on the theoretical aspect 3f the problem are put forward in 
the replies. At the least, however, it mzy be said that these replies in general 
accept the idea that the State’s duty to okey certain rules of conduct towards 
other States arises from the fact that it is smember of the international com- 
munity, and that this community is governed by rules of law: the responsi- 
bility resulting from failure to obey these rales is a consequence of this duty. 

The reflections on this point which are «o be found in the replies are of a 
nature to guide the Conference in the accomplishment of its task. It will 
rest with the Conference to consider to w2xt extent any part of them should 
appear in the preamble of the instrumen which it is to draw up. 


Point HI 
OBSERVATIONS 


The first case to be considered is that in which damage is done to a for- 
eigner by an act of the State itself. The =tate will only incur responsibility 
if the act not merely causes damage to z foreigner but is also at the same 
time marked by an element of wrongfulness, of which the clearest example is 
disregard of the provisions of a treaty. Ihe problem is therefore to deter- 
mine: (1) which are the bodies and persoas whose acts are to be regarded as 
_ acts for which the State is directly respors_ble; (2) what elements of wrong- 
fulness must attach to the acts of such bcées or persons in order to render the 
State responsible. In order to allow ths various possible cases to be ex- 
amined individually, the request for info-mation addressed to the Govern- 
ments dealt separately with acts of the le -islature, those connected with the 
administration of justice and those of the sxecutive. The same method will 
be followed here. It has the disadvantage of involving a certain amount of 
repetition, but eventually it will be easy tc remedy this by such simplification 
and regrouping as may be found conveni mt. 


Acts of the Legisl Eve Organ 
OBSEEVATDNS 


The legislature, whatever its composition and (in the case of countries 
whose law recognizes this distinction) irrespective of whether it be the or- 
dinary legislative organ or the organ com >2tent to legislate in regard to the 
constitution, is certainly able to involve the State in responsibility by its own 
measures or by reason of the application which is necessarily given to such 
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measures by the other authorities of the State. The sole question arising 
here is as to wkat elements of wrongfulness must attach to tke legislative 
act in order to render the State responsible. 

The request fcr information addressed to the Governments contained four 
main questions >n this point. 


Porr III, No. 1 


“ Does tke State become responsible in the following circ:mstances: 

“Enactnænt of legislation incompatible with the treaty rights of 
other States or with its other international obligations? Failure to 
enact legislation necessary for the purpose of implementing the treaty 
obligations of the State or its other internationa obligations?” 

{Replies were mede by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Finland, Frarce, Great Britain, Hungary, 
- India, Italy, Japan, Norway, New Zealand, Netherlands, Poland, Siam, Sweden, Switzerland, 
Czechoslovakia. ] 


OBSERVATIONS 


There is no Coubt that a State is responsible for damage suffered by a 
foreigner as the result of legislation incompatible with its international obli- 
gations or of tke absence of legislative provisions necessary to carry out 
those obligations. 


Basis or Discussion No. 2 


A State is responsible for damage suffered by a foreigner as the result either 
of the enactmert of legislation incompatible with its international obliga- 
tions, resulting from treaty or otherwise, or of failur2 to enact tke legislation 
necessary for carrying out those obligations. 


Point IIT, No. 2 


The second question raised in the request for information addzessed to the 
Governments wus the following: 

“Does tke State become responsible in the following circumstances: 

“Hnactrent of legislation incompatible with the terms of concessions 


or contract; granted to or concluded with foreigners or of a nature to 
obstruct their execution?” 

(The replies made by the Governments were as follows: South Africa, Germany, Australia, 
Austria, Belgium, Sulgaria, Denmark, Egypt, Finland, France, Great Britain, Hungary, 
India, Italy, Japan. Norway, New Zealand, Netherlands, Poland, Siam, Sweden, Switzer- 
land, Czechoslovak-a.] 


OBSERVATIONS 


The prevalent opinion is that a State renders itself internationally respon- 
sible if it enacts legislation incompatible with a concession which it has 
granted to or a contract which it has made with a foreigner. Some hesi- 
tation is, howev2r, apparent. Certain replies consider that a corcession or 
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contract, as also the violation of a corcession or contract,-sets up relations 
which are merely matters of municipal law others feel that distinctions must _ 
be made; while others,-on the contrary, ceprecate entering too much into | 


detail. 
This hesitation may, it would seem, bə diminished by observing that to 


hold a State to be responsible inteirnatiot ily. does not affect the validity un- 


der municipal law of the action which it kes taken. There is no question of 
discussing the reasons which it may have for putting an end to a concession- 
or to the performance of a contract; it isamerely a question of obliging it to 
make good the damage which it causes by co doing, in violation, ex hypothesi, 
of the terms of the concession or contrac -. 

It seems, on the other hand, that certan difficulties will be met if a dis- 
tinction is made between legislation whic. directly infringes rights conferred 
by the State upon a foreigner in a concessa or a contract and legislation of-a - 
general character which is incompatible vizh such concession or contract; as 
regards the latter, the responsibility of ta State would seem to depend to 
some extent on the circumstances of the case. 


Basis or Discuss:on No. 3 


A State is responsible for damage suffer.:d by a foreigner as the result of the 
enactment of legislation which directly intringes rights derived by the for- 
eigner from a concession granted or a cortract made by the State. 

It depends upon the circumstances wkether a State incurs responsibility 
where it has enacted legislation general = character which is incompatible 
with the operation of a concession which i aas granted or the performance of 


a contract made by it. 
Porr III, Mc. 3 


The third question raised in the requert for information addressed to the 
Governnients was the following: 


“Does the State become responsi-E in the following circumstances: - - 


“Enactment of legislation infringirg vested rights of foreigners?” 


[Replies were made by the following Governnseits: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, F-rland, France, Great Britain, Hungary, 
India, Italy, Japan, Norway, New Zealand, Net_erlarids, Poland, Siam, Sweden, Switzer- 


land, Czechoslovakia.] 


OBSERVATIONS 


The replies on this question reveal fai-ly substantial differences of opin- 
ion. Doubts are felt as to what precis-ky is to be understood by vested 
rights. Some replies admit that the Staze is responsible. ‘Others say that 
the rights in question, having been acquired under the law of the State, are 
liable to. be terminated by that law. Scme.consider a general answer im- 


possible. 
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In these circumstances, it has not been felt desirable to make the question 
the subject of a separate basis of discussion. Moreover, if the infringement 
of vested rights involves a breach of international law, the State will incur re- 
sponsibility by virtue of the principle laid down in Basis of Discussion No. 2. 


Point ITI, No. 4 


The fourth question raised in the request for information addressed to the 
Governments was the following: 


“Does the State become responsible in the following circumstances: 
“Repudiation of debts?” 


[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Denmark, Egypt, Finland, France, Great Britain, Hungary, India, Italy, 
Japan, Norway, New Zealand, Netherlands, Poland, Siam, Sweden, Switzerland, Czecho- 
slovakis..] 


OBSERVATIONS 


The replies in general admit that a State incurs responsibility by repudiat- 
ing its debts, whether they arise from public loans, from ordinary contracts, 
or from some other cause. Some make a reservaticn for the case of distress. 
Examination of the replies suggests that a distinction ought to be drawn be- 
tween repudiation pure and simple and legislation suspending or modifying 
the service of a debt; as regards the first, a reservation for the case of distress 
appears superfluous, since that ground could not justify final repudiation of 
the debt. It is, of course, always assumed that the debts in question are 
debts for which the State is properly liable and that no arrangement has been 
come to with the creditors. l 

One reply points out that the principle of international responsibility could 
only be admitted in the cases of debts contracted towards foreigners as such, 
é.g., by the floating of a loan in a foreign market. This is a point for con- 
sideration by the Conference. f 


Basis or Dıscussron No. 4 


A State incurs responsibility if, by a legislative act, it repudiates or pur- 
ports to cancel debts for which it is liable. : 

A State incurs responsibility if, without repudiating a debt, it suspends or 
modifies the service, in whole or in part, by a legislative act, unless it is 
driven to this course by financial necessity. 


Porr IV 
Acts relating to the Operation of the Tribunals 
OBSERVATIONS 


. It is not disputed that the courts are able to involve the State in responsi- 
bility, but the judicial decision with which it is corfronted must be final and 


52 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


without appeal. The only questior arisrg here is as to what elements of 
wrongfulness must attach to acts concerned with the operation of the courts 
in order to render the State responsible. The provisions set out below are to 
be regarded as covering judicial bodies oł : very kind. 


Porr IV, Nos = tO 4 


The request for information addressed the Governments put the follow- 
ing questions on this point: 
“Does the State become responsitl- in the following circumstances: 


oe SEOBA to allow foreigners acc :s to the tribunals to defend their 
rights? 
“2. Decisions of the tribunals irreæncilable with the treaty obliga- 
tions or the international duties of the € tate? 
“3. Unconscionable delay on the p.s of the tribunals? 
“4. Decisions of the tribunals which are prompted by ill-will 
against foreigners as such or as subjec sof a particular State?” 

[Replies were made by the following Governmerts: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Chile, Denmark, Egypt, Finland, France, Great Britain, 
Hungary, India, Italy, Japan, Norway, New Zealard Netherlands, Poland, Roumania, Siam, 
Sweden, Switzerland, Czechoslovakia.] 


OBSERVAT: CNS 


The above replies make it possible to expect that on these four points 
agreement can fairly easily be secured on tae lines indicated below. 


Basis oF Discuseen No. 5 


A State is responsible for damage suffered by a foreigner as the result of the 
fact that: 


1. He is refused access to the courts to fend his rights. 

2. A judicial decision which is final ani without appeal is incompatible 
with the treaty obligations or other intermational obligations of the State. 

3. There has been unconscionable delay >n the part of the courts. f 

4. The substance of a judicial decision hæ=manifestly been prompted by ill- 
will toward foreigners as such or as subjecé. of a particular State. 


Pomt IV, Nc 5 
The request for information addressed tt -he Governments further put the 
following question: 
“In what other circumstances ma~ a State incur responsibility on 
account of an unjust decision given by iss tribunals?” 


[Replies were received from the following Governzents: South Africa, Australia, Belgium, 
Denmark, Finland, Great Britain, Hungary, India eapan, Norway, New Zealand, Nether- 
lands, Poland, Siam, Switzerland.] i 
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OBSERVATIONS 


Some replies consider that the four cases set out above are the only ones in 
which a State can incur responsibility by reason of defective functioning of 
its courts. These replies are prompted by a recognition of the safeguard or- 
dinarily furnish<d by the organization and procedure of courts of law, and by 
the feeling that the binding force of a final judicial decision ought not lightly 
to be brought ixto question nor an appeal therefrom be deliberately created 
for foreigners. In general, the replies suggest that the State’s responsibility 
ought not to be restricted to the four cases, but ther2 are great divergences of 
opinion as to what other cases should be provided fcr. Various formulas are 
contemplated. Thus it is proposed to declare the State responsible in the 
case of a judgment so erroneous that no properly constituted court could 
honestly have arrived at such a decision, or in that of an erroneous judgment 
given by judges who have been bribed or subjected to pressure by their 
Government. Reference is also made to gross defects in the procedure or to 
features in’ the organization of the courts rendering them unworthy of a 
civilized State. 

It will rest w-th the Conference to decide upon a formula. The following 
basis of discussion is intended to furnish the occasion for the necessary ex- 
amination. 

Basis or Discussion No. 6 


A State is responsible for damage suffered by a foreigner as the result of the 
courts following a procedure and rendering a judgment vitiated by faults so 
gross as to indate that they did not offer the guerantees indispensable for 
the proper administration of justice. 


Pomnt V 
Acts of the Executive Organ 
{The German ard French Governments have submitted general observations on this point.] 


OBSERVATIONS 


The executive power (the Government, the Ligher State authorities), 
however organ_zed, is undoubtedly able by its acs to involve the State in 
responsibility. The only question arising here is as to what elements of 
wrongfulness must attach to an act of the executiv2 power in order to render 
the State respcnsible. ‘ 

In this connection, it is first of all desirable to provide for a rule analogous 
to that inserted in Basis of Discussion No. 2 for legislative acts. 


F 


Basis or Dıscussion No. 7 


A State is responsible for damage suffered by a foreigner as the result of 
an act or omiscion on the part of the executive power incompatible with the 
treaty obligations or other international obligations of the State. 


* 0. 
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Pomr ¥, No.1 (e) 


The first question raised in the reques- Sor information addressed .to the 
Governments was the following: - . i 
“Does the State become responsi in the following circumstances, 
and, if so, on what grounds does liabil ~ rest: 
- «1, Acts of the executive Goverxnent (higher authorities of the 
State}: 
(a) Acts incompatible with the «arms of concessions or contracts 
granted to or concluded with foreigners or of a nature to obstruct their 
execution?” 


[Replies were made by the following Gcvernr eats: South Africa, Australia, Er 
Belgium, Denmark, Egypt, Finland, Great Britaix Hungary, India, Italy, Japan, Norway, 
New Zealand, Netherlands, Poland, Siam, Sweden, 3-vitzerland, Czechoslovakia.]} 


OBSERVATICIS 


The replies warrant the view that the sxe solution may be contemplated 
as for the case of legislative acts infringing -ights conferred on foreigners by 
a State concession or contract. 


Basts or Discuss. cn No. 8 


A State is responsible for damage suffer by a foreigner as the result of 
an act or omission on the part of the exec tive power which infringes rights 
derived by the foreigner from a concession granted or a contract made by- 
the State. 

Jt depends upon the circumstances wheiaer a State incurs responsibility 
when the executive power has taken measres of a general character which 
are incompatible with the operation of a cozcession granted by the State or . 
with the performance of a contract made >= it. 


Point V, No. I b) 


The second question raised in the reques- ‘or information addressed to the . 
Governments was the following: 
“Does the State become responsibl: in the following circumstances, 


and, if so, on what grounds does liabilityrest: 
“Repudiation of debts?” 


[Replies were made by the following Government. South Africa, Australia, Austria, Bel- 
gium, Denmark, Finland, Great Britain, Hungary India, Italy, Japan, Norway, New 
Zealand, Netherlands, Poland, Siam, Sweden, Switze=and, Czechoslovakia.] 


OBSERVATIOTS 


The replies received warrant the view thas a solution may be contemplated. 
analogous to that proposed for the case >- legislative acts repudiating 8. 
State debt. 
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Basis or Discussion No. 9 


A State incurs responsibility if the executive power repudiates or purports 
to cancel debts for which the Stete is liable. 

A State incurs responsibility if the executive power, without sepndiatiae 
a State debt, fails to comply with the obligations resulting therefrom, unless 
it is driven to this course by financial necessity. 


OESERVATIONS 


Bases of Discussion Nos. 3 and 8 and Bases Nos. 4 and 9 have been kept 
distinct in order to facilitate consideration. 


Porr V, No. 1 (c) 


The third question raised in. the request for information addressed to the 
Governments was the following: 

“Does the State become responsible in the following circumstances, 
and, if so, on what grounds does liability rest: 

“ Failure to exercise due diligence to protect individuals, more par- 
ticularly those in respect of whom a special obligation of protection is 
recognized—for example: persons invested with a public character 
recognized by the State?” 

[Replies were made by the following Governments: South Africa, Australia, Austria, 


Belgium, Denmark, Egypt, Finland, Great Britain, Hungary, India, Italy, Japan, Norway, 
New Zealand, Netherlands, Poland, Siam, Sweden, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


The replies show that a State incurs responsibility if the Government 
fails to exercise due diligence ir protecting the foreigners. The following 
points emerge in the replies: the degree of diligence to be attained is such 
as may be expected from a civilized State; the diligence required varies with 
the circumstances; the standard cannot be the same in a territory which has 
barely been settled and in the home country; the standard varies according 
to the persons concerned in this sense that the State has a special duty of 
vigilance and has therefore a greater responsibility in respect of persons 
invested with a recognized pub:ic status. The protection which is due is 
mainly protection against crime. 


Basis or Discussion No. 10 


A State is responsible for damage suffered by a foreigner as the result of 
failure on the part of the executive power to show such diligence in the 
protection of foreigners as, having regard to the circumstances and to the 
status of the persons concerned, could be expected from a civilized State. 
The fact that a foreigner is invested with a recognized public scatus imposes 
upon the State a special duty oi vigilance. 
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Pomrt V, No (4) 


The fourth question raised 3 in the requess for information addressed to the 
Governments was the following: 
“Does the State become responsis= in the following SoU Ea noe 
and, if so, on what grounds does liabil-r rest: 
“Unwarrantable deprivation of a fzeigner of his liberty?” 


_ [Replies were made by the following Governmen=: South Africa, Australia, Austria, Bel- 
gium, Denmark, Finland, Great Britain, Hung-ry, India, Italy, Japan, Norway, New 
Zealand, Netherlands, Poland, Siam, Sweden, Switzerland, Czechoslovakia, ] 


OBSERVATD™ 8 


It appears from the replies that agreem2-% can easily be secured for a rule 
that a State incurs responsibility where ta- executive power unwarrantably 
deprives a foreigner of his liberty. It is evadent that not every interference 
with liberty is unwarrantable. The ide. may be rendered clearer by an 
example: thus, for instance, maintenance ci an arrest which is illegal under 
the law of the State in which it occurs vill be regarded as unwarrantable 
under international law. 


Basis or Discussaca No. 11 


A State is responsible for damage suffe:e] by a foreigner as the result ‘of 
the executive power unwarrantably dep--ring a foreigner of his liberty. 
‘The following acts in particular are to be Considered unwarrantable: main- 
tenance of an illegal arrest; preventive det2-tion, if it is manifestly unneces- 
sary or unduly prolonged; imprisonment without adequate reason or in 
conditions causing unnecessary suffering. 


r 


Porr V 
_ 2. Acts or Omissions 2° Officials 
OBSERVATIONS 


The request for information addressed tə the Governments proceeds next. 
to consider the acts or omissions of officia& Two questions arise, namely: 
(1) Are such acts or omissions to be consider=d:to be'acts of the State? (2) If 
sO, what element of wrongiuliess must eee to them in order to render the 
State responsible? 

Port V, No. Z S 


The request for information first consider= acts or omissions of an official 
acting within the scope of his authority; it coes so in the following terms: 


“Does the State become responsibl: m the following circumstances, 
and, if so, on what grounds does liabil t~ rest: 

“Acts or omissions of officials when € -oting within the limits of their. 
authority? If such acts or omissions 1>» contrary to the international 
obligatione of the State-or tainted witt illegality under the municipal 
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ings or marked by culpable negligence, how far is this fact to betaken into 
account? Are there other factors which must be taken into account in 
order to establish responsibi_ity on the part of the State? Do the same 

` rules apply to damage caus2d on the sea—for example: by a collision 
with a warship?” 


[Replies were made by the following Governments: South Africa, Australia, Austria, Bel- 
gium, Bulgaria, Denmark, Finland, Great Britain, Hungary, India, Italy, Japan, Norway, 
New Zealand, Netherlands, Poland, Sian, Sweden, Switzerland, Czechoslovakie.] 


OESERVATIONS 


It is agreed that an act or omission of an official acting within the scope 
of his authority entails responsibility for the State if such act or omission 
contravenes the international obligations of the State. The reservations 
which are occasionally made reiate to the question whether the judicial 
remedies provided by the municipal law must first be exhausted; this ques- 
tion will be examined later. 


Basis or Discussion No, 12 


A State is responsible for damege suffered by a foreigner as the result of 
acts or omissions of its officials, ecting within the limits of their authority, 
when such acts or omissions contzavene the.international obligations of the 
State. 

Pom YV, No. 2 (b) 

A second question raised in the request for information addressed to the 
Governments was the following: 

“Does the State become responsible in the following circumstances 
and, if so, on what grounds coes liability rest: 


“Acts of officials in the national territory in their public capacity 
(actes de fonction) but exceeding their authority??? 


{Replies were made by the following Governments: South Africa, Australia, Austria, Bel- 
gium, Bulgaria, Denmark, Finland, Greet Britain, Hungary, India, Italy, Japan, Norway, 
New Zealand, Netherlands, Poland, Siam Sweden, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


Here the case is that of an act which the official was not authorized to 
perform but in performing which he purported to act within the scope of 
his authority—an official act, not one performed in a private capacity by a 
person who happened to be an official. 

The replies reveal differences of opinion. The prevailing view seems, 
however, to'be that the act is to be regarded as the act of the State and is 
therefore of a nature to render the State internationally responsible. This 
view rests on the consideration that, since acts causing damage are fre- 
quently such as their authors were not authorized to perform, a rule restrict- 
ing responsibility to the acts of officials acting within the scope of their 
authority would be inadequate. 
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Basis or Discussien No. 13 


A State is responsible for damage suffa2d by a foreigner as the result of 
acts of its officials, even if they were not authorized to perform them, if the 
officials purported to act within the scop2 of their authority and their acts 
contravened the international obligation: of the State. 


Pomr V, Na 3 (c) 


A third question raised in the reques for information addressed to the 
Governments was the following: 
“Does the State become responsi e in the following circumstances, 
end, if so, on what grounds does lia>_lity rest: ` 
“Acts of officials in a foreign covrtry, such as diplomatic agents or 
- consuls acting within the apparent səpe of, but in fact exceeding, their 
authority?” 


[Replies were made by the following Governm rts: South Africa, Australia, Mesa Bel- 
gium, Bulgaria, Denmark, Egypt, Finland, Grea- Britain, Hungary, India, Italy, Japan, 
Norway, New Zealand, Netherlands, Poland, Sim, Sweden, Switzerland, Czechoslovakia.] 


OBSERVAM INS 


In the case of an act performed by an cficial of a State in a foreign country 
(a diplomatic agent, a consul), the perns who may be affected have no 
means of knowing whether the act is wita‘n the scope of the official’s author- 
ity. It seems, therefore, that it should te sufficient in this :case for the act 
to be within the apparent scope of the c ficial’s authority. , 


Basis or Discus=on No. 14 


Acts performed in a foreign country Fy officials of a State (such as diplo- 
matic agents or consuls) acting within tas apparent scope of their authority 
are io be deemed to be acts of the Stace and, as such, may involve the 
responsibility of the State. 

Powrt V, ND 2 (d) 


A fourth question raised in the requ=s for information addressed to the 
Governments was the following: 
“Does the State become respon:inle in the following circumstances, 


and, if so, on what grounds does lialiity rest: 
a ‘Acts or omissions of officials uns~nnected with their official duties?” 


[Replies were made by the following Governn»-ts: South Africa, Australia, Belgium, Bul- 
garia, Denmark, Finland, Great Britain, Huagary, India, Italy, Japan, Norway, New 
Zealand, Netherlands, Poland, Siam, Sweden, S~izerland, Czechoslovakia.] 


OBSERVA HONS 


Here the act is the act of a private person, not of an official. It cannot 
therefore entail any direct responsibili.x for the State. Responsibility can 
only arise as the result of such an act intae same measure as it would arise in 
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connection with the acts of private persons, a poirt which will be examined 
later. Itis therefore not necessary to submit a basis of discussion relating 
to this case. 

Pct Y, No. 2 (e) 


A fifth question raised in th> request for information addressed to the 
Governments was the following: 
“Does the State become responsible in the following circumstances, 
and, if so, on what grounds does liability rest: 
“Where a right of recourse against the official in question is excluded: 
(i) by some act on the part of the State, e.g., an amnesty or act of i in- 
demnity; or (ii) by some rule of law, such as immunity from the juris- 
diction of the courts?” 


[Replies were made by the following Governments: South Africa, Australia, Austria, 
Denmark, Egypt, Finland, Great Brtain, Hungary, India, Italy, Japan, Norway, New 
Zealand, Netherlands, Poland, Siam, Sweden, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


This case has not been considered by all the Governments nor has it in 
every case been looked at from she same standpoirt. It would seem neces- 
sary to take account both of the case where the State puts an end to the right 
to reparation by an “act of incemnity” and of that in which proceedings 
against officials require authocization from the Government and such 
authorization is not granted. It seems right to regard the State as becoming 
responsible for the damage to the extent to which tke official whom it relieves 
from responsibility was himself lable. 


Basis or Discussion No. 15 


“If by a special legislative or administrative measure a State puts an end 
to the right to reparation enjoyed by a foreigner egainst one of its officials 
who has caused damage to the foreigner, or if it does not permit the right to 
be enforced, the State thereby renders itself responsible for the damage to 
thig extent to which the official was responsible. 


OBSERVATIONS 


‘It is evident that, where responsibility attaches to the State under inter- 
national law, it cannot be abrogated or attenuated as the result of internal 
measures such as an act of indemnity or amnesty; this conclusion, moreover, 
follows from what is said in Basis of Discussion No. 1. 


Pornt VI 


Acts or Omissions of Bodies exe-cising Public Functions of a Legislative or 
Administrative Character (Communes, Provinces, etc.) - 


In the request for information addressed to the Government, this point is 
stated as follows: 
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“ Acts or omissions of bodies exescisxc= public functions of a legislative 
or executive character (communes, prcvinces, etec.).” 

[Replies were made by the following Goveramens: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt- Fislend, France, Great Britain, Hungary, 
India, Italy, Japan, Norway, New Zealand, N=th-rands, Poland, Siam, Sweden, Switzer- 
land, Czechoslovakia.] 


OBSERVFTICLS 


There is almost complete agreement shai the acts of such bodies are to be 
deemed acts of the State. It seems @sixacle to take account, not merely 
of such corporate entities as a commun: or province, but also of autonomous 
institutions which exercise public funct on: Df a legislative or administrative 
character. 


Basis or Disccsston No. 16 


A State is responsible for damage stifezel by a foreigner as the result of 
acts or omissions of such corporate en_iti:e (communes, provinces, etc.) or 
. autonomous institutions as exercise puktic unctions of a legislative or admin- 
istrative character, if such acts or oncisscns contravene the international 
obligations of the State. 


Porr VE 
Acts of Privete “arsons 


In the request for information, the 3o~crnments were asked to consider 
this case from several points of view. ‘r= first point mentioned was the 
following: 


Pomer WH xr 


“ Circumstances in which the acts +f private persons causing damage 
to the person or property of a foreizne: in the territory of a State may be 
the occasion of liability on the past o` she State, and grounds on which 
such liability arises, if it does arise: 

“Failure on the part of the Stete authorities to do what is in their 
power to preserve order and prevent «aime, or to confer reasonable pro- 
tection on the person or property o` a -creigner.” 

{Replies were made by the following Goversam-rits: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egyp Fand, Great Britain, Hungary, India, 
Italy, Japar, Norway, New Zealand, Netheslan_c Poland, Siam, Sweden, Switzerland, 
Czechoslovakia.] 


OBSERV_TIiS 


The ground on which a State may be responsible for damage caused by a 
privaté person to a foreigner is not to be found in the act itself but in the 
conduct of the State, ¢.e., in its failure t- dë harge its duty to maintain order. 
_ The principle that such a responsibiliiy 2aists has already been stated in 
Basis of Discussion No. 10. 


4 
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Basis or Discussion No. 17 


A State is responsible for damage caused by a private individual to the 
person or property of a foreigner if it has failed to show in the protection of 
such foreigner’s person or property’ such diligence as, having regard to the 
circumstances and to any special status possessed by him, could be expected 
from a civilized State. 

. Poznt VI (b) 

A second question raised in the request for information addressed to the 

Governments was the following: 


“ Circumstances in which the acts of private persons causing damage 
to the person or property of a foreigner in the territory of a State may be 
the occasion of liability on the part of the State, and grounds on which 
such liability arises, if it does arise: 

“ Failure to exercise reasonable diligence in punishing persons com- 
mitting offences against the person or property of a foreigner.” 

[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Finland, Great Britain, Hungary, India, Italy, 
Japan, Norway, New Zealand, Netherlands, Poland, Siam, Sweden, Switzerland, Czecho- 
slovakia.] 

OBSERVATIONS 


The case here EI is that in which negligence can be imputed to the 
State in the performance of its duty of punishing offences which have been 
committed against foreigners. Itis generally admitted that such negligence 
renders the State responsible. 


Basis or Discussion No. 18 


A State is responsible for damage caused by a private individual to the 
person or property of a foreigner if it has failed to show such diligence in 
detecting and punishing the author of the damage as, having regard to the 
circumstances, could be expected from a civilized State. 


Pom VII (c) anp (d) 


The request for information addressed to the Governments next raises 
the following questions: 


“Circumstances in which the acts of private persons causing damage 
to the person or property of a foreigner in the territory of a State may 
be the occasion of liability on the part of the State, and grounds on 
which such liability arises, if it does arise: 

“Tf the acts were directed against a foreigner as such, should this fact 
be taken into account? 

“Tf the foreigner who has suffered damage had adopted a provocative 
attitude against the persons who inflicted it, should this fact be taken 
into account?” 


[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Denmark, Egypt, Finland, Great Britain, Hungary, India, Italy, Japan, Norway, 
New Zealand, Netherlands, Poland, Siam, Sweden, Switzerland, Czechoslovakia.] 
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OBSERVATIONS 


The replies here are somewhat divergent. Doubts are expressed as to the 
possibility of stating precise rules for the c.ses considered. Some think it 
necessary to take account of the fact that, whereas the hostility felt for a 
particular group of persons may sometimes cutrun the anticipations of the 
public authority, whose responsibility may taus be attenuated or eliminated, 
the case will be quite different if the feeling of hostility was so widespread 
among a considerable part of the populatior that it could not have escaped 
the notice of the public authority, which, a:cordingly, ought to have taken 
precautions. The following basis of discuss cn has been drawn up to enable 
the problem to be examined, if this is thougkt desirable. 


Basis or Discusstoz No. 19 


The extert of the State’s responsibility depends upon all the circum- 
stances and, in particular, upon whether the act of the private individual was 
directed against a foreigner as such and upon whether the injured person 
had adopted a provocative attitude. 


OBSERVATIONS 


` Examination of the Government replies uss led the Committee to think 
that, in the case of damage caused by a private person, as in the case of 
damage caused by an official, it is necessary ~c consider as-regards the State’s 
responsibility the consequences which may © low from a decision putting an 
end to the injured foreigner’s right to obtain reparation from the author of 
the damage. 


- Basis or Discussior No. 20 


If, by an act of indemnity, an amnesty or other similar measure, a State 
puts an end to the right to reparation enjoyed by a foreigner against a private 
person who has caused damage to the foreigner, the State thereby renders 
itself responsible for the damage to the exwent to which the author of the 
damage was responsible. 


Point VIL 
Damage caused in suppresstrg Disturbances 


In the request for information addressed to the Governments, this point is 
stated as follows: , 


“ Responsibility of the State in the css2 of damage done to the person 
or property: of a foreigner when the forses or officials of the State were 
engaged in suppressing insurrections, bts or mob violence; property 
destroyed during the struggle; closing 27 a port to commerce; requisi- 

- tions, etc.” ` 


[Replies were made by the following Governmens: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Firend, Great Britain, Hungary, India, 
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Italy, Japan, Horway, New Zealand, Netherlands, Poland, Roumania, Siam, Sweden, 
Switzerland, C=choslovakia.] 


OBSERVATIONS 


The replies in general say that a State is not responsible for all the damage 
which its agents cause in suppressing an insurrestion, riot or other disturb- 
ance. Some-eplies even point out that the State performs a duty in sup- 
pressing disturbances. Nevertheless, there are several replies which con- 
sider the State responsible in certain cases—in particular, if its agents cause 
unnecessary Camage or where the State appropriates a foreigner’s property. 
The following basis of discussion has been founded on these latter replies and 
on internatioaal jurisprudenca. 


Basis or Discussion No. 21 


A State is not responsible for damage caused to the person or property of a 
foreigner by its armed foress or authorities in the suppression of an insurrec- 
tion, riot or osher disturbance. 

The State nust, however: 


(1) Meke good damage caused to foreigners by the requisitioning or 
occupation of their property by its armed forces or authorities; 

(2) Meke good damage caused to foreigners by destruction of property ` 

- by its armed forces or authorities, or by their orders, unless such de- 
struction -s the direct consequence of combatant acts; 

(3) Make good damage caused to foreigners by acts of its armed 
forces or authorities where such acts manifestly went beyond the re- 
quiremens of the situation or where its armed forces or authorities 
behaved a manner manifestly incompatible with the rules generally 
observed dy civilized States; 

(4) Accord to foreigners to whom damage has been caused by its 
armed forzes or authorities in the suppression of an insurrection, riot or 
other disturbance the same indemnities as it accords to its own nation- 
als in simi_ar-circumstances. 


Point IX 
Damaze caused by Insurgents, Rioters or Mob Violence 


The first question asked of the Governments in the request for information 
was the followiag: 


“Damage done to the person or property of foreigners by persons 
engaged ir insurrections or riots, or through mob violence. Is, in 
general, the State liable, or not liable, in such cases?” 


[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Finland, Great Britain, Hungary, India, Ja- 
pan, Norway, Nev Zealand, Netherlands, Poland, Roumanis, Siam, Sweden, Switzerland, 
Gzechoslovakia.] 
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OBSERVATION : 


In principle, the replies do not admit taat = State is responsible for damage. 
caused to foreigners by insurgents, rioters o~ mob violence. 


Basis or Discvussior No. 22 


A State is, in principle, not responsibl2 for damage caused to the person or 
property of a foreigner by persons taking pa-t in an insurrection or riot or by 
mob violence. 


Pot [= (c) 


The request for information addressed to zhe Governments then raises the 
following question:, 
“What is the position: 
“(a) Where negligence on the part cf the Government or its officials 


can be established, or where conniranæ on the part of the latter can be 
shown?” 


[Replies were made by the following Governmenss: South Africa, Australia, Austria, 
Belgium, Denmark, Egypt, Finland, Great Br-tain, Hungary, India, Japan, Norway, New 
Zealend, Netherlands, Poland, Siam, Switzerland, Crechioelovakis.] 


OBSERTLTION3 


In this case, the State’s responsibilty E a consequence of the principle 
already stated in Basis of Discussion No. —), according to.which a State is 
responsible for damage to foreigners result=cg from failure on its part to use 
due diligence for their protection. The lazx of diligence which renders the 
State responsible covers the case in waich iss officials show connivance with 
the insurgents. 


Basis or Discussioz No. 22 (a) 


Nevertheless, a State is responsible for Jemage caused to the person or 
property of a foreigner by persons taking yart in an insurrection or riot or by 
mob violence if it failed to use such dil genze as was due in the circumstances 
in preventing the damage and punish-ng is authors. 


Pomt IX (2 


A second question raised in the recuest Zor information saa to the 
Governments was the following: 


“What is the position: 
“(&) Where the Government pays compensation for damage done i in 
such cases to its own nationals or to oter foreigners?” 


[Replies were made by the following Governn=ats: South Africa, Germany, Australia, 
Denmark, Finland, Great Britain, Hungary, Indi., Japan, Norway, New Zealand, Nether- 
lands, Poland, Siam, Switzerland, Czechoslovakia | 
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OBSERVATIONS 


The reply to this question is the same as is given in Basis of Discussion No. 
21 (4). The two provisions might be combined in a single text. 


Basis or Discussion No. 22 (6) 


A State must accord to foreigners to whom damage has been caused by 
persons taking part in an insurrection or riot or by mob violence the same 
indemnities as it accords to its own nationals in similar circumstances, 


Port IX (c) 


A third question raised in the request for information addressed to the 
Governments was the following: . 
“What is the position: 


“(ce) Where a rebellion is successful and the insurgent party which 
did the damage is installed in power and becomes the Government?” 


(Replies were made by the following Governments: Scuth Africa, Australia, Austria, 
Denmark, Finland, Great Britain, Hungary, India, Japan, Norway, New Zealand, Nether- . 
lands, Poland, Siam, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


On this point the replies of she Governments display some hesitation. 
The opinion which seems to prevail, and which is supported by international 
jurisprudence, is that, when the insurrection is successful, the State is re- 
sponsible for the acts of the insurrectionist part: to at least the extent to. 
which it is responsible for the acts of the legal Government and its agents. 
The question is raised whether one should not go further and consider the 
State responsible for all the acts of the insurgents. 


Basis or Discussion No. 22 (e) 


A State is responsible for damage caused to foreigners by an insurrectionist 
party which has been successful and has become the Government to the same 
degree as it is responsible for damage caused by acts of the Government de 
jure or its officials or troops. 


: Porr IX (d) 
A fourth question raised in the request for information addressed to the 
Governments was the following: 


“What is the position: 
_ (d) Where the movement is directed against foreigners as such or 
against persons of a particular nationality?” 


[Replies were made by the following Governments: South Africa, Denmark, Finland, Great 
Britain, Hungary, India, Japan, Norway, New Zealand, Netherlands, Poland, Siam, 
Switzerland] 
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OBSERVATIONS 
In this case, the Government has a specal duty of diligence, the conse- 
quence of which will be that, in order to escepe responsibility, it must _prove 
that no negligence can be imputed to it. 


Basis or Discussion No. 22 (d) 

A State is responsible for damage caused so the person or property of a 
foreigner by persons taking part in a riot or ky mob violence if the movement 
was directed against foreigners ás such, or against persons of a particular 
nationality, unless the Government proves -Lat there was no negligence on 
its part or on the part of its officials. 


Pomt X 
Responsibility of the State in the Case of a æbordinate or a Protected State, 
a Federal State or other Uscions of States 
In the request for information addressed t> the Governments, this point 
is stated as follows: 


“ Responsibility of the State in the :ase of a subordinate or a pro- 
tected State, a federal State and other urbns of States.” 


[Replies were made by the foliowing Governments South Africa, Germany, Australia, « 


Austria, Belgium, Bulgaria, Denmark, Egypt, Finlaad, Great Britain, Hungary, India, 
Italy, Japan, Norway, New Zealand, Netherlands, Eland, Siam, Switzerland, Czechoslo- 
vakia.] 
- i OBSERVATIONS 

The replies show agreement on the princitJs. There is merely some diffi-” 
culty in finding—as should be done in cod-fcation—a formula sufficiently 
wide to apply to the various situations which actually exist and to those 
which may arise in the future; such a formul_ must not enumerate a series of 
cases. 

Basis or Discusstor’ No, 23 

Where a State is entrusted with the condact of the foreign relations of 
another political unit, the responsibility for damage ee by foreigners 
on the territory of the latter belongs to suck State. 

Where one Government is entrusted with the conduct of the foreign rela- 
tions of several States, the responsibility fo: damage suffered by foreigners 
on. the territories of such States belongs to sazh common or central Govern- 
ment: 

Porr XT 
Circumstances in which a State is entitle! to disclaim Responsibility 


[On this point, the Egyptian Government makes a general observation.] 
Pont XI (c) 


The request for information addressed to ike Governments deals first with 
the following case: ; 
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‘Circumstances in which a State is entitled to disclaim responsibility. 
_ What are the conditions which must be fulfilled: ‘When the State claims 
to have acted in self-defence’?’’ 


{Replies were made by the following Governments: Souta Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Finland, Great Britain, Hungary, India, Italy, 
Japan, Norway, New Zealand, Netherlands, Poland, Siam, Switzerland, Czechoslovakia.] 


OBSERVATIONS 


The replies do not all treat of the same case. Some refer to acts occurring 
within the national territory. Here a provision exonerating the State from 
international responsibility for damage caused in self-defence may be thought 
superfluous. The principle according to which the State’s international 
responsibility arises from a breach of international law, and the solution con- 
templated for the case of damage caused by agents of the State in repressing 
an insurrection (Basis of Discussion No. 21), would normally imply exonera- 
tion from responsibility. Other replies appear to have in mind self-defence 
against acts occurring outside the national territory but capable of com- 
promising its security (seizure of the Caroline in 1337). Strictly speaking, 
this case does not fall within the scope of the draft which the Committee is 
preparing, since it implies damage suffered outside the territory of the State 
whose responsibility is in question. To meet the eventuality of its being 
desired to settle the point, a basis of discussion has been drafted. It has been 
drawn up in terms sufficiently wide to apply also to the first case. 

Some replies have called attention to the desirabiity of fixing the limits of 
what is to be regarded as self-defence. 

The question of legitimate defence against an aggressor State and its con- 
sequences from the point of view of responsibility for damage caused to 
foreigners in the exercise of such defence has been raised; it does not seem 
that this question would fall within the scope of the proposed Conference 
which is not called upon to deal with the laws of war. 

Consideration might be given to the case where, in the exercise of legiti- 
mate defence against an individual, damage has beer. caused to a third party: 
the replies have thrown no light on this point. 


Basis or Discussion No. 24 


- A State is not responsible for damage caused to a foreigner if it proves that 
its act was occasioned by the immediate necessity of self-defence against a 
danger with which the foreigner threatened the State or other persons. 
Should the circumstances not fully justify the acts which caused the 
damage, the State may be responsible to an extent to be determined. 


Por XI (b) 


A second question raised in the request for inforraation addressed to the 
Goveruments was the following: 
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“What are the conditions which mast be fulfilled when the State 
claims to have acted in circumstarcs which justified a policy of 
reprisals?” 


[Replies were made by the following Governmeas: South Africa, Germany, Australia, 
Austria, Belgium, Denmark, Finland, Great Britax, Hungary, India, italy, Japan, New 
Zealand, Netherlands, Poland, Siam, Switzerland, Cz-choslovakia.] : 


OBSERVATICLS 


To decide whether reprisals can to-dar be justified, and between what 
States and in what circumstances they cer be justified, would here be out of 
place. Attention must be called to the s_Eject in order to enable the Con- 
ference to consider what inferences might k> drawn in other fields from the 
solutions which it adopts on this point as rezards international responsibility. 


Basis or Discuss No. 25 


A State is not responsible for damage cated to a foreigner if it proves that 

it acted in circumstances justifying the exerzise of reprisals ee the State . 
to which the foreigner belongs. > 

Pour XI © 


A third question raised in the request for information addressed to the 
Governments was the following: ' 
“What are the conditions which must be fulfilled, when the State 
claims that circumstances justify th= unilateral abrogation of its con- 
‘tractual engagements?” . 


[Replies were made by the following Governm=rts: South Africa, Germany, Australia, 
Austria, Belgium, Denmark, Finland, Great Britaax Hungary, India, Japan, New Zealand, 
Netherlands, Poland, Siam, Switzerland, Czechcs>~akia.] 


“‘OBSERVATINAS 


Under this head, some replies discuss unilateral abrogation of treaties 
between States. The question raised rested only to contractual engage- 
ments concluded between the State anc a’foreigner. On this point, the 
solutions contemplated in Bases of Discus.on Nos. 3 and 8 appear sufficient 
‘without the addition of any further provan. 


` Pomt XI -a 


A fourth question raised in the reques- Zor information addressed to the 
Governments was the following: 

“What are the conditions which met be fulfilled when the individual 
concerned has contracted not to rave recourse to the diplomatic 
remedy?” 

[Replies were made by the following Governments: South Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Finland, Sreat Britain, Hungary, India, se 
Norway, New Zealand, Netherlands, Poland, Siar, Switzerland, Czechoslovakia.] ! 
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OBSERVATIONS 


The replies n general state that a contractual undertaking by a private 
person not to have recourse to the diplomatic remedy does not bind the 
State of whick he is a national and that, accordingly, the international 
responsibility cf the other State persists. One may, however, contemplate a 
mitigation of the strictness of this rule borrowed from international juris- 
prudence. f 

Basis or Discusston No. 26 


An undertaking by a party to a contract that he will not have recourse to 
the diplomatic remedy does not bind the State whose national he is and does 
not release the State with which the contract is made from its international 
responsibility. 

If in a contrect a foreigner makes a valid agreement that the local courts 
shall alone have jurisdiction, this provision is binding upon any international 
tribunal to which a claim under the contract is submitted; the State can then 
only be responsible for damage suffered by the foreigner in the cases con- 
templated in Bases of Discussion Nos. 5 and 6. 


Point XII 
Exhaustion of the Remedies afforded by the Municipal Law 


In the request for information addressed to the Governments, this point 
is stated as follews: 

“Ts it the case that the enforcement of the responsibility of the State 
under international law is subordinated to the exhaustion by the indi- 
viduals concerned of the remedies afforded by the municipal law of the 
State whose responsibility is in question?”’ 

[Replies were mede by the following Governments: Soużh Africa, Germany, Australia, 
Austria, Belgium, Falgaria, Denmark, Egypt, Finland, Great Britain, Hungary, India, Italy, 
Japan, Norway, New Zealand, Netherlands, Poland, Siam, Sweden, Switzerland, Czecho- 
slovakia.] 

OBSERVATIONS 


The answer given to this question is affirmative and the same affirmative 
solution has beer adopted in recent treaties for compulsory arbitration. The 
following basis oz discussion has been suggested by the terms of those treaties. 
Some Governments, however, have called attention to the difficulties which 
the generally accepted rule may produce in certain cases. 


Basis oF Discussion No. 27 


Where the forzigner has a legal remedy open to him in the courts of the 
State (which terra includes administrative courts), the State may require that 
any question of international responsibility shall remain in suspense until 
its courts have g-ven their final decision. This rule does not exclude appli- 
cation of the pro visions set out in Bases of Discussion Nos. 5 and 6.- 
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Powr XIL 
National Character o, e Claim 


In the request for information addressec lo the Governments, this point 
is stated as follows: i 
“It is recognized that the internatiozal responsibility of a State can 
only be enforced by the State of whica he individual who has suffered 
the damage is a national or which af-rds him diplomatic protection. 
Some details might be established as re=rds the application of this rule. 
“Is it necessary that the person in-eested in the claim should have 
retained the nationality of the State ma=ing the claim until the moment 
at which the claim is presented throwh the diplomatic channel, or’ 
must he retain it throughout the who € f the diplomatic procedure, or- 
until the claim is brought before the a- sitral tribunal or until judgment 
is given by the tribunal? Should a d=nge occur in the nationality of 
the person making the claim are there 1 stinctions to be made according 
to whether his new nationality is tha- of the State against which the 
claim is made or that of a third State, ər according to whether his new 
‘netionality was acquired by a volurtary act on his part or by mere’ 
operation of law? 
“ Are the answers given to the preeeting questions still to hold good 
where the injured person dies leaving firs of a different nationality? 
“Tf in the answers given to the przsding questions it is considered 
that a claim cannot be upheld except i w the benefit of a national of the 
State making the claim, what will b the position if some only of the 
individuals concerned are nationals o` ihat State?” 
{Replies were made by the following Gcvernm:ris: South Africa, Germany, Australia, 
Austria, Bulgaria, Denmark, Egypt, Finland, Gre-f Britain, Hungary, India, Italy, Japan, 
Norway, New Zealand, Netherlands, Poland, Siam f-vitzerland, Czechoslovakia,] ` 


OBSERVATION <8 


The replies are not unanimous as to +e moment at which a claim must 
possess a national character inorder that ii may be supported by the State. 
Some take the moment at which the drage was caused, others that at 
which the claim is presented. Accordir= to the opinion of the majority, 
and to international jurisprudence, the cÆm requires to have the national 
_ character at the moment when the damaz= was suffered, and to retain that 
character down to the moment at which 53s decided; the basis of discussion 
whick is submitted is founded on this vier 

It is, however, evident that, if the injuzy is continuing (maintenance of an 
unwarrantable imprisonment) and if the injured person changes his na- 
tionality while it still persists, the State zose national he has become may 
make a claim. l 

Assuming adoption of the principle -t=ted above, the secondary rules 
which follow therefrom do not seem to be pen to question. 

The provisions to which one is thus lec -2late only to claims for pecuniary 
indemnities. One can imagine the case x the murder; in circumstances en- 
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tailing responsibility for the State to which he was accredited, of a diplo- 
matic agant who leaves an heir of a different naticnality. The State which 
the agent represented will not be able.to take up the question of`interna- 
tional responsibility for the benefit of the heir, but it will be entitled to do so 
in respect: of the wrong done to its representative abroad and the failure to 
afford him protection. 


Basis or Discussion No. 28 


A State may not claim a pecuniary indemnity in respect of damage suffered 
by a private person on the territory of a foreign State unless the injured 
person was its national at the moment when the damage was caused and re- 
tains its nationality until the claim is decided. 

Persons to whom the complainant State is entitled to afford diplomatic 
protection are for the present purpose assimilated to nationals. 

In the event of the death of the injured person, a claim for a pecuniary 
indemnity already made by the State whose nat:onal he was can only be 
maintained for the benefit of those of his heirs who are nationals of that 
State and to the extent to which they are interested. 


Pornt XIV 
Reparation jor the Damage caused 


In the request for information addressed to the Governments, this point is 
stated as follows: 


“Should:this point form the object of a provision of the agreement to 
be reached? 

“To meet the eventuality of the above question being answered 
affirmatively, what answers should be given on the following points: 

“(a) Performance of the obligation? 

“(6) Pecuniary reparatior.? What factors are to be taken into ac- 
count in calculating the indemnity? Actual proved losses? Loss of 
profits? Indirect damage: if this is not admissible, how is it to be dis- 
tinguished from direct damage? Moral damage? May an indemnity 
be claimed by way of a mere penalty for the wrong done? From what 
date may interest be granted? Is account tc be taken of expenses in- 
curred for the purpose of obtaining reparation irom the State responsible 
for the damage in question? 

“(c) Reparation other than pecuniary? Apologies? Punishment 
of the guilty individuals? 

““(d@) When the responsibility of the State arises only from a failure 
to teke proper measures after the act causing damage had been com- 
mitted (for example: failure to prosecute the guilty individual), is any 
pecuniary reparation due from it to be limitec to making good ‘the loss 
occasioned by such omission?” 


[Replies were made by the following Governments: Souta Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Finland, France, Great Britain, Hungary, 
India, Italy, Japan, Norway, New Zealand, Netherlands, Poland, Siam, Sweden, Switzer- 
land, Czechoslovakia.] 
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-OBSERVATIOUS 


The replies on this point are very divergent. Some express a desire that 
the matter should be the subject of definite rales and they occasionally enter 
into minute details. Others feel that it would be preferable not to have 

. rules on this question; they can-point to th= example furnished by the legal 


4 


systems of some countries and to the fact thet the absence of any rule has so > 


far not caused inconvenience in internaiinaal practice. An intermediate 


view is in favor of simply stating certain D-inciples, without enterirg into | 


details which might hamper the judge moze than they assisted him. This 
furnishes a method reconciling the various crinions which may be successful, 
The basis of discussion is borrowed, with sl&ht modifications, from tha draft 
of the Institute of International Law referzed to in some replies. 


Basis or Discussics No. 29 


Responsibility involves for the State cone=ned an obligation to make good : 


the damage suffered in so far as it results fom failure to comply with the in- 


ternational obligation. It may also, accacding to the circumstances, and - 


when this consequence follows from the g-meral principles of international 
law, involve the obligation to afford sati_faction to the State which -has 
- been injured in the person of its national, i the shape of an apology (given 
with the appropriate solemnity) and (in prcper cages) the punishment of the 
guilty persons. ' 

Reparation may, if there is occasion, incvde an indemnity to the injured 
persons in respect to moral suffering caused to them. 

Where the State’s responsibility arises s>ely from failure to take proper 
` measures after the act causing the damage Las occurred, it is only bound to 


make good the damage due to its having f.ied, totally or partially, to take _ 


such measures. 

A State which is responsible for the actic: of other States is bound to see 
that they execute the measures which respcnsibility entails, so far as it rests 
with them to do so; if it is unable to do so, itis bound to furnish an equ‘valent 
compensation. 

In principle, any indemnity to be accor@d is.to be put at the disposal of 

the injured State. 


Pont XV 
Conciliation, Arbitration, J stictal Settlement 


In the request for information addressec to the Governments, this point 
is stated as follows: 


. “Enquiry, conciliation, arbitration, jadicial settlement. 
“Should this point form the object > a provision of the agreement to 
be reached? 
“To meet the eventuality of the above question being answered 
affirmatively, what answers should be civen on the following points: 
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“‘q) To what extent have: (i) an international enquiry, (i) con- 
ciliation, (iċ) arbitration been employed to settle disputes between 
States as to responsibility for damage caused to foreigners in their terri- 
tories? 

“(8) How far is recourse to such methods of procedure obligatory 
under general or special treaties? 


te) Is it desirable that recourse to such methods of procedure, or 
certain of them, should be made obligatory? 


“(d) Should jurisdiction be given to the P2rmanent Court of Inter- 
national Justice in preference to any other jurisdiction?” 


[Replies were made by the following Governments: Souta Africa, Germany, Australia, 
Austria, Belgium, Bulgaria, Denmark, Egypt, Finland, Great Britain, Hungarv, India, 
Italy, Japan, Norway, New Zealand, Netherlands, Poland, Siam, Sweden, Switzerland, 
Czechoslovakia.] 


OBSERVATIONS 


Here the essential question is whether a provision for compulsory arbitra- 
tion or judicial settlement should be introduced into the proposed arrange- 
ment. The majority of the replies are in favor of this course, but there is a 
substantial minority which considers such a provision undesirable. The 
view taken by this minority is based on the particularly strong argument 
that, in the matter of international responsibility, codification should aim at 
stating tke already established principles of international law and that a 
provision for compulsory jurisdiction would in this matter constitute new law, 
at least for a fairly large number of States. 

Two replies suggest intermediate solutions. One would consist in insert- 
ing in the proposed arrangement a provision for compulsory jurisdiction lim- 
ited to the interpretation of the arrangement. It may be anticipated that 
many States will regard that as insufficient. 

The other intermediate solution! would consist in placing the provision 
for compulsory jurisdiction in a special protocol separate from the main in- 
strument. A basis of discussion embodying this suggestion is submitted; 
the provisions contained in it have been reduced to the minimum. 


Basis or Discussion No. 30 
Special Protocol 


- A claim made by a State in respect of damage suffered by one of its na- 
tionals and based on the provisions of the convention to which the present 
protocol is attached shall, failing amicable settlement and without prejudice 
to any other method of settlement in force between the States concerned, be 
submitted for decision to the Permanent Court of International Justice. 


1 Ausirian reply. 
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CONCLUDING OBSLE VATIONS 
A 


If the replies of the Governments to the quest for information addressed 
to them are examined as a whole, it will bs Found that to a large extent they 
have endeavored to set cut what they casider to be the present state of 
the law. l l 

The subject is pre-eminently one in rez=rd to which the Conference will 
have to consider whether it should draw 1» an instrument which is in char- 
acter strictly an international conventio, the provisions of which operate 
only as between the States which sign or aceede to it, or an instrument of 
which the purpose would be to set out waat, in the view of the States sub- 
seribing thereto, is the law at present i force. A basis of discussion is 
proposed to meet the eventuality of the Cenference deciding in favor of the 
latter course: the corresponding provisica. would, of course, be inserted at 
the beginning of the statement of rules. 


Basis or Discusa-an No. 31 


The high contracting parties recognize -hat the provisions set out below 
are in accordance with the principles of international law as at present in 
force; they acknowledge their obligatory character and declare their inten- - 
tion to comply therewith. 

B 


As regards the form to be given to the sults of its work, the Conference 
will have to examine whether the provisi+rs which it adopts should take the 
form of ‘articles of a convention or that cf a separate body of rules to which 
the convention would refer. In the latte - sase, the convention would confine 
itself to a provision referring to the body =x rules and importing their accept- 
ance. An example of the second methoc as furnished as regards transit by: 
the Conference of Barcelona. The decision on this point rests with the 
Conference. - 


DRAFT RULES OF PROCEDURE FIR THE FIRST CONFERENCE 
FOR THE CODIFICATION OF _NTERNATIONAL LAW:* 


I 


The First Conference for the Codificaion of International Law shall com- 
prise the plenipotentiaries and technical legates of Members of the League 
of Naticns and of the non-Member Stax s which have been invited by the 
Council of the League oï Nations to sendz=presentatives. 

` There shall be a President and a Secremy-General of the Conference. 


* Drawn up by the Preparatory Committee r execution of the Council’s resolution of 
March 7, 1929. (League of Nations Documen 3. 190 (1). M. 93. 1929. V.) 
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II 


On the opening of the Conference, the credentizls of the plenipotentiaries 
shall be presented to the Secretariat, together with a list of the technical 
delegates. 


I 


A committee of five members, appointed by the Conference on the pro- 
posal of the President, shall be entrusted with the duty of examining ereden- 
tials, and shall report immediately to the Conference. Any plenipotentiary 
to whose admission objection has been made shall sit provisionally with the 
same rights as other plenipotentiaries, unless the Conference decides other-" 
wise. : 


IV 


- Priority as between delegations shall be determined according to the 
French alphabetical order. 


y 


The Bureau of the Conference shall consist of the President, three Vice- 
Presidents elected by the Conference, the Chairman elected by the three 
- Committees mentioned in Article VI, the Secretar7-General of the Confer- 
ence and a Deputy-Secretary-General, who will be elected by the Conference. 


VI 


Three Committees shall be set up, namely: (1) Committee on Nationality; 
(2) Committee on Territorial Waters; (3) Committee on the Responsibility 
of States for Damage suffered by Foreigners. 

As soon as possible after the opening of the Confsrence, the head of each 
delegation shall designate for each Committee the member of his delegation 
empowered to represent the latter thereon. This member may be replaced 
by another member of the delegation. Except in such a case, members of 
the Conference present at meetings of Committees of which they are not 
members may not take part in the proceedings save by authorization of the 
Chairman of the Committee. Nevertheless, the Lead of each delegation 
may, should he think fit, take part in the proceedings of any Committee. 

As a general rule, the three Committees will work s:multaneously. 


Vil 
_ Each Committee shall appoint its Chairman and one Vice-Chairman; it 
shall also appoint, at such time as it thinks fit, a rapporteur or rapporteurs. 
Vill 


Each Committee shall have the power to form sub-committees and to con- 
stitute from among the members of the delegations special committees for 
the examination of particular questions. The sub-committee or the special 
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committee shall appoint its chairman and_ if necessary, a rapporteur, and 
shall report to the full Some 


Ix 


A Drafting Committee, composed of fiveaembers, shall be entrusted with . 
the co-ordination of the acts adopted by ine Conference. It shall be ap- 
pointed by the Conference on the proposal cf the Bureau; its members shall 
be selected from among the plenipotentzaries or technical delegates. A 
delegate of each Committee shall be attack=d to the Drafting Committee for 
the examination of the acts prepared ky the said Committee. 

On the report of the Drafting Committee the acts of the Conference shall: 
be adopted by the latter in their final form. 

It shall be left to each Committee to determine whether it is necessary for 
it to set up a special drafting committee. 


x 


` The public shall be admitted to the plenary meetings of the Conference; . 
the Secretary-General shall be responsible for the issue of tickets for this 
purpose, in conformity with the President’ : nstructions. 

The Bureau may, however, decide that particular meetings shall be private. 

Meetings of the Committees shall be paivate. 

In the case of meetings not open to the publie, the publicity of the work 
of the Conference and its Committees sh be ensured by means of official 
communiqués prepared by the Secretary-General and signed by the President 
of the Conference or the Chairman of the Ccmmittee, as the case may be. 


XI 


` The Secretary-General shall be resporsible for the French and English 
texts of the Minutes of the Conference. For meetings of the Committees, 
only summary reports shall-be drawn up. In the case of the sub-committees 
and special committees of examination, 2 record shall be kept only of the 
conclusions reached by them. 

The Minutes shall be distributed in provisional form to the delegations 
with the least possible delay. If no corrections are asked for within forty- 
eight hours, the text shall be regarded as approved and shall be deposited in 
the archives. If corrections are asked bcr, the Secretary-General shall be 
responsible for purely formal changes; fo others, he shall refer to the Presi- 
dent, who shall, if necessary, lay the muzter before the Conference or the 
Committee concerned. 

The Minutes of meetings of Committess shall nb be published until after 
the close of the Conference; the latter mey, as an exceptional measure and: | 
more particularly when the proceedings -æ regard to certain questions have 
not resulted in an. agreement, decide i> defer the publication of those 


Minutes. 
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XI 


The Secretary-General shall be responsible for the translation into French 
or English of opinions expressed and of documents, proposals and reports 
submitted in either of those languages. Any delegate employing another 
language must himself be respons-ble for a translation in French or English. 


_ XIII 
The Bureau shall consider the order of the work of the Conference and shall 
submit to the latter proposais on the subject. It shall be responsible for co- 
ordinating the work of the different Committees. 
XIV 
The President of the Conference and, in the case of each Committee, the 
Chairman of that Committee, shall direct the proceedings in accordance with 


the provisions laid down in the Rules of Procedure of the Assembly of the 
League of Nations, unless otherwise provided in the present Rules. 


XV 


Any act intended to form part cf the work of the Conference shall first be 
prepared and voted upon by the Competent Committee, and shall then, after 
adoption by the latter, be submitted to the Conference for approval. 


XVI 


In each Committee, the debate shall be opened on the text of the Bases of 
Discussion prepared by the Preparatory Committee for the Codification 
Conference. 

Any member of the Committee may present amendments and proposals 
coming within the scope of the Bases of Discussion and of the Observations 
submitted to the Committee. Proposals outside this scope shall only be 
discussed if the Committee so decides. 


XVII 


All amendments and propcsals must be submitted in writing to the Presi- 
dent, who shall cause them to be circulated. 
As a general rule, no draft shall be discussed unless it has been circulated 
to delegations on the day preceding the meeting. The President, however, 
- may permit immediate discussion. 


a VIII 


Within the Committees, each pzovision shall be voted upon separately. 
The vote shall only be valid if the proposal is supported by a majority of the 
delegations present at the meeting. 
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If, however, a majority of the delegatiors represented-on the Committee 
was not present when the vote was taken, 2 new vote shall be taken should 
this be asked for by ten delegations. 


XIX 
If the Chairman of a Committee consic2rs that modifications of certain 
provisions adopted by that Committee ar likely to facilitate a unanimous 
agreement, he may request the Committee -~ o discuss such modifications. 
XX 
If the Committee cannot reach unanimons agreement on all points, it shall 
incorporate the provisions upon which it hes unanimously agreed in a special 
instrument. 
The Committee shall also formulate th: provisions which have obtained ` 
the assent of the majority of the delegation: . 
It may also establish the terms of a Decl_ration setting forth the principles 
regarded at least by a majority of the del:--gations represented on the Com- 
mittee as the expression of existing internatonal law. 


XXI 


Each Committee shall forward to the Ccnference the results of its work, 
backed by a report. In particular, -it shal state whether it regards certain 
drafts as final or whether it recommends that certain questions or drafts 
should be submitted for fresh examination 3y Governments. 


XXII ' 


The Conference shall pronounce upon proposals submitted to it by the 
Committees. 
XXIII 


In so far as the Conference arrives at = unanimous agreement, the act 
embodying such agreement shall be signe 1 by all the delegations subject to 
ratification; it shall be open for the accessi of any State. 

Reservations to the unanimous act may te made by individual signatories. 
Such reservations may either imply the cclusion of a particular article or 
may consist of a declaration that the prcvisions of the act are insufficient, 
but they may not relate to any other point, for example, the interpretation of 
the act. The said act shall indicate the =xtent to which reservations may 
accompany accession. It shall also specty the period of its validity and, 
if necessary, the method of revision. 


XXIV 


In the absence of or in addition to a tnanimous agreement, conventions 
may be signed, as acts of the Conferene-, provided that the object of the 
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convention comes within the competence of the Conference and provided 
they are finally adopted by a vote of the majority of the Members of the 
League of Nations and non-member States represented on the Committee in 
which the draft was prepared. Each of these conventions shall be open to 
accession by any State; the period of validity and, if necessary, the method of 
revision shall be specified in the convention. 
XXV 

Declarations by which the signatory Governments will recognize certain 
principles as being sanctioned by existing international law may also be 
signed as acts of the Conference, provided the said Declarations have been 
finally adopted by a vote of a majority of the Members of the League of 
Nations and non-member States represented on the Committee in which the 
draft was prepared. These Declarations, which shall be subjeci to ratifica- 
tion, shall be open for accession; they shall not specify any period of validity 
or contain any denunciation clause, and they shall lapse if the rules wel 
they enunciate cease to form part of international law. 
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SETTLEMENT OF THE REPARATION PROBLEM 


REPORT OF THE COMMITTEE OF EXPERTS * 
Paris, June 7, 1929 


1. We transmit herewith to the governments which took part in the 
Geneva decision and to the Reparation Commission our proposals for a 
complete and final settlement of the reparations problem, including the 
settlement of the obligations resulting from the existing treaties and agree- 
ments between Germany and the creditor powers, and we unanimously 
recommend the following Plan to the governments concerned. 


1, ÅPPOINTMENT, TERMS OF REFERENCE AND CONSTITUTION 


2. This Committee originated wita the decision taken by the Belgian, 
British, French, German, Italian and Japanese Governments to entrust to 
independent experts, the task of drawing up proposals for a complete and 
final settlement of the reparation problem. Twelve experts were to be 
chosen amongst the nationals of countries which participated in this de- 
cision, and two amongst the nationals of the United States of America. 
Each of the experts invited was empcwered to appoint an alternate. 

8. The appointments of the invited experts as members of the Committee 
were made according to the following procedure: 

4. The Belgian, British, French, Italian and Japanese experts were 
appointed by the Reparation Commission upon the nomination of their 
respective governments. 

8. The German experts were appointed by the German Government. 

6. The experts being citizens of the United States of America were 
appointed by the Reparation Comraission conjointly with the German 
Government. 

7. The mandate of the Committee of Experts thus formed is set forth 
in the following terms of reference: 

8. ` The Belgian, British, French, German, Italian and Japanese 

Governments, in pursuance of the decision reached at Geneva on 
September 16, 1928, whereby it was agreed to set up a committee of 


independent financial experts, hereby entrust to the Committee the 
task of drawing up proposals for a complete and final settlement of the 


reparation problem. These proposals shall include a settlement of the a 


obligations resulting from the existing treaties and agreements between 
Germany and the creditor Powers. The committee shall address its 
report to the governments which took part in the Geneva decision 
and also to the Reparation Commission. 


*Report of the Committee of Experts constituted by the Geneva decision of 
Sept. 16, 1928. Commission des Réparations, XX, Paris, 1929; also British Command 
paper, No. 3343. x 
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9. The Committee was constituted with the following membership: 


Belgian Experts: M. Emile Francqdé, M. Camille Gutt; alternates: 
Baron Terlinden, M. H. Fabri. 
British Experts: Sir Josiah Stamp, G.B.E., Lord Revelstoke, G.C. 


V.0.; alternctes: Sir Charles Addis, K.C.M.G., 
Sir Basil Blaeket-, K.C.B., K.C.S.1. 


French Experts: M. Emile Moravu, M. Jean Parmentier; alternates: 
M. C. Moret- M- Edgar Allix. 
German Experts: Dr. Hjalmar €cha:ht, Dr. A. Voegler; alternates: 
: Dr. C. Melcior, Herr L. Kast. : 
Italian Experts: Dr. Alberto P-relli M. Fulvio Suvich; alternates: 


. M. Giuseppe Biaachini, M. Bruno Dolcetta. 
Japanese Experts: Mr. Kengo Mori, Mr. Takashi Aoki; alternates: Mr. 
i Saburo Sonoda, Mr. Yasumune Matsui. 
American Experts: Mr. Owen D. Yourg, Mr. J. P. Morgan; alternates: 
Mr. Thos. N Peins, Mr. T. W. Lamont. 


10. We nave to record our deep sense of regret at the death of Lord 
Revelstoke, which took place suddenzy at an early hour on Friday, April 
19th. By his untimely removal from our counsels we suffered the loss of 
one whose unfailing tact and wisdom had gained the affection and respect 
of all of us and contributed greatly to our progress. In honor of his: 
memory all meetings were suspended anti Tuesday, April 23rd. On April 
20th, the Reparation Commission umanimously passed a resolution “de- 
ploring the death of Lord Revelstoke and _nstructing the General Secretary 
to convey an expression of sympathy to the Committee of Experts on the 
loss of their distinguished colleague.” 

11. In a separate communication ths Reparation Commission advised the 
Committee that they had: “unanimously appointed, on the nomination of 
His Britannic Majesty’s Government Sir Charles Addis, K.C.M.G., to be 
a member of the Experts’ Committee in s1ccession to the late Lord Revel- 
stoke.” i . : 

12. On May 23rd the Committee were :.dvised that the German Govern-. 
ment had appointed Herr L. Kastl 10 b- a member, in the place of Dr. 
Voegler, of whose resignation the Committee had learnt with regret on the 
previous day. l 

2. MEETINGS oF COMMITTEE 


18. The experts met for the first time nformally at the Bank of France 
on Saturday morning, February 9th, te fix she date of the first meeting of the 
Committee and to discuss matters of organization and procedure. 

14. The first regular meeting of the Committee was held on Monday, 
February lith at 2 o'clock in the afternoon in the Hotel George V. At 
this meeting Mr. Owen D. Young was uninimously chosen Chairman. 

15. The Committee has been in continuous session over a period of some 


OFFICIAL DOCUMENTS 83 


seventeen weeks. Subcommittees were set up as required for the study of 
particular questions, and met frequently in the intervals between the plenary 
sessions. : 

3. ATTITUDE OF THE COMMITTEE 


16. The Report of the Dawes Committee opened with the following 
words: 


17. We kave approached our task as business men anxious to obtain 
effective results. We have been concerned with the technical, and not 
the politicel, aspects of the problem presented to us. We have recog- 
nized indeed that political considerations necessarily set certain limits 
within which a solution must be found if it is to have any chance of 
acceptance . To this extent, and to this extent only, we have borne 
them in mimd. 


18. It is in this spirit that the present Committee have addressed them- 
selves to the task of rounding off the work of their predecessors which was 
advisedly left ixcomplete. By determining the number and amount of the 
annuities and ky providing for the conversion of the reparation debt from 
a political to a 2ommercial obligation, they have to the best of their ability 
tried to perform the task committed to them of devising a scheme which 

__ might fairly be accepted by all parties concerned. 

19. Throughcut our deliberations and in our present proposals we have © 
endeavored to reach our conclusions on economic and financial grounds. 
But we have rezlized, like our predecessors, that political factors necessarily 
set certain limits within which a solution had to be found if our proposals 
were to secure acceptance. We had therefore to base our decisions not only 
on economic brt also to some extent on political considerations. Many 
important juridical questions are also involved, and while as financial ex- 
perts we are net specially qualified for going into details on them, their 
broader aspects have been always in our minds. Indeed it has been 
clear to us that close attention to them would have made our handling of 
the larger queszions well-nigh impossible; but the Committee is satisfied 
that the scheme it recommends is within its terms of reference. 

20. The. mee-ing of the present Committee of Experts marks the first 
occasion on whizh representatives of all these six nations chiefly concerned 
(together with american experts) have sat down together to work out on a 
large scale the common problems of reparations, and to co-operate in explor- 
ing the various means by which Germany could be enabled ta discharge 
her obligations. f 

21. The Daw2s Report made no attempt to establish the causes leading 
up to the situat.on which its provisions sought to ameliorate. In adhering 
to this precedert we have attempted to go further, and through the pro- 
posed creation cf the machinery which we recommend, to set up an institu- 
tion whose direction from the start shall be co-operative and international 
in character; wrose members shall engage themselves to banish the atmos- 
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phere of the war, to obliterate its arim~rities, its partisanships, its ten- 
dencious phrases; and to work: togetl=> Zer a common end in a spirit ‘of 
mutual interest and goodwill. i ` 


4, Tur STUDY or GERMANY. Tz0nomiIc CONDITIONS 


22. During the course of its deliberations the Committee have given 
close consideration to the various asp2ct: of Germany’s present economic 
position and future potentialities, beceuse of their material relation to her 
capacity to discharge obligations to îove-ga creditors. 

28. The Committee had among thet namber six members of the Dawes 
. Committee of 1924, whose contact vist this aspect of the subject was 
obviously at that time close and respcrsible. Further the Committee 
includes several who have been associased with the practical working of the 
-plan. These members have naturalby sad an unusual and continuous 
interest in the course of events unrolled during the past five years. o 

24. Furthermore, the periodical rep»rts nade by the Agent-General and 
Trustees and Commissioners upon the wcrking of the Dawes Plan and the 
reports of the Reichsbank itself, have 2-v22 comprehensive reviews of Ger- 
many’s position and development. “he sody of knowledge so available 
and the public interest and discussion ® Las stimulated, have been of the 
greatest-assistance to the Committee. 

- 25. Moreover, they have been specsliy assisted by the able and lucid 
descriptions of the present economic »on.l-tion of Germany and the possi- 
bilities of German development which lave been made by the German 
experts, who were well fitted by their 7espective positions in Germany to 
give, in combination, an impressive rev-ev of the subject. The considera- 
tions put forward by them in our numanrs discussions and in answer to the 
questions addressed to them have been : constant and powerful influence 
in leading us to our conclusions. | 

26. The German experts: have given she Committee complete infor- 
mation as to the demands for foreigr r:pital made by German economy 
during recent years, and as to the items which in their opinion counteracted’ 
this: external assets of Germany, recous:‘tution of the stocks and of the 
machinery of the country. The prodiztivity of capital thus invested has: 
been discussed by the Committee, whc keve also considered the comparison 
between the fiscal burdens and the bucceas of public debt in Germany and 
in other countries. 

27. The German experts have ais mad -statements before the Committee 
as to the present state of German industr~ and agriculture, the general level 
of wages, the budgetary situation, the kalance of payments, the financial 
effect of compensation to her national, the influence upon her trade of 

customs barriers abroad, and the specisl situation of an industrial country 
such as Germany which has had to rer cnstitute her working capital, and at- 
the same time assume the burden of Leary international obligations. 
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28. The German experts laid stress on the question of natural resources 
available to Germany, whether within her borders or not, and on Germany’s 
capacity to pay as affected thereby. 

29. These statements have been present in the consideration of the 
experts and in a large measure their conclusions have been influenced 
by them. 

80. It is unnecessary for us to set out the various considerations of an 
economie character which have led to our conclusions on the capacity: of 
Germany to transfer. We believe that in the scale of annuities and the 
conditions recommended we have given proper regard to the potentialities 
of all the econcmic conditions and financial forces normally and naturally 
involved. We believe further that, in arranging for a part of the annuity 
to carry rights af postponement and for impartial enquiry we have provided 
for the possibiity of meeting any abnormal or special difficulty arising 
which might seriously affect Germanv’s capacity for a time, despite all that 
might be done ty Germany’s goodwill and ingenuity to meet such difficulty, 
without having recourse to an altogether exceptional but nevertheless very 
valuable expediznt. 

31. As a substitute to the present system of transfer protection with its 
semi-political controls, its derogation from Germany’s initiative, and its 
possible reactions upon credit, we are recommending a scheme cf annuities 
appreciably smaller than the Dawes obligations and subject to new and 
elastic conditios, which are described at length in the succeeding chapters 
of the present report. As an internal burden to be borne by annual taxa- 
tion the scheme we propose is materially less; it is closely assimilated to 
commercial and-financial obligations; it carries with it welcome freedom from 
interference and supervision and it is provided with adequate safeguards 
against any per.od so critical as to endanger Germany’s economic life. 


5. COURSE or THE PROCEEDINGS 


82. The Committee addressed themselves, at the outset, to the essential 
task before them, namely, to determine the number and amount of the 
annuities to be paid by Germany; but they soon found the amounts were to 
a considerable extent contingent upon the machinery and form o7 payment, 
and therefore ttat they were not at that stage ready to reach-a conclusion 
either as to the amount of the annuities or the number of years during 
which they shoild continue. Morecver, if Germany were to be given a 
definite task to perform on her own responsibility, and if the Committee 
were to substitcte for many of the features of the Dawes Plan machinery 
of a non-political] character in the realm of general finance, it was clearly 
necessary to elaborate a system for handling the annuities in a way which 
so far as it-led to their commercialization would remove them from the 
sphere of inter-zovernmental relations.. In the first instance, some time 
was occupied by the Committee in hearing the statements from the German 
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experts on German economic conditiors ad the outlook for the future, so 
far as they affected Germany’s capscity to pay obligations in foreign 
currencies. It then became known tLat the German group felt that the’ 
ability of Germany to undertake a deine annuity obligation might vary 
according to the other provisions compris :d in the Committee’s recommen- 
dations, and in particular according © wether the annuity was entirely 
unconditional or whether some portion of is was payable under arrangements 
for postponement in the event of finazicicl and exchange difficulties. The 
idea was also put forward that if such a station arose, it was desirable for 
it to be immediately considered by an ap>-opriate non-political committee, 
acting in an advisory capacity to the Pcrers concerned, and meeting un- 
ostentatiously without waiting to’ be @ne.tuted by the lengthy process of 
diplomatic action. It was quickly reali=d that since the amount of the 
burden which Germany could agree tc a: cept was directly related to such 
concomitant: conditions, these conditioas cust: be first explored. 

83. At the same time, the possibility o accepting smaller annuities than 
those fixed under the Dawes Plan was admittedly dependent upon the cer- 
titude and ease with which the credi.or could commercialize the oblige: 
tions under non-political conditions. 

84. The arrangements that have bezn x force under the Dawes Salemo 
for liquidating a part of the annuity by nœans of deliveries in kind required 
consideration from two points of view 

85. (a) the substitution for the exi tir methods of a more elastic ma- 

chinery which, as the Dawes Comm-ttee recommended, should be non- 
political; 
. 86. (b) the gradual termination of th2 system at the earliest moment 
consistent with existing relationships ana with the interests of Germany, 
whose economic life has been during the cast few years gradually adapted. 
to them, and who would feel herself prejudiced in an economic sense by 
their too sudden termination. 

87. The enquiries upon these subjects -vere found to be converging upon 
one central point, viz., the nature of tae a1thority which should act as the 
chief medium for discharging the varicus functions under a new plan. 

88. In the exploration of the proHen of substituting authority of an 
external, financial and non-political cha «cter for the present machinery 
and controls of the Dawes Plan (viz, -he administration of the Agent- 
General and of the various Commissionas in Berlin, and those functions 
of the Reparation Commission whics vere involved), they immediately 
met with the necessity for a trustee tm woom the payments in foreign cur- 
rencies and Reichsmarks should be mad: by Germany, and by whom the 
distribution to the appropriate recipie its should be managed. 

39. In the second place, the probleris cf mobilization and commercializa- 
tion demanded a common centre of actioa and authority for the purpose of 
co-ordinating and controlling the arzan ;ements, and there were obvious 
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advantages in such an authority being of a continuous or permanent char- 
acter. 

4G. In the third place, the continued Alden of deliveries in kind 
necessitated sdecial machinery of direction and control, at any rate for 
a period of years. 

41. They had already considered the desirability of an advisory com- 
mittee which culd take any necessary action in connection with the declara- 
tion of a postponement on the postponable part of the annuity. A per- 
manent central authority might include among its functions the convening 
of such an advisory body, international in character and existing as a 
constituent part of this central authority, to consider the situation which 
had brought about the necessity for a postponement, or the situation which 
a postponemert itself created. 

42. Again, the possibility that, either exceptionally or regularly as part 
of the plan, chbligations would be discharged in marks within Germany 
necessitated a financial authority to arrange for the disposition of such 
funds or asset# in the interests of the creditors, by arrangement with the 
Reichsbank or other German authority. 

48, Moreover, in so far as the task of transferring the payments into 
foreign currencies involved, besides a restriction of imports, an extension 


“of German export trade, we envisaged the possibility of a financial institu- 


tion that should be prepared to promote the increase of world trade by 
financing projects, particularly in undeveloped countries, which might other- 
wise not be attempted through the ordinary existing channels. 

44. These several considerations led the Committee to the elaboration 
of a plan for 2 Bank for International Settlements, which should, in its 
various functicns, meet all these points. The outline of this scheme is 
given in Part € and Annex I. 

45. It will ke seen that the essential reparation ETR of the bank 
were such as t> form a solid reason for its existence; but the Committee 
were led inevitably to add to those reasons the auxiliary, but none the less 
material, advantages that it might have in the general position of present 
international finance. i 

46. Just as is had been difficult at the outset to table and discuss a pre- 
cise programm of annuities under a new system until such a system were 
agreed in outline, because the amounts were themselves dependent upon 
that system, so at this point in the discussions it became difficult for various 
members to form definite opinions and commit themselves on all details as 
they were elaborated in the new system until a clearer idea of the obliga- 
tions that wou.d be undertaken by Germany under that scheme had been 
obtained. Without, therefore, having resolved all points of doubt on the 
new system or done more than sketch it in broad outline, they found that 
the moment had arrived when the discussion of figures became possible 


and necessary. 
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47, At this stage the following broad pcinciples were understood’ to be 
likely to find their way into any final sestlement: 


48. 1. A division of the annuity inc an unconditional and a post- 
ponable part; 

49. 2. The necessity for continuing -eliveries in kind for a few years; 

50. 3. The arrangement of suitable zanditions for the postponable 


part in times of exceptional difficul-y. 


61, In order to put the question int» concrete terms, memoranda were 
tabled by the Chairman, by the experts of tae four chief creditor countries, 
and by the German experts. A consid=ra5.e time was spent in discussing 
these proposals without agreement beizg ached. Finally the Chairman 
prepared a new and independent plan in vhich these divergent views were 
brought closer together. The main fætur of his plan was an average 
annuity of 2,050.6 million Reichsmarks ard, subject to certain reserves as 
to the matters of detail, this figure was accepted by the entire Committee, 
as the basis of further discussion, and lec to the unanimous recommendations 
now put forward. Among those reserves s the question of the settlement 
of the Belgian mark claim which the Comriittee had continually in contem- 
plation and the unanimous agreement upon rhich is to be found in Annex VI. 


6. BANK FOR INTERNATCONAL SETTLEMENTS. 


A. General reasons for the constitution of an institution with banking functions 

52. A general plan for a complete ard inal settlement of the reparation 
problem, being primarily financial in characier, involves the performance of 
certain banking functions at one or mors p żnżs in the sequence between the 
initial payment of the annuities and ths final distribution of the funds. A 
banking institution designed to meet theserequirements justifies and makes 
logical the liquidation of all political cozirols and provides instead ma- 
chinery essentially commercial and fiaarcial in character, which carries 
with it all the support and, at the same zime, all the responsibilities that 
economic engagements imply. The prosesse of removing the reparation 
problem from the political to the finarcia. sphere which was begun in the 
Dawes Plan, will thus be carried a ster fuc~her. 

53. In general terms, the institution wil take over such functions of the 
existing agencies as it may be necessa~y ` © continue and will perform the 
whole work of external administration, suzh as the receipt and distribution 
of payments, and the commercializat-on of those parts of the annuities 
which are susceptible of being commervial zed. 

54. The operations of the institution wil be assimilated to ordinary 
commercial and financial practice. Is d-ganization will be outside the 
field of political influences and its povere and facilities will be sufficiently 
broad to enable it to deal freely and f-ormotly with the problems involved 
in the settlement of Germany’s obligaticns. The institution will be equipped 
with machinery which will provide an das ic element between the payments 
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to be made by Germany and their realization. In consequence, the creditors 


‘will have further assurance that the effests of economic changes on the' 


flow of payments will be minimized, and Germany for her part will have the 
possibility of assistance during temporarily unfavorable conditions. 

55. It is obviously desirable, in the interest of obtaining results with the 
greatest efficiency, not to limit unduly the functions of the institution. The 
character of the annuities, and the magnitude of the payments to be 
transferred over the exchanges, provide at once the opportunity and the 
need for supplementing with edditional facilities the existing machinery for 
carrying on international settlements, and within limitations of the sound 
use of credit to contribute to the stability of international finance and the 
growth of world trade. We consider that by judicious non-competitive 
financial development the bank should prove a useful instrument for opening 
up new fields of commerce, of supply and of demand; and will thus help to 
solve Germany’s special problem, without encroaching on the activities of 
existing institutions. 

56. In designing the plan for the Bank ‘for International Settlements, 
which is given in outline in Annex I, we were therefore mindful of the fact 
that these new facilities should not supplant, but should augment and per- 
fect existing arrangements for carrying through international settlements. 
The bank will have (a) as its essential or obligatory functions those which ` 
are inherent in the receipt, management and distribution of the annuities; 
and (b) as its auxiliary or permissive functions those which evolve more 
indirectly from the character of the annuities. There is no hard and fast 
line between the two sets of functions, because the first lead naturally 
into second. 


B. Organization of the Bank 


57. In view of the part which the bank will have to play in the general 
interest it is advisable to place the control of its management in the hands 
of the central banks, since these are the organizations responsible in each 
market for the convertibility of the national currencies and the control 
of credit. i 

58. At the time of the bank’s constitution the capital will be geographically 
distributed in such a way as to associate in the bank’s working and in its 
development all the courtries interested in the reparation settlement and 
all the financial markets which may subscribe to the bank’s issues. 

59. Provision is made jor the utilization of the net profits of the bank, 
due allowance being made for the payment of cumulative dividends on the 
capital stock, to create suitable reserve funds. Provision is also made, 
in case. governments or central banks make long-term deposits with the 
bank, whereby they shall share proportionately in the remainder of the 
profits, after the requirements on account of dividends and the reserve 
funds have been covered. 
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60. Inasmuch as its international bass 5 an essential feature which 
distinguishes the institution from.all others, i is has no single fiscal allegiance 
and it is desireble that in its movements în tas various national markets it 
should not be hampered , or restricted br c=msiderations of relative fiscal 
burdens. It is therefore recommended tkat tae governments of the coun- 
tries concerned enter into a convention for she cvoidance of double and triple 
taxation of the bank along the following Imes: 

61. a. The funds and investment: o` the bank to be freed ae 

national taxation at the point where they derive interest, income 


and profit; 
62. b. All individuals and corporations receiving profit, interest or 


income from the bank to be fully l@bl2 thereon to such taxation as 
- such individuals and corporations woul] attract if the profit- interest 
or income were derived from any othar scurce. . l 


63. 1. Capital.—On the formation of tLe tenk its authorized capital will | 
be in the equivalent of $100,000,000. Ths extire amount will be issued but 
only 25 per cent. of each share shall be callzd =p, until the Board of Directors 
decides on a further call. The allocation of shares by countries is provided 
for in Section II of Annex I. The shares wil carry no voting rights; but 
voting rights corresponding to the num>er af shares first issued in each 
country will be exercised by the central baak of that country in general 
meetings attended by representatives of thse banks, taking the Place of 
general meetings of shareholders. 

64. 2. Administration —The entire admiristrative control of the bank 
will be vested in the Board of Directors. Tle functions of a director of the 
bank are incompatible with those involving n_tional political responsibilities, 
and. the statutes of the bank will make tne 12cessary provision in order to 
avoid such conflict of functions. All the di-ectors and candidates shall be 
ordinarily. resident in. Europe, or shall be im a position to` give regular 
attendance at meetings of the board. 

65. The governor of the central bank of sach of the seven countries to 
which members of the present Experts’ Committee belong, or his nominee, 
will be entitled to be a director of the bark et officio. Fach of these gover- 
nors may also appoint one director, beñg a national of his country and 
representative either of finance or of inaus ry or commerce. During the 
period of the German annuities the Goverrcr of the Bank of France and 
the President of the Reichsbank may eech eppoint, if they -so desire, one 
additional director of his own nationality beag a representative of industry. 
or commerce. These fourteen (or, as the zas- may be, sixteen) directors will 
elect not more than nine additional diretos from lists furnished by, and 
which may include, the governors of ceatr.] banks in other participating, 
countries. i 

` 66. If in. the process of organizing the ba2x or in the performance of its 
functions after establishment, it is found baat the central bank of any, 
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country or its governor is unable to act officially or unofficially in exercising 
the functions, authorities or privileges accorded’ to central banks under the 
Plan, or refrains from doing so, alternative arrangements not inconsistent 
with the laws of that country willbe made. These alternative arrangements 
are outlined in Section XII of Annex I. 

67. 3. Distribution of profits.—The profits shall be divided in accordance 
with the provisions contained in Annex I. f 


C. General observations on the Bank 


_68. The foregoing outline of tke functions and organization of the Bank 
for International Settlements, together with the fuller presentation of the 
Bank Plan in Annex I largely speaks for itself. It remains, however, to 
point out certain advantages which the bank offers as against the existing 
reparation procedure, and which advantages accrue both to Germany and to 
the creditor countries, because the bank in putting the payments on a business 
basis makes their receipts the more certain, and facilitates their movement. 

69. The new facilities introduced by the bank are in addition to the pro- 
visions given elsewhere in the Plan whereby Germany is entitled to declare 
a postponement of transfer. They are rather in the nature of forestalling 
circumstances which might of themselves lead to a transfer postponement. 
These measures of prevention are of two general sorts: first, the bank may 
employ its power of giving credit to arrange temporary assistance in trans- 
ferring the annuities; second, the bank will be in a position, in agreement 
with the Reichsbank, to invest in Germany Reichsmarks currently accruing 
to its account at the Reichsbank. This mezsure to the extent to which it 
may be utilized will recurn to the German economy a portion of the annuity, 
and through the bank’s credit mechanism provide the foreign exchange with 
which to pay the current allotments to the creditors on account of the 
annuity. The application of either or both of these measures is prompt 
and decisive, and they operate in advance of the time when difficulties 
present themselves rather than afterwards, and serve to ease any strain until 
such time as the discount rate and other corrective measures have had 
opportunity to exert themselves. 

70. It is not to be assumed that these two measures should be reserved 
for emergency use. The use of the bank’s credit by central banks within 
moderate limits, and over short periods may in time become a normal func- 
tion scarcely different in its exercise from the use of central bank credit by 
banks and bankers. All central banks, for ordinary exchange operations 
or for other purposes, would frequently find it advantageous to make use of 
the facility. The second measure, that of investing within Germany some 
portion of the annuity receipts, should also find its uses in normal times. 
Both measures are necessarily limited by the funds which the bank will have 
at its disposal and by the requirement that it maintains its liquidity at 
all times. 
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71. These are instances of the bank’s ucii-y to Germany. They also 
illustrate the flexibility which the bank’s fselties give to the handling of | 
the disbursements to the creditors. Furthar instances of joint benefit 
may be briefly indicated. The bank will 5e able to give short-term and 
intermediate credit to purchasers of delivemi-s in kind, notably for the 
construction of public works on delivery im. zind account. Intermediate 
credit operations need not be restricted, howiver, to any one country or to 
the purchase of any one country’s goods. 2m the contrary, it would be 
desirable to broaden such operations in the terest of world trade to the 
extent that the directors of the bank approve. As a stabilizing factor in the 
foreign exchanges its advantages are obvicus and if in due time the ar- 
rangements provided for an international sestement fund are put into effec- 
tive operation, the Bank should go far to eim_nate the costs and risks now 
incurred in the shipping and re-shipping of gold. 

72. The bank excludes from its proced-1me all political influences, and 
business principles and practice intervene to facilitate the settlement of 
Germany’s obligations without in any way cvalifying her independent and 
sole responsibility. The Office for Reparatica Payments and its associated 
organizations in Berlin will be retired, ani the Reparation Commission’s 
relations with Germany will be terminated. Germany will assume the re- 
sponsibility for raising and transferring the aanuities, and the bank takes 
over the work of their receipt and disbursem=at. l 

78. As already stated, the bank is so desiga=d as not to interfere with the 
functions performed by existing institutions, but it is to create for itself 
supplementary functions in a special field @ its own. To this end every 
care should be exercised in the organizatina and administration of the 
institution. 

74. In the natural course of development, it is to be expected that the 
bank will in time become an organization, not simply, or even predominantly, 
concerned with the handling of reparaticns, but also with furnishing to 
the world of international commerce and firaaze important facilities hitherto 

lacking. Especially it is to be hoped that is will become an increasingly 
` close and valuable link in the co-operation cf central banking institutions 
generally—a co-operation essential to the cor-inuing stability of the world’s 
credit structure. 


7. THE INFLUENCE or THE Form OF TH ANNUITY ON THE AMOUNT 


75. We are proposing a series of total annixies which should be paid with 
the regularity of the coupons of ordinary marketable bonds. But it is 
well recognized that to the economy of every country there may possibly 
come at some time or other a year of str2s and difficulty. To make the 
economic scope of such a period the detern ant of the maximum capacity 
in the ordinary course would be to fix a sum cuite unacceptable to the eredi- 

tors and an unreliable test of normal caDecity to pay. It would be like 
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fixing the stamlard of physical effort expected fram a workman in his years 
of health and strength by what he is capable of doing in his occasional 
weeks of illness. : 

76. While cur proposals have made full allowance for all normal and 
long run considerations, it is possible that over exceptional and short periods 
- the natural acjustments we contemplate might be insufficient. We have 
accepted the srgument of the German experts that, in undertaking a re- 
sponsibility of this character identical in its nature with the solemn cove- 
nants of a de>tor on a commercial and financial basis, Germany is well 
advised to corsider carefully what are the limits of the burden which are 
possible for her final acceptance. We have therefore fully respected their 
scruples as to the undertakings they are prepared unconditionally to sign 
- and have intrcduced a feature whic. can act as a safety valve, in time of 

difficulty, viz. a right of postponement on Germany’s initiative of the 
transfer (and, to a less degree, of payment) of a portion of the annuity. 
The range between the two figures (the unconditional portion and the total 
annuity) is not to be taken as evidence of doubt as to Germany’s capacity of 
transfer (or of payment); it represents rather the concession that has been 
made to the honorable determination of the German experts not to make 
themselves unconditionally responsible for any obligation which they are 
not certain is within their power of performance in all circumstances. It is, | 
however, to be emphasized that the total amount of the annuity proposed, | 
while being far from covering the claims set forth by the creditors, is one 
which they have every reason to believe can in fact be both paid and trans- | 
ferred by Germany. The fact that part of it is postponable obviates the“ 
danger of being above Germany’s capacity to transfer in a period of difficulty, 
and it was the recognition of this principle which was one of the factors 
enabling the German experts to accept this scheme as an alternative not 
‘inconsistent with their original ideas. 

77. In recommending that the system of deliveries in kind should be 
continued for £ limited period and in decreasing amounts, we recognized, 
as is pointed ort in Part 8 (f) of this report, the necessity for maintaining a 
transitional period so that all shocx to existing economic conditions in 
Germany should be avoided. Germany’s power to transfer is thus main- 
tained unimpeded by the friction of sudden changes in trade conditions. 


8 ANNUITIES 


78. The Committee recommends that: 

79. (1) The zovernments shall fix the exact date of termination of the 
Dawes Plan an- the substitution therefor of the new Plan. In fixing such 
date, the goveraments should bear ir mind that this Committee’s calcula- 
tions were mad-2 on the basis that the Dawes Plan would cease on August 
31, 1929, and tLe new Plan commence on Septemher 1, 1929. 

80. In case tne governments should fix a date later than September 1, 
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1929, it is recommended that financial adj-stments shall be made so that 
the basis of payments provided for under -he new Plan shall nevertheless 
commence as of September 1, 1929, and th: basis of payments provided for 
under the Dawes Plan should cease as of August 31, 1929.* 

81. (2) Payments under the Plan of the Dawes Committee should con- 
tinue until the end of the present schedu=d year, that i is to say, August 
31, 1929. 

82. (3) The new Plan should go into eff—ct September i 1929, with the 
value of the 37 annuities of 1,988.8 millic_ Reichsmarks until March 31, 
1966, the payments for the Dawes Loan tc be added. 

83. (4) Payments to be made under tL3 Dawes Plan, during the five 
months period preceding September 1, 1953, after allowing for the Dawes 
Loan, should be treated as payments necesary to cover the requirements 
of the creditor nations during this transiticn period, including outpayments 
for the year ending March 31, 1930. 

84. Should there remain any surplus aft-r meeting the foregoing require- 
ments, the question of disposing of such sczplus, as well as all matters and 
expenses in connection with the transition 20m the operation of the existing 
arrangements to the new Plan shall be srctled and adjusted peace the 
governments.f e 

85. (5) In order that the new annuities shall coincide with the German 
fiscal years, the schedule of payments to b- made by Germany on and from 
September 1, 1929, will be as follows: 


8&6. R ; Million R.M. 


7 months......... lst Sept., 1929—21s March, 1930 742.8 
i Ist April, 1980— 1931 -> 1,707.9 
$; 1931— a 1932 1,685.0 
id 1932— x 1933 1,738 2 
S 19383— 7 1934 1,804 3 
” 1934— 2 1935 1,866 9 
» 1935— i 1936 1,892 9 
á 1936— ” 1937 “1,939 7 
gd 1937— i 1938 1,977.0 
= 1938— K 1939 _ 1,995.3 
36 German fiscal 2a 1939— n 1940 2,042.8 
years? x 1940— a 1941 2,155.5 
i i 1941— aas 1942 2,180.7 
n 1942— x 1943 2,198.0 
” 19438— 3 1944 . 2,194.3 
ies _ 1944— is 1945 ` 2,207.5 
ie 1945— te 1946 2,203.8 
a 1946— a 1947 2,199.5 
% 1947— ed 1948 "2215.2. . 
K 1948-— Ke 1949 _ 2,210.= 


* See Agreement upon the transition perisd, Aus 31, 1929, infra, p. 159. 
} See Financial agreement of Aug. 31, 1929, infra, p. 155. 
‘i Constant annuity 37 years corresponding to 1,338.8. Dawes Loan to be added: 
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86 German fiscal x 
years? 


1949— 


1950— 
1951— 
1952— 
-953— 
1954— 
1955— 
1956— 
1957— 
1958— 
1959— 
1960— 
1961— 
1962— 
1963— 
1964— 
1365— 


1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 


2,316.8 
2,359.2 
2,343.2 
2,346.2 
2,353.3 
2,364.6 
2,359.8 
2,354.2 
2,361.8 
2,393.8 
2,370.6 
2,380.5 
3,398.3 
2,390.2 
2,402.6 
2,402.1 
2,428.8 
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87. Thereafter there remains the- following schedule of payments to be 
made by Germany, subject to the special provisions dealing with these years: 


OS! "1900-67; noora te e easa e ea ea a Ni 


POTS TOs cs prite RS N EER TESTED E 
INTO BO cas dcitvaintt deter Ca eas. E atae Stace 
POU Boi Sirius o6 ie E sutdaahoden 


89. Out of the above annuities the following amounts shall be uncon- 
ditional; z.¢., payable without any right of postponement of any kind in 
foreign currencies by equal monthly instalments, viz.: 660 million R.M. 
per annum,* to include whatever amounts are required for the service of the 


German External Loan 1924. 


1Constant annuity 37 years corresponding to 1,988.8. Dawes Loan to be added. 


* Increased to 612,000,000 Reichsmarks a year by Fi 


infra, p. 155. 


nancial agreement of Aug. 31, 1929, 
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90. The remainder of the annuity shal be payable in foreign currencies 
by equal monthly instalments, but subject to the conditions as regards 
postponemer:t of transfer and of paymen; set out in Annex IV of this Plan. 

91. The German Government undertakes “or the purpose of the present 
provisions, a3 well as for the general pur>oses of the Plan, that the Reichs- 
mark shall have and shall retain its corvertibility into gold or devisen as 
contemplated in Section 31 of the present Reichsbank Law, and that for 
these purposes the Reichsmark shall have and shall retain a mint parity of 
1/2790 kilogram of fine gold as defined in the German Coinage Law of 
August 30, 1924.1 

92: For the purpose of para. 4 above the outpayments for the year 
ending March 31, 19380, are as follows: * 


98. Equivalent in millions of R.M. 
Prante. ioc aloo naaa stots waste a oly aia A E S 338.1 
Great Britain «isso ie senna E GaN tetrad ENEE eA 366.6 
MGB Yi 0 c,c7s Sista hie Hane Vee s HD IRE E aes Meus tod 107.8 
Bel gnait ie ospis reee o Ga ees SERS hes a AE Re OES § 23.4 
ROUDIADIG 0 Are eine wre eE a a E E a aian E Eaa 8.8 
Serbias eie ereda tied he a shad nd e oE pana A Eae 5.9 
DEEE ooi EEE E AE aaa TERE era see 5.3 
Portugal. s reroniti neinean ri USCS Weslo we. Meraeisleds dies sees 7.2 
Total (millions R.M.)... 0... cece cee eee ec eee eeeeee 863.1 


94. Provision is made in Section XI »f Annex I whereby a percentage of 
the special reserve fund accumulated ia th bank shall be placed at Ger- 
many’s disposal, if required, towards m2etirg the last 22 annuities payable 
under the above scale. 

96. In calculating the above annuities ne have taken into account the 
expenditures devolving upon Germany during the period of the new Plan 
such as were covered by the Dawes Plen. However, we have not included 
the costs of commissions and the currert expenses of occupation as they are 
to continue only until a date to be fixed br the governments. The neces- 
sary arrangements for their payment saould be made by the governments, 
in connection with the adoption of the new Flan. 

96. Apart from the foregoing, we recommend that, as from the date of 
the putting into force of this Plan, Germaxy’s previous obligation shall be 
entirely replaced by the obligation laid down in this Plan, and that the 
payment in full of the proposed anntities in accordance with this Plan 
should be accepted by the creditor Powers as a final discharge of all the 
liabilities of Germany, still remaining und:scharged, referred to in Section 


1 Attention is called to the letter from the Prasidemt of the Reichsbank given in Annex IT, 
[Znfra, p. 127.] 

* See Financial agreement, Aug. 31, 1929, ir fra, p. 155. 

f See Agreement upon costs of occupation, Aug. 31, 1929, infra, p. 160. 
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XI of Part I of the Dawes Plan, as interpreted by the decisions already given 
by the Interpretation Tribunal set up under the London Agreement of 
August 30, 1924. That tribunal should be retained in existence and any 
dispute that may arise between Germany on the one side and the creditor 
governments, or any one of them, or the bank, on the other side, as to the 
extent of these liabilities or as to any other question of the interpretation or 
application of this Plan should be referred to it for final decision. 

97. In the course of their proceedings the experts of the principal creditor 
Powers have also dealt with the question of the distribution of these an- 
nuities among the creditor powers. Their recommendations, drawn up after 
careful examination of the existing distribution arrangements and of other 
relevant considerations laid before them and with due regard to the rights 
and equities of the other countries} having a share in the Dawes annuities, 
are set out in Annex VII which they consider an inseparable part of the 
present report. 


COMPOSITION OF THE ANNUITIES 
8 (a) SOURCE AND SECURITIES 
98. 1. The annuities are to be derived from two sources: 


er 1. The German Railway Company; 


2. The Budget of the Reich. 

99. The Committee, after a careful examination of the proposals put 
forward by the German experts, were of the opinion that the annuities 
recommended by them should not be drawn wholly from the German 
Budget, but that one source of payment utilized by the Dawes Plan, viz., the 
Railway Company, should be maintained. We desire to make it clear, 
however, that the retention of a contribution from the Railway Company 
is recommended not only from the point of view of security but also as a 
suitable method of raising the necessary revenue. 

100. We have also considered the position with regard to the assigned 
revenues, and having regard to the fact that these revenues are pledged. as 
collateral security for the service of the German External Loan of 1924, we 
feel it is impossible to recommend the release thereof. Nevertheless we are 
of opinion that it would ke suitable for the German Government to discuss 
with the trustees for the bondholders-cf that loan the possibility o7 simplify- 
ing as far as possible the existing machinery, and that the creditor govern- 
ments for their part should accept a similar arrangement. The effective 
security of the creditor governments should be substantially that indicated 
in Annex ITI (Section IIT). 


101. Apart from these special questions, the Committee desires to record ” 


its view that the basis of security for the payment of the annuities is the 
solemn undertaking of the German Government, to which no further guar- 
antee can add anything whatsoever. 


1 Greece, Portugal, Poland, Roumania, Serbia, Japan and the United States of America. 
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‘102. The Committee accordingly aon that the creditor govern 
ments should take steps to release al certrols, special securities, pledges ór 
charges which may remain in their 1arcs other than those specifically re- 
ferred to above, and should recognite @rat their acceptance of the solemn 
undertaking of the German Goverrmen; replaces any securities, pledges, 
charges or controls as may now exist , 

108. 2. The contribution from the Cerman Railway Company. —Under the 
German Railway Law of August 30, 1624, enacted.in accordance with the 
Dawes Plan, the German Railway Conway is subject to a mortgage for 
eleven milliard gold marks, in favor ef taa Trustee for the German Railway 
Bonds, and has issued to him a bonc fo~ eleven milliard gold marks. This 
bond bears interest at 5% per annum. atc carries a cumulative sinking fund 
of 1% per annum, which first beceme operative on September 1, 1927; 
interest and sinking fund being guaraatezd by the Government of the Reich. 

104. This Plan contemplates the adol t.on of the railway bonds, together 
with the attendant circumstances o: forzign participation in the manage- 
ment of the railway, and substitutes 1 c-r tribution from the Railway Com- 
pany, as set out in the following parsgrsphs: 

105. The Railway Company shall be under an ablation to pay for 37 
| years a direct tax, comprising if necesser7 the transport tax, to an annual 

amount, of 660 million R.M. being ecua. 30 the annual amount of the non- 
postponable ‘annuity. This tax shal kə imposed by German legislation, 
and the receipts therefrom guaranteed ty the German Government. The 
Railway Company shall deposit wita fe Bank for International Settle- 
ments a certificate acknowledging ite lictility in respect of this obligation. 

106. The amount payable shall be rais-d from the gross revenues of the 
company, ranking after the expendiur2 on personnel, and on the same 
footing with expenditure on material «nd «onsumable stores. It shall enjoy 
priority over any other tax now levied œ the Railway Company, or which 
may be levied in the future, and shell rank prior to any other charge, by 

‘way of mortgage or otherwise, on the corpany. It shall be paid direct by 
the Railway Company to the accoun: of the Bank for International Settle- 
ments at the Reichsbank in instalmerts a: laid down in Part 8. 

- 107. The foregoing conditions shall be Meorporated i in the law governing 
the Railway Company. 

108. It shall be one of the duties of tae Organization Committee pro- 
posed in Annex V of this report to 3 suitable provision whereby the 
private and independent character o- he German Railway Company, in- 

_ cluding its autonomous administratio= ir sconomic, financial and personnel 
matters shall continue for the period sf tke Plan without interference from 
the German Government. 

109. 3. The Transport Tax.—In addita to the 660 million gold marks 
now payable directly by the Railway Corpany, the Dawes Plan requires a 
contribution to the standard annuity of 230 million gold marks out of the 
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actual yield of the. transport tax. This tax is imposed by the German 
Government, and the German Railway Company collects it for the govern- 
ment. The total yield of the transport tax, now considerably in excess of 
290 million gold marks appears among the receipts of the Budget of the 
Reich, and the contribution of 290 millions appears among its expenditures. 
Under this Plan the direct tax on the Railway Company comprises if neces- 
sary the transport tax which is otherwise relieved from any special charge 
on account of reparations. 

110. 4. The charge on German Industries.—U nder the Industrial Charges 
Law enacted in accordance with the Dawes Plan, bonds aggregating five 
milliard gold marks have been issued in respect of the German industries by 
the Bank for German Industrial Debentures, to the Trustee for the German 
Industrial Debentures. These bonds bear interest at 5% per annum and 
carry a cumulative sinking fund of 1% per annum, which first became 
operative September 1, 1927, principal, interest and sinking fund being 
guaranteed by the Government of the Reich. The present contribution to 

the annuity from the industrial debentures thus amounts to 300 million 
gold marks. | 

This particular charge in no way differs from ordinary taxaticn save in 
the complications it involves in legislation and the machinery of collection. 
We recommend that it be discontinued, and that its disappearance to taken 
into account in distributing the relief from taxation which this plan will 
enable the German Government to bring into effect. 

111. 5. The charge on the Budget of the Reich——Under the Dawes Plan, 
the contribution from the, Budget of the Reich in the fifth or current annuity 
year, amounts to 1,250 million gold marks, or one-half of the total standard 
annuity. This contribution is a charge on the budget as a whole specifically 
secured by the assignment of the revenues from customs, beer, tobacco, 
sugar and alcohol to the Commissioner of Controlled Revenues. These 
revenues are paid by the collecting offices directly into the account of the 
Commissioner at the Reichsbank. As early as practicable in each month, 
out of the funds accumulated in his account, the Commissioner pays into 
the account of the Agent-General at the Reichsbank one-twelfth of the 
annual contribution from the budget and thereafter in each month the 
revenues are automatically transferred by him to the account of the German 
Government at the Reichsbank. Under this Plan the procedure to be fol- 
lowed will be worked out in detail, by the appropriate organization com- 
mittee proposed in Annex V, regard being had so far as necesary, to the 
arrangement which may be accepted by the trustees of the 1924 loan. 

112. As the amount contributed by the German Railway continues for 
37 years at the fixed level of 660 million R.M. a year, the charge on the 
Budget of the Reich varies with the total amount of the annuity. In the 
second year it stands at the figure of 1,136,400,000 R.M., and rises to a 
maximum of 1,768,800,000 R.M. in the 37th year. Thereafter the con- 


100 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tribution from the Railway Company cesses, the annuity falls sharply and 
the budget contribution covers the hcl- of the German liability for the 
remainder of the Plan. 

113. The average increase in the k1idretary contribution during the first- 
20 years is about 24 million R.M. anr-ualy, or about .24 of 1% of the total 
revenues of the budget of the Reich wach at present are just under ten 
milliards. This moderate and gradual iherease in the budgetary contribu- 
tion under the definitive settlement piar =ught to be met in ordinary years 
without recourse to additional taxatien. Indeed, the substantial reduction 
of the budgetary contribution as compaed with the Dawes Plan makes 
possible an immediate resumption oi the tax reduction programme which 
has been in progress since 1924. TLe Committee hope that such further 
tax reductions, coupled with a defini:ivi separation settlement, will give a 
strong stimulus to saving and thereby materially assist in the internal for- 
mation oi the new capital which Germaryr still requires. 


8 (b) PRYGEESSION 


114. The authors of the Dawes Plan k2ieved that they.could count upon 
a certain, substantial and progressive _nc-case in the prosperity of Germany, 
arising not.only from the employmeat -L the rapidly increasing wealth, of 
that country, but also from the steady pxczress of world prosperity, and this 
belief found expression in the device of an index of prosperity. The Plan 
contemplates that the amounts which Germany pays upon a fixed scale shall 
‘increase, generally speaking, year b> year until 1966, reflecting in some 
small measure this anticipated increase in her prosperity. However, the 
annuities proposed are to’ start at a .ev2. which not only gives immediate 
and important relief to the German Eudget, to her exchange position and to 
her need for additional internal form ticc of capital, as compared with the 
Standard Dawes Annuity of 2,500 milioa gold marks, but also provides the 
greatest possible assurance that the nev scheme will function from the 
beginning without any hitch or distu=ban-<e. 


8 (c) Tam Non-Poscp@aBLe ANNUITIES 


115. Not the least difficult part of the iask was the determination of the 
_ figure which Germany could immedi.tey undertake as a final and uncon- 
. ditional obligation. The point at whick difficulties might begin to arise in 
making transfers into foreign currences £ not exactly definable in advance; 
but every care has been taken to be so fr within this limit as to remove 
every possibility of the risk of error. W= recognize that in fixing the figure 
payable by Germany in foreign curr ne e, without any right of postpone- 
ment whatever, at 660 million R.M., ve aave taken a conservative amount. 
But we are satisfied that it is wiser leli=rately to underestimate than to 
run the slightest risk of weakening Gemer credit by proposing a figure which — 
might not command instant acceptarce ty well-informed public opinion. 
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8 (d) THE POSTPONABLE ANNUITIES 


116. In addtion to the unconditional part of the annuity, we propose a 
postponable part, transfer of which may in certain circumstances, set out 
aie be postooned for a period not exceeding two years. 

. This p»stponable part of the annuity is designed to meet the situa- 
re which might arise in a period of special economic difficulty and distress. 
There will be cther ways of meeting such a situation, and if they are applied 
our view is thet recourse to this abnormal measure will not in fact prove to 
be necessary. Nevertheless, as an additional precaution, it is valuable to 
Germany, anc provides, by its very existence, a safeguard against the 
dangers which too rigid a framework might have called into existence. 


8 (e) MEASURES OF SAFEGUARD 


118. The es: ence of the additional margin of safety given to a part of the 
annuities lies in the power to postpone transfer. We are recommending, in 
order to protest Germany against the possible consequence of a compara- 
tively short period of depression, which might, for internal or external rea- 
sons, put such a severe strain on the exchanges as would make the process of 
transfer abroad dangerous, that the German Government should have the 
right, on givirz ninety days’ notice,:to postpone transfers for a period not 
exceeding two years under conditions set out in Annex IV. During the 
period of postponement, the liability of the German Government with regard 
to the sums atected would in the first instance be limited to payment in 
Reichsmarks tə the account at the Reichsbank of the Bank for International 
Settlements; under certain conditions, part of this payment may also be 
withheld. 

_119. Upon she declaration of any postponement the Bank for Inter- 
national Settl-ments shall convene the Special Advisory Committee. At 
any other time, when the German Government declare to the creditor 
governments snd to the Bank for International Settlements that they have 
come to the ecnclusion in good faith that Germany’s exchange and economic 
life may be seriously endangered by the transfer in part or in full of the 
postponable portion of the annuities, the committee shall also be convened. 

120. Upon being convened, the Special Advisory Committee shall forth- 
with consider the circumstances and conditions which have led up to the 
necessity for postponement, or have created a situation in which Germany 
considers that her exchange and economic life may be seriously endangered 
by further traasfers of the postponable portion of the annuity, and make a 
full investigat-on of Germany’s position in regard to her obligations under 
this Plan. 

121. In ther report to the governments and to the bank, having (in case 
of a postponement of transfer) satisfied themselves that the German au- 
thorities have used. every effort in their power to fulfil their obligations, 
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they shall indicate for consideration by -he governments and the bank what 
in their opinion are the measures that skculd be taken in regard to the 
application of the present Plan. 

122. It shall further. be the duty of +e bank during a el area of 
transfer to direct, in conjunction with -Łe Reichsbank, the employment of 
the Reichsmarks paid to its account et tke Reichsbank by the German 
Government. (See Section VI of Annex Ito this report.) 

128. The following paragraphs sket:h zhe organization of the Special 
Advisory Committee of the Bank for Irtermtional Settlements, referred to 
in the preceding paragraphs: 

124, 1. The committee shall act in a purely consultative capacity. 
Its findings shall have no effective or: € unless confirmed and accepted 
by the bank as trustee of the creditors and if necessary by the govern- 
ments concerned. 


128. 2. The committee shall pler 25 part in connection with the 
unconditional annuity accepted b- Cermany and referred to in the 
Plan as the “unconditional annuity’ 


126. 3. The committee shall be zomvened by the bank according to 
the rules of its own constitution wk=a antice shall be received from the 
German Government. It shall no. b: required to meet at any other 
time. 

.127.. 4. The committee shall ccrsis; of seven ordinary and four 
co-opted members. The ordinary xerbers shall be nominated one by 
each of the following: 


128. . The Governors of: 


The Reichsbank, 

The Banque de France, 

The Bank of England, 

The Banque Nationale de B: lzique, 

The Banca d'Italia, 

The Bank of Japan, : 

A Federal Reserve Bank »{ tas United States* or some other 
agreed American financial irsti:ation, 


*The following statement was made public b> the Hon. Henry L. Stimson, Secretary of 
State of the United States, on May 16, 1929: 


“Tn respect to the statements which have appeare | in the press in regard to the participa- 
tion of any Federal Reserve officials in the crextto-. or management of the new proposed 
International Bank, I wish to make clear the pGiticr of this governnment: 

“While we look with interest and sympathy upc the efforts being made by the Com- 
mittee of Experts to suggest a solution and a set.ement of the vexing question of German’ 
reparations, this government does not desire to bava any American official, directly or in- 
directly, participate in the collection of Germen r-parations through the agency of this 
bank or otherwise. Ever since the close of the #er the American Government has con- 
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129. in the last two cases, such nominee being ordinarily resident 
in Europe or in a position to give prompt attendance on a meeting of 
the committee being called. These nominees of the governors of the 
banks shall not be officially connected with the banking institutions in 
question nor with the government departments of their respective 
countries. After being summoned they may, if they so desire, co-opt 
not more than four additional members with the intent that special 
aspects, whether in finance, exchange, industry, etc., of the particular 
situation in question shall be represented. During the course of the 
proceedings and until the report is made, the co-opted members shall 
be equal in all other respects to the ordinary members, but they shall 
thereafter be discharged from office. 


180. ` 5. The committee may proceed by way of hearing evidence or 
asking for documents, as it may desire, but the President of the Reichs- 
bank and/or any other person nominated by the German Government 
may appear before or submit to the committee the reasons for which a 
postponement has been declared or measures are desirable as indicated 
above. 


181. The committee shall neither grant nor refuse a postponement. 
After making enquiry, it shall report to the governments and the bank 
-as indicated above. 


132. 6. Unless otherwise arranged by consent the expenses of the 
Special Advisory Committee shall be borne by the German Government. 


8 (f) DELIVERIES IN KIND 


183. The system of deliveries in kind under the Dawes Plan has come to 
play an important role in the economic life of Germany. We would not 
suggest the unlimited continuation of this system, which is open to many 
objections of a practical as well as a theoretical nature. We have felt, how- . 
ever, that its immediate cessation would not bein the interests of Germany 
or of the creditor Powers, and that it would impose difficulties upon the 
export trade of Germany which might be injurious to her capacity to transfer. 
We therefore recommend that the principles of the Dawes Plan, with refer- 
ence to deliveries in kind, should continue in existence for a limited period, 


sistently taken this position; it has never accepted membership on the Reparations Com- 
mission; it declined to join the Allied Powers in the confiscation of the sequestered German 
property and the application of that property to its war claims. The comparatively small 
sums which it receives under the Dawes Plan are applied solely to the settlement of the 
claims judicially ascertained by the Mixed Claims Commission (United States-Germany) 
in fulfillment of an agreement with Germany, and to the repayment of the expenses of the 
American Army of Occupation in Coblenz, which remained in such occupation on the 
request of both the Allied nations and Germany. It does not now wish to take any step 
which would indicate a reversal of that attitude and for that reason it will not permit any 
officials of the Federal Reserve system either to themselves serve or to select American 
representatives as members-of the proposed International Bank.” —Ep. 
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and that the creditor nations should agree cr a period of ten years to absorb 
by this means, in respect of each year, a Lmited and decreasing amount of 
the postponable portion of the annuity, . Lbstantially in accordance with 
the following table: 


184. Millions 
LSUSV ORT sed sek E oie A ese ese E a AE Aaa aoa E eee kg 750 
DO VERE. oron Bal a Gia bits 4 eiee du She wae Seeder aniea edie 700 
BF VORP oi cho See ad Aa Cort halaee we Sloss Hs ene Se eee ev aioe’ 650 
AGH Year. oc ea tice Pee eas e aaa a a Reeuine Lane wa K Rees 600 
St Year E Adadealct beta E eke edad eres edie oeue es 550 
GED VBAr EE E A E anhye el gealoud E bray Alene euee's 500 
EDS e 20 dire cto Sai hoN, yuna ea wih ew en A E ewes 450 
Sth Year 5s s leg easton BUS ewan d ware ew E Wow Damo Re eH wie eo 400 
Oth year. reee ee ee retas dau, Beedanedeouriess 100% 350 

WOE FOOT E cee elses epee Na E HR OGAW He rade Gad sales 300 


185, The foregoing table to be adaptec to the actual annuities of the 
new Plan without increasing the total. 

186. The creditor Powers by arrangemsats effected among themselves 
will fix the proportions in the total of ead year’s volume ‘of deliveries in 
kind (including deliveries under Reparation Recovery Acts or any equivalert 
system substituted therefor by agreement up to 23.05% for Great Britain 
and 4.95% for France of the total amoun- provided for each year) which 
each of them will receive.* l 

187. The Bank for International Settlements shall manage the disburse- 
ments on deliveries in kind account, and ir naking distributions of cash to 
the creditor countries shall have due regard for those portions of the annuity 
which are restricted to payments for delivees in kind. 

188, The committee also recommends that new regulations be’ adopted 
by the governments modifying the Wallerterg Regulations to conform to 
the new Plan and, so far as practicable, six plifying and liberalizing them. 

139. The Committee recommends that provision be made in the new 
regulations permitting the several Powers is dispose of some part of their 
respective quotas of deliveries outside of thr own territories under suitable 
restrictions.7 

140. The proposed repartition of the delte=ries in kind among the several 
creditor Powers is contained in Annex VII dealing with repartition of the 
annuities. 


9. LIQUIDATION OF "mE Past 


141. In order to arrive as rapidly as pos.ble at a general liquidation of 
the financial questions raised by the war anc the subsequent treaty of peace, 


* See paragraph II of Agreement regarding delivecies in kind, Aug. 31, 1929, infra, p. 156. 
+ Modified by agreement of Aug. 31, 1929, infra, > 157, paragraph 4. 


z 
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a liquidation which alone can ensure the definite return of Europe to normal 
financial and economic conditions, the Committee recommends the clearing 
up of these questions in a broad spirit of mutual concession. 


142, We understand that a settlement on those lines will render obsolete 
the accounts between the Reparation Commission and Germany relating to 
transactions prior to the period of the Dawes Plan together with all accounts 
involving credits against the original capital debt. We are strongly of. 
opinion that these accounts should be closed at the earliest moment. 

143. The creditor Governments under this Plan will be reducing the whole 
body of their claims arising out of the war or under the Treaty cf Versailles 
to a considerable extent. The experts of the creditor countries are aware 
that past transactions have given or may give rise to claims by Germany, 
some of which are still unsettled, and while they are not able to go into the 
merits of these claims, they consider that the creditor Governments are fully 
entitled to expect that Germany should waive them in consideration of the 
consolidation of the creditors’ claims at a reduced figure. Any other course 
would be inconsistent with their intention that, just as the new annuities 
cover all the claims defined in Part XI of the Dawes Plan, so they should be 
paid free of deduction in respect of any past transactions. The Committee 
recognizes however that this is entirely a matter for the Governments to 
deal with. 


144. To assure the general confidence indispensable for the successful 
working of this Plan the Committee recommends that the governments 
make no further use, from the date of the acceptance of this report, of their 
right to seize, retain and liquidate property, rights and interests of German 
nationals or companies controlled by them in so far as not already liquid or 
liquidated or finally disposed of, and that the outstanding questions concern- 
ing such property should be definitely cleared up within one year after the 
coming into force of this Plan by arrangements between the governments 
concerned and Germany. ‘This recommendation naturally has no applica- 
tion in cases where special settlements have already been made. 

145, The acceptance of this Plan necessarily involves the dissolution of the 
joint liability of Germany on the one side with Austria Hungary and Bul- 
garia on the other side for reparation and therefore finally abolishes every 
obligation present or future in either direction which may result between 
these Powers from this joint liability. 

146. The Committee recommends in particular that the creditor Powers 
should abstain from recovering the credits of Germany against her ex-allies 
referred to in Article 261 of the Treaty of Versailles, Germany for her part 
renouncing any net balance which might be due to her as a result of these 
credits. 

147. In their unanimous desire that the remaining financial questions 
arising out of the war should be settled as soon as possible, in order to pro- 


j 
j 


See 
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mote the spirit of international harmony and collaboration, the experts 
unanimously recommend to the creditor governments that within the first 
year of operation of the new Plan, they ecaplete the work of the Experts’ 
Committee by dealing with and disposing 9: the claims and debts for ceded 
properties and liberation bonds, held in the hands of the Reparation Com- 
mission against the so-called Succession States. This question is referred 


to in Annex VII. 


10. CoMMERCIALIZATION A wD MOBILIZATION 


148. Having recommended the creatioa of the Bank for International 
Settlements in order to provide machinery sor the removal of the reparation 
obligation from the political to the finan Jal sphere, we have further con- 


. sidered what procedure is necessary in coder to assimilate this obligation 


as closely as possible to an ordinary c«mmercial obligation (“commer- 


cialization’’). 


149. Further, certain governments are xnown to attach particular im- 
portance to the possibility of raising money by the issue to the publie of 
bonds representing the capitalization of ine unconditional portion of the 
annuity (“mobilization”). 

160. It is of course not within our power to advise as to the time at which 
such issues can be made with advantage, cr as to the terms and conditions 
on which issues should be made. The asrangements to be made would no 
doubt vary according as, for example, an -csue is to be made for cash in the 
general interest of all the creditor governments, or an internal issue is to be 
made in one single country by way of ccrversion of government debt. It 
will be the province of the bank itself to advise upon sush matters; but we 
have thought it necessary to advise a fraxcework wat which these opera- 
tions may take place. 

151, This framework is given in Ana x: III’ It provides first that the 
annuities themselves shall be represented by a German Government cer- 
tificate of indebtedness deposited with tLe bank, similar to those in use in 
ordinary commercial practice (a prope: distinction being made in the 
coupons between the conditional and unccrditional portions of the annuity). 
The provisions regarding security are given in the annex and the conditions 
in which mobilizable bonds should be created and issued are defined: - 

152. One of the most important provisions of this scheme is that annuity 
moneys should be distributed by the bank <n strict proportion to the rights of 
each party—whether-government or bontholder. 

‘158. As far as, according to the condiions of the issue, reparation loans 
(general or conversion loans) are subject to an anticipated redemption, 
Germany should be entitled to redeem tn2se loans; the part of the annuity 
destined for the service of the redeemed ]0an.will then accrue -to her. The 
wish has been expressed that so far as possible reparation loans. will not be 
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‘issued without granting the debtar an appropriate right of anticipated 
redemptión. 

~ 184, We recommend that Germany odla also have the right to redeem 
all or any part of not-yet mobilized annuities on a basis of 514% discount. 


11. Taz New PLAN CONTRASTED WITH THE DAWES,PLAN 


165; The Dawes Plan, although drawn up at a time of intense crisis, has 
by a test lasting over nearly five years, justified by facts the postulates on 
which it was based as regards both the restoration of the public finances of 
Germany and her economic recovery. 


156. It may be well to summarize briefly the points of advantage—whether 
to Germany or her creditors—claimed for the new proposal, which justify a 
departure from a scheme that has in the past rendered signal service. 

167. The plan drawn up by the Committee to afford a definite solution of 
the reparation question accompanies a reduction in the existing obligation of 
Germany by an essential modification in their financial and political status. 
Tn so far as the creditors are relinquishing substantial advantages in the face 
value of payments due under the Dawes Plan, they are doing so only by rea- 
son of those improvements in intrinsic and available values which arise 
from the practicability and certainty of commercialization and mobilization 
within a reasonable period and in its attendant financial and economie 
psychology. 

158. Among the modifications, which are considered specially important 
are the following: 


159. (1) Fization of the period and the debt. 


The Dawes Plan imposes in virtue of the index of prosperity increasing 
- annuities, of which the number is not fixed. The new programme 
indicates a definite number of ‘fixed annuities. 


160. (2) Disappearance of the Index of Prosperity. 


Only estimates, which vary very widely, of the ultimate effect of the 

index of prosperity can at this dete be made. But in no cirzumstances 

_ could Germany benefit therefrom, and the disappearance of this element 
of uncertainty is wholly to her benefit. 


~ 161. (8) Attainment of financial autonomy. 


Under the Dawes Plan Germany can only obtain the discharge of her 
obligations in marks by the existence of a system of transfer protection 
which involves a measure of external control. This. brings attendant 

- limiting effects on German credit and financial independence which 
render difficult, if not impossible, any mobilization of the German debt. 
The new Plan would be abandoning the fundamental purposes for which 
it was intended if it did not cancel this clause and leave to Germany the 


108 THE AMERICAN JOURNAL O7 IDTERNATIONAL LAW 


obligation of facing her engagement: on. cher own untrammelicd re- 
sponsibility. 
` 162. (4) Postponement safeguard. . 

Nevertheless, if an exceptional emergency interrupts the normal 
course of economic life to which the ssheme is adapted, Germany can, ` 
on her own initiative, resort to cer-ait. measures of temporary relief. 

163.. The annuity is divided into two parts, of which one is subject to 
postponement of transfer and paymen.. Germany will thus be enabled 
under certain circumstances tempcrarly to relieve her balance of pay- 
ments, and will in fact enjoy th: ‘advantages of a form of transfer 
protection without its attendant limitations. 


. 164. (5) Deliveries. 
While the Dawes Plan reluctant} a: cepted the expedient of daiva 
’ in kind, the new Plan, in spite of the desire of the creditor Powers to 
dispose freely of their shares of the anr uities, recognizes the undesirabil- 
ity of a sudden cessation of the systern at present in force. .The eredi- 
tors are therefore to take delivers -n kind for ten years, but in de- 
creasing. amounts beginning with 750 sions 


. 165. (6) Mobilization. 

From the point of view of the credZor Powers an essential feature of 
the new Plan which induces them io gree to reduction on their claims 
that leave them burdened with a Cnsiderable part of their expenditure 
for the damages caused by the wa~, ic the fact that the annuity is paid : 
in a form lending itself to mobilizetiaa. 


166. (7) Financial organization. 


_ The organization and machinery of she Dawes Plan were based on the. 
conviction that it must find its p-opsr guarantee in the interest of all 
parties to carry it out in good faith. In aiming as it did at the trans- 
ference of the reparation paymen’s fom the political to the economic. 
„and business sphere, it presumed corstant co-operation of debtor and 

, creditors alike. The new system. gees further. along the same road,. 
replacing the collaboration of s=pacete administrative and govern- 
mental organizations by common vork in‘a purely financial institution, 
in the management of which Germary is to have an appropriate part. - 
The present administrative organ=zations cannot have all the elasticity.. 
necessary for banking transactions of zhe magnitude of the payment and. 
transfer of the annuities; but the new bank in close association with the. 

~. banks of issue and with the banking ‘acilities at its command will have 
all the necessary means of effecting thase operations without disturbance 
to the German economy or to the economy of other countries. In 
addition it will be in a position tc open up to trade new possibilities of 
development. The operations whicL it is to undertake cannot-be dis-. 
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turbed or hampered without irreparable damage to the credit of the 

countries concerned. This assurance should make it possible to limit 

the guarantees established under the present system for the protection 

of the rights of the creditors to the minimum required for the prompt 
` and facile commercialization of the mobilizable part of the annuity. 
167. (8) Summary. 

The proposed plan continues and completes the work EN by the 
Dawes Plan, which the position alike of Germany and of the other coun- 
tries made it impossible to do more than indicate in outline in 1924. 

\ By the final reduction and fixation of the German debt, by the establish- 
f ment of a progressive scale of annuities, and by the facilities which the 
i new bank offers for lessening disturbance in the payment of the an- 
* nuities, it sets the seal on the inclusion of the German debt in the list of 
international settlements. If it involves appreciable reduction of pay- 
ments to the creditor countries on what might have been anticipated 
under the continued operation of the Dawes Plan, it at the same time 
eliminates the uncertainties which were inherent in that Plan and were 
equally inimical to the interest of the debtor and to the creditors, by 
substituting a definite settlemert under which the debtor knows .the 
exact extent of his obligations. 


12. CONCLUSIONS 


168. It has been our cbject to make proposals for financial obligations, 
which, with the conditions and safeguards that accompany them, shall be 
within Germany’s capacity to pay, and we believe that we have achieved 
this purpose. We realize the responsibility of this declaration, and we 
recognize how much depends on the future attitude towards one another of 
the peoples which, by ratification of their respective governments, are to 
become parties to this agreement. For the solution of the reparation prob- 
lem is not only a German task but in the common interest of all the countries 
concerned; and it requires the co-operation of all parties. If their attitude 
should be tinged with antagonism, even with suspicion, or a desire to create 
or continue one-sided economic discriminations, a settlement perfectly 
feasible with goodwill would sooner or later encounter difficulties, so that the 
long, slow, patient task of reconstruction in Europe would be definitely 
retarded. For without good faith and mutual confidence, all agreements, all 
guarantees are unavailing. If, on the other hand, our proposals are adopted 
with goodwill by all concerned, and the rest of the world has confidence in the 
constructive value of this mutual accord, then indeed there can be no reason- 
able doubt that the agreement will be capable of complete fulfilment, and the 
nations it concerns will be brought to a higher level of economic stability and 
of mutual understanding than ever before. 

169. Finally, we would point out, like our predecessors on the Dawes 
Committee that 
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We regard our report as an indivistbE-whole. It is not possible, in our. 
opinion, to achieve any success by selecting certain of our recommenda- 
tions for adoption and rejecting the >hers, and we would desire to ac- 
cept no responsibility for the resulte cf such a procedure nor for undue 
delay in giving execution to our Plan 


‘Paris, June 7th, 1929. 


‘FRANCQUI. A. PIRELLI. 
Gort. is SUvVICEH. 

” E. MOREAU. | Kenco Mort. 

É J. PARMENTIER. Í TAKASHI AOKI. 

Dr. Huaumar SemanT, Owen D. Youxe. 
Kastu. ` J. P.. MORGAN. 

J.C. Sram. Tuomas N. Perkins. .- 
C. ADDIS. T. W. LAMONT. 

ANNEX | 


SUGGESTED OUTLINE FOR THE ORGANIZATION OF THE BANK FOR 
INTERNATIONAL SETTLEMENTS . 


1. In Section II of the following out_ire provision is made for an One 
ization Committee which will have the cu -© of putting the bank project into 
effect. This outline has been drawn up & the benefit of the Organization’ 
Committee which will have power generel-y to modify its provisions or to’ 
make substitutions for any or all of them provided always that such modi- 
fications or substitutions shall not be incor=stent with the essential functions 
i the bank with respect to the Experte’ Zan. as a whole. 


I. PURPOSE, NAME ÆD LOCATION 


2. The bank RE under this Plar shall be known as the. “Bank for 
International Settlements. ” ` 
: 8. The purpose of the bank is to prov ice additional facilities for the inter- 
national movement of funds and to afforc 1 ready instrument for promoting 
international financial relations. In conr=stion with the German reparation 
annuities, it shall perform as trustee for it=-creditor countries the entire work 
of external administration of this Plan, sh] act as the agency for the receipt 
and distribution of funds, and shall superviie.and assist in the commercialize. 
tion and mobilization of certain portions cf the annuities. 

4. It shall be located in.a financial cencze hereafter to be designated. © ir 
selecting the country of incorporation de consideration shall. be given to 
obtaining powers sufficiently broad to ene He it to perform its functions with 
requisite freedom and with suitable imm nities from taxation. ; 


.. 


II. SHARE CAPITAL 


5.. The authorized capital of the bank xay be expressed in the currency of 
the country of domicile, and shall amoart to the round equivalent of $100,-. 
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000, 000.: Upon. the Emt of: thè bank thé whole: authorized: capital 
shall-be issued, but only-25 percent. of each shai shall be then paid in. . The 
Board of Directors of the bank shall have power to-eall for the payment of . 
further instalments; it sliall also have the power to authorize an increase or a 
reduction in. the total capital stock of the bank. 

6. In each country in which the shares of the bari may be offered for sale, -- 
the shares shall be issued through the central bank of that country or other 
agency to which the’ central bank offers no objection... In the seven countries . 
to which members of the present committee telong, i issues or allocations of 
shares shail always be made i in equal amounts. . The central banks of these 
countries; or banking groups not objected to by them, shall guarantee the 
" subscription of the whole of the first issue in the round equivalent of $100,- 

000,000; but they. may agree with central banks or groups in other countries 
(particulasty those interested’ in reparations) that an amount of the first- 
issue not exceeding the round equivalent of 34,000,000 for each, and not 
exceeding the round aa = $44,000, 000 in all, may be issued in other 
countries. . : 

7. In the event of an increase in the authorized capital and a further issue . 
of shares, the distribution among countries shall be decided by a two-thirds 
majority cf the Directors of.the Bank-on the ebove principles. >In particu- 
lar, the percentage of the total shares issued- in: the: seven. countries first 
mentioned above shall not fall below 55. i 

8. Apart. from countries interested in reparations, sal cointa which 
have, at the time an offering of shares is made, = currenoy stabilized on a gold, 
or gold exchange basis may partizipate. : 

- 9, The shares may be expressed in the curreney of the dayi in which the 
bank is domiciled and shall state the amount of the share at the gold mint 
parity ofthe currency of the country in which shey are issued;-they shall be 
registered and continue to be registered, but may be freely negotiated. 
Transfers of the shares after issue shall not affect the voting power reserved ` 
to the central banks as described below.. Payments to the-shareholders òn `, 
account of dividends or at-the liquidation. of the Henk shall be made i in the 

À currency, of the country of domicile. 

: 10. The shares shall carry no voting rights; -but voine sights rapid 
ing to the.number of shares originally issued ir. each country shall be exer- 
cised by the central bank of that country in the zeneral meetings of the bank 
(taking the place of the general meetings of shareholders) which the DRE 
atives of the participating central banks will attend. 

41. The shares:shall bé entitled to participate in thé profits of of the bank as 
indicated i in the.section ‘ Distribution of Profits.” oe 


TT. Graia CoMMITTEE © 


“18,3 . For. the purpose of taking the. preliminary steps for putting the bank 
ptaject into.effect -a temporary committee shall be created which will be 
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known as the “Organization Commitiee’ This committee shall be ap- 
pointed by the governors of the central varl s of the seven countries to which 
members of the present committee bebng. The governor of each of these 
seven central banks shall be entitled tp Cesignate two members of the Or- 
ganization Committee with due regarc for the necessity of including in its 
membership persons versed in banking, tau issue of bonds and the work of 
the present Committee of Experts. If Zorsmy reason, the governor of any of 
these central banks shall be unable -M sally or unofficially to designate 
members of the Organization Commītes or refrains from doing so, the 
governors of the remaining central barks Lall invite two fellow-nationals of 
the governor not participating, to act as embers of the committee. The 
members thus selected shall have in all rerrects an equal vote in the work of 
the committee with the members otharwi.e chosen. The decisions of the 
Organization Committee shall be takea ky a three-quarters vote. 

18. As an essential part of its worx, -Fe Organization Committee shall 
proceed with drawing up a charter fot tLe bank, which shall be consistent 
with the provisions of the Plan, and shell taxe such steps as may be necessary 
to ensure its timely granting or enactren” >y appropriate public authorities. 

14. The Organization Committee saal, until such time as the Board of 
Directors of the bank is appointed and tale office, proceed with the physical 
organization of the bank. It shall arreng2 in accordance with the procedure 
prescribed in Section II, for the subærivion of the capital stock, and, in 
accordance with the procedure prescriked:ia Section IV, for the appointment 
of the Beard of Directors. It shall : all -he first meeting of the Board ‘cf 
Directors and designate the temporar7 cicirman to preside at that meeting 
pending the election of the regular chrirmin. It shall draw up the statutes 
for regulating the administration of te kaak and submit them to the Board 
of Directors for consideration. These stetites shall make provision for such 
matters as are usual in banking organiatam and in particular provide for the 
following: 


15. 1. The qualifications for memtership on the Board of Directors; 

16. 2. The nature and duties of fhe permanent committees of the 
‘Board of Directors, including the E= cutive Committee; 

17. 3. The administrative dep: rtr2nts to be created within the bank; 

18. 4. The time and place of the meetings of the Board of Directors 
and of the Executive Committee; 

19. 5. The form to be used fo- the convocation of the TEEN T meet- 


ing, as well as.the conditions and the methods for exercising voting 
rights on the part of representat-ve f central banks; 


20. 6. The form of trust certif car which the bank shall issue to the 
creditor governments under the ?laz 
21. 7. Provisions with regard to iquidation of the bank. 


22. The Organization Committee shel” co-operate with the organization 
committees provided for in this Plan. 
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‘IV. DIRECTORATE AND MANAGEMENT 


28, The entire administrative control of the bank shall be vested in the 
Board of Directors whose duty it shall be to supervise and direct the opera- 
tions of the bank and in general so to act as to carry out those purposes of the 
Plan committed to the administration of the bank. In particular, the 
Board of Directors: 

24. 1. Shall have the right to adopt, modify, limit or extend the 
statutes of the bank in such a manner as shall not be inconsistent with 
the provisions of the Plan; ` 

26. 2. Shall have the power generally to modify the provisions con- 
tained in the outline of the bank’s organization or to make substitutions 
for any or all-of them, provided always that such modifications or sub- 
stitutions shall not be inconsistent with the essential functions of the 
-bank with respect to the Experts’ Plan as a whole and with its existing 
engagements; 

26. . 3. Shall appoint the chief executive officer of the bank, and fix 
his remuneration; 

27. 4. May appoint an Executive Committee and delegate such 
powers to it as may be provided for in the statutes of the bank; 

28. 5. May appoint advisory committees to deal with any questions 
upon which information or advice is desired. 

29. The functions of a director are incompatible with those involving na- 
tional political responsibilities. The statutes of the bank shall make the 
necessary provision in order to avoid such conflict of functions. All the 
directors shall be ordinarily resident in Europe or shall be in a position to give 
regular attendance at meetings of the board. 

30. The Board of Directors shall be made up in the following manner: 

$1. . 1. The governor (or, as the case may be, the chief executive 
officer) of the central bank of each of the seven countries to which mem- 
bers cf the present committee belong, or his nominee, shall be a director 
of the bank ex officio. Each of these governors shall also appoint one 
director, being a national cf his country and representative either of 
finance or of industry or commerce. In case the governor of any central 
bank shall be unable to act either officially or unofficially according to 
the provisions of this paragraph, or refrains from doing so, action shall 
then be taken in accordance with the alternative procedure given in 
Sect pn XII of this outline. 

32. 2. During the period of the German annuities the Governor of 
.the Bank of France and the President of the Reichsbank may each ap- 
point, if.they so desire, one additional director of his own nationality, 
being a representative of industry or commerce. 

38. 3. The governor of the central bank of each of the other countries 


participating in the share ownership of the bank, as provided in Section . | 
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II of this outline, shall furnish a Est >° four candidates of his own ‘na- 
tionality for directorships. Two ci tLe candidates on each list shall be 
‘representative of finance and the >tker two of industry or commerce. 
The governors in question may sheaselves be included in this list: 
From these lists the fourteen or <ixt22n directors mentioned in para- 
graphs `l and 2 above shall elect 2ot score than nine other directors. - 

84. 4, From those first appoini-d, four groups of five directors shall 

be chosen by lot; their terms respectiz2ly shall end at the close of: each 
‘of the first, second, third, and fourth y=ars from the establishment of the 
bank. Subject to this the term cf cfāce of the directors ‘shall pe ave 
` years, but they may be reappoirced. 

36. 5. In case of vacancy in 2. pcstion on the Board of Directors 

` arising from death, resignation ot ober causes, the vacancy shall be 

filled in the same maaner as’ presemibel | fo? original appointments. If a 
vacancy occurs before the expirezDn £ a teri it shall be filled for the 
remainder of the term only. 

- 86. The directors shall elect a chairman sane from among their own 
number. The chairman’s duties shall ise f preside at meetings of the Board 
‘of Directcrs. At-the first meeting, anti: the chairman shall have- been 
elected, a member of the board selectec fo the Ft ad by the Organization 
Committe shall act as chairman. 

87. The ordinary decisions of the bar including those involving elec- 
tions, shall be made by a simple majcrty vote.’ In case of an even division 
the chairman shall have a deciding vrts. “or decisions involving the adop- 
tion or amendment of statutes of the tank, modifications or substitutions in 
‘the present project for the organizatior: ot -~he bank, the distribution among 
countries of additional issues of stock ic the bank, or other matters for which 
the statutes of the bank make apprap-iat2 provision, a two-thirds majority 
shall be required. Should a member rot 22 able to attend a meeting of the 
board, it will always be open to him -o « mpower one of his colleagues, by 
registered letter. or by telegram, to vote fs: him and on his behalf. 

38. If decisions of the board are dissuted on the ground that they are in- 
consistent with the provisions or inten; oi “he Plan, recourse may be had to 
arbitration under the procedures laid slovx in Part 8 of the Plan. 

89. The chief executive officer of the oarl shall select the officers and heads 
of the departments of the bank. Fx ths latter the appointments shall Pe 
subject to the approval of the Board cof Directors. 


V, D=-0s-rs 


40. The bank, in carrying out its fuactams with respect to the facilitation 
of international settlements or in cornestion with the German annuities, 
shall have the right to receive depcets cf a nature consistent therewith. 
The Board of Directors, or, as it rey decide, the Executive. Committee, 
shall consider applications to open deposit sccounts, with authority to deter- 
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nine whether such applications come within the scope of the bank’s func- 
ions. Deposits shall be received in only those currencies which satisfy, in 
ihe opinion of the Board of Directors, the practical requirements of the gold 
yr gold-exchange standard. 

41. Any classification of deposits which the Board of Directors may set 

ıp shall include: 

42. 1. Deposits on annuity account. These deposits the bank re- 
ceives in its capacity as trustee for the creditor Governments. They 
shall be managed according to the procedure given in Section VIII of 
this outline. 

48. 2. Deposits from central banks. These may be either current 
account deposits or investment account deposits. 

44. 3. Deposits on clearing account. The bank shall have the right, 
subject to such terms and conditions as the Board of Directors.may set 
down, to accept deposits from central banks for the purpose of establish- 
ing and maintaining a fund for settling accounts among them. Such 
deposits may take the form of gold deliveries at the counters of the bank 
or of gold held for its account under earmark by any central bank par-. 
ticipating in the fund for clearing accounts.. The terms under which 
central banks may enter the clearing system, the rules and regulations 
for itz operation, and the rates of exchange at which gold is to be ac- 
cepted as deposits in the clearing fund or to be withdrawn from it, shall 
be determined by the Board of Directors of the bank. 

46. 4. Deposits originating in the exercise of the bank’s functions in 
connection with the German annuities and tending to facilitate such 
functions. No such account shall be opened without the assent of the 
central bank of the country of which the prospective depositor is a na- 
tional. If the governor of the central bank in question (or his nominee) 
is present and voting at the time the Board of Directors (or the Execu- 
tive Committee) of the bank authorizes the opening of the account, his 
favorable vote shall be taken as giving the required assent. 

46. 5. Deposits constituting guarantee funds as provided in Annex 
VIII and relative to the mobilization of the unconditional annuity. 
The interest and the share in the profits which will apply to these de- 

. posits are provided for in Annex VIII and in the Section on Profits 
(XT) in this outline. 

47. 6. Special deposit of the German Government. During the 
first 37 years the German Government shall maintain at the bank a 
non-interest-bearing deposit equivalent to 50 per cent. of the average 
deposit remaining in the Annuity Trust Account, as described in Sec- 
tion VIII of this outline. This German Government deposit will not 
exceed 100 million Reichsmarks. 

48. The bank shall have the right to pay interest on deposits, but T on 

leposits not susceptible of withdrawal until at least one month from the time 
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of deposit. . The rate of interest to be paic will be determined by the Board 
of Directors, or, as the case may be, b> the Executive Committee. In 
allowing interest on deposits, the Board of Directors shall give due considera- 
tion to the value of the services performed for the depositor and the size of ' 
the depositor 8 balance. 


Vi. aoe Discounts AAD INVESTMENTS 


49. The Board of Directors shall detern-ine the nature of the operations to 
be undertaken by the bank. Such operst.ons shall be consistent with the 
policies of the central banks of the countaies concerned. The bank may in 
particular have the right . 

50. (a) to deal directly with central bans, or 

61. (b) to deal through central banks which have agreed to act as its 
agent and correspondent, or 

52. (c) to deal with banks, bankers, ccrorations and individuals of any 
country in performing any authorized funct.on, provided the central bank of 
that -country .does not enter objection. Whenever any proposed, credit - 
operation affecting any particular market comes up for decision, the favor- 
able vote af the governor of the central bar E concerned (or his nominee if the 
governor is.not present) sitting as a membe? of the Board of Directors or the 
Executive Committee, shall be taken as ane the assent of his central bank. 
If he declines to give his assent, the proposed credit operation shall not be 
undertaken in his market. 

53. Thus the bank may perform such f1actions as the following: 

54, 1. To buy and to sell coin anc bullion, to earmark gold for the 
account of central banks and to makeedvances to central banks on gold 
as security. 

55. 2. To buy and to sell for its ovm account, either with or without 
its endorsement, bills of exchange arc other short-term obligations of 
prime liquidity, including cheques dr svn or endorsed by central banks 
or in respect of which three obligees re responsible. 

56. 3. To open and maintain depos# accounts with central banks. 

. 87; 4. To rediscount for central kanks bills taken from their port- 
folios, to make loans to them on the curity of such bills, or to make 
-advances to them against the pledge of other securities up to such 
amounts and for such periods as m7 be approved by the Board of 
Directors. 

68. - 5. To buy and to sell for its crn account intermediate or long- 
terms securities (other than shares) of a character approved by the 
Board of Directors. Its holdings of such securities at any one time 
shall not exceed the total of its paid- capital and reserve funds. 

59. 6. To invest in Germany, with the assent of the Reichsbank, 
Reichsmark funds standing to the crac.ié of the bank, at the Reichsbank, 
which are not transferable owing to = declaration of transfer postpone- 
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ment. The bank may realize upon any such investments at its disere- 
tion, unless at the time the investment was agreed to by the Reichsbank 
some stipulation or arrangement affecting the possible sale was made a 
condition of such agreement. The income from any such investments 
and the proceeds of such investments if sold shall be deposited to the 
credit of the bank at the Reichsbank. Such funds may be held as de- 
posits under the conditions set out in Annex IV of the Plan or be rein- 
vested consistently with the provisions of that annex. 

60. Tf, in the opinion of the Boarc-of Directors of the bank, counter- 
obligations issued against its investments in Germany as collateral can 
be advantageously sold on non-German markets, their net proceeds 
shall be distributed to the creditor countries in, such proportions and 
under the same conditions as would have applied in the case of normal 
transfer. The accounts of the creditor Powers shall be charged with the 
Reichsmark cost of the securities alienated or pledged in the course of 
any such transaction. If the Board of Directors of the bank decides 
that counter-obligations cannot be sold advantageously, the income and 
net proceeds of the investments when finally disposed of shall be dis- 
tributed to the creditors. - ` 

61. . The foregoing power is in addition to the general powers of the 
bank to make and realize upon investments for its own account at any 
time, subject to the provision that such investments are to be made 
with the assent of the central bank concerned. 

62. 7. To issue its own obligations at long- or short-term, secured or 
unsecured, for the purpose of re-lending to any central bank, in each 
case upon the specific decision of the Board of Directors by a two-thirds 
vote. 

63. The investment powers of the bank shall never be used in such a way 
as to exercise a predominant influence over business interests in any country. 
The Board of Directors shall guide the investment undertakings of the bank 
accordingly, and shall be entitled if necessary to make special regulations in 
this respect. 


VII., TRUSTEE FUNCTIONS: GENERAL PROVISIONS 


64. The bank shall be trustee of the creditor governments in dealing with 
the German annuities and shall have such general powers of administration 
consistent with the Plan as are necessary to the prompt and complete exer- 
cise of its duties in that respect. The Organization Committee shall draw 
up apprepriate forms of trust agreement between the creditor governments 
and the bank. f . 

66. The trust functions of the bank shall include the following: 

66. 1. Receiving and disbursing to the paying agents the service on 

the German External Loan 1924. If arrangements can legally be made, 
the bank shall also act in the capacity of one of the trustees for that loan. 
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67. 2. Receiving from Germany the various certificates and obliga- 
tions provided-for.in the Plan. The b=nk shall hold these certificates 
and obligations in safe-keeping and sha_i issue to the creditors its trust 
receipts for such certificates and obligations, Upon the completion of 
the payments called for under these cerificates and obligations for any 
one year, the respective creditor governments shall give their quittance 
to the bank, which in turn.shall give ite quittance to the German Gov- 
ernment, cancelling and returning say coupons representing the 
payments made. 

68. 3. Receiving and distributing th= service of the German annui- l 
ties. - The specifications of this funetiœa are given in Section VIII of 
this outline below. 

69. 4. Performing as regards deliv2ric sin kind such functions as may 
be entrusted to it by the governments in connection with the acceptance 
of the new Plan. z 

. 70. 5. Dealing with the measures of safeguard provided in the Plan. 
Upon receiving notification from the Geman Government consistently l 
with the provisions of the Plan, the bark shall convene the Special Ad- 
visory Committee whose composition, procedure and action are pro- 
vided for in Part 8 (e) of the Plan. 

71. 6. Acting as trustee under trust agreements. The bank shall 
have the power to act as trustee under a-y trust agreement entered into 
by.it with the approval or on the iritistive of its Board of Directors, 
which has as its purpose the issue by the bank of trust certificates or 
other cbligations against investments ir securities pledged as collateral 
therefor. This power may be exercised in addition to the powers with 

respect to investments provided for in €2ction VI above. l 
|. 78, 7. Acting as trustee under special agreements. The bank shall 

_ .be authorized to act as trustee under an~ special agreements among the , 
creditor countries covering the repartitio= of the annuities or the guaran- 
tee of any parts of them. In particular the bank shall haye power to 
act as trustee under the agreement specized in Annex VIII of the Plan. 

. The bank shall be authorized to pay terest on any guarantee fund 
deposited with the bank in connectior with any such trust, and to 
arrange the terms on which the cepcsit is to be received and the fund 
managed, all in accordance with the Pla. Sw; 

73. 8. Acting as trustee at the reques of a creditor government, the 
German Government or the central kan= of any one of those countries. 
The bank shall have the right, upon the =pproval of the Board of Direc- 

- tors, to undertake any trust functions ~hich any creditor government 
or the German Government or any of their respective central banks 

- proposes that it shall-undertake, provid=d such functions are generally 
consistent with the purposes of the Flar j Ea ; 
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VILI. Truster: Foncrions: Tar BANK as DEPOSITARY FOR THE SERVICE 
OF THE GERMAN ANNUITIES 


` 4. The baak, in its capacity as trustee for the creditor governments, 
shall receive end distribute the funds represented in the service of the Ger- 
man annuities. In fulfilling these functions the bank shall work in co-opera- 
tion with the central banks of the countries concerned; the relations thus 
established shall be the ordinary relationships obtaining between a bank and 
‘its corresponcent banks. 

78. Tne precedure for conducting these operations, subject to the right of 
the Board of Directors of the bank to make modifications provided the gen- 
eral purcoses of the Plan are observed, shall b2 as follows: 


76. 1. The bank shall maintain on its books a general deposit account 
to be knewn as the Annuity Trust Account. 
77, 2. The German Government shall be responsible for the payment 


to the bænk, in instaltnents as provided in the Plan, of all sums applica- 
ble so ths service of the annuity. These payments shall be credited to 
the Annuity Trust Account. 

78. Tke Organization Committee shall make the necessary provision 
whereby the Reichsmark payments to the account of the bank at the 
Reichsbenk in respect of the Railway contribution shall be immediately 
released to the German Government against equivalent payment in 
foreign currencies to the Annuity Trust Account. 

79. 3. Subject to the operation of the clauses of the Plan relating to 
transfer postponement, and except as the bank may request that pay- 
ments be made in Reichsmarks to the credit of its account at the Reichs- 
benk described in paragraph 4 below, the German Government: shall 
make al payments on eccount of the annuity in foreign currencies. 
Paymenzs in foreign currencies not on 2 gold or a gold exchange stand- 
ara shal be made only with the consent of the bank. As a matter of 
business practice, the bank acting in advance of the payment dates, 
may notify to the German Government or its agent the bank’s prefer- 
ences wth respect to the currencies in which payment may be made. 
In zase she bank’s preferences are not complied with, payment shall be 
msde tc the bank in the currencies of the seven countries whose-na- 
tionals are members of the present Experts’ Committee, divided as 
nearly a3 may be in proportion to their respective shares in that portion 
of the annuity accruing to them. 

&0. 4 All Reichsmark payments for credit to the Annuity Trust 
Accoun be paid into an account of the bank at the Reichsbank. The 
bank shall be entitled tc draw upon it in making all Reichsmark pay- 
ments recessary for the operation of the Plan, including payments for 
administrative expenses incurred in Germany, payments for deliveries 
in kind and any other cisbursements on annuity account. The bank 
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shall also be entitled to withdraw Eeichsmarks from this account. or to 


deposit Reichsmarks in it in the «cu-se of conducting operations re- 
ferred to in paragraph 14 below, an1 it may open other accounts at the 
Reichsbank for use in connection therewith. Such additional accounts 
shall be operated according to ordir r7 business principles. The bank 
shall have available at all times suffiz‘eat funds in Reichsmarks to cover 
current requirements on account of payments for deliveries in kind. 

5. The bank shall give its reczip- to the German Government for 
all sums which it pays or causes to >> Daid into the Annuity Trust Ac- 
count in the course of carrying oul i£ Chligations under the Plan. The 
receipt of the bank shall make note cf te currencies received, but credit 
shall be given in the Reichsmark ec wi-~alent of those currencies. The 
German Government undertakes fo- tLe purpose of the present provi- 
sions, as well as for the general purz3¢s of the Plan, that the Reichs- 
mark shall have and shall retain its convertibility into gold or devisen as 
contemplated in Section 31 of the sr-sert Reichsbank Law, and that for 
these purposes the Reichsmark shall La~e and shall retain a mint parity 
of 1/2790 kilogram of fine gold as def-e] in the German Coinage Law of 
August 30, 1924. (t) Sums paid in -creign currencies into the Annuity 
Trust Account shall be calculated in temms of Reichsmarks at the aver- 
age of the middle rates (Mittelkurs) prevailing on the Berlin Bourse 
during the half-monthly period prec ditg the date of payment. 

6. The bank’s receipt giving ced_t in Reichsmarks for payments 
made into the Annuity Trust Accoun- br the German Government or on 
its behalf shall, under normal operamor of the Plan, constitute a com- 
plete and sufficient discharge of the -blizations of the German Govern- 


“ment with respect to such payments. If, however, transfer postpone- 


ment should be in whole or partial eff2et the bank’s receipt giving credit 
in Reichsmarks shall constitute a ccapiete and sufficient discharge of 
the obligations of the German Goverr ment with respect to all payments 
into the Annuity Trust Account mece in foreign exchange, and with 
respect to such portion of the paymeaismade in Reichsmarks as in the 
opinion of the bank provide current “arcs for deliveries in kind or serv- 
ices. As to the remainder, the rezet of the bank shall be in the na- 
ture of a temporary acknowledgmen- orly. 


83. 7. Withdrawals from the Annat> Trust Account dali be made 


in accordance with provisions to be reds by the Organization Commit- 
tee.’ The bank shall pay no interest >n ‘unds deposited in the Annuity 
Trust Account. 


84. 8. All disbursements for repva-at-on purposes shall be charged 


against the Annuity Trust Account. first charge against that ac- 

count shall be the service currently da2 >n the German External Loan, 

1924. The Board of Directors shell te entitled also to charge against 
1 See the letter from the President of the Re-chsbank.given in Annex IT. 


a 
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the aczount such sums as they deem to be fair compensation for the 
services percormed by the bank and such out-of-pocket expenses as it 
incurs in acministering the Plan. If, in the opinion of the directors, 
such service charges or costs cannot be equitably charged to the account 
as a whole, they shall be entitled to allocate them in such proportions as 
they see fit zo the individual shares of any of the creditor countries. 

5. 9. Afser charging against the Annuity Trust Account the items 

eferred to in the preceding paragraph and such other items as may be 

er_y chargeable to the annuity as a whole, the bank shell proceed 

2 following manner with the distribution of the remainder of the 

able fuads to the accounts of the several creditors in accordance 

. the prcvisions of the Plan. 

10. During such period of time as payments for deliveries in kind 

1 payments under Reparation Recovery Act and similar procedures 

untinue to be made, the bank shall rnake available to the several credi- 

tor countries Reichsmark credits, which shall be utilized subject to the 
applicable provisions of the Plan. 

87. 11. The bank, out of each instalment paid into the Annuity Trust 

’ Account, shell set aside and accumulate funds for the payment of serv- 
ice on any bcndsissued and outstanding which represent commercialized 
-and mchbilized shares in the annuity. Funds required for this purpose 
shall be charzed against the accounts of the creditor countries in propor- 
tion to their respective interests in the bonds for which service is being 
accumulated. Ata suitable time in advance of the dates fixed for the 
paymert of interest to the bondholders, the bank shall pay to the paying 
agents the anaounts due in interest and shall make disposition according 
to the terms of the bond of funds required for purposes of amortization. 

88. 12. Out of the sums remaining in currencies other than Reichs- 
marks, and gfter providing for any other charges called for under the 
Plan, the directors of the bank shall distribute such aggregate amounts 
as they may determine to the creditor countries, divided according to 

` the proporticns agreed upon among the respective governments. In 
withholding eny sums from distribution and in fixing the dates at which 
distribucion is effected, the directors of the bank shall be guided ox the 
one hand by she need for prompt action in the interest of the creditor 

` countries and on the other by the interests of the Plan as a whole, in- 
cluding due consideration to the bank by way of compensation for its 
services in managing the annuity. 

89. 18. The bank shall make distribution of cash by crediting the 
accounts which the central banks of the several creditor countries main- 
tain with it, notifying them simultaneously that such credits are for the 
accounts of taeir respective governments. The bank shall notify the 
proper financial authorities of the creditor countries when such credits 
have been made, and shall obtain receipts from them accordingly. 
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390.. 14.. The bank shall have tas ght to buy for its own account or 
for other trust accounts. any Reeh=marks held in the Annuity Trust 
Account, giving foreign currenc es in return. The foreign. currencies 
thus acquired by the Arnuity Taus- Account shall be available for dis- 
tribution to the creditor countries vader the conditions specified in the 
preceding paragraphs. The Risk:marks which the bank ca 
‘shall be used only as the Plan pecvades. 

91. 15. The bank, at the close c each business year, or morg 

: quently if requested, shell give tc bł financial authorities of eag 
tor country a full accounting shcvizz the disposition of its s 
annuity. As soon as any count- Las received its full share i 
nuity for any one year, its prop2> inancial authority shall gi 
bank his acknowledgment ard shl enter the same upon 
receipt provided for in paragrapt 2 =? Section VII of this outline 
acknowledgment shall constituts a ‘ull and sufficient discharge 
bank with respect to the annuit= ¢ rvered by it. 











IX. Agency Tuncrions 


92. The bank shall be qualified, on terms to be mutually agreed upon, to 
act as agent and correspondent of any central bank and to appoint.any cen- 
tral bank to act as its agent and cccrépondent. The services to be per- 
formed by either or both parties uncer sich agreements shall be subject, so 
far as the bank’s interest is concerned tz the approval of its Board of Direc- 
tors and may include the purchase aad zale of gold, of bills of exchange and 
other securities, the ear-marking of cod, the exchange of information and 
advice, and the transaction of any basinzss consistent with the functions of 
the bank under the Plan on the one 1ard and within the lawful functions of 
the central bank on the other. 

98. The bank shall act as agent o: ary creditor government in mobing 
any parts of the annuities and in man=ging the service of bonds issued in 
connection with any such mobilizatcm The procedure for conducting the . 
bank’s share in such operations, stl ject to the right of the Organization 
Committee or the Board of Direct«rs of the bank to make modifications, 
provided the general purposes of the Han are observed shall be as follows: 

94. 1. Upon the request of tLe ceditor governments, or any of them, 

the bank shall initiate operatiors f w marketing bonds if, after examina- 
tion, it considers market concizieas warrant such operations. Such. 
operations may take place in th=- international markets, or may be 
restricted to the domestic mark=5 « > markets of the countries concerned 
in the proposed mobilization, as -h= Board of Directors may decide. In 
determining the markets where affrings are to be made, the bank shall 
make enquiries from the centa tanks concerned, and if any central 
bank offers explicit objection 10 an offering being made in its own 
market, the directors shall dece =ccordingly.. 
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95. 2. The bank shall proceed to carry out requests from any creditor 
government for the creation cf bonds to be issued on its domestic market 

. in conrection with conversion operations up to an amount represented 
in its share in the annuities. Each state shall be free to offer such bonds 
on its own market on whatever conditions it can obtain. 

96. 3. If in the opinion of the bank the time is opportune for an issue 
of bonds, even if no requesi for mobilization has been received, the bank 
may inform the creditor governments accordingly. 

97. 4. If the creditor governments so request, the bank shall arrange 
with issuing bankers the conditions upon which bonds are to be issued 
on the open markets either of one or of several countries, as the case 
may be. The bank shall fix the minimum price at which such issues 
shall be made, and it shall supervise the execution of the loan contracts. 

98. 5. If bonds are issued against the annuity shares of more than one 
country, the proceeds shall be deposited with the bank, which shall then 
distribute the proceeds to tke creditors according to their participation. 
The handling of the servize of issued bonds shall be carried out as pro- 
vided in the preceding section of this outline, and in Annex ITI. 

99, 6. Apart from the operations described above, the bank may con- 

. duct any other operations (such, for instance, as contango operations on 
bonds issued against the annuities, advances on coupons, etc.) as are 
involved in the supervision of transactions relating to these bonds and 
their service. 


X. RESERVE REQUIREMENTS 


100. The bank, since its ceposits in part will be derived from central 
banks, shall be administered with particular regard to maintaining its 
liquidity. For this purpose, the bank shall okserve the following reserve 
requirements: > 

101. ` 1. Deposits on clearing account. All funds held by the bank on 
clearing account, whether zold in vault or gold under earmark for the 
bank’s account in central Danks, shall be reserved for exclusive use in 
effecting settlements among the depositaries in the account. 

102. 2. Deposits payable on demand. Against such deposits the 
bank shall hold a minimum cf 40 per cent. in gold or in devisen at their 
gold value. Devisen éligible as reserve against demand deposits shall 
consist of banknotes, prime bills of exchange having not more than 90 
days to run, of a character which central banks ordinarily buy for their 
own account, and cheques payable on demand drawn or endorsed by 
central banks or in respec; of which three obligees including a bank of 
known solvency are responsible. All devisen included in the foregoing 
classifications shall be denominated in currencies which satisfy in the 
opinion of the Board of Directors all the practical requirements of the 
gold or gold exchange standard. ‘Gold in transit, or devisen satisfying 


124 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the foregoing requirements whic? aze in process of collection, may be 
counted as reserve, 

108. 3. Deposits on investment account. (Time deposits.) De- 

posits payable in fifteen days or -ese shall be classified as demand de- 
-posits and be subject to the reserve requirements specified in the 
preceding paragraph. Against irvertment account deposits of longer 
maturity the bank shall hold a rininum of 25 per cent. in gold or in 
devisen at their gold value. Devser eligible as reserve against invest- 
ment account deposits shall mest she same requirements as those 
eligible as reserve against demand deoosits. 

104. If the Board of Directors is of oy inibn that these reserve requirements 
should be altered, they shall have the rghs by a two-thirds vote to increase, 
diminish or otherwise modify them ccusi.tently with sound banking prin- 
ciples. 


XI. Distripurien oF PROFITS 


105. The yearly net profits of the bank shall be applied as follows: 

106. 1. Five per cent. of the yarly net profits shall be paid to the 
legal reserve fund of the Bank unti tkat fund reaches an amount equal 
to 10 per cent. of the paid-in capital stock of the bank as it may stand - 
from time to time. The legal re=rvə fund on the liquidation of the: 
bank shall be merged with.the gensra reserve fund. 

107. 2. After making the foregcing provision for the legal reserve 
fund, the yearly net profits shall be apy lied to the payment of an annual - 
dividend up to 6 per cent. on the paid-in share capital. This dividend 
shall be cumulative.. 

108. 3. Twenty per cent. of the mainder shall be paid to the share- 
holders until a total maximum divicenc of 12 per cent. is reached. The 
Board of Directors of the bank shal heve the right in any year to with- 
hold all or any part of this addition .o the regular dividend, and to place 
it to the credit of a special dividend reserve fund for use in maintaining 
the cumulative dividend provided f+r in the preceding paragraph or for 
subsequent distribution to the shar: ho ders. 

109. 4. After making provision for the foregoing, one-half of the 
yearly net profits then remaining stall be paid into the general reserve 
fund of the bank until it equals the pa:d-in capital. Thereafter 40 per 
cent. shall be so applied until the general reserve fund equals twice the 
paid-in capital; 30 per cent. until it 2quals three times the paid-in capi- 
tal; 20 per cent. until it equals foue tmes the paid-in capital; 10 per 
cent. until it equals five times the paid-in capital; and from that point: 
onward, 5 per cent. 

110. The general reserve fund shall t= evailable for meeting any losses 

-incurred by the bank. In case it is not adequate for this purpose, recourse 
may be had to the legal reserve fund provi led for under paragraph 1. In 
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case the genera! reserve fund, by reason of losses or by reason of an increase 
in the paid-in capital, falls below the amounts provided for above, after 
having once attained them, the appropriate proportion of the yearly net 
profits shall again be: applied until the position is restored. Upon the 
liquidation of -he bank, the balance in the general reserve fund shall be 
divided among the shareholders. 

111. 5. The remainder of the yearly net profits after meeting the fore- 

going requirements shall be paid in to special funds as follows: 

112. a. Seventy-five per cent. to the governments or central banks of 
the creditor countries or of Germany which maintain time deposits at 
the bank vithdrawable in not less than five years from the time of de- 
posit, and efter four years on not less than one year’s notice. The fund 
shall be disbursed annually in amounts proportionate to the size of the 
deposits maintained by the respective governments or central banks 
aforesaid. The directors of the bank shall have power to determine the 
volume of zach of these deposits which would justify the distribution 
provided fcr. 

118, b. Twenty-five per cent. to be used to aid Germany in paying 
the last 22 annuities, provided the German Government elects to make 
a long-term. deposit with the bank withdrawable only on the terms 
specified urder sub-paragraph (a) above and amounting to the mini- 
mum sum f 400,000,000 Reichsmarks. If the German Government 
elects.to make such long-term deposits amounting to a sum below 400 
millicr Reichsmarks, the participation of the German Government 
shall be recuced in proportion, and the balance shall be added to the 
75 per cent. in sub-paragraph (a). The fund shall carry compound 
interest at she maximum current rate paid by the bank on time de- 
posits. Ifthe fund should exceed the amount required to pay the 22 
last annuities, the balance shall be distributed among the creditor 
governments in proportion to their out-payments during that period. 
In case the ‘xerman Government elects not tc make any such long-term 
deposits, tha fund shall be distributed as provided in sub-paragraph 
(a) above. 


XII. GENERAL Provisions 


114. Any balaaces remaining in the hands.of the Agent General for Repa- 
ration Payments on the winding up of his accounts shall be transferred to 
the bank for credit to the Annuity Trust Account, subject of course, to the 
respective intere:ts of the creditor countries therein and to any claims and 
commitments which may be outstanding at the time. 

115. The relat.ons of the Reparation Commission with Germany will be 
terminated. Th2 bank shall take over as promptly as possible such func- 
tions of the Repa-ation Commission with respect to Germany as are required 
under the provisions of the Plan, and also such functions of the Agent Gen- 
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eral for Reparation Payments, the T-uszees and Commissioners holding 
office under the Experts’ Plan of 1924, >r any of them, as may be required 
under the provisions of the Plan, all acce rdmg to the general scheme given in `. 
Part 6 of the Plan and Annex V. 

116. If in any country there is more tian one bank of issue, the term 
“central bank” as used in this outline saal be interpreted to mean the bank 
of issue situated and operating in the principal financial market of that 
country. 

117. If in the process of organizing ta2 Dank or in the performance of its 
functions after establishment, it is found t3at the central bank of any coun- 
try or its governor is unable to act officially or unofficially in any or all of the. 
capacities provided for in this outline, cr r-frains from so acting, alternative — 
arrangements not inconsistent with the la-vs of that country shall be made. 
In particular, the governors of the central banks of the countries whose na- 
tionals are members of the present committee, or as many of them as are | 
qualified to act, may invite to become members of the Board of Directors of 
the bank two nationals of any country the central bank of which is eligible 
under this outline to take part in formitg the board of the bank but does not 
do so. The two nationals of that counsry-upon acceptance of the invitation 
shall be qualified to act in the full cap ¿city of directors of the bank as pro- 
vided in this outline. Further, the cir-cte rs of the bank shall be authorized 
to appoint in lieu of any central bank noi exercising any or all of the func- 
tions, authorities or privileges which ths cutline provides that central banks 
make or shall exercise, any bank cr barking house of widely recognized 
standing and of the same nationality. Sach bank or banking house, upon 
appointment and acceptance, shall be « nt=tled to act in the place of the cen- 
tral bank in any or all capacities appropriate to central banks under this 
outline, provided only that such action is not inconsistent with the laws of 
the country in question. 

118. The balance sheet and accoun:s =f the bank shall be audited each. 
year by independent auditors of recogrized standing, who shall be appointed 
by and report to the Board of Directos. 

119. In case the measures proposed in ~he Plan with respect to the avoid- 
ance of double and triple taxation cf -he bank are not fully in effect when. 
the bank begins operations, the Board of Directors shall deal with the matter 
within its discretion. 

120. If any administrative act of zh- bsnk or any decision of the Board of 
Directors is disputed on the ground th: i is inconsistent with the provisions 
or intent of the Plan, recourse may be hed to arbitration under the general. . 
provisions for arbitration. 
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Annex IT 
j Paris, June 6, 1929. 
Owen D. Young, Esq., 
Chairman of the Committee of Experts, 
“Hotel George V, Paris. 
Dear Mr. Chairman, 

121. I understand that certain of the creditor groups have raised the 
question as to the interpretation to be given to the word “Reichsmarks”’, in 
which the obligations of Germany under the new Plan are expressed. In my 
opinion the question is a purely formal one, as the Reichsmark is de facto on a 
gcld basis, and has proved itself since its creation as stable a currency as any 
other in the world. 

122. Nevertheless, in order that there should be no possibility of question 
as to the exact definition of Germany’s liability, I am of opinion that the 
provisions of Section 31 of the Bank Law of 30th August, 1924, should be 
put into effect, and I am therefore prepared to introduce the necessary 
resolutions with the Managing Board and the General Council of the Reichs- 
bank at the latest in connection with the putting into force of the present 
Plan by the governments. 

Believe me, dear Mr. Chairman, 
Yours, sincerely, 
(Ssd} HJALMAR Scuacat. 


Annex IIT 
MOBILIZATION 
I. Form or INDEBTEDNESS 


123. Germany’s debt shall be fixed in the form of annuities. A certificate 
of indebtedness representative of these annuities shall be delivered by Ger- 
many to the bank as trustee of the creditor Powers. 

124. To this certificate of indebtedness shall be attached coupons repre- 
sentative of each annuity payable by Germany. Each annuity coupon 
shall be divided into two parts: the first representative of that portion of the 
annuity not subject to postponement and corresponding to the portion of 
Germany’s indebtedness which is mobilizable; the second representative of 
that portion of the annuity which is subject to postponement and correspond- 
ing to the portion of Germany's indebtedness which is not mobilizable. 
Each part of the annuity coupon 2njoys equal rights throughout, except with 
respect to the agreed privilege of postponement. ` 


II. Bono IssuEs 


125, Upon the request of all or of any one of the creditor governments, the 
bank, as trustee, if it considers such a course opportune, has the right to 
require the creation of, and the German Government is obligated to create, 


+ 


128 THE AMERICAN JOURNAL CF INTERNATIONAL LAW 


issuable bonds representing the capitalization of any part of the portion of the 
annuity coupons not subject to postporem ent. 

126. The bank, however, is obligec, under the provisions set forth in 
paragraph VII (d), to accede to requests fcr the creation of bonds made to it 
by governments which are desirous of undertaking internal issues of German: 
bonds in connection with conversion op erstions. 

127. The certificates of indebtedness, tLe coupons attached thereto, and 
such bonds as shall be issued in capitaizasion of any parts of the annuities 
not subject to postponement shall be ma® out in the name of the German 
Reich and shall represent the obligat-on of the Reich guaranteed by its 
general revenues. 


f . III. Connarprar GARANTEES 


128. A. The Railway Company shal. d:-posit with the Bank for Interna- 
tional Settlements a certificate acknowledging its liability in respect of the 
obligations laid down in Part 8 (a) of tùis Plan. 

129. B. The Reich furthermore shall cndertake to assign certain revenues 
(customs, and certain taxes on consin_pt'on) for the service of the certifi- 
cates and, as far as they may be exchanged into negotiable bonds, for the 
service of such bonds. This assignment will constitute a negative pledge 
and will be ruled by the following ecncizi-ns: 

180. a. The assigned revenues a; estimated for the budget 1929 must - 
have a total yield of not less than 154% of the highest budgetary con- 
tribution payable by Germany un ler-this Plan. 

181, - b. The Reich will not pledg the assigned revenues for any other 
loan or credit, except with the ccnsent of the bank. If the assigned 
revenues should be pledged with tae zonsent of the bank for any other 
loan or credit the charge for repar=.tim payment will rank nead of the 
charge for such other loan or cred-t. 

132. c. If, at any time, the total-yidd of the assigned revenues should 
fall below 150% of the highest tucge-ary contribution payable by Ger- 
many under this Plan, the bank msy require that additional revenues, 
sufficient to assure the immediate r2soration of the yield to the above 
percentage, be assigned. 


IV. GENERAL Form cr THE BONDS 


133. The value of the issuable borde m-y, according to circumstances, be 
expressed in dollars, equivalent to so meny pounds, Reichsmarks, francs, 
etc., or inversely in pounds, in ReichsmarÈs, in francs, ete., always provided 
that the principal of any bond issued ir a darticular market shall be payable 
only in the currency of that market at the equivalent of its gold value. 

184. The coupons shall be expressec ir dollars, pounds, frances, ete., and 
shall be payable at the rate of the day cn Ell the markets on which the bonds 
are quoted. 
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188. In the event of an issue, the amount and form of bonds to be created, 
as well as the specification of the currency in which they shall be issued, shall 
be fixed by the bank in accordance with the requests which it receives from 
_ the ereditor governments taking into account the desiderata of the issuing 
bankers. 

186. After a period of 10 years the bank, in agreement with the issuing 
bankers and the creditor governments, may consider the issue of bonds, the 
service of which may be paid in different currencies at par at the bearer’s 
option. 


YV. STATUS or MOBILIZABLE Portions or ANNUITY COUPONS 


137. The service of interest and amortizetion of the mobilizable or 
mobilized portions of the annuity coupons shall be paid to the bank in for- 
eign currencies by the German Reich without. any reservation, i.e., on its own 
responsibility; the financial service of these mobilizable or mobilized portions 
of the annuities shall constitute a final, absolute and unconditional interna- 
tional cbligation in the ordinary financial sense of the word. 


VI. Srarus or NoxN-MOBILIZABLE PORTIONS OF THE ANNUITY COUPONS 


188. The payment of the nan-mobilizable portion of the annuity coupons 
shall be made to the bank by the German Government in the same conditions 
as that of the mobilized or mcbilizable portion of the annuity coupons. 

139. Nevertheless: 


1. Bonds representing the non-mobilizable portion of the an- 
nuity coupons cannot be created except with the consent of the German. 
Government. . 

140. 2. It is in respect of the ron-mobilizable portion of the annuity 
coupons that the Germar Government may avail itself of the right of 
postponing transfer or payment granted elsewhere in this Plan. 


VIL. FUNCTIONS or THE BANK 
(a) Supervision of Agreements 
ie It shall supervise, both on behalf of the creditor governments and 
the bondholders and on behalf of the debtor government, the strict execution 
of the agreements concluded between them on the established bases. 


(b) Distribution without Priority 

142..The bank shall distribute moneys in payment of the mobilized or 
mobilizeble portions of the annuity coupons among the whole of the bond- 
holders and the creditor governments in proportion to the rights of each to 
share in the portion of the annuity coupons not subject to postponement, 
without allowing a priority of any kind to any tranche or to any claim. It 
will distribute the moneys relating to the non-mobilizable portions of the 
annuity coupons amongst the creditor governments, the transfer of these 
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moneys taking place only after the transfe: of the moneys relating to the 
mobilized or mobilizable portion of sh; annuity coupons. 


(c) Issue of Bonds cn fae Markets 


148. The bank shall inform the crecit=r governments whenever the issue 
of bonds representing the capitalizatior or some part of the mobilizable 
portion cf the annuity coupons is practi@bB in its opinion. 

144. It will be the function of the benk tc fix the minimum price of issue. 

146. Each of the creditor governments skall be entitled, but not obliged, 
to issue its share of che bonds in its own country. It may come to an under- 
standing with the bankers of another cocutry to cede to them all or part of 
this share, but these bankers shall be oblized to proceed to this issue only on 
the minimum conditions fixed by the banz. Any of these governments may 
also refuse to allow its quota to be created; n that event the portion of the 
annuity corresponding to this quota shall continue to be paid to the govern- 
ments in question as before. 


(d) Issue of Convesim Bonds 


146. Creditor governments desiring to proceed to internal issues of Ger- 
man bonds, in connection with operaticns for the conversion of national 
debt, shall have the option of asking the tank to create bonds representing 
all or part of their quota of the mobilizate sortion of the annuity coupons. 
These bonds shall ecnstitute national trai.ches which each government shall 
be free to offer on its own market on vhacever conditions it can obtain. 
These bonds shall be quoted only on ther market of issue. The service of 
these bonds shall, however, be effected >ar` passu with that of the other 
bonds. The coupons of these bonds sia] F= expressed in pounds, dollars, 
French franes, etc., and shall be payable at the rate of the day on all the 
markets on which the mobilizable bonds -sre quoted. 


ANNEX LV 
CONDITIONS OF POSTPONEMENT OF TRANSFER AND OF PAYMENT 
1. POSTPONEMENT CF —RANSFER 


147, The German Government by givirg & least 90 days’ previous notice 
shall have the right to suspend for a maxzmum period of two years from its 
due date all or part of the transfer of thas part of the annuity described as 
postponable. Transfer postponement thas declared shall affect the post- 
ponable annuity as and from that date only ca which transfer postponement 
becomes effective. 

148. If, during any annuity year, the German Government shall avail it- 
self of this power, the transfers falling due during any second year cannot be 
postponed for more than one year from theiz æspective due dates, unless and 
until the transfers due during the first ye-r shall have been effected in full, 
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in: whick case the transfers du2 during such second year may be postponed 
two years from their respective due dates; and the transfers due during any 
third year cannot be postponed at all xntil the transfers due during the first 
year have been effected in full. 


2. LIABILITY 


149. The liability of the German Government with regard to the annuities 
contemplated in this Plan is not fulfilled until all sums, the transfer of pay- 
ment of which may be from time to time postponed, have actually been 
transferred in full to the Bank for International Settlements in approved 
foreign currencies, or utilized for deliveries in kind. 


3. POSTPONEMENT OF PAYMENT 


150. At any time when postponement of transfer is in effect, but not until 
one year after it has become effective, the German Government shall have 
the right to postpone payment for one year of fifty per cent. of any sum the 
transfer of which shall then be susceptible of postponement under paragraph 
1 of this annex. This percentage may be increased upon the recommenda- 
tion of tae Advisory Committee provided for in Part 8 (e) of this report. 


4. UTILIZATION OF REICHSMARKS 


151. Any sum in Reichsmarks, the transfer of which is postponed, shall 
(save as provided for in paragraph 3 above) be deposited to the account of 
the Bank for International Settlements at the Reichsbank for eventual re- 
lease of balances not absorbed by deliveries in kind, against payment in for- 
eign currencies by the German Government. At all times, the employment, 
whether for investment or as indicated below, of Reichsmarks so deposited 
shall be subject to agreement between the Reichsbank and the Bank for 
International Settlements. In determining the manner in which these sums 
shall be employed, regard shall be had to the possibilities that special 
programmes of deliveries in kind* can be arranged with the German 
Government: ; 


1&2, a. during the first ten years, by restricting or extending the 
programme of deliveries in kind laid down for those years; 
188, b. after the first ten years, by arranging a special programme of 


deliveries in kind where the interests of particular industries in Ger- 
many and of particular creditor countries which would otherwise suffer 
may be met without prejudice to the general situation; 
provided. however, that any special arrangemen : which may be made be- 
tween any creditor country and Germany, with a view to reserving to the 
said creditor the right to receive certain deliveries in kind in case of mora- 
torium, shall be carried through, subject to a copy of the agreement therefor 
being cornmunicated to the Bank for International Settlements. 


*See Appendix 1 to Agreement regarding deliveries in kind, Aug. 31, 1929, infra, p. 157. 
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3. INTEEES™ 


154, Interest at the rate of 1 per cert. ver annum above the prevailing 
Reichsbank discount rate, or at five and a half per cent., whichever is lower, 
shall be paid half-yearly by the German 3o~ernment on the daily amount of 
the sums the transfer or payment:of wLick has been postponed and which 
have not been invested or utilized for deiveriesin kind. This interest shall 
be treated in all respects similarly to tke sritcipal sum upon which it accrues, 
and the return upon that portion of the furds actually i invested shall be for 
the account of the creditor Powers. 


ANN2xX Y 
ANNEX ON ORGANIZATIO“N COMMITTEES 


156. 1. Just as the Dawes Plan was prt into force by the agreement of the ` 
governments concerned laid down in tae London Protocol, the new Flan 
will have to be put into force by agreen ens of the governments. 

156. Once the governments have accepaed in principle the new Plan it 
seems advisable that, in addition to any pr: paratory measures necessary for 
the conference of the governments, stepe should be taken for the elaboration 
of detailed schemes about certain technzeal questions. 

157. Generally speaking it seems advisajle to have these schemes elabo- 
rated by special organization committees, which should be composed sub- 
stantially in the same way as the orgenimtion committees of the Dawes 
Plan, i.e., by the same number of represencatives of the creditors as of the 
debtor with a neutral chairman to be called in case of disagreement. -The 
organization committee for the new b.nk would, however, be differently 
composed. 

158. We recommend such organiza.ior committees for the following 
questions: 


159. 1. Organization Committe: fer the new bank, as provided 
for in Annex I of the report. 
160. . 2, Organization Committee žo- the adaptation of the German 


laws set up under the Dawes Plar, c=mposed of members of the sub- 
committees next mentioned, with cn2 neutral chairman. This com- 
mittee should have 3 sub-committe+s, io be composed each of 2 creditor 
members nominated by the Reperaton Commission and 2 German 
members nominated by the German Government: 

161. a. for the adaptation in ag-eement with the trustees ofthe 
system under which the securities assigned to the Dawes Loan are 
managed and of the machinery =f the assigned revenues, referred to. 
in Annex II; 

162. b. for the adaptation cf -he Bank Law (independence of the 
Reichsbank); 
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168, c. for the adaptation of the German Railway Law (inde- 

pendence of the German Railway Company). 

164, 2. After the governments have concluded a comprehensive arrange- 
ment for putting into force the new Plan, it will be necessary to provide some 
special organiza-ion which will undertake the administrative work of setting 
up the organizasions provided for by the new Plan and of handing over to 
them the functions of the existing organizations. l 

165. As there is only one new organization which is going to centralize all 
the various funztions concerning the execution of the new Plan, viz., the 
Bank of International Settlements, it is necessary to provide one special 
body only for tke setting up of this organization, this body to be the organi- 
zation committ-e for the new bank referred to above, as provided for in 
Annex I. : 

166. The tas= of transferring the functions of the existing organizations 
to the Bank for International Settlements should be conferred upon a small 
special committse composed of 2 members of the organization committee for 
the Bank for Ixternational Settlements as well es of representatives of the 
German Goverrment, the Agent General and the Reparation Commission, 
an equitable representation being assured to the Powers represented upon 
the present committee. 


ANNEX VI 
THE BELGIAN MARK CLAIM 


167. The experts recognize that though the settlement of the so-called 
Belgian mark caim is not within the terms of reference of this committee, 
their Belgian cclleagues cannot reasonably be expected, in view of the dis- 
cussions which preceded the call of the committee, to join in the report 
except on the tnderstanding that an agreement for the settlement of the 
mark claim will be reached by direct negotiations between the Belgian and 
German Governments. The experts understand that negotiations ior. the 
purpose are abcut to open as between the two gcevernments and they recog- . 
nize that thé wew Plan cannot become operative until the Belgian and 
German Goveraments have come to an internationally binding agreement 
on the mark cleim; and in view of the German Government’s undertakings 
as stated in ths correspondence annexed [letters from Dr. Schacht of the 
3rd June (see Annex VI a) and from Herr Kastl of the 4th June (see Annex 
VI b] they reconmend to their respective governments accordingly. 

168. If the ssttlement of the mark claim takes the form of an annuity, | 
and if the Belgian and German Governments so request, the experts are 
ready to recomnend to their governments to offer no objection to the annuity 
taking the identical form of the annuities covered in this report and to its 
being administcred in the same way by the Bank for International Settle- 
ments. 
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Annex TIa i nes 
` June 3, 1929. 
Mr. OwEN D. Youne, ; S 
Hotel George V, Paris. 


Dear Mr. Chairman, 


169. Supplementing my talk with 3071 of last Shiny on the ‘Belgian 
mark matter, I have the honor to infcm-you that the German Government 
is prepared to proceed along the follo-ving lines: 

170. 1. Immediately to enter into = “pactum de cortrahendo” with the 
Belgian Government (either by exchaage of notes or by signed protocol) 
whereby the two governments will æræ to enter into negotiations on. a 
new basis looking to a definite settlemen- of the mark controversy. 

171, 2. To commence such negotiations promptly and to agree that these 
negotiations should be concluded before the New Reparation Plan has been 
put into force by the governments. 

172. 3. The German Government has :ppointed Herr Ministerialdirektor 
Ritter as its special representative ta aendle the above matters and he is 
prepared to open discussions promptly. j 

173. The substance of the foregoing h-s been communicated to the Bel- 
gian Minister in Berlin, whose reply ta2 3erman Government now awaits. 

174. The foregoing proposal has peen made by the German .Govern- 
ment in a conciliatory spirit and in ac effort in good faith to remove this 
impediment to the normal developmenc oi friendly relations between the two 
countries concerned. l 

175. I hope that the foregoing stacenents may remove any misunder- . 
standings which exist as to the posita of the German Government with 
respect to the Belgian mark matter, a11 n view of such misunderstandings 
heretofore, I would appreciate your acvisng the other members of the com- 
mittee of the position of the German 'sorernment as stated herein. . 


With assurances of my persona esseem, 
I am, 
Sincerely yours, 
‘Sgd.) Dr. HJALMAR SCHACHT. 


ANNEX VIB 
: Paris, June 4, 1929: 
Mr. Tuomas W. Lamont, i 
Hotel Ritz, Paris. 
Dear Mr. Lamont, 
176. Confirming my conversation 27 zhis morning with you and Mr. 
Perkins, I desire to make clear the fol=w ng: 
77, 1. The position of the Garman Government, as stated in Dr. 
Schacht’s letter to the Chairman cf Jane 3, 1929, is in no way changed. 
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178. 2. Dr. Ritter, of the German Foreign Office, representative for 
. the settlement of the mark question, has again declared to us on behalf 
of the German Government, that: 


179. a. He is prepared to start negotiations immediately. He 
suggests that such negotiations should take place in Brussels or Berlin. 
180. b. No territorial juestions will be raised in these negotiations. 


Sincerely yours, 
(Sgd.) Kast. 


| ANNEX Vic 


; Paris, June 4, 1929. 
My dear President, ; ; 

181. You have been so good as to communicate to me the letters which 
were sent to you by Dr. Schacht and Dr. Kastl in the name of their govern- 
ment on June 3rd and 4th, respectively. 

182. In the first of these letters, Dr. Schacht stated that his government is 
ready to accept an engagement te negotiate with the Belgian Government, 
upon a new basis, in order to arrive at a definitive settlement of the mark 
question. 

‘188. He adds that the German Government is willing to begin these 
‘ negotiations rapidly and to agree that they should be terminated before the 
new Reparation Plan has been put into force by the governments. 

184, In the second, Dr. Kastl declares that no territorial question will be 
raised in these negotiations. 

185. You are aware of the reasons because of which the Belgian delegation 
up to the present has refused to sign the report before a settlement of the 
mark question had been realized, not desiring to find itself later in a position 
which it knew to be without issue, and on the other hand standing out for rep- 
aration of the serious damage which Belgium hgs suffered. 

186. Considering the engagement of the German Government and con- 
sidering also the recommencation which the experts unanimously decided to- 
day to address to their respective governments and which will be incorporated 
in the report, the Belgian experts agres to sign the report before the mark 
negotiations have been terminated. 

187. I reserve the right to communicate to the German Government the 
different memoranda which have been exchanged during the course of the 
work of the experts. 

Believe me, etc., ete., - 
(Sgd.) E. Francevi. 


» 
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ANNEX 


188, DISTRIBUTION OF THE ArNUTIES PROPOSED BY THE EXPERTS 
1. We recommend that the annuities =t vut in Part 8 of this report should 


German financial year. 


1964-65... cece eee eee 
1965-66... .......006- ists 


Average 1929-65......... 


1046.5 
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406.1) 


Italy. 


42.5 
156.0 
190.8 
196.3 


192.4 
` 193.6 


195.2 
197.2 
198.6 
200.2 


204.1 


211.5 


223.1 
225.5 
227.8 


230.5 
233.3 
235.6 
237.1 
239.4 


248.1 
260.1 
272.8 
275.6 
278.5 


281.3 
285.4 
289.0 
292.6 
296.7 


299.8 
310.8 
321.5 
324.8 
327.8 


331.0 
334.0 


213.7 


(Millions 
Belgium. Roumania. 
70.7. — 
98.2 10.0 
102:6 12.0 
105.3 13.0 
100.3 13.9 
102.8 14.7 
110.0 16.1 
116.9 17.2 
114.7 18.3 
114.8 19.1 
117.0 23.7 
117.1 20.1 
123.9 20.0 
124.1 ` 20.6 
124.2 21.1 
123.9 21.1 
124.0 25.7 
124.1 28.4 
124.1 31.2 
124.2 31.2 
134.6 31.1 
134.7 ` 31.1 
134.7 81.1 
134.7 31.1 
134.7 31.1 
134.7 31.1 
134.7 31.1 
134.9 31.1 
134.9 31.1 
134.8 31.1 
134.8 . 81.1 
134.7 31.1 
134.5 ` 31.1 
: 134.8 31.1 
134.6 31.1 
"134.9 31.1 
184.5 31.1 
115.5 20.1 


1 The year 1929-30 comprises only the 7 mozthe September, 1929 to March, 1930. 


i 
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Vil 
OF THE ORED:TOR COUNTRIES REPRESENTED ON THE COMMITTEE 
be distributec among the creditor Powers as follows: 


of R.M.) f 
Serbia. Greece. Portugal. Japan. Poland. U:S:A. Total. 
72.1 — 6.0 13.2 0.5 65.9 742.8 
79.4 3.6 13.2 i 13.2 0.5 66.3 1707.9 
79.3 6.7 13.2 13.2 0.5 66.1 1685.0 
79.4 6.9 13.2 13.2 0.5 66.1 1738.2 
72.4 eee (eer 12.6 11.9 0.4 59.4 1804.3 
72.5 7.2 12.6 11.9 0.4 59.4 1866.9 
72.6 7.2 12.6 11.9 0.4 59.4 1892.9 
73.8 8.2 12.6 11.9 0.4 59.4 1939.7 
71.5 8.3 12.4 11.4 0.4 57.2 1977.0 
71.8 8.5 12.4 11.4 0.4 57.2 1995.3 
74,6 8.4 13. 11.9 0.4 59.4 2042.8 
76.1 8.4 13.6 11.9 0.4 59.4 2155.5 
83.6 8.3 14.2 13.2 0.5 66.1 2180.7 
88.2 8.3 14.2 13.2 0.5 66.1 2198.0 
88.3 8.3 14.2 13.2 0.5 66.1 2194.3 
88.5 8.3 14.2 13.2 0.5 66.1 2207.5 
88.7 8.3 14.2 13.2 0.5 66.1 2203.8 
88.7 8.3 14.2 13.2 0.5 66.1 2199.5 
88.8 8.3 14.2 13.2 0.5 66.1 2215.2 
88.8 8.3 14.2 13.2 0.5 66.1 2210.0 
99.8 8.1 15.1 15.2 0.6 76.1 2316.8 
99.9 8.1 15.1 15.2 0.6 76.1 2359.2 
100.0 8.1 15.1 15.2 0.6 76.1 2343.2 
100.0 8.1 15.1 15.2 0.6 76.1 2346.2 
100.1 8.1 15.1 15.2 0.6 76.1 2353.8 
100.7 8.1 15.1 15.2 0.6 76.1 2364.6 
101.2 8.1 15.1 15.2 0.6 76.1 2359.8 
101.2- 8.1 15.1 15.2 0.6 76.1 2354.2 
102.2 8.1 15.1 15.2 0.6 76.1 2361.8 
103.1 8.1 15.1 15.2 0.6 76.1 2393.8 
103.2 8.1 15.1 15.2 0.6 76.1 2370.6 
104.5 8.1 15.1 15.2 0.6 76.1 2380.5 
105.9 8.1 15.1 15.2 0.6 76.1. 2398.3 
105.9 8.1 15.1 15.2 0.6 76.1 2390.2 
106.0 8.1 15.1 15.2 0.6 76.1 2402.6 
106.0 8.1 15.1 15.2 0.6 76.1 2402.1 
106.0 8.1 15.1 15.2 0.6 76.1 2428.8 
84.0 7.0 13.2 13.2 0.5 66.1 1988.8 
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German financial year, Wise Brizieh aly. Belgium. . Roumania. 
: ; Emräre, vi 
1966-67... 2540 onera ale 794.2 857.2 290.1 53.1 31.7 
1967-68... cece eee eee 794.1 84E. 7 295.1 52.8 . 86.8 
T9GB—O9 fo oc Sage ees Maes . 790.9 . 54g d 302.3 53.0 (8978 
1969~-70...... ETET EO, 787.7 SSE 7 . 309.3 : 53,1 42.9 
19707 l 20 eee eee 787.5 EGL 2 317.6 53.2 42.9 
1971-72... asssnssssesse 787.3 £6L 8 327.7 _ 52.8 .42.9 
1972-73. ....aessoseerese 787.1 66 1 332.0 52.8 ..42.9 
rE E ENE E E 786.9 365 4 336.3 52.8 42.9 
SC ey fs ueneennreno 786.8 364 1 840.5 52.8 42.9 
1975 T6. oe cece 786.6 366 4 344.6 53.2 42.9 
WQTOAT 1 sk os gerreerie sete 786.3 363 € 350.8 53.5 42.9 
1977-78 ........- OTE 786.1 34- & 356.9 53.3 42.9 
1978-79...... ETERS 785.9 . 3651 367.1 ` 53.2 ` 42.9 
1979-80... oni eee es 785.7 . 3847 _ 372.9 52.9 42.9 
1980-81... eee eee eee 785.5 383 5 385.1 53.1 42.9 
1981-82... ee eee 785.2 355 7 400.1 53.3 42.9 
1982-83....... fh Sareea 785.0 352 9 407.2 53.4 42.9 
1983-84... ... cee cece 784.7 372 0 409.8 53.4 42.9 
1984-85... cee eee ee 784.4 346 2 416.5 . 53.0 . 42.9 
1985-86... ei iena 784.1 —414 11 418.8 53.0 42.9 
1986-87 0. eee eee eee eee 783.9 —414 1! 425.0 53.3 42.9 
1987-88... eee eee eee 753.3 372 11 382.6 50.6 42.9 


1 These sums correspond to the excess war debt recepte cf “reat Britain over war debt payments during 
these three years. 





189. 2. We recommend that out of Łe unconditional annuity of 630 — 
million R.M.* the amount of 500 million R.M. should be allocated to France | - 


subject to the provision of a guarantee func by the French Government in:.: . 


accordance with the arrangements set o1t in Annex VIII. Out of there- -> 
mainder. of the unconditional annuity, alter allowing for the service of tie 


Dawes Loan, 42 million R.M. will be eppor-ioned to Italy. So far as con- ` 


‘ cerns the balance of the unconditional arrwty, and the amounts by which - 
it is increased as the requirements for the service of the Dawes Loan become -- 
less and cease, Italy will have no claim uxtilso much of the balance as may -- 
be required for an equitable apportionnen; shall have been allotted, by 
agreement of all the governments,} to the zex_aining Powers entitled to share 
in the annuities provided for by this Plar. 

_ 190. 3. The schedule of deliveries ir. kinc set out in Part 8 (f) shall be 
allocated among the creditor Governmen:s 23. follows: 


* Increased to 612,000,000 Reichsmarks a year ov Hinancial E of Aug. 31, 192, 


infra, p: 155. 
t See protocol of The Hague Conference, Aug. 4, 1329, infra, p. 153. 
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Serbia, Greece, Portugal. Japan. Poland. U.S.A. Total. 


22.7 9.7 $.2 e — 40.8 1607.7 
22.7 9.7 8.2 — — 40.8 1606.9 
22.7 9.7 8.2 = — 40.8 . 1616.7 
92.7 9.7 8.2 — — 40.8 1630.0 
22.7 9:7 8.2 — — 40.8 1643.7 
22.7 9.7 8.2 — — 40.8 1653.9 
22.7 9.7 8.2 — — 40.8 1662.3 
22.6 9.7 8.2 — — 40.8 1665.7 
22.6 9.7 8.2 — — 40.8 1668.4 
22.6 9.7 8.2 — — 40.8 1675.0 
22.5 9.7 8.2 — — 40.8 1678.7 
22.5 9.7 8.2 —_ — 40.8 1685.4 
22.3 9.7 8.2 — — 40.8 1695.5 
22.5 9.7 8.2 — — 40.8 ` 1700.4 
22:8 _ 9.7 3.2 — — 40.8 1711.3 
22.6 9.7 3.2 — — — 1687.6 
22.6 9.7 8.2 — — — 1691.8 
22.6 9.7 B.2 — — — 1703.3 
22.6 9.7 8.2 — — — 1683.5 
22.6 9.7 8.2 — — — 925.1 
22.6 9.7 8.2 — — — 931.4 
22.6 9.7 8.2 — — — ' 897.8 


Great 
Fears. Total. France. Britain. Italy. Belgium. Japan. Serbia. Portugal. Roumania. Greece 
54.45% 23.05% 10% 4.5% 0.75% 5% 0.75% 1.10% 0.40% 


lst 750 408.4 172.9 75 33.7 5.6 37.5 5.6 8.3 3.0 
2nd: 700 381.2 161.4 70.0 31.5 5.2 35.0 5.2 7.7 2.8 
3rd €50 353.9 149.8 45.0 29.2 4.9 32.5 4.9 7.2 2.6 
4th 600 326.7 138.3 €0.0 27.0 4.5 30.0 4.5 6.6 2.4 
5th £50 299.5 126.8 65.0 24.7 4,1 27.5 4.1 6.1 2.2 
6th 00 272.3 115.8 £0.0 22.5 -3.7 25.0 3.7 5.5 2.0 
7th 450 245.0 103.7 45.0 20.2 3.4 22.5 3.4 5.0 1.8 
8th <00 217.8 92.2 40.0 18.0 3.0 20.0 3.0 4.4 1.6 
Sth 550 190.6 80.7 35.0 16.7 = 2.6 17.5 2.6 3.9 1.4 
10th 300 163.3 69.1 30.0 13.5 2.3 15.0 2.3 3.3 1.2 


191. Proceeds-of Reparation Recovery Acts already in force, or of systems 
substituted therefor by agreement with the German Government, shall be 
reckoned as deliveries in kind for this purpose. 

192. 4. The sums received under the Dawes Plan in respect of the period 
1st April to 31st August, 1929, shall, after allowing for expenses in respect of 
administration of the Dawes Plan and armies of occupation, be redistributed 
to the extent necessary to provide each of the creditor Powers with cover for 


e 
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es ` j 
its net debt liom during the year snGing 31st March, 1930. (These - 
q ‘olltgoings : are as stated in Part 8 of the report) The necessary adjustments 

‘for this purpose could be made against the payments during the last seven 
months of “that year.* 

193. 5. It is suggested that the division: brtween the oreditor governments _ 
proposed in the present annex should be aecer ted as a definitive settlement of 
all questions relating to the distribution © Ge-man payments and should rot 
be affected by any existing arrangements 7 ky the result of accounts relating — 


`. to past transaction. 


194. On the other hand it is not suggest: c that the present plan shold 
affect or disturb in any way any existing Infc-Allied agreements relating to 
payments, cessions or deliveries on the sars of the Powers formerly allizd - 
with Germany. It may, however, prore necessary to examine any pro- 
visions of these agreements under which receia:s by the creditor Powers could 
be accounted for as between themselves in terms of German C Bonds in 
order that they may be given an applicetion consistent with their origiral 
practical purpose. 

195. 6. The approval of the report by <he axperts of the principal creditor 
countries is made formally contingent on. ths distribution. 


ANNEX V_IT 
GUARANTEE FUND IN RESPECT OF JN¢ CNDITIONAL ANNUITIES 


196. 1. The experts ‘of the principal cracitor governments have agreed , 
that there shall be assigned to France ou- of the unconditional annuity 500 
million R.M., in order to allow her to mok tiz a substantial part of her pha 
in the total annuity. 

197..The aforesaid experts aaide thet tas assignment should 7 fine], 
and in no case subject to diminution, but should continue to be included ‘n 
the total assigned to France subject only to the alteration contemplated in 
the special memorandum signed concurrentL with the report of this com- 
mittee. 

198. 2. In order to equalize the short paynants to other creditors which 
would arise from a postponement of the p-stpcnable portion of the annuity, - . 
it was agreed that France should deposit a sdecial guarantee fund with tke 
Bank for International Settlements. 

199. 3. On the coming into force of this Plan, France will give to the Bank 
for International Settlements an undertaking zo deposit in a trust fund, on 
. the demand of the Bank for International Sert ements, foreign currencies to ~ 
a total value of 500 million R.M. It is 1nc@:stood that this demand wil 
not be made until action has been taken leacling to the calling of the Ad- 
visory Committee referred to in Part 8 (e) cf the report. The amount cf 
500 million R.M. will be reduced by the amo mnt of any payments made by 


* See Financial agreement, Aug. = L 7929, infra, p. 155. 
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France under paragraph 4 below. The Bank for International Settlements 
may retain this deposit as long as it deems necessary, but shall pay: interest 
on it at its maximum current rate for long-term deposits. This deposit, if it 
is agreed that it shall remain for more than five years, shall be entitled to ` 
participate in the profits of the bank divisible under Section XI, 5 of Annex I. 

200. 4. As soon as mobilization of any part of the French annuity has 
been effected, France will deduct from the proceeds 10% thereof, or 500 
million R.M., whichever is the less, and will deposit it to the credit of the 
trust account of the Bank for International Setilements referred to in the 
preceding paragraph. 

201. 5. Upon postponement of transfer of any payment due from Ger- 

many, the Bank for International Settlements shall take the following steps: 

202. a. Offer to the creditors, other than France, devisen up to the 
amount necessary (but not exceeding 500 million R.M. divided if neces- 
sary proportionately) to ensure to each of them receipts in devisen equal 
to the amounts they would have received had the non-postponable 
annuity been distributed in the same proportions as the total annuity; 

208. b. Debit the trust fund set up under paragraph 2 above with the 
amount of devisen actually utilized under section a; 

204. c. Receive from each creditor, in exchange for devisen accepted 
under section a, an assignment in favor of the trust fund of an equiva- 
lent amount of the annuity, transier of which has been postponed. 

205. 6. As and when Germany effectively transfers the postponed 

amounts, the bank will credit to the trust fund its share thereof in accordance 
with the assignment in paragraph 5 (e) above. 


CONCURRENT MEMORANDUM BUT Not A Part OF THE REPORT 


SPECIAL MEMORANDUM OF THE EXPERTS OF THE PRINCIPAL CREDITOR POWERS 
AND OF GERMANY REGARDING OUT-PAYMENTS 


(Signed concurrently with the Report of the 
Committee of Experts.) 


206. 1. In the annuities provided in the report, the following amounts 
are required to cover out-payments: 


Equivalent Equivalent 
tn millions in millions 
of R.M. of R.M. 

Dice tieah hae the ban 965.1 Qe phi ee ee E EE peice 1.334.0 
Suisse Lassen sees 942.3 LO ited 23 sea wei ~ 1.852.5 
@ oes Len eens Patents 995.4 i E EE EE 1.375.0 
Dorren Gey a a Ra 1.136.4 I2 eh a nent Cees ees 1.487.6 
Gis. aE aS 1.199.0 18 bo eas eevee thee 1 .487.9 
Cant ES eth Sas waits 1.224.9 TAS E EE EEE 1.455.1 
EEEE EE S 1.271.8 AB i incepta rede Sak 1.451 .5 
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a Equivalent : Equivalent 

. É in millions -in millions 

of R.M of R.M 

TO sie teh Sees 1-.464.7 E EEE ke LES ee - 1,566.9 
Ay eer rar ea eae area 1.460 .9 SDs eRe cass Geet EE des 1.566.1 
18 is Oe Boe A 1.456 .9 8 ee ee eee 1.575 .9 
TDs iene et an eee % 1.472 .3 Mel ea ueNaduly «ature Salas 1.589 .2 
20 eee tle ee 1.467:1 ot ss cet also Seah tee ov 1.602 .9 
PA ele he 9 wens cea 1.461.5 BS ach ie R ew « 1.613.1 
22e eani e eair fae ka wee 1.503.9 Aedes ion EN Sia Ss orb 1.621.5 
ZO ues birdies BY eel de ee 1.487 .9 4D ic ibe beed oe nee eas 1.624.9 
DA oo T Sanh werden 1.491.1 Aye aea Sek odes a oe 1.627 .6 
Deve t ieee ds wl eel eds 1.498.1 Be tet orate Rig Padeh E ona ttons 1.634.2 
26. Pee Sea es 1.509 .4 BF Sh ake uate erste eck date el os 1.637 .9 
Ql hits ids PAAE bea eas 1.504.5 eae eo 1.644.6 
QS ibe E Sheen 1:499.1 Beh d seated ee 1.654.7 
DON v5 den seb ne ne tS oe 1.506.7 Deceased Sede a ake 1.659 .6 
80 eS ase ak Shas Mies 1.538 .6 Blea oe Cisee. oe 1.670.5 
Oh ie E wlegate 3 n 1,515.4 Faced ae enews naidowtages 1.687 .6 
BL i E a a e a aari 1.525.4 E EN E E ee 1.691.8 
BO EE AN T.5432 5 Bis ccc cee cee ee 1.703 .3 
eE EET 4 sete 1.535..0 DF inc dw oudioknne E EET 1.683 .5 
BD oh sek ih EE sé 1,547.4 DD erg Oa ayes, Syd ow oa 925.1 
BO AE E EET 1.546.8 A REVERT ETENA E 931.4 
y EEEE EN E ETE 1.573.7 Dead ie ene aod Seas eat ober 897.8 


207. It is represented that in the eens of modifications of those obliga- 
tions for out-payments by which the crecitors benefit there should be some 
_ corresponding mitigation of the Germen ennuities. The experts of the four 
chief creditor countries and of German- tLerefore recommend that Germany ` 
_ and all the creditor governments havinz o oligations for out-payments should 
undertake between themselves an arrangement on the following basis: 

208. 2. Any relief which any credisor power may effectively receive, in 
respect of its net outward payments 02 acount of war debts, after making 
_ due allowance for any material or finarcia_ counter-considerations, and after 
taking into account any remissions on account of war debt receipts which it 

may itself make, shall be dealt with as fo lows: ` 


As regards the first 37 years: 

209. a. Germany shall benefit 7o the extent of two-thirds of the net 
relief available by way of a reduc ior in her annuity oblea tions there- 
` after. 

210. b. One-third of the net reief shall be retained by the ereditor 
concerned, in addition to the mounts otherwise neeclra le from 
Germany. 


~ 


roe 
OFFICIAL DOCUMENTS - - M8 


211. c. Nevertheless, so long as any liability of Germany persists in 
respect of the period after the 31st Marck, 1966, the creditor concerned 

< will retain annually only one-fourth part of the net relief, the balance 
being paid to the Bank for International Settlements. 

212. d. These payments to the Bank for International Settlements 
shall accumulate to assist Germany towards meeting her liabilities in 
respect of the period after the 31st March, 1966; any sums -found after 
application of the funds provided in Annex 1 not to be required for this 
purpose (together with the accumulations thereon) shall be returned to 
the creditor by whom they were provided. . 


. As regards the last 22 years: 


218. The whole of such relief shall be applied to the reduction of 
Germany’s liabilities. 

-214. 3. We recommend that the creditor governments should agree that, 
. if the operation of the relief to Germany envisaged in respect of a possible 
reduction of net out-payments is such as to change materially the proportions 
in-which the total annuities provided for in the present Plan are divided 
amongst them, they meet to consider a revision tending towards the restora- 
tion of the present proportions, but having regard to the following conditions 
- set out below and any other relevant factors then existing: 


215. a. The service of any bonds motilized by the creditor country, 
` and the balance of its net outward payments in respect of war debts 
remaining to be covered must continue to be met out of the share falling 

` to it in the annuities thereafter to be paid by Germany. 

216. b. Due allowance shall be made for any material or financial 
‘counter-considerations accepted by the creditor country in connection 
with the relief accorded to it in respect of war debts payments. l 

. 217. 4. It was originally suggested that the amounts of the postponable 
annuities should be regulated by reference to the net amounts which the 
various creditors were themselves able to postpone in respect of Inter-Allied 
war debts, the general conditions therein governing postponements to be 
applied. For various reasons, this method of calculation could not be 
adopted, but endeavor was made to. adapt the moratorium provisions in 
_ such a way that the rights granted to Germany should not be greater than 
those of the creditor Powers. The unconditional part of the annuity has 
therefore been fixed, while guarantees have been provided for the remainder. 


FRANCQUL . Kasm. 
Gort. a _ J.C. STAMP. 
E. Morzav. C. 5. Appis. 
J. PARMENTIER. A. PIRELLI. 


; l f Dr. HJALMAR SCHACHT. Svvicu. 
Paris, June 7th, 1929. 
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INTERNATIONAL AGREEMENT CN THE EVACUATION OF THE 
RHINELAND TERRITORY” 


. The Hague, Augist 30, 1929 
No. 1. AGREMENT 
(English text) - 


” The qmersigned duly authorized: 

Having taken note of the notes annexed hereto* which have been ex- 
changed between the Belgian, British ard French Governments of the one 
part and the German Government of the other part with a view to the evac- 
uation of the Rhineland territory occcpied by the Belgian, British and 
French troops, 

Note the agreement which has been arrived at on this question, ; 

Note, also, that in order to facilitate in she common interest a friendly and 
practical settlement of any difficulty whi-h may arise between Belgium and 
Germany or between France and Germ ny concerning the observance of 
Articles 42 and 43 of the Treaty of ‘Versailles, the German, Belgium and 
French Governments have agreed that the task of settling amicably any such 
difficulty shall be accomplished by the commissions set up under the arbitra- 
tion agreements concluded at Locarno on the 16th October, 1925, by Belgium 
and by France with Germany.t| These commissions willactin conformity with 
the procedure laid down and with the rights accruing under these conventions. 

If any such difficulty should arise, it wil be submitted either to the Belgo- 
German Conciliation Commission or to the Franco-German Conciliation 
Commission, according to whether the dificulty arises between Belgium and 
Germany or between France and Germary. 

This agreement does not in any way atect the general provisions appli- 
cable in such case and in particular is subject +o the reservation that the pow- 
ers of the Council and Assembly of the League of Nations to make investiga- 

‘tions under Article 213 of the Treaty of Versailles remain intact. It is also 
subject to the understanding that each of the Powers who signed the treaty 
concluded at Locarno on the 16th Octot=r, 1925, between Germany, Bel- 
gium, France, Great Britain and Italy Í re.cins the right to lay any difficulty 
at any time before the Council of the Lea zue of Nations in conformity with 
Article 4 of that treaty. 

The present agreement and the arrangerients relating to the acceptance in 
principle of the Plan of the 7th June, 1923, are mutually interdependent. 

Done at The Hague, the 30th day of Aazust, 1929. 

STRESEMANN. ARTHUR Heanor: 
Paur Hymans. ÅRISTIDE BRIAND. 
Dino GRANDI. 


* Miscellaneous No. 7 (1929). Cmd. 3417. f 
+ Printed in this JOURNAL, Supplement, Vol. 20 (1926), pp. 25 and 30. fIbid., p. 22. ` 
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. No. 2. Joint Note TO Dr. STRESEMANN 
(English text) 
. SECRETARIAT-GENERAL, THE HAGUE, 
Your Excellency, August 30, 1929. 

In the course of the proceedings of the Political Commission of the Confer- 
ence at, The Hague the three occupying Powers have agreed to begin the evac- 
uation of the Rhineland during the month of September on the conditions 
laid down in the attached notes. The withdrawal of the Belgian and British 
forces will ke completed within three months of the date on which the opera- 
tion of evacuation begins. The French forces will evacuate the second zone 
within the same period. The evacuation of tke third zone by the French 
troops will begin immediately after the Young Plan is ratified by the German 
and French Parliaments and put into operation. It will proceed without 
interruption as rapidly as physical conditions permit, and in any case will be 
completed et the latest in a period of eight montis terminating not later than 
the end of June 1930. 

In order to enable the Belgian, British and Fi troops to complete the 
evacuation within the periods indicated above, it is necessary that the Gov- 
ernment of the Reich should take the measures laid down in the annexed 
notes mentioned above. We should be greatly: indebted to your excellency 
if you would let us know if you are in agreement with regard to these meas- 
ures. 

We avail ourselves of this opportunity to renew to Your Excellency the 
assurance of our highest consideration. 
PauL Hymans. 
ARTHUR HENDERSON. 
ARISTIDE BRIAND. 


Enclosure 1 in No. 2 


BELGIAN NOTE 
(Translation) 
NOTE REGARDING THE PRE-DATED EVACUATION OF THE OCCUPIED 
TERRITORIES 
The Government of the Reich will take the following measures: 
l I.—Mihktary Measures 
(a) To place at the disposal of the Belgian troops of occupation, free of 
charge, the personnel, material and railway equipment of all kinds necessary 
for the evazuation of the personnel, animals and material belonging to the 
Belgian troops of occupation and their jamilies. 


(b) To permit any Belgian troops of occupation or their families who are 
ill and unable to travel to be received into German civilian hospitals and 
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treated there at the expense of ihe B-emn Gorana „and, subject to the 
same conditions, to allow sick animal: tc be received into German veterinary 
“hospitals. 

(e) To authorize the disposal on tLe spot, without application of customs 
duties, af the material which is not eva «uated. 

(d) To provide free of charge the lbo and vehicles necessary to facilitate 
evacuation, as also the labor and veh_cles required to hand over to the quali- 
fied German authorities all property, nvable and immovable, utilized as à 
result of the occupation. 

(e) To permit that all fittings suca au stoves, baths and geysers shall be 
left in their present condition without bing dismantled. The military au- 
thorities will give the necessary inst-uc-ions for the furniture and material 
placed at the disposal of the troops cf occupation to remain in situ. 


Il.—Finan-sai Measures 


The cost of the armies of occupa-ior (including the expenditure of the 
Inter-Allied Rhineland High Commi:sicn) will be covered,,as from the ist 
September, 1929, by a reserve fund ‘ixed at 60 million Reichsmarks; the 
German Government will participate m this fund by the payment of a non- 
recoverable lump sum of 30 million Ee-chsmarks. The occupying Powers 
will contribute to the capital of this ‘aml in the following proportions: ` 


Per cent. 
PPANCC ar. aean howtos oa acme Se 35 
Great Britain. ........006.0 0 cece eee eee eee 12 
Belgium sewie vac ce toads 2, Geetha aed eis 3 


The occupying Powers and the German Government will reciprocally 
waive on the one hand all claims in rezpest of damages under Article 6 of the 
Rhineland Agreement* which shall nct hive been paid in cash on the 1st Sep- 
tember, 1929, and, on the other hand al existing or future claims, of what- 
ever date, in respect of requisitions ard damages under Articles 8 to 12 of the 
Rhineland Agreement. Neither party vill prefer any financial claim what- 
soever in respect of an evacuated ter-icry. 

` The claims waived by the Govern-rerts of the occupying Powers are, in 
particular: their claims in respect of al kalances existing in their favor in the 
“special account” of the Agent-Gere-al for Reparation Payments (ef. 
“additif” No. 2 of Brussels); credits asing out of advances made by the 
Agent-General under Article 6 and A-tices 8 to 12 of the Rhineland Agree- 
ment; all claims to the sale value of al ovildings constructed by the German 
Government for the armies of occupetio: and charged to the annuity. 

The measures contemplated are equ#ll~ applicable to the troops of occupa- 
tion and to the delegations of the Inter-\llied Rhineland High Commission 
and their personnel. 


* Printed in this JOURNAL, Supo-ement, Vol. 13 (1919), p. 404. 
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In no case will Germany be obliged to make to the creditor Powers pay- 
ments exceeding the above-mentioned sum, or ke entitled to claim any part 
of that sum. 


- , Ill.—General Measures 


For the purpose of fixing the boundary line of the third zone the same pro- 

cédure will be adopted as was followed on the occasion of the evacuation of 
the first zone. 
, It will be incumbent upon the German authorities to take iit, necessary 
messures żo ensure the transfer and establishment of the High Commission 
in its new headquarters, i in accordance with the decisions which will pe taken 
by the latter. 

In order to avoid every incident of a nature calculated to affect seb rela- 
tions between the two countries, it is desirable thet appropriate measures be 
taken to prevent any demonstration on the occasion of the departure of the 
‘troops and any incitement to such demonstrations. 
` The Belgian, French and German Governments agree that on the occasion 
of the evacuation of the occupied territory there should be an amnesty cover- 
ing the facts connected with the occupation. 

The details of this amnesty will be fixed by representatives of the three 
governments acting in concert and inspired by a liberal spirit of conciliation. 
These representatives will meet at Coblenz at the earliest possible moment, 
and they shall have completed their labors before the date contemplated for 
the beginning of evacuation, and at the latest by the Ist October. 

In the same spirit of pacification, these representatives will also consider 
the measures which could be adopted as an act of grace by each of the two 
governmerts in respect of the nationals of the ather who. have been con- 
demned for reasons connected with the occupation. They will submit pro- 
posals to their governments to this end. 

The German Government shall recognize that the German courts are not 
cempetent to revise decisions of the judicial authorities of the occupying 
Powers in criminal matters. - 

‘The measures contemplated in Chapters I and III above will also be appli- 
cable to tk2 Belgian delegation to the Inter-Allied Rhineland High Commis- 

sion as well as to its personnel. 
PAUL HyMans. - 
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Enclosure 2 i+ No. 2 es 
Frenco More l 
(Trans etn) 


NOTE REGARDING THE PRE-DATE) EVACUATION OF THE OCCUPIED 
TERRITORIES 


I.— Detailed Determination of the Bourdasy laid down by the Peace Treaty for 
‘the Thiza Zone s f 
For fixing the boundary line of the thir] zone the same procedure shall be 
adopted as was followed on the occasion of the evacuation of the first zone. 
The commission set up by that prozedure will determine on the spot the 
line defined in a general manner by Arti:le 429, paragraph 2, of the Peace 
Treaty, taking into account the detaile gi~en in that article, in particular, as 
regards places, valleys, roads and railrays. 
This commission should complete its tesk fifteen days before the evacua- _ 
tion of the second zone is begun. 


Il.—Transit across the Evacuated ETEN up to the date when the Occupied 
Territories are con-pleely Evacuated 


(a) Transit visa.—The members of tie “nter-Allied Rhineland High Com- 
mission and the personnel belonging to shet organization and to the armies of 
‘occupation, including members of their families, who shall undertake a jour- 
ney necessitating their crossing the fir:t end second zones of the evacuated 
territories, will be authorized to cross tLese territories by rail in civilian dress 
and carrying their papers of identificat-on, in accordance with the procedure 
at present applied for passage across te irst zone. 

(b) Issue of direct tickets and registrati~n of luggage vid Coblenz and Co- 
logne. 

The German Government will intervene with the Deutschereichsbahn 
Gesellschaft in order that identic measares to those at present in force for 
passage across the first zone may be taken to permit passage across the sec- 
ond zone on the part of members of tke Inter-Allied Rhineland High Com- 
mission and the personnel belonging to -Fa - organization and to the armies of 
occupation, including members of their .ancilies, and the luggage belonging to 
them. f 


Il.—Transfer of the Seat of the High Com-nission!and of its Personnel to the 
Third Zore 


The German authorities will adopt, 14 1 convenient opportunity, all the 
necessary arrangements to ensure, in ean ormity with the decisions which 
shall be taken by the High Commission, ` he transfer and establishment in - 
the third zone of the services and personne. of the High Commission, partic- 
ularly as regards the transportation to 22 -ffected and the provision, for the 
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dates specified, of all the offices and quarters necessary to the Allies, these 
arrangements to be made after consultation with the Commissioner of the 
Empire for the Occupied Territories, and after examination of the question 
on the spot. - ; 


IV.—Police Measures 


In order to avoid every incident likely to affect the good relations between 
the two countries, it is desirable that effective measures should be taken to 
prevent all demonstrations on the occasion of the departure of the troops and 
all incitement to such demonstrations. 


; V.— Amnesty 

The German, Belgian and French Governments agree that on the occasion 
of the evacuation of the occupied territory there should be an amnesty cover- 
ing the facts connected with the occupation. , 

The dstails of this amnesty will be fixed by representatives of the three 
governments acting in concert and inspired by a liberal spirit of conciliation 
„and pacification. 

These representatives shall meet at Coblenz at the earliest possible mo- 
ment and they shall have completed their labors by the Ist October next. 

In the same spirit of pacification these representatives will also consider 
the measures which could be adopted as an act of grace by the Belgian and 
French Governments respectively with regard to German nationals who 
have been condemned for acts relating to the occupation, and vice versa. 
They will submit proposals to their governmenis to this end. 


V1I.— Judicial Measures 


The German Government shall recognize that the German courts are not 
competent to revise decisions of the judicial authorities of the occupying 
Powers in criminal matters. 


VU.—Financiel Questions 


The cost of the armies of occupation (including the expenditure of the 
Inter-Allied Rhineland High Commission will be covered as from the Ist 
September, 1929, by a reserve fund fixed at 60 million Reichsmarks; the 
German Government will participate in this fund by the payment of a non- 
recoverahle lump sum of 30 million Reichsmarks. The occupying Powers 
for their part will contribute to the capital of the fund in the following pro- 
portions: France 35 per cent., Great Britain 12 per cent., Belgium 3 per cent. 

The occupying Powers and the German Government will reciprocally 
waive, on the one hand, all claims in respect of Article 6 of the Rhineland 
Agreemert which shall not heve been paid in cash on the 1st September,1929, 
and, on the other hand, all existing or future claims, of whatever date, in re- 
spect of requisitions and damages under Articles 8 to 12 of the Rhineland 
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Agreement. Neither party will prefer =n financial claim whatsoever in re- 
spect of an evacuated territory. 

The claims waived by the governments of the occupying Powers are, in 
particular: their claims in respect of all Lo ences existing in their favor in the 
“special account” of the Agent-Generel for Reparation Payments (ef. 
“additif” No. 2 of Brussels); credits exisrg out of advances made by the 
Agent-General under Article 6 and Artizles 8 to 12 of the Rhineland Agree- 
ment; all claims to the sale value of sE 3-21ildings constructed by the Ger- 
man Government for the armies of occupation and charged to the annuity. 

The measures contemplated are equal-y applicable to the troops of occupa- 
tion and to the delegations of the Inter- Aled Rhineland High Commission 
and their personnel. 

ARISTIDES BRIAND., 


Enclosure € 7n Vo. 2 
Mr. A. HENDERSON TC Dee. STRESEMANN 


Brrust DELEGATION, THE HAGUE, 
August 29, 1929. 
Your Excellency, 

It is the desire of His Majesty’s Goverment in the United Kingdom to 
withdraw the British forces at present in 9 :cupation of the Rhineland at an 
early date, but the speed with which sı c2 evacuation can be accomplished 
depends upon the nature of the agreemsrt which may be come to with the 
Government of the Reich. 

This evacuation cannot be effected raricl7 unless the German Government 
are prepared to give instructions to theiz-az horities to facilitate in every way 
the withdrawal of the troops and will also gree to waive certain claims such _ 
as those under Article 6 and Articles 8—12 >: the Rhineland Agreement. Ex- 
perience has shown that the assessmeas > claims under these articles is a 
lengthy business. The British Goveramənt fears that the investigation of 
the facts in connexion with such claims :s nay arise in future would necessi- 
tate the retention in the Rhineland of varid 1s elements of the army of occupa- 
tion which might be withdrawn with the otlar troops if the claims are waived. 

Among the services which the Britt authorities look to the German 
authorities to supply is the provision cE 

Rolling-stock for the evacuation of sersonnel and animals, and the as- 
sistance of the railway authorities in ar-anzing time-tables. 

Barges and tugs on the Rhine, togetLe> with the necessary personnel. 

The personnel necessary for taking o~er. as and when required, barracks, 
buildings, lands and accommodation x al sorts as well as furniture and 
stores belonging to the Reich. 

Engineer fittings, such as stoves, baths. .seysers, &c., will be taken over in 
situ, as there will not be time to disman:le such fittings and hand them over 
unfixed. 
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I should be glad to receive an assurance that— 

Any soldiers or members of families of soldiers who at the moment of 
evacuation are ill and unable to travel will be received into German civilian 
hospitals and kept there at the expense oi His Majesty’s Government until 
they can return home; sick animals and those sucfering from contagious dis- 
eases will be received into German civilian veterinary hospitals; 

No objection will be raised to guards in unifcrm travelling on the barges 
for the protection of stores in the course of evacuation by the Rhine, and also 
that no customs dues will be imposed on British Government property which 
is disposed of locally in order to avoid evacuation. 

The British authorities look to the German authorities to provide any 
labor which is required for assisting the evacuation. 

The claims Your Excellency’s Government are invited to waive are those 
claims under Articles 8-12 of the Rhineland Agreement, and those claims 
in respect of damages under Article 6, which will not have been finally settled 
before the Ist September and included in the monthly returns already ren- 
dered to the Agent-General or (as regards Article 6) paid in cash. 

The waiver will thus include both claims for services rendered and damages 
caused before the 1st September which have ncr been finally settled before 
that date and claims in respect of services rendered or damages caused after 
the 31st August, including those in connexion with the evacuation. 

It is understood that the German Government will secure that the services 
to be rendered after the 31st August, 1929, will be rendered as promptly and 
adequately as heretofore, and His Majesty’s Government undertake to ex- 
ercise the same reasonable moderation in demanding services as hitherto, 
and to give instructions to this effect to the General Officer Commanding in 
Chief, 

As regards requisitions under Article 6 of the Rhineland Agreement, His 
Majesty’s Government will continue as heretofore to pay for them by means 
o? German currency which will be obtained from the Reich and will be credited 
against the Dawes Annuities so long as these continue to be paid. Any 
other claims which have been or might be put forward by the German 
Government against His Majesty’s Government under Article 6 will be 
waived. 

The aoove provisions apply to the British Army of Occupation in the 
Rhineland and the British Section of the Rhineland High Commission. 

The above waiver of claims is proposed and accepted in order to facilitate 
the early withdrawal of the British troops from the Rhineland and is agreed 
to independently of the putting into force of the Young Plan. 

At the date when the special account of the Agent-General for Reparation 
Payments was closed on the 30th November, 1928, a credit balance was out- 
standing in favor of His Majesty’s Government. This balance has gradually 
been diminished by debits which have been accepted against it. Should 
there be any balance on this account on the ist September, 1929, the pay- 
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ment of such balance will be waived by Eis Majesty’s Government ard it 
would accordingly be retained by the German Government. 

The same arrangement will apply to anv balances existing in favor of His 
Majesty’s Government which arise out cf advances previously made by the 
Agent-General in respect of Article 6 ans. Articles 8-12 of the Rhineland 
Agreement. His Majesty’s Governmen; iso waives any claim to the sale 
value of any buildings constructed by the ‘erman Government for the Brit- 
ish Army and charged to the annuity. 

Tf the above arrangements are accepted sy your azoalloney, it is the inten- 
tion of His Majesty’s Government to commence the evacuation about the 
middle of September and to complete it in a period of approximately three 
months. 

I take, &c. 

ARTHUR HENDERSON, 


No. 3. Dr. STRESEMANN TO THE MINBTERS OF FOREIGN AFFAIRS OF ` 
Bruatum, GREAT BRITAIN AND FRANCE 


(Translation) 


GERMAM DELEGATION, SCHEVENINGEN, _. 


August 80,192). 
Your Excellencies, 

I have the honor to ERN TE AA the reseipt of your excellencies’ note of 
to-day’s date which you have addressed tc me in the name of your govern- 
ments. 

The German Government take note af he tees made by the Bel- 
gian, British and French Governments rezarding the evacuation of the RLine- 
land, in accordance wherewith evacuation will commence during the month 
of September. The Belgian and Britisa troops will be completely with- 
drawn within a period of three months dat:n z from the beginning of the evacua- 
tion operations. The French troops wil evacuate the second zone within 
the same period. The evacuation of the {Hird zone by the French troops will 
take place immediately after the ratificaticn of the Young Plan by the Ger- 
man and French Parliaments and the entry into force of the Plan. Evaecua- 
tion will be effected without interruption, »nd as speedily as physical condi- 
tions permit, at the latest within a period >f eight months, which, peNever, 
may not extend beyond the end of June 1330. 

At the same time I have the honor to conirm to your excellencies the agree- 
ment of the German Government to the pr.visions contained in the three en- 
closures in your note dealing with ceriam questions connected with the 
evacuation. 
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PROTOCOL DF THE HAGUE CONFERENCE (WITH ANNEXES) 
Approved at the Plenary Session held on August 31, 1929* 


PrRorocon 


1. The representatives of the Government of the German Reich, the Gov- 
ernment of Hi: Majesty the King of the Belgians, His Britannic Majesty’s 
Governments <n the United Kingdom, the Dominion of Canada, the Com- 
monwealth of Australia, the Union of South Africa, the Dominion of New 
Zealand, and the Government of India, the Government of the French Re- 
public, the Gcevernment of the Greek Republic, the Government of His 
Majesty the King of Italy, the Government of His Majesty the Emperor of 
Japan, the Government of the Republic of Poland, the Government of the 
Republic of Portugal, the Government of His Majesty the King of Roumania, 
the Government of His Majesty the King of the Serbs, the Croats and the 
Slovenes, and she Government of the Czechoslovak Republic, accompanied 
by the representative of the Government of the United States of America in 
the capacity o` observer and with speciiically limited powers; 

Being assembled at the Binnenhof under the chairmanship of His Excel- 
lency M. Jaspar, Prime Minister of Belgium, on the conclusion of the first 
stage of the conference which met at The Hague on the 6th August, 1929; 

The Presideat informs the conference that on all the political questions on 
the agenda of the conference an agreement has been come to between the 
powers interes“ ed. ; 

2. The President states that in view of the fact that various questions 
relative to the application of the Plan of the 7th June, 1929, drawn up in 
Paris by the Committee of Experts, have been settled in outline in accordance 
with the documents annexed hereto (Annexes I, II, III and IV), all the 
governments presented by celegates at the conference have accepted the 
said Plan in principle. Nevertheless, certain delegations, while reserving 
their right as to final adhesion, have made on certain points observations 
which do not Linder the above acceptance in principle. These observations 
figure in the minutes of the meeting of the financial Commission of the 30th 
August, 1929. 

The President states also that agreement has been reached that the bal- 
ance of the urconditional part of the annuities under the Experts’ Report, 
the distributicn of which was to be settled by the governments, shall be dis- 


tributed as foLows: Reichsmarks 
The British Empir2........2........000, 55,000,000 

SADR Med oes a ds e a EMAE sis aaea a 6,600,000 

- Serb-Croat-Slovene Kingdom............. 6,000,000 
Portage soos he ena i twee age TER - 2,400,000 

Teta: ccve asda pide a EA aaa 70,000,900 


* Miscellaneous No. 5 (1929). Cmd. 3392. 
f For the Experts’ Report see Cmd. 3343. [Supra, p. 8L) 
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3. The conference notes the appoinamert of the Organization Committee 
for the adaptation of the German Laws 32t up under the Dawes Plan in ac- 
cordance with Annex V to the Experts’ Raport, and considers that the Organ- 
ization Committee for the Bank for Int :rntional Settlements referred to in 
Section III of Annex I to the Experts’ Rapat should be appointed as soon as 
possible. 

4. The conference decides on the PEN of technical committees 
charged with the duty of preparing detaləc recommendations in regard to— 


(a) the framingin conformity with Amex II of new regulations for deliver- 
ies in kind, and to suggest ary steps necessary in connection with- 
the transition from the present to the new system in so far as con- 
cerns such deliveries; ; 

(b) the firal settlement of the reciprosa. claims of the ali govern- 
ments in respect of ceded prozzt=s and liberation debts; and the _ 
final settlement of the liabilities o° the debtor governments under 
the Treaties of St.-Germain, tas Trianon and Neuilly. 


The conference also decides to appoias a Committee of Jurists in order to 
draft the detailed texts to be embodied in tLe Final Protocol for putting into 
force the Experts’ Plan. i 

Furthermore, and subject to the decla: stins and reservations made in the 
course of the meetings of the Financicl 4+-mmission on the 30th and 31st 
August, 1929, and which are set out im th: minutes of those meetings, the 
conference decides on the appointment o: a+ ommittee charged with the duty 
of preparing the necessary provisions in «rd :r to apply the recommendations 
of Chapter IX: of the Report of the Experisrelating to the liquidation of the 
past and the proposal of the measures requited to effect the onenee from the 
existing to the new régime. 

5. The conference requests each of th: irviting Powers and the Kingdom 
of the Serbs-Croats-Slovenes to nominal : a zepresentative for the committee 
to frame new regulations as regards d2iveries in kind, and to request the 
Belgian, British, French, Greek, Italian, Japanese, Polish, Portuguese, Rou- 
manian, Serb-Croat-Slovene and Czechcs.o~ak Governments, if they so de- 
sire, to nominate two representatives or -ke-Committee on Ceded Properties 
and Liberation Debts and the liabilities of Austria, Hungary, Bulgaria, on 
the understanding that when the comna-ties deals with the liabilities of the 
Austrian, Hungarian or Bulgarian Goverrments, each of those governments 
will be invited to nominate two represezta7ives on the committee when its 
interests are concerned. 

6. The committees appointed by the 22rference will meet at a date and 
place to be fixed by the President of the s=mf rence. 

7. The conference will reassemble at £ dute and place to be fixed by the 
President after consultation with the inv tirg Powers for the purpose of con- 
sidering the reports which will be submii-e J to it by all the committees re- 
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ferred to above, and for giving such effect thereto as may be considered de- 
sirable. f 
Done at The Hague the 31st day of August, 1929. 
HENRI Jaspar, President. 
‘M. P. A. Haney, 
Secretcry-General. 
l ANNEX I 
FINANCIAL AGREEMENT BETWEEN THE BELGIAN, BRITISH, FRENCH, ITALIAN 


AND JAPANESE DELEGATIONS, AND THE GERMAN DELEGATION, IN SO FAR AS 
GERMANY I£ CONCERNED 


The Eelgiam, British, Frenzh, Italian and Japanese delegations, and the 
German delegation, in so far as Germany is concerned, have agreed on the 
following arrangements with a view to securing the approval in principle 
of the Experts’ Report, viz.: 

I 

In accordarce with paragraphs 83 and 84* of the Experts’ Report of the 
Tth June, 1929, and paragraph 192} of the annexes, Great Britain will 
receive, out af the payments due by Germany in respect of the last five 
months of the fifth Dawes Annuity, the amount (estimated at 100 million 
gold marks)’ which is required together with her receipts under the Dawes 
Plan, to cover in full her net debt outgoings during the year ending the 31st 
March, 1930, and the current costs of the British army of occupation up to 
the 31st August, 1929. i l 

In pursuane of the same provisions, Italy and Greece will receive the sums 
required to cover in full their debt outgoings during the year ending the 31st 
March, 1930, as defined in paragraph 93{ of the Experts’ Report. 


5 I 
Save as provided in the preceding article, Germany, Great Britain, Italy 
and Japen meke, and will make, no claim on the sums paid or payable by 
Germany in respect of the last five months of the fifth Dawes Annuity, in- 
cluding the sum of about 79 million gold marks due in September 1929. 
‘In return Belgium and France guarantee to Great Britain to the extent of 


their liability the payments for which they are responsible in accordance with 
Article TTI bebw. 
III 

The Belgian and French Governments guarantee without reserve the pay- 
ment to Great Britain, in addition to the annuities allocated to her by the 
Experts’ Report, of an annuity of 19,800,090 Reichsmarks for 37 years as from 
1929, to be paid in sterling in such instalments as may be agreed. The di- 
vision of this ennuity between the French and Belgian Governments will be 

. * Supra, p. 94. t Supra, p. 139. f Supra, p. 96. 
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the subject of a special agreement between ae minal will be communicazed 
to the British Government. 


f : IV : ; 

Italy having. undertaken to apply in f2vcr-of Great Britain a part of the 
claims to which she is entitled under tha-egreements of the 10th September, 
1919, and the 8th December, 1919,* in r2ga-d to the costs of liberation snd 
the ceded properties, guarantees to Greet Eritain without reserve a furtier 
annuity of 9,000,000 Reichsmarks for & years, as from 1929, to be paid in 
sterling in such instalments as may be ezread. roa ena 


Y 
For the purposes of the two precedirg arzicles, the Reichsmark is defined 
as in paragraph 91 } of the Experts’ Repx and in the letter from Dr. Schazht 
dated the 6th J une, 1929 pee 2 to Expe:ts’ Report). 


VI 
‘It is agreed that the payments due tv each of the creditor governments in 
respect of their net war debts shall be mad by the Bank for International 
Settlements on the dates fixed by the ~artous funding serenente for the 
payment of the war debt annuities. 


VIZ 

The amount of the unconditional anatit~ provided for in ones 89 ft 
of Chapter VIII of the Experts’ Report hal be fixed at 612,000,000 Reichs- 
marks a year (excluding whatever sume arə required for the service of the 
German External Loan, 1924). Out of Łe balance of the unconditional an- 
nuity not distributed by the Experts’ Raa2r, 55,000,000 Reichsmarks a year 
will be allocated to the British Empire, 224 3,600,000 Reichsmarks to Japan. 
: HENRI Jaspar, President. ~ 
M. P. A. HANKEY, l 

Secretary-General. 


ANNE IT 
AGREEMENT REGARDING DELIVERIES IN KIND 


J. The Belgian, British, French, Germar, Italian and Japanese Govern- 

ments agree upon the following points: 

1. A committee shall be set up by the governments concerned in order to 
draw up in‘accordance with paragraph 138 ** of the Experts’ Report 
new regulations for deliveries in tind and to suggest any steps neces- 

- gary in connection with the trarsition from the pe to the cew 
system, in so far as concerns sura deliveries, 


* Printed in this JOURNAL, Suapplemert. Vol. 14 (1920), pp. 344, 347. 
‘ț Supra. p. 96. f Supra, p-£5. ** Supra, p. 104, - 
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2. The provisions of these regulations shall be binding on the Bank for 
Interrational Settlements and can only be revised by agreement 
betwe2n the governments concerned. 

8. The principle of the Wallenberg Regulations concerning the prohibi- 
tion to re-export goods received as deliveries in kind shall be main- 
tained under the Experts’ Report. 

4, The new regulations shell not contain any measures which would per- 
mit the various powers to dispos2 of a part of their share in deliveries 
in kind outside their own territories in the manner provided for in 
paragraph 139* of the Experts’ Report. 

5. The spesial programmes referred to in Section 4 of Annex IV to the 
Exper:9’ Report shall be subject to the procedure laid down in 
Apperdix 1. 

II. The Belgian, British, French, Italian and Japanese Governments 
agree that the British and French Governments have the right to a Repara- 
tion (Recovery) Act levy part passu with any deliveries in kind, including 
those furnished under a moratorium, that is to say, that of the total amount 
transferred in any year in deliveries in kind (including the quotas under the 
Reparation Racovery Acts), the quota under the British Reparation (Re- 
covery) Act will amount to 23.05 per cent. and the quota under the French 
Reparation (Recovery) Act to 4.95 per cent. The German Government 
makes a reserve in so far as concerns the possible application of the Repara- 
tion (Recovery) Acts after the expiry of the ten years’ programme of deliver- 
ies in kind leid down in the Experts’ Report. 

III. The Italian Government undertakes, as part of the present agree- 
ment, to execite the arrangement laid down in Appendix 2 hereto in the 
matter of imports of coal to Italy. 

Henri Jaspar, President. 
M. P. A. HANKEY, 
Secretary-General. 


Appendiz 1 to Annex II 


With a view to safeguarding the financial, commercial and economic inter- 
ests of the several signatory governments, the following procedure shall be 
applied to the special programmes for deliveries in kind:** 

(a) In the case of any such special progratame involving an extension in 
any of the first ten years of the Experts’ Report of the programme of 
deliveries in kind laid down in the report for that year. 

(6) In the case of any special programme after the first ten years. 

These special programmes shall be submitted for approval to a-committee, 

which shall be convened by the Bank for International Settlements and on 
* Supra, p. 104. + Paragraphs 151, 152 and 153, supra, p. 131. 


f See Part 8 (f), paragraphs 133-136, supra, p. 103. 
** See peragraphs 151~153 of the Annexes to the Experts’ Report, supra, p. 131. 
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‘which each of the signatory governments mey have a representative. “This 
committee shall take decisions by a rajæ ty vote. If a member of the 
committee considers that the interests ef His government as defined above 
are prejudiced by the decision of the comm ttee, he may suspend the execu- 
tion thereof in whole or part and refer th2 d:-ision to the arbitrator provided 
for hereafter, on condition that he furrshe the arbitrator with a reasoned 
‘statement af ‘his objections within a mexirim period of seven days. The 
arbitrator shall give a decision within fourteen days concerning the approval 
or the rejection of the programme or of te pert of the programme in dispute. 

The arbitrator shall be of neutral nati~na By, and shall be of high commer- 
cial and financial standing. He shall b= ap-inted by the signatory govern- 
ments acting unanimously or, failing traamity, by the President of the 
Permanent Court of International Justize. 


M. P. A. Hankey, 
Secretary-General. 


HENRI Jaspar, President. 


Appendix 2 ta Arres IT 


1. An arrangement has been made besweea France and Italy under shia 
it becomes possible to equalize, without: ak-ring the total yearly amount of 
Germany’s deliveries in kind, the yearly an.~unts of the deliveries in kind to 
be taken by Italy during the ten-year gerivi. 

Under this arrangement, Italy’s alloe.ticr of deliveries in kind, instead of 
varying during that period from 75 to 3C m‘Vion Reichsmarks a year,* will be 
fixed at the amount of 5214 million Reicl srerks a year; the peak of the Italian 
purchases of coal in Germany on repexatiaas account is therefore reduced. 

2. Asa result of this arrangement, the Ita ian Government undertakes, on 
behalf of the Italian State Railways— 

(a) to purchase one million tons of Erith coal yearly for three years as 
from the 15th November, 192¢, a; a price f.o.b. strictly in keeping 
with the lowest price obtained 1nccr contracts which are concluded 
at about the same time for the sa--of British coal of similar quality, 

and which are comparable alsc as -egards quantity ; 

(b) to abstain from importing reparat-o2_ coal vid sea over and above the 
maximum quantity of 1,500,0)) bns per annum during the said 
ten-year period. 


M. P. A. HANKEY, 
Secretary-General. 


HENRI Jaspar, President. 


Annes to Anpecliz 2 
ARRANGEMENT BETWEEN THE FREJCE AND ITALIAN GOVERNMENTS 


In application’ of paragraph 136 { cl te Young Plan, the French and 
Italian delegations have agreed to modt~ the respective proportions’ of 


*See table in paragraph 190 oi, the Anne-es z z- the Experts’ Report, supra, p. 139. 
{t Supra, p. 104," 
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deliveries in knd allocated to them by the Experts’ Report in such a way 
that Italy’s saare should be fixed at the constant figure of 52.5 million 
Reichsmarks, she total amount remaining unchanged. 

Under the serms of this agreement the table of the Experts’ Report * is 
modified so fa as regards France and Italy in the following way:- 


France. Italy. 


Milion Reichsmarks. 
1st year PSE er eee eee 430.9 52.5 
AD) MAE araa et a e Aa aaa 398.7 52.5 
Paa EEE E EE E E E 366.4 52.5 
Ata E voice oare ‘aca Maat fe rt BUS An 334.2 52.5 
Sth. S rr aaNet 302 52.5 
Bb oO aa ne E ar a aa ao ae snes 269.8 52.5 
T hey r a sick UEA A 237.5 52.5 
Sth E AE N E S N 205.3 52.5 
OEH og a a EA G AR 173.1 52.5 
I sca. E EERE 140.8 52.5 


HENRI JASPAR, President. 
M. P. A. Haney, 
Secretary-Gezeral. 


ANNEX III 
AGREEMENT UPON THE TRANSITION PERIOD 


The governments represented at the conference have dgreed upon the fol- 
lowing prcvisioas: 


ARTICLE I 


1. Subject tc the Experts’ Report begin finally put into force, and with 
the cbject of fazilitating the application of paragraph 80 t of the report, the 
creditor Power: agree that the amounts they are to receive out of the pay- 
ments to ke made by Germany in respect of the period after the fifth annuity 
of the Dawes Flan in respect of the share of each in the annuity shall be 
limited to the mounts laid down in the distribution of the annuities of the 
Experts’ Repor.. 

2. During the transitional period, until the Experts’ Report is put into 
force, Germany will make the payments provided for in the Dawes Plan to 
the Agent-General for Reparation Payments. ` 

3. Nevertheless for the payment of the amounts from the Ist October i 
the 31st Decemer, 1929, or until the coming into force of the Experts Re- 
port, if this takes place before that date, the Agent-General for Reparation ` 
Payments shalL in consultation with the German Government, take the 
necessary steps to afford the Treasury of the Reich, during this transitional 


* Parngraph 190 of the Annexes, supra, p. 138. t Supra, p. 93. 
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period, every possible facility consonan- wf maintaining the rights of the 
creditor Powers... 

4. If it should prove impossible to pu: tte Experts’ Report into force, the 
present agreement shall become null 224 void, and the amounts withheld 
through its application shall be paid b the creditor Governments within 
four months. 


ARTICL E 


1. Germany will contribute an amourtn- a to exceed 6 million Reichsmarks 
‘to the expenses of the commissions anc zba organizations under the Dawes 
Plan covered hitherto by-the Dawes Ar LEU EES. 

2. This contribution shall be retainec, or of the payments ‘ede by Ger- 
many during the transitional period, in £cd ton to the sums to be distributed 
in accordance with the Experts’ Repor. 

3. If savings are realized on this ax-cu.. of 6 million Reichsniarks, the 
amount saved will be repaid to the Gemmer Government. 

Henni J. ASPAR, President. 
M. P. A. ron 
Secretary-General. 


ANNEX I7 
AGREEMENT UPON CCET3 37 OCCUPATION * 


The Belgian, British, French and Geamer Governments have agreed upon 

the following provisions: 

1. The costs of armies of occupation (eluding the Inter-Allied Rhine- 
land High Commission) from tte 13 September, 1929, and will be pro- 
vided out of a reserve fund fix2 1 a- 30 million Reichsmarks. To this 
fund the German Government ill 2-ntribute a lump sum of 30 million 

_ Reichsmarks once and forall. Ths >ecupying Powers will contribute 
to the fund on their side in tke o lswing proportions, viz.: 


Per cent. 
HIONC6 25k sted eae Ba a leas 35 
Great Britaity i vac sass. otk waa Santee 12 
Belgium isis Soca ee Bae Ss vee egal 3 


2. The occupying Powers and the G:rmen Government reciprocally aban- 
don all their claims relating to cax=ge under Article 6 of the Rhine- 
land Agreement t which shal. 501 zave been peid in cash on the 1st 

- September, 1929, and also al. cre-nt or future credits in regard to 
services and damages under A-tice 8 to 12 of the Rhineland Agree- 
ment, whatever be their date. N> claim of a pecuniary character on 


* See International Agreement on the Evezia-isn of the Rhineland Territory, Aug: 30, 
1929, supra, p. 144. + Printed in this JocExax, =upplement, Vol. 18 (19193, p. 404. 
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either side shall be raised on any ground in respect of a territory 
evacuated. 


The claims waived by the governments of the occupying Powers are, in 
particular, the following: 


The claims to any balances outstanding in their favor in the “ spe- 
cial account” of the Agent-General for Reparation Payments referred 
to in the Additif No. II signed at Brussels; the claims which arise out of 
advances made by the Agent-General in respect of Article 6 and Articles 
8 to 12 of the Rhineland Agreement; and eny claims for the sale value of 
any buildings constructed by the German Government for the occupying 
armies and charged to the annuity. 

3. The above provisions apply both to the occupying troops and to the 
delegations on the Inter-Allied Rhineland High Commission and their 
staffs, 

4. In no ease shall Germany be obliged to make any payments to the 
creditor governments over the above-mentioned sums, either for the 
cost of armies of cccupation or for the Inter-Allied Rhineland High 
Commission, nor entitled to claim any part of these sums. 


M. P. A. HANKEY, HENRI Jaspar, President. 


Secretary-General. 


LIST OF INTERNATIONAL AGREEMENTS CONCERNING 
AVIATION 


PRIOR TO JANUARY 1, 1930! 


I. MULTIPARTITE Instruments 


1919 i 
1. June 28 ALLIED POWERsS—GERMANY. Treaty of Versailles (Articles 198 f., 313 f.) 
11 Martens, Nouveau Recueil Général de Traités (3 Ser.), p. 323. 
la. May 7-22, 1926. British Empire, France, Italy, Japan—Germany. 
Agreement on Aerial Navigation with ¢ view to the application of Art. 198 
of the Treaty of Versailles. 58 League of Nations Treaty Series, p. 331; 16 
Martens, N. R. G. (3 Ser.), p. 887. 
2. Sept. 10 Arun Powsrs—AvusrtRiA. Treaty of St. Germain (Arts. 144 f 276 ff.). 
11 Martens, N. R. G. (3 Ser.), p. 691. 
2a. Oct. 27, 1927. British Empire, France, Italy, Japan—Austria. Agree- 
ment on Aerial Navigation with a view to the application of Art. 144 of the 
Treaty of St. Germain. Signed at Faris. 21 Martens, N. R. G. (3 Ser.), 
p. 189. 

PEEN to article by Manley O. Hudson, this Jounnan, p. 228. This list is doubtless 
incomplete, especially so for 1¢29, as the publication of treaties does not promptly follow 
their conclusion. ‘The references given are in most cases to the texts: Off. Bull. refers to the 
Official Bulletin of the Internztional Commission for Air Navigation. See also the list 
compiled by Amedeo Giannini, in 6 Il Diritto Aeronautico (1929), p. 394; and the list by 
Fred D. Fagg, Jr., in 2°Southern California Law Review, p. 432, note —M. O. H: 
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3. 


Oct. 18 


4, Nov. 27 


5. 


6. 


7. 
May 3, 1923. 


8. 


10. 


ll. 


12. 


13. 


1920 
June 4 


Aug. 10 


1921 
Dec. 19 


1923 
July 24 


. Nov. 9 


Dec. 18 


1924 
Aug. 28 


1926 
May 5 


Nov. 1 
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CONVENTION oN ArRIAL Naviearcn. Signed at Paris. 11 L. N. Tr. Ser., 
p. 174; 13 Martens, N. R. G. (3 Ser.), p. 61; 112 British and Foreign State. 
Papers, p. 981, 

3a. May 1, 1920. “Additional Pos Signed at Paris. 11 L. N. Tr. Bete 
p. 307; 13 Martens, N. R. G. (8 fer.), p. 114. ' 

3b. Oct. 27, 1922. Protocol of .mendment to Art. 5 of the Convention. 
Signed at London. British Treny Series, No. 12 (1925). 

3c. June 30, 1923. Protocol of smendment to Art. 34 of the Convention. 
Signed at London. Br. Tr. Ser., No. 13 (1925). 

3d. June 15, 1929. Protocol of Amendments to Arts. 3, 5, 7, 15, 34, 37, 4l, 
42 and to the Final Clauses o tae Convention. Signed at Paris. U.S. 
Bulletin of Treaty Information, T>. 4, Second Supplement. 


ALLIED Powsers—Buuearia. T- ety of Neuilly (Aris. 89 f., 204 f.). 12. 


Martens, N. R. G. (8 Ser.), p. 3 2€. ; 
4a. March 31-June 2, 1927. Extish Empire, France, Italy, Japan—Bul- 
garia. Agreement on Aerial N-vigation with a view to the application of 
_ Art. 89 of the Treaty of Necily. Signed at Paris. 66 L. N. Tr. Ser., 
p. 59. 


ALLIED Powers—Huneary. Tx ety of Trianon (Arts. 128 ff., 206 f.). 12 
Martens, N. R. G. (3 Ser.), p. 47E. l 
5a. May 19, 1927. British Empe France, Italy, Japan—Hungary. Agree- 
ment on Aerial Navigation witt = view to the application of Article 128 of 
‘the Treaty of Trianon. Signex st Paris. 68 L. N. Tr. Ser., p. 407. 
5b. July 12, 1927. Exchange of otes relating to above. Signed at Paris. 
68 L. N. Tr. Ser., p. 420. 


ALLIED Powers—TurKeEY. Tresty of Sèvres (Arts. 191 f., 318 f.). (This 
treaty was never brought into òœ«e.) 12 Martens, N. R. G. (3 Ser.), p. 664. 


Great BRITAN, Franom, IraLy. Danzig, PoLanb. Agreement concerning 
hangars attributed to'Danzig. Signed at' Danzig. 17 Martens, N. R. G. 
(3 Ser.), pp. 239, 242. . 


CONVENTION ON THE RÉGIME oF 13m STRAITS (Art. 2). Signed at Lausanne. 
28 L. N. Tr. Ser., p. 116; 12 IMi-tens, N. R. G. (8 Ser.), p. 392. 


RESOLUTIONS OF THE CoNFEREMCE AT THe HAGUE ON ÅERIAL SERVICE 
between England, the Nethe‘ands, Northwest Germany, Denmark, 
Sweden and Norway. Publish c in the Compte-Rendu of the Conference. 


CONVENTION ON THE ÛRGANIZŁ="DN OF THE STATUTE OF THE ZONE. OF 
Tanaier (Art. 3). 13 Martens V. R. G. (3 Ser.), p. 246. 


UNIVERSAL Postar Conventicr (Art. 74). Signed at Stockholm. 19 
Martens, N. R. G. (3 Ser.), p. 335. 


BELGIUM—FRANCE—GREAT Broa-w. Agreement on Customs Regulations 
Applicable to Air Traffic. Siga=dat Paris. 18 M artens, N. R. G. (3 Ser.), 
p. 538. 


ĪBERO—AMBERICAN CONVENTION DAÅERIAL NAVIGATION. Signed at Madrid. 
11 Revue Juridique Internatiore de la Locomotion Aérienne (1927), p. 97. 


14. 
15. 


16. 
17. 


18. 


19, 


20. 


- 21. 
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1927 A 
Sept. 10 PROVISIONS CONCERNING TEE CoNVEYANCE CF Marus BY Are. Adopted at 
The Hague. 75 L. N. Tr. Ser., p. 7. 


Sept. 10 PROVISIONS CONCERNING CONVEYANCE OF AIR ParceLs. Adopted at The 
Hague. 75 L. N. Tr. Ser., p. 38. 


Nov. 25 INTERNATIONAL RADIOTELEGRAPH Convention (Arts. 13, 16, 18 of .the 
Regulations). Signed at Washington. U. S. Treaty Series, No. 757. 

1928 

Feb. 20 INTER-AMERICAN CONVENTION CN ComnrercIAL Aviation. Signed at 
Havana. Final Act of the Sith International Conference of American 
States, p. 97. 


July 25 Agaenment REVISING THE CONVENTION ON THE ORGANIZATION OF THE 
STATUTE or THE Tanarer Zonz. Signed at Paris. 87 L. N. Tr. Ser., 
p. 212. ; 
1929 
June 28 PROVISIONS CONCERNING THE TRANSPORT oF POSTAL LETTERS BY AIR. 
, Signed at London. Published by the International Bureau of the Universal 
Postal Union. 


June 23 PROVISIONS CONCERNING THE TRANSPORT OF PARCELS Post sy Arr. Signed 
st London. Published by the International Bureau of the Universal Postal 
iJnion, 


Oct. 12 CONVENTION FOR THE UNIFICATION OF CERTAIN RULES RELATIVE to INTER- 
MWATIONAL TRANSPORTATION BY ÀIR. Signed at Warsaw. U.S. Bul. Tr. Inf., 
No. 7, Supp. (Oct. 12, 1929). 
2la. Oct. 12, 1929. -Additional Protocol. U.S. Bul. Tr. Inf., No. 7, Supp. 
Oct, 12, 1929). 


. TI, BIPARTITE INSTRUMENTS 
1913 


. July 26 France—Germany. Exchange of notes on Aerial Navigation. Signed at 


Berlin. 7 Martens, N. R. G. (8 Ser.), p. 643. 
1919 


. Sept. 19-24. France—Great BRITAIN. Agreement between Postal Administrations 


#“oncerning Conveyance of Mails by Aeroplane, 112 Br. & For. St. Pap., 
p. 724, 


. Oct. 29 Gemat BRITAIN—NETHERLANDS. Agreement between Postal Administra- 


Nov. 14 -ions for Conveyance of Mails by Aeroplane. 112 Br. & For. St. Pap., 
2. 757, 


ı Nov. - GEBAT BRITAIN—SWITZERLAND. Provisional Convention regulating Aerial 


‘Sireulation. Signed at Berne. 1 L. N. Tr. Ser, p. 37; 10 Martens, 
-V. R. G. (8 Ser.), p. 182; Of. Bull. No. 2, p. 6. 

4a Nov. 6, 1919. Additional Protocal to above. 1 L. N. Tr. Ser., p. 43; 
Of. Bull. No. 2, p. 8; 112 Br. & For. St. Pap., p. 775; 10 Martens, 
V. R. G. (3 Ser.), p. 135. 


. Dec.9 FFANCE—SWITzERLAND. Provisional Convention regulating Aerial Circula- 


sion. Signed at Berne. 1 L. N. Tr. Ser., p. 29; 10 Martens, N. Ry G. 
13 Ser.), p. 187; Of. Bull. No. 2, p. 9. 

5a Dec. 9, 1919. Additional Protocol to above. 1 L. N. Tr. Ser., p. 35; 
Off. Bull. No. 2, p. 11; 112 Br. & For. St. Pap., p. 1057; 10 Martens, 
V. R. G. (3 Ser.), p. 140. 


10, | 


11. 


12. 


13. 


14. 


15. 
16. 
17. 


18. 


Dec. 23 


1921 
Feb, 16 


May 6 


July 16 


July 21 
14-87 


July 27 


Oct. 10 


1922 
April 25 
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Esronra—Great Britain, Ex Larve of notes concerning commercial rela- 
tions. 15 Martens, N. R` G. G Sæ.), p. 636. 


GERMANY—SwWITZERLAND. Pro-isiœal Convention on Aerial Circulation. 
Signed at Berne. 2 L. N. =r. Ser., p. 381; 113 Br. & For. St. Pap, 
p. 1073; 15 Martens, N. R. G £3 Ger.), p. 674. 

7a. Sept. 14, 1920. Additional rotcol-to above. 2 L. N. Tr. Ser., p. 337: 


Brterum—Great BRITAIN. Ageer-ent between Postal Administrations for 
Conveyance of Mails by Aeroxene Signed in London and Brussels. Of. 
Bull. No. 11, p. 6; 118 Br. & wer. St. Pap., p. 318. 


Frnvanp—Rvssia. Treaty of Feme (Art. 8). Signed at Dorpat. 12 
Martens, N. R. G. (è Ser.), p- 7. : 


‘France—Garpat BRITAIN. Prazsinal Agreement on Aerial Navigation. 


2 L. N. Tr. Ker., p. 323; 114 = & For. St. Pap., p. 257. 
10a. Dec. 7, 1921-January 30, 1152. Notes concerning amendment of Art. 
12 of above. 12 L. N, Tr. Sez, p 449. 


DENMARK—GREAT Britain. P_cvicional Agreement on Aerial areako, 
Signed at Copenhagen. 2 L. \. Tr. Ser., p. 249; 3 d., p. 282; Off. Bull; 
No. 2, p. 11; 113 Br. & For. &. Pap., p. 384. 


Great BRITAIN—SwEDEN. Protisonal Agreement on Air Navigation. 
Signed at Stockholm. 15 Merens N. R.G. (3 Ser.), p. 868; 114 Br. & For. 
St. Pap., p. 386; 3 L. N. Tr. Sz., D. 233; Off. Bull. No. 2, p. 14. 

12a. Mar. 5, 1924. Additional Lelkration to above. Signed at Stockholm. 
23 L. N. Tr. Ser., p. 149; Off. Ru. No. 6, p. 11. Denounced by Sweden 
by Exchange of Notes, Sept. 3@, _927-Oct. 13, 1927.. 53 L. N. Tr. Ser., 
p. 895; 15 Martens, N. R. Œ. «= Se-.), p. 876. 


Great Brirain—PorrugaL. Frevsional Agreement on Air Navigation. 
Signed at Lisbon. 5 L. N. Tr. 3er., p. 179; 114 Br. & For. St. Pap:; 
p. 370. . 


Great Brrrain—Norway. Pmviconal Agreement on Air Navigation. 
Signed at Christiania. 6 L. A. T°. Ser., p. 307; 114 Br. & For. St. Pap., 
p. 352; 16 Martens, N. R. G. |: 35e.), p. 223; Off. Bull. No. 2, p. 17. | 

l4a. Feb. 22, 1923. Supplemertacy-Agreement to above. Signed at Chris- 
tiania. 15 L. N. Tr. Ser., p. 9; Df. Bull. No. 4, p. 7. 


Great BRITAIN— GREECE: Agreement by Exchange of Notes on Exemption 
- of Air Craft’ Crews from Passy crt and Visa Regulations during 1921. 6 
L. N. Tr. Ser., p. 347. 


Denmark—Norwar. Conventma-n Air Navigation. Signed at Copen- 
hagen. 9 L.N. Tr. Ser., p. 28-0 ff_Bull. No. 13; p. 4, 16 Martens, N. R. G. 
(3 Ser.), p. 232; 114 Br. & For 5t Pap., p. 724. 


France—Great BRITAN. Agr-ement for the Conveyance of Mails by 
Aeroplane. Off. Bull. No. 11 a. & 114 Br. & For. St. Pap., p. 291. 


DENMARK—GERMANY. Provisizaul Agreement on Air Navigation. Signed 
` at Copenhagen. 18 L. N. T. Sr., p. 227; Of. Bull. No. 13, p. 9; 16 
Martens, N. R. G. (3 Ser.), p. £0_ Reichsgesetzblatt (1923), Part 2, p. 215. 


19. 
20. 
21. 


22. 


23. 


24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 


33. 


May 18 
June 13 
July -8 


July 24 


1923 
May 26 


June 28 
July 2 
July 11 
1924 
Aug. 18 


Aug. 29 


Dec. 16 


1925 
Jan. 8 


May 5 
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ARGENTINE—Unucuay. Convention on Aerial Navigation. Signed at 
Buenos Aires. Registro Nacional de Leyes, Decretos y otras Documentos. 
(Official publication of Uruguay) (1922), p. 603. 


Beierom—Switzer,anD. Provisional Convention on Air Traffic. - Signed 
at Brussels. 12 L. N. Tr. Ser., p. 295; OF. Bull. No. 6, p. 9; 16 Martens, 
"N. R. G. (3 Ser.), p. 613. 


BeELGIOM—NETHERLANDS. Provisional Agreement on Air Navigation. 
Signed at The Hague. 13 L. N. Tr. Ser., p. 273; Of. Bull. No. 4, p. 6; 
16 Martens, N. R. G. (8 Ser.), p. 635; 116 Br. & For. St. Pap., p. 894. 


GERMANY— NETHERLANDS. Provisional Agreement on Aerial Navigation. 
Signed at The Hague. Registered at Geneva, Aug. 22, 1929. Reichsge- 
` setzblatt (192%), Part 2, p. 390; 7 Revue Juridique Internationale de la Loco- 
motion Aérienne, p. 82. 

22a. Aug. 17, 1928. Additional Protocol to above.: Signed at The Hague. 
Registered at Geneva, August 22, 1929. Reichsgeseizblatt (1929), Part 2, 
p. 393. 


DenmMaRK—Sweven. Convention on Air Navigation. . Signed at Stock- 
holm. 14 L. N. Tr. Ser., p. 95. 


Porano—Rovmantia. Sanitary Convention (Art. 21). Signed at Warsaw. 
20 Martens, N. R. G. (8 Ser.), p. 693. 


Norway—Swepen. Convention on Air Navigation. Signed at Stockholm. 
18 L. N. Tr. Ser., p. 155; Off. Bull. No. 18, p. 12. 


Briteruom—Dewnmarr. Agreement on Aerial Navigation. Signed at Copen- 
hagen. 20 L. N. Tr. Ser., p. 59; Off. Bull, No. 7, p. 7. - 


FBANCE—NETHERLANDS. Provisional Agreement on Air Navigation. 
Signed at Paris. 20 L. N. Tr. Ser, D. 131; Of. Bull. No. 5, p. 6; 
19 Martens, N. R. G. (3 Ser.), p. 369. 


Great BrrraIn—NeTHERLANDS. Provisional Agreement on Air Navigation. 
Signed at The Hague. 33 L. N. Tr. Ser., p. 111; Of. Bull. No. 5, P. 7; 
17 Martens, N. R. G. (8 Ser.), p- 270. 


Grear Brirars—Pousnp. Protocol on Air Traffic. Signed at Warsaw. 
31 L. N. Tr. Šer., p. 213. : 


Avustria—Honearr. Convention on Aerial Navigation. Signed at Buda- 
pest. Bundesgesetzblatt für die Republic Gsterreich, May.12, 1926, No. 105. 

30a. Aug. 29, 1924. Additional Protocol to above. Signed at Budapest. 
Bundesgesetzblatt für die Republic Österreich, May 12, 1926, No. 105. 


DenmarK—Potanp. Agreement cn Air Navigation. Signed at Copen- 
hagen. 32 L. N. Tr. Ser., p. 409; Off. Bull. No. 8, p. 8. 


NeErTHERLANDS—Nozrway. Provisional Agreement on Aerial Navigation. 
Signed at The Hague. 46 L. N. Tr. Ser., P- 279; Off. Bull. No. 15, p. 3; 
17 Martens, N. R. G. (8 Ser.), p. 894. 


AUsTRIA—PoLAND. Agreement on Aerial Navigation. Signed at Warsaw. 
46 L. N. Tr. Ser., p. 269; Off. Bull. No. 14, p. 4; 17 Martens, N. R. G. 
(3-Ser.), p. 894. 
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34. May 18 


35. May 19 


86. May 29 


87. Oct. 1 


38. Nov. 4 


39, Nov. 21 
40. Dec. 14 


1926 
41. April 16 


42, May 22 


43. May 29 


44, July 23 
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NETHERLANDS-—-SWITZERLAND. ~rovisional Convention on: Aerial Naviga- 
tion. Signed at Berne. 54 L N. Tr. 8er, p. 365; Off. Bull. No. 15, p. 5. 

34a. May 18, 1925. Netherlaces—Switzerland. Final Protocol extending 
above to Lichtenstein durirg ccntinuance of Swiss Customs Régime. 
Signed at Berne. 54 L. N. T~ Ber., p. 374; 18 Martens, N. R. G. (8 Ser.), 
p. 80. 


ÅUSTRIA—GERMANY. Treaty = serial Navigation. Signed at Vienna. 
52 L. N. Tr. Ser., p. 121; Rei>sgeseizblatt (1925), Part 2, p. 855. 

35a. May 19, 1925. Additional Frctocol to above. Signed at Vienna. 52 
L. N. Tr. Ker., p. 182; Reichey stzblatt (1925), Part 2, p. 857. ; 


GERMANY—SWEDEN. Provisicral Convention on Aerial Navigation. 
Signed at Stockholm. 46 L. 7 Tr. Ser., p. 121; Off. Bull. No. 18, p. 19; 
Reichsgesetzblait (1925), Part 2 >. 858. 


Potanp—SwepEN. Conventior cn Aerial Navigation. Signed at Stock- 
holm. 54 L. N. Tr. Ser., p. 456; Df. Bull. No. 11, p. 3. 


NETHERLANDS—Ponanp. Prorstoral Convention on Aerial Navigation. 
Signed at The Hague. 58 E N. Tr. Ser., p. 179; Off. Bull. No. 12, p. 4; 
18 Martens, N. R. G. (8 Ser.) 2 £28. i 

38a. March 26-April 30, 1929. xchange of notes regarding above. Signed 
at Warsaw. 88 L. N. Tr. Ser, p. 353. ` 


NETHERLANDS—SWEDEN. Provsoral Convention on Aerial Navigation. 
Signed at Stockholm. 55 L.T. Tr. Ser, p. 79; Off. Bull. No. 13, p. 22; 18. 
Martens, N. R. G. (8 Ser.), p 2. 


Fintanp—Grear Brirain. Echaage of Notes on Aerial Navigation. 
Signed at Helsingfors. 47 L. \. Tr. Ser., p. 403. 


CZECHOSLOVAKIA—POLAND. reenent on Aerial Navigation. Signed at 
Prague. 67 L. N. Tr. Ber, p 105; 2 Zeitschrift für das Gesamte Luftrecht, 
p. 57 (Appendix); Bollettino ct Lesislazione Doganale e Commerciale (1928), 
p. 326. 

4la. Apr. 15, 1926. Final Procol to above. Signed at Prague. 67 
L. N. Tr. Ker., p. 312; 2 Ze#-cirift fur das Gesamte Luftrecht, p. 60 (Ap- 
pendix); Bollettino di Legislazoae Doganale e Commerciale (1928), p. 381. 

4ib. Apr. 2, 1927. Exchange o: 20zes relating to above. 67 L. N. Tr. Ser., 
p. 328; 2 Zeitschrift für das Cexcntte Luftrecht, p. 61 (Appendix); Bollettino 
di Legislazione Doganale e Cernerciale (1928), p. 332. 


France--Germany. Convent.cc on Air Navigation. Signed: at Paris. 
Of. Bull. No. 12, p. 6; Reichgzsetzblatt (1926), Part 2, p. 741; 1 Zeitschrift 
für das Gesamte Luftrecht, p. 259 Appendix). 

42a. May 22, 1926. Final Prcto20. to above. Signed at Paris. Of. Bull. 
No. 12, p. 9; Reichsgeseizblat? (1926), Part 2, p. 746; 1 Zeitschrift fur das. 
Gesamte Lufirecht, p. 263 (Ayjencix). 


BELGIUM—GERMANY. Conventcn on Air Navigation. Signed at Paris, 
Off. Bull. No. 18, p. 28; 1 eltschrift fur das Gesamte Luftrechi, p. 263 
(Appendix), i 


DENMARK—-NETHERLANDS. Provisional Convention on Aerial Navigation: ` 
Signed at The Hague. 66 L_I7. Tr, Ser., p. 133; Of. Bull. No. 13, p. 25; 
18 Martens, N. R. G. (3 Ser., p. 572. 


45. 


46. 


47. 


48. 


49. 


50. 


51. 


52. 


53. 


54. 


1927 
Jan, 22 


Feb. 15 


Feb, 18 


May 20 


June 29 


Aug. 15 


Nav. '28 


Dec. 9 
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Csncnostovaxia—Germany. Convention on Aerial Navigation. Signed 
at Prague. Reichsgeseizblatt (1927), Part 2, p. 484; 11 Revue Juridique 
Internationale de la Locomotion Aérienne, P- 391; 1 Zeitschrift für das Ges- 
amte Luftrecht, p. 254 (Appendix). 

4En. Jan. 22, 1927. Additional Protocol to above. Signed at Prague. 
Reichsgesetzblaté (1927), Part 2, p. 489; 11 Revue Juridique Internationale de 
Ta Locomotion Aérienne, p. 397; 1 Zeiischrift für das Gesamte Luftrecht, 
2. 259 (Appendix). 


ÅTSTRIA—CZECHOSLOVAKIA. Treaty on Air Navigation. Signed at Vienna. 
Of. Bull. No. 15, p. 8; 2 Zeitschrift für das Gesamte Luftrecht, p. 28 (Ap- 

` >endix). 

46a. Feb. 15, 1927. Additional Protocol to above. Signed at Vienna. 
Df. Bull. No. 15, p. 11. 


Avstria—CzecHosLovaxia. Agreement concerning Air Lines. 1 KV 
Diritto Aeronautico, p. 350. 


GermMany—Itaty. Convention on Aerial Navigation. Signed at Berlin. 
Reichsgesetzblaté (1927), Part 2, p. 940; 79 L. N. Tr. Ser., p. 179; Off. Bull. 
No. 14, p. 6; 2 Zeitschrift fur das Gesamte Luftrecht, p. 1 (Appendix). 

48... May 20, 1927. Additional Protocol to above. Signed at Berlin. 
Reichsgesetzblatt (1927), Part 2, p. 948; 79 L. N. Tr. Ser., p. 190; Off. Bull. 
“To. 14, p. 9. 


Grrmany—GreaT BRITAIN. Agreement on Air Navigation. Signed at 
Berlin. 71 L. N. Tr. Ser., p. 165; Of. Buli. No. 13, p. 31; Reichsgesetzblatt 
1927), Part 2, p. 948; 2 Zeitschrift für das Gesamte Lufirecht, p. 5 (Ap- 

` pendix). 

49:. June 29, 1927. Exchange of Notes relating to above. Signed at Berlin. 
tI L. N. Tr. Ser., p. 175. 


Ircuy—Spamy. General Convention on Air Navigation. Signed at San- 
tander. Off. Bull. No. 15, p. 12; 6 Il Diritio Aeronautico, p. 140; Bollettino 
ci Legislazione Doganale e Commerciate (1929), p. 464. 

50e. Oct. 3, 1928. Additional Protocol to above. Registered at Geneva, 
Sept. 24, 1929. 6 Il Diritto Aeronautica, p. 144; Bollettino di Legislazione 
Moganale e Commerciale (1929), p. 471. 


Iracy—Spain. Convention relating to the air line between Genoa and 
Sarcelona. Signed at Saint-Sebastian. 13 Droit Aérien (1929), p. 365. 


Psausta—U. S. S. R. Protocol on the junction of the air lines between the 
tvo countries. Signed at Téhéran. Sobranie Zakonov: Rasporiazhenit 
Eab-Krest. Prav. SSSR. May 23, 1928, No. 24, Div. IT, § 111, p. 739. 


Arc HANIsTAN—U. S. 8. R. Agreement on the organization of the air line 
‘kachkent-Kaboul. Signed at Kaboul. Sobranie Zakonov: Rasporiazhenit 
Fab-Krest. Prav. SSSR. May 4, 1928, No. 21, Diy TI, § 94, p. 661; 13 
Lroit Aérien (1929), p. 440. 


Ge=many—Sparn. Convention on Aerial Navigation. Signed at Madrid. 
Reichsgesetzblait (1928), Part 2, p. 304; 106 Colección Legislativa de España 
(7ol. 5 of 1927), p. 647; 210 Boletin de Legislación (Madrid) (Vol. 5 of 1927), 
p 647; 79 L. N. Tr. Ser., p. 203; 2 Z eisschrift fir das Gesamte Luftrecht, 
p 9 (Appendix). 
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55. 


56. 


57, 


58. 


59. 


60. 


61. 


62. 


63. 


64. 


65. 


66. 


67. 


Dec. 16 


1928 
Mar, 22 


Mar, 22 


May 11 


May 11 


Aug. 16 


Oct. 3 


1929 
Jan, 28 


Feb, 23 
Mar. 10 
Apr. 30 


Aug. 28 


Oct. 22 
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Germany—Srain. Agreement cr the Establishment of Aerial Service. 
106 Colección Legislativa de España (Vol. 5 of 1927), p. 822; 210 Boletin 
de Legislación (Madrid) (Vol. 5 of 927), p. 822; 6 IL Diritto Aeronautico 
(1929), p. 495. 

&5a. Dec. 16, 1927. Exchange o` Notes on the execution of the above 
agreement. Signed at Madrid 16 Colección Legislativa de España 
(Vol. 5 of 1927), p. 824; 210 BeleEn d Legislación (Madrid) (Vol. 5 of 1927), 
p. 824; 6 Il Diritto Aeronautica, 2 £ 6. 


France—Spar. Convention on Aedal Navigation. Signed aè Madrid. 
73 L. N. Tr. Ser., p. 63; 212 Boletin e Legislación (Madrid) (1928), Vol. 2, 
p. 286; 2 Zeitschrift für des Gesa-ue Luftrecht, p. 19 (Appendix). | 

FRANCE—SPAIN. Agreement on <stezblishment of Aerial Service. Signed 
at Madrid. 2 Zeitschrift für das Ge-amte Lufirecht, p. 23 (Appendix). 


Ausrria—Iraty. Convention ar Asrial Navigation. Signed at Rome. 
6 Il Diritto Aeronautico (1929), t- 1&5; Raccolta Annotata della Legislazione 
Tialiana (1929), No. 6, p. 625 

58a. Additional Protocol to abcvs. Signed at Rome. 6 Il Diritio Aero- 
nautico (1929), p. 161; Racccia tInnotata della Legislazione Italiana 
(1929), No. 6, p. 629, j 

AUSTRIA—IĪTALY. Agreement cc tle Establishment of Aerial Service. 
Signed at Rome. 6 Il Diritto 4xro-auéico, p. 161; Raccolta Annotata della 
Legislazione Italiana (1929), ITs. 6 p. 665. 


Saar TERRITORY—SWITZERLANI. P-ovisional Convention on Air Naviga- 
tion. Signed at Berne. 81 L V. 5r. Ser., p. 374, 

60a. Aug. 15, 1928. Additional pro-ocol to the above. Signed at Berne. 
81 L. N. Tr. Ser., p. 380. 


Traty—Sparn. Convention on tae regulation of Aerial Service. Signed at 
Madrid. Registered at Genes, Sapt. 24, 1929. Raccolta Annotata della 
Legislazione Italiana (1929), Xd & p. 467. 


Germany—Norway. Conventicn or Aerial Navigation. Signed at Berlin. 
Registered at Geneva, Aug. £, 1:29. Reichsgesetablatt (1929), Part 2, 
p. 394. 


COLOMBIA—UNITED STATES. Tzchege of Notes on Aerial Navigation. 
Dept. of State Press Release, fsb. 23, 1929. 


France—Itaty. Convention cc Essablishment of Aerial Service. Signed 
at Turin. Registered at Genev., Aag. 13, 1929. Figaro (March 11, 1929), 

64a. Mar. 10, 1929. Protocol -c th= above. Registered at Geneva, Aug. 
13, 1929. 

Germany—Saar TERRITORY. ~orvention on Aerial Navigation. Signed 
at Saarbrücken. 1 Journal cf Ai: Law, p.105; 13 Droit Aérien (1929), 
p. 387. 

GrermMany-—PoLanp. Conventio.: or Aerial Navigation. Signed at Berlin. 
Nieuwe Rotterdamsche Courant (Aag. 28, 1929).2 


Canapa—Unirtep Status. Exchange of Notes on Aerial Navigation. U.S. 
Executive Agreement Series, Nd 2. 


1 Information from 21 Bulletin de l'Institut Intermédizz-e Ieernational, (1929), p. 147. 
2 Information from 22 thid, (1930), p. 120. i 
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CONFERENCE FOR THE CODIFICATION OF INTERNATIONAL LAW 
Held at The Hague in March-April, 1930, 


FINAL ACT? 


The Goverrments of the UNION oF Sourn AFRICA, GERMANY, the UNITED 
STATES OF ÅMERICA, AUSTRALIA, ÀUSTRIA, BELGIUM, the UNITED STATES OF 
Brazi, the Unrrep KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND, 
BULGAEL, CENADA, CHILE, CHINA, COLOMBIA, CUBA, DENMARK, the FREE 
Crry oF Danzic, Eeypr, SPAIN, ESTONIA, FINLAND, FRANCE, GREECE, Hun- 
GARY, INDIA, the Iniso FREE STATE, ICELAND, ITALY, JAPAN, LATVIA, 
LUXEMBURG, the Unirep Srares or Mexrco, Monaco, NICARAGUA, 
Norway, the NETHERLANDS, Peru, Persia, Porand, PorrtueaL, Rov- 
MANIA, DALVLDOR, SWEDEN, SWITZERLAND, CZECHOSLOVAKIA, TURKEY, 
Urnueuay, the Union or Soviet Socratist Rerusiics and the Kinepom 
or YUGOSLAVIA, 

Having accepted the invitation which was addressed to them by the Coun- 
cil of the Leagie of Nations, in accordance with a decision of the Assembly of , 
the League of Nations, dated the 27th September, 1927, to take part in a 
conference for the codification of international law, 

Have accordingly appointed as delegates, technical advisers and secre- 

taries: 


UNION OF SOUTH AFRICA 


Delegate: de aC 
Mr. C. W. H. Lansdown, K.C., Senior Law Adviser to the Government of the Union 
B.A., LL.B. of South Africa, Ex-Attorney-General of the Province 
š of the Cape of Good Hope. 
. GERMANY È 
Delegzzes: : i 
M. Göppert, Minister Plenipotentiary, Head of the Delegation. 
M. R. Rickter, Privy Counsellor, Head of Department at the Ministry 
of Justice of the Reich. 
M. H. Hering, Privy Counsellor, Head of Department at the Ministry 
of the Interior of the Reich. : 
Dr. M. Fleischmann, Professor at the University of Halle. ‘ 
Dr. W. Schiicking, Professor at the University of Kiel, Member of the 
i Permanent Cours of Arbitration. 
Frau Dr. M. E. Luders, Member of the Reichstag. 
Vice-Admiral Baron A. von Frey- of the Reich Ministry for National Defence, 
berg, (who was provisicnally replaced by M. Eckhardt, 
5 “Oberregierungsrat’’). À 
f Secrstary-Gereral: : 
Dr. Néldeke, « . Counsellor of Legation. 
1 Publics tions of the League of Nations. V. Legal Questions, 1930. V. 7. 
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UNITED STATES CE .MERICA 


Delegates: ; 
Mr. David Hunter Miller, 


Mr. Green H. Hackworth, 
Mr. Theodore G. Risley, 


Mr. Richard W. Flournoy, Jr., 


„Mrs. Ruth B. Shipley. 


Technical Advisers: 
Mr. Jesse S. Reeves, 
Mr. Edwin M. Borchard, 
Mr. Manley O. Hudson, 
Commander A. A. Corwin, 
Mr. S. W. Bogzs, 
Miss Emma Wold, 


Secretary: 

Mr. Stanley Woodward, 
Delegates: 

M. Mare Leitmaier, 


M. Charles Schwagula, 


M. Charles Schönberger, 


Delegates: 
Sir Maurice Gwyer, K.C.B., 


“Mr. O. F. Dəwson, O.B.E., 
Mr, W. E. Beckett, 


Delegates: 
M. J. de Ruelle, 
M, C. de Visscher, 


M. R. Standaert, 
- M. Henri Rolin, 


Substitute Delegate: 
Mile. Marcelle Renson, 


Editor of T-extie, Department of State, Chairman of 
the Delega_ion 

Solicitor, Dzpertaent of State. Sg 

Solicitor, Dg ertment of Labour. 

Assistant Sol c'tar, Department of State, 


` Chief of the Eessoort Division, Department of State. 


Professor of hsemational Law, University of Michigan. 
Professor of nzemational Law, Yale University. 
Professor of “rte-national Law, Harvard University. 
Naval Attazké. 

Geographer, ~epartment of State. 

Legislative Secreary of the National Women’s Party. 


Secretary of Smoassy. 
AUSTELL 


Doctor of Ler, Legal Adviser of the Federal Chancel- 
lery, Denertrent for Foreign Affairs, Plenipoten- 
tiary. 

Doctor of Law, Consul General at the Department 
for Foreizr Afairs. 

Doctor of Law. Ministerial Adviser at the Federal 

` Ministry € Fiance. 


AUSTEALA. 


His Majestys P-ocurator General and Solicitor for the 
Affairs of Ws Majesty’s Treasury. 

Assistant Less] Adviser to the Home Office. 

Legal Adviser ic the Foreign Office. 


BELGICTI4 


Legal Advsrr o: the Ministry for Foreign Affairs. 

Professor et -he University of Ghent, Legal Adviser 
of the Miast-y for Foreign Affairs, Member offthe 
Permarens Crurt of Arbitration. 

Doctor of Lw et the Ministry of Justice. 

Legal Adviser o: the Ministry for Foreign Affairs. 


Barrister ai sae Court of Appeal. 


UNITED STATES DE BRAZIL 


Delegate: 


His eee. M. G. de Vianna 


Kelsch, 


Envoy Ex=zeorlinary and Minister Plenipotentiary. 
to the P-e dant of the Republic of Ecuador. 
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Delegates: 
Sir Maurice Cwyer, K.C.B., 


Mr. O. F. Dowson, O.B.E., 
Mr. W. E. Beckett, 
Tecinical Delegates: 

Mr. A. W. Brown, LL.D., 
Mr. W. H. Hancock, 
Mr. G. S. Kirg, M.C., 
Lieutenent-Commander R. M. 

Southem, 


Miss Ivv Williams, D.C.L., LL.D. 


Secrezary: 
Mr. W. Sirang, 


Delegate: 
M. Anguel Karagueusoff, 


Delegates. 
His Excallency the Honourable 
Philipp Roy, 


M. Jean Désy, 


Mr. Lesser B. Pearson, 
M. J. E. MeNeill, 


Delegates: 
His Excellency M. Miguel Cru- 
chaga-Toco-nal, 


M. Alejardro Alvarez, 


Vice-Admiral Hipolito Marchant, 


Secreiarie3: 
M. Enrique J. Gajardo V., 


M. Benjamin Cohen, 


171 


GREAT BRITAIN AND NORTHERN IRELAND 


His Majesty’s Procurator General and Solicitor for the 
Affairs of His Majesty’s Treasury. 

Assistant Legal Adviser to the Home Office. - 

Legal Adviser in zhe Foreign Office. 


Assistant Solicitor 40 His Majesty’s Treasury. 
Secretary’s Department, Admiralty. 

Treasury Solicitcr’s Department. 
Hydrographic Department, Admiralty. 


Assistant Adviser on League of Nations Affairs, Foreign 
Office. 


BULGARIA 


First President of thé Supreme Court of Cassation. 
CANADA 


Envoy Extraordinary and Minister Plenipotentiary to 
the President of the French Republic, Plenipoten- 
tiary, Head of the Delegation. 

Counsellor of the Legation to the President of the 
French Republic. 

First Secretary cf the Department of External Affairs, 

Advisory Counsel, Department of Justice. 


CHILE 


Former Prime Minister, former Ambassador to the 
President of the United States of America, former 
Professor of International Law, President of the 
Mixed Claims Commissions between Mexico and 
Germany and Mexico and Spain. 

Member of the Institute of France, Member and 
former Vice-President of the Institute cf Interna- 
tional Law, Legal Adviser of the Chilean Legations 
in Europe. 

Permanent Navel Delegate to the League cf Nations. 


Professor of International Law at the University of 
Chile, Secretary of the Legation to the Swiss Federal 
Council, Secretary of the Delegation. 

Former Secretary cf Embassy, Secretary of the Chair- 
man of the Mixed Claims Commissions: Mexico- 
Germany and Mexico-Spain, Secretary of the Head 
of the Delegation, 
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. CHINE A 
. Delegate: 
His Sene M. Chao-Chu Wu, Envoy Extz:-crGrary and Minister Plenipotentiary to 
` the Unitec St..t8 of America. 


` Technical Advisers: 


Mr. William Hsieh, Secretary oč Legacion. 
Mr. Yuen-li Liang, . Secretary cf Le;<tion. 
Secretaries: 
Mr. Nietsou Wang, Secretary o? Legadon. 
Mr. Sih Shou-heng, -: Attaché of gaion. 
f 7 COLOMEIA_ 
Delegates: : > 
His Excellency M. Francisco José Former Miæstez or Foreign Affairs, Permanent Dele- 
Urrutia, gate accradite= to the League of Nations, Envoy 
‘Extraordicery and Minister Plenipotentiary to the 
Swiss Fed_ral Gouncil. 
His Excellency M. Antonio José Permanent Delex:te accredited to the League of Na- 
Restrepo, _tions, Enoy Extraordinary and Minister Plenipoten- 
S i tiary, Membe: -f the Chamber of Representatives. 
Assistant Delegate: ; 
Dr. José Luis Arango, Doctor in Ccrisgradence and Political Sciences, Grad- 
j uate of the Tn-ttute of Higher International Studies, 
Paris, iccnery in the Consular Service, Acting 
Chargé C’sffatres to- Her Majesty the Queen of the 
Secretary: ao og Netherlands. 
M. G. Abadia. 
. CUBA. 
Delegates: 
His Excellency M. A. Diaz de Doctor of Law. Invoy Extraordinary and Minister 
‘Villar, Plenipotectiam to Her Majesty the Queen of the 
: Netherlants. 
His Excellency M. C. de Semen Doctor.of Law- Sinvoy Extraordinary and ‘Minister 
teros, Plenipotertiasy-to the Swiss Federal Council. 
DENMARK 
Delegates: ' 
M. F. C. Martensen-Larsen, Director et wh2 _/inistry of the Interior. 
- His Excellency M. Georg Cohn, Envoy Extreorérary and Minister Plenipotentiary. 
M. V. L. Lorcy, i . Director cf Gevzation, Captain. 
Technical Delegates: 4 
M. Hugo Hergel, ` i Secretary of the Legation to Her Majesty the Queen ` 
: of the Netherhads. ; ' 
M. Schau. Assistant CHief >z Department at the Ministry of the 
- Interior. : 
FREE CITY OF DATISIG 
Delegates: 
His Excellency M. Stefan Siecz- Under-Secresary əf State at the Polish Ministry: of 
‘kowski, . - Justice, Cuisf> the Delegation. 
. M. Georges Crusen, Doctor of Lew, > esident of the Supreme Court of the 
5 Free City. 
4 
gees 


Delegctes: 


His Excellency bd el Hamid 


Badaoui Pach-, 
His Excellency M ourad Sid 
Ahmed Bey, 


Secretary: 
M. Michel Dour-mar, 


Delegates: 
His Excellency M. Antonio 
Goicoechea, 


M. Ginés Vidal, 


M. Miguel de Argulo, 
M, Juan Gomez Montejo, 


Delegates: 


His Excellency Ņ. Ants Piip, ` 


M. Alexandre Va-ma, 


. Delegates: 


His Excellency D-. Rafael Erich, 


Dr. Onni Talas, 
M. Kaarlo Kaira, 


Assistant Del gate: 
M. Bruno Kiviko_ki, 


Secretary: 
Mile. Aina Forsman, 


Assistant-Secsetary: 
M. Päivö Tarjanre, 
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EGYPT 
President of the Litigation Committee. 


Royal Counsellor. 


Secretary of the State Litigation Committee. 


1 


SPAIN 


Former Minister of the Interior, Member of the Per- 
manent Court of Arbitration, Member of the Royal 
Academy of Naval and Political Sciences, Member 
of the General Codification Commission of Spain, 
Professor of International Law at the Diplomatic 
Institute, Madrid. ; 

Minister Plenipotentiary, Counsellor at the Embassy 
to the President of the German Reich. 

Procurator General of the Fleet. 

Head of Department, Legal Adviser of the Ministry 
of Justice. 


ESTONIA 


Professor of Internetional Law at the University of 
Tartu, former Chief of State, former Minister for 
Foreign Affairs. 

Mag. Jur., Director of administrative questions at the 
Ministry for Foreizn Affairs. 


FINLAND 


Envoy Extraordinary and Minister Plenipotentiary to 
His Majesty the King of Sweden, former Prime 
Minister, Chief of the Delegation. 

Professor at the University of Helsinki, former Minister 
of Justice, Member of Parliament. 

Barrister at Law. 


Consul General at The Hague, 
Graduate in Arts. 


Graduate in Law, Attaché of Legation, 
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Delegates: 
M. P. Matter, 


His Excellency M. Kammerer, 
M. de Navailles, 
M. J. Basdevant, 


M. Gilbert Gidel, 


Secretary-General: 
M. E. Pepin, 


Tecknical Advisers: 
M. Lecourbe, 


M. Rouchon-Mazerat, 

M. Dreyfus, 

Captain Guichard, 

M. Besson, 

Lieutenant Commander, Lambert, 


Secretaries: 
M. Louis Lucien-Hubert, 


M. de Panafieu, 


Delegates: 
His Excellency M. N. Politis, 


M. Megalos A. Caloyanni, 


M. J. Spiropoulos, 


Secretaries: 
M. G. Kousias, 


M. D. A. Carapanos, 
Delegate: f 

M. Eugène de Berezelly, 
Technical Delegates: 


M. Denis de Kovács, 
M. Béla de Szent-Istvány, 
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. FRANCI 


Member o? the Institute, Procurator General at the 
Supreme ott, President of the Delegation. 

Envoy Exier linary and Minister Plenipotentiary to 
Her Maj sty the Queen of the Netherlands, Vice- 
President cf -he Delegation. . 

Assistant- recor at the Ministry for Foreign Affairs. 

Legal Adv&er at the Ministry for Foreign Affairs, © 
Professor &t the Faculty of Law of the University 
of Paris. 

Professor a ths Faculty of Law of the University of 
Paris an=st he Free School of Political Sciences. 


Assistant Leza Adviser at the Ministry for Foreign 
Affairs. 


Director of MMezitime Fisheries at the Ministry of the 
Mercanti e Marine. 

“Mattre des R quêtes” at the “Conseil d'Êtat”. 

Assistant “recor at the Ministry of Justice. 

of the Hisz ricx] Service of the Navy. 

of the Miris-ry for the Colonies. 

of the Gereral Staff of the Navy. 


Assistans kege Adviser at the Ministry for Foreign 
Affairs. 
Attaché of Emoassy. 


GREIE 


Former Minster for Foreign Affairs, Envoy Extraordi- 
nary arc M nister Plenipotentiary to the President 
of the Freacn Republic. 

Former CŒ: nellor at the High Court of Appeal of 
Egypt, crrer Judge ad hoc of the Permanent 
Court d International Justice. 

Professor £ ternational Law at the University of 
Salonika. 


Secretary et tke Ministry for Foreign Affairs, Secretary 
of the T= egation. . 
Private S=retary of the Head of the Delegation. 


BUNGART 


Under-Secete=y of State, Chief of the Department 
of Inte=-ati-nal Law at the Ministry of Justice. 


Departme=tal Counsellor at the Ministry of the Interior. 
Departme-tal Counsellor at the Ministry for Foreign 
Affairs, 
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INDIA 
Delegctes: 
Sir Basanta Mullick, LC.S., Member of the Council of India, former Judge of the 
High Court, Patne. 
Sir Ewart Greaves, i Former Judge of the High Court, Calcutta, Doctor of 
Law. > 
Mr. A. Latifi, M-A., LL.M. (Cam- Barrister-at-Law (England), Commissioner of a Divi- 
bridge), LL.D (Dublin), sion, Panjab; former District Judge; former Member 
O.B.E., I.C.S- of the Panjab Legislative Council and of the Indian 
` Council of State. 
Secretaries: 
Mr. W. D. Croft, Principal, India Office, London. 
Mr. C. H. Silver India, Office, London. 
TRISH FREE STATE 
Delegetes: 
Mr. John J. Heame, Legal Adviser to the Department of External Affairs. 
Mr. J. V. Faby, Department of External Affairs. 
Mr. Charles Green, Chief Inspector, Department of Fisheries. 
Assistant Déegate: 
Miss Kathleen Ehelan, Barrister-at-Law. 
ICELAND 
Delegcte: : 
His Excellency YI. Sveinn Envoy Extraordinary and Minister Plenipotentiary, 
Bjgrnsscn, Representative of Iceland in Denmark, 
ITALY 
Delegates: 
His Excellency Erofessor Amedeo Minister Plenipotentiary, Counsellor of State, Chair- 
Giannini, man of the Delegation. 
Professor Giulio Diena, of the Royal University of Pavia. 5 
Professor Arrigo Cavaglieri, of the Royal University of Naples, 
Professor Gabriee Salvioli, of the Royal University of Pisa. 
Technical D-legates: 
Admiral of Divisbn Giuseppe Cantù. 
Staf Colonel Camillo Rossi, Military Attaché at Serlin. 
Marquis Cr. Lui Mischi, Colonial Director. ; 
Don Carlo Cao, Barrister-at-Law, Colonial Director. 
Commendatore Ir. Michele Counsellor at the Court of Appeal. 
Guiliano, 
Commendatore Manlio Molfese, Head of Department of the Civil Aviation and Air 
Traffic. 
Secretary: 
Dr. Giuseppe Erza Setti, Secretary at the Ministry for Foreign Affairs. 
JAPAN 
Delegates: 


His Excellency Er. Harukazu Ambassador to the President of the German Reich. 
Nagaoke, 
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His Excellency Viscount Kintomo 
Mushakoji, 

His Excellency N obutaro 
Kawashima, 


Technical Delegates: 
M. S. Tachi, - : 


M. S. Sakuma, 


Assistant Technical Delegates: 
M. S. Ohtaka, 
M. S. Hidaka, 


M. S. Matumoto, 


Secretary-General: 
M. S. Sakuma, 


Secretary: 
M: Y. Konagaya, 


Delegates: 
His Excellency M. G. P. Albat, 


- His Excellency M. Ch. Duzmans, 
M. R. Akmentin, 


Technical Adviser: 
. Admiral Count A. Keyserling, 


Secretary: 
Madame M. Sanders, 


Delegates: 
- M. Conrad Stumper, 
M. Albert Wehrer, 


Assistant Delegate: 
M. A. Rueb, ` 


Delegates: l 
M. Edùardo Suarez, 


Envoy Extrecrdmary and Minister Plenipotentiary to 
His Majesr the King of Sweden. 

Envoy Extrecrdnary and Minister Plenipotentiary to 
the Presid -rt 2f the Hellenic Republic. 


Professor at Łe _raperial University of Tokio, Member 
of the Irperial Academy, Associate of the Institute 
of Internsi2n_] Law. 

First Secreta-~ G Xmbassy. 


Secretary of _2g-t-.on. l 

Secretary of Embassy, Secretary at the Japanese Bureau 
for the Lezgue cf Nations, 

Secretary pf 1m sassy. 


First Secretar C Smbassy. is 


Attaché of Legation. 
LATYIW. 


Minister Pleripo-eatiary, Secretary-General at the Min- 
istry for Fcrega Affairs, Professor in the Faculty 
of Law at zke University of Riga, Head of the Dele- 
gation. 

Envoy Extmercirary and Minister Plenipotentiary 
to His Mej2sry the King of Yugoslavia, Permanent 
Delegate sc2relited to the League of Nations. 

Legal Advis-x & the Ministry for Foreign Affairs, 
Professcr it tae Hailey of Law at the University 
of Riga. 


Chief of the “avy 


Secretary ix sh Section for the League of’ Nations 
at the Miristrv Zor Foreign Affairs. 


LUXEMEERG 
Doctor of Læ,  cunsellor of Government. 
Doctor of Iaw, -egal Adviser at the Ministry for 
Foreign Afsir. 


Doctor in Læ, Scosul at The Hague. 


UNITED STATES IF MEXICO 


Head of th= Texel Department at the Bey, for- 


Foreign Affaire. 
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M. Antonis Castro Leal, 


Secretary: 
M. Fernández de la Regata, 


Delegates: 
M. H. E. Rey, 
M. Hankês Drielsma, 


Delegate: 
M. Tomás Francisco Medina, 


Delegates: 
His Excellency M. Arnold Reestad, 
M. Edvin Alten, 
M. Frede Castberg, 


Technical Advisers: 
M. L. J. E. Jorstad, 
M. C. F. Smith, 
M. Sigurd Johannessen, 
M. Christopher Meyer, 


Secretary: 
Mlle. Carmen Christophersen. 


President of the Delegation: 
Jonkheer V/. J. M. van Eysinga, 


Technizal Delegates: 
M. J. Limkurg, 
M. J. Kostars, 
M. J. P. A. François, 
Delegaies: 
M. W. C. Beucker Andreae, 


M. A. Neytzell de Wilde, 


Technical Advisers: 
M. E. G. Surie, 
Mme. L. C. Schönfeld-Polano, 
M. A. J. Hildebrandt, ; 


Secretaries: 
M. J. C. Beak. 
M. N. van Hasselt. 
M. W. A. van Ravesteyn. 
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Observer of the Mexican Government attached to the 
League of Nations. 


First Secretary of Legation to Her Majesty the Queen 
of the Netherlands. 


MONACO 


Consul General at The Hague. _ 
Barrister-at-law, Roterdam, and Consul at Rotterdam. 


NICARAGUA 
Permanent Delegate of Nicaragua accredited to the 
` League of Nations. 


NORWAY 


Doctor juris, former Minister for Foreign Affairs, 
Member of the Supreme Court. 
Doctor juris, Professor at the University of Oslo. 


Chief of Division at the Ministry for Foreign Affairs. 
Counsellor of Legatian, Consul at San Francisco. 
Director of Ministry. 

Commander, Royal Navy. 


NETHERLANDS 


Professor of Law at the University of Leyden, Member 
of the Permanent Court of Arbitration. 


Doctor of Law, Member of the Council of State. 

Doctor of Law, Counsellor at the Supreme Court. 

Doctor of Law, Chief of the League of Nations Section 
at the Ministry foz Foreign Affairs. 


Doctor of Law, Chief of the Legal Section at the Min- 

_ istry for Foreign Affairs. 

Doctor of Law, Former President of the “Volksraad” 
of the Netherland Indies, Chief of Division at 
the Colonial Ministry. 


Vice-Admiral (retired). ; 
Doctor of Law, Director at the Ministry of Justice. 


Doctor of Law, Director at the Ministry of Finance. 
i 
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Delegates: 
His Excellency M. Mariano H. 
Cornejo, 


His Excellency M. Alejandro 
Puente, : 


Delegate: 
His Excellency M. Sepahbodi, 


Assistant Delegate: 
M. A. Motamédy, 


Delegates: 
His Excellency M. S. Sieczkowski, 


M. S. Rundstein, 
Professor J. Makowski, 


Technical Adviser: 
Commander E. Solski, 


Secretaries: 
M. S. Lubomirski, 


M. W. Kulski, 


_ Delegates: 
Dr. José Caeiro da Matta, 


His Excellency Dr. José Maria 


` Vilhena Barbosa de Magalhes, 


Dr. José Lobo d’Avila Lima, 


Technical Adviser: 
Commander Marcelino Carlos, 


Secretary: 
Dr. Antonio de Faria, 
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PERU 


Representatie -n the Council of the League of Na- 
tions, Envoy Extraordinary and Minister Plenipo- 
tentiary +c th President of the French Republic. 

Envoy Extrsordmary end Minister Plenipotentiary to 
His Britanric Majesty. 


` PERS 1 


Permanent [ekgate accredited to the League of 
Nations, Env y Extraordinary and Minister Pleni- 
potentiary to che Swiss Federal Council. 


First Secrate-v cf Legation. 


POLAND 


Under-Secr2 ary of State at the Ministry of Justice, 
Chief of «Le I elegation. 

Doctor o? haw Legal Adviser at the Ministry for 
Foreign a fairs. ; 

Doctor of Iaw, Chief of the Treaty Section in the 
Ministry > Foreign Affairs. 


of the Staff. 


Secretary cÉ the Legation to Her Majesty the Queen 
of the Nerherands. 

Doctor of Lew, Rapporteur in the Ministry for Foreign 
Affairs. 


PORTUCAL 


Rector of zhe Wniversity of Lisbon, Professor at the 
Coimbra ind Lisbon Faculties of Law, Vice Presi- 
dent of t= H_gher Council of Public Education. 

Professor of La~ at the University of Lisbon, Member 
of the C:mnittee of Experts for the Progressive 
Codificasbn -f International Law of the League of 
‘Nations, Former Minister for Foreign Affairs, of 
Justice ard o Public Education. 

Professor oz Lrw at the Universities of Lisbon and 
Coimbza, Legal Adviser at the Ministry for Foreign 
Affairs. 


Director of Fis aeries at the Ministry of Marine. 


Secretary c Legation at the Portuguese League of 
Nations Cffie in the Ministry for Foreign Affairs. 
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Delegates: 
M. Victor Merz, 
His Excellency M- Paul Dinicheri, 


Technical Déegates: 
M. A. de Reding-Biberegg, 
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ROUMANIA 


Envoy Extraordinary and Minister Plenipotentiary to 
His Britannie Majesty, Professor at the University 
of Bucharest, Parmanent Delegate accredited to 
the League of Nations, President of the Delegation. 

Professor of International Law at the University of 
Bucharest, Deputy-Judge of the Permanent Court 
of International Justice, Associate of the Institute 
of International Law, Vice-President of the Dele- 
gation. 

Professor of Civil Law at the University of Bucharest, 
Legal Adviser at the Ministry for Foreign Affairs. 

Professor of International Law at the University of 
Bucharest, 


Professor of International Public Law ai the University 
of Jassy. 


SALVADOR 


Permanent Delegate accredited to the League of Na- 
tions, Envoy Extraordinary and Minister Plenipo- 
tentiary to the President of the French Republic. 


SWEDEN 


Envoy Extraordinary and Minister Plenipotentiary 
to Her Majesty tke Queen of the Netherlands. 

Envoy Extraordinary and Minister Plenipotentiary to 
His Majesty the King of Italy. 

Director of the Legal Division at the Ministry for 
Foreign Affairs. 


Chief of Archives a> the Ministry for Foreign Affairs. 
Commodore, Chief of Section of the General Staff of 
the Navy. 


Second Secretary of the Legation to Her Majesty the 
Queen of the Netherlands. 


SWITZERLAND 


Federal Judge. 
Minister Plenipotentiary, Chief of the Division for 
Foreign Affairs in the Federal Political Department. 


Assistant at the Federal Department for Justice and 
Police. 

First Chief of Section at the Federal Political Depart- 
ment. 
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pe CZECHOSLOY! AXIA 
Delegates: i : 
His Excellency M. Miroslav Envoy Extr=xd=mary and Minister Plenipotentiary to. 
PleSinger-BoiZinov, Her Majes fhe Queen of the Netherlands, Head of 
_' che Delegezzor 
Dr. Václav Joachim, Chief of Sects n the Ministry of the Interior, Privat- 
i docent of Dabic Law, Assistant Director of the Free 
_ School of >eliacal Sciences at Prague. 
Dr. Antonin Koukal, Chief Counselor at the Ministry of Justice. i 
Dr. František Sitensky, Chief Counsel orat the Ministry of Commerce. 
Experts: 
Mme. Dr. Milada Krél-Horakové, : 
Dr. Bohumil Kuéera, “Secretary of zhe Legation to Her Majesty the Queen of 
the Nethet=n_Is, Privat-docent of private and public 
Internatiosz:1 Law. 
Secretaries: ; 
Dr. Vladimir Matějka, First Secretery of the Legation to Her Majesty the 
l ; ' Queen cf ta2 Tetherlands. 
TURK 
Delegates: : : 
His Excellency Nousret Bey, President of che “Conseil d’État”, President of the 
, Delegaticr. ` . 
Veli Bey, CO Legal Advise of the Ministry for Foreign Affairs. 
Dr. Chinasi Bey, ` Director at #2 Ministry of Justice. f 
URUGUAY ‘ 
Delegate: 


His Excellency Dr. Enrique Buero, Envoy Extrorcinary and Minister Plenipotentiary to 
His Majesty he King of the Belgians and to Her 
x Ne Majesty -e Gueen of the Netherlands. ; 


i YUGOSLAVIA (madom of) 
Delegates: i 


His Excellency M. Bochko Envoy Extraor-inary and Minister Plenipotentiary 
Christitch, to.Her Majety the Queen of the Netherlands, 
President 21 tae Delegation. 
Dr. Miléta Novakovitch, Professor a3 tae University of Belgrade, former Judge 
ad hoc cE zh- Permanent Court of International 
Justice. 
Dr. Anté Verona, Rector of fhe Shool of Higher Economic and Com- 
mercial Siis at Zagreb. ` 
` Assistant Delegate: : 
Dr. Ivan V. Soubbotitch, ___ Chief of Sesinin the Ministry for Foreign Affairs. 
Technical Adviser: 
Dr.-Slavko Stoikovitch, — - Attaché af Ine Leparations Commission. 
Mme. Anne Godyevatz, PARURE 
i 
a 
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and as observers: 


UNION OF SOVIET SOCIALIST REPUBLICS 


His Excellency M Dmitri Kourski, Ambassador to His Majesty the King of Italy. 
Assisted by: 


M. George Lachk=vitch, Legal Adviser at the Embassy to the President of the 
f - French Republie, 
M. Vladimir Egodew, Legal Adviser at the “People’s Commissariat” for 
i Foreign Affairs. 


who met at TEe Hague on 13th March, 1930, with, as President, Monsieur 
HEEMSKERK, formerly Prime Minister of the Netherlands, and, as Secretary- 
General, Monsieur J. A. Burro, Legal Adviser of the Secretariat of the 
League of Natbns, appointed in their respective capacities by the Council of 
the Lesgue of Nations. 

Mr. Davin Hunter MILLER (United States of America), Dr. HARUKAZU 
Nacaoxa (Jagan) and Monsieur Epvarpo Svuarnz (Mexico) were elected 
Vice-President: . 

Monsieur H. Dantiizs, Secretary at the Ministry for Foreign Affairs of the 
Netherlands, was appointed Deputy Secretarv-(General. 

The three qaestions on the agenda of the Conference, that is to say, 
Nationality, Territorial Waters and the Responsibility of States for Damage 
caused in their Territory to the Person or Property of Foreigners, were each 
examined by a Committee. 

_ The Commitee on Nationality was presided over by M. N. Politis 
(Greece), assisted by M. Chao-Chu Wu (China), Vice-Chairman, and Dr. 
J. G. Guerrero “Salvador}, Rapporteur. 

The Commit:ee on Territorial Waters was presided over by M. Géppert 
(Germany), asssted by M. Antonio Goicoechea (Spain), Mee Cope 
and M. J. P. A François (Netherlands), Rapporteur. 

The Commit ee on Responsibility was presided over by M. vite Basde- 
vant (France), assisted by M. A. Diaz de Villar (Cuba), Vice-Chairman, 
and M. C. deVischer (Belgium), Rapporteur. 

The Confererce also appointed a Drafting Committee consisting of M. 
Amedeo Giannini (Italy), Chairman, M. E. Pépin (France), as Rapporteur, 
and Mr. W. E. Beckett (United Kingdom), M. Miguel Cruchaga-Tocornal 
(Chile), Mr. Menley O. Hudson (United States of America) and M. Henri 
Rolin (Belgium). 

As a result oz the discussions which are recorded in the minutes of the 
plenary meetings and of the meetings of the Committees, which were held- 
from the 138th March to the 12th April, 1930, a number of instruments, 
resolutions and -ecommendations were drawn up. 


A-—NATIONALITY 


The provisions which were drawn up by the Committee on Nationality 
were embodied the following Convention and Protocols: 
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1. Convention on certain questions 1elat-ng to the conflict of nationality 
laws. 

_ 2, Protocol relating to military oblizgatons in certain cases of double 
nationality. 

3. Protocol relating to a certain case >i etatelessness.: 

4. Special Protocol relating to statelosenzss. 

The Convention and Protocols constitute separate instruments, which will 
bear today’s date and remain open for Sgnature until the 31st December, 
1930. 

In addition the following recommend.zicns were formulated: 


I 


The Conference is unanimously of th: orinion that it is very desirable 

that States should, in the exercise of baei- power of regulating questions of 
nationality, make every effort to reduce = far as possible cases of statelessness, 

and that the League of Nations shod continue the work which it has 
already undertaken for the purpose of exriv-ng at an international settlement 
of this important matter. : 


IL 


The Conference recommends States 5) 2xamine whether it would be de- 
sirable that, in cases where a person lo es his nationality without acquiring 
another nationality, the State whose neticnality he last possessed should be 
bound to admit him to its territory, a> th= request of the country where he 
is, under conditions different from tho: e€ St out in the Special Protocol re- 
lating to statelessness, which has been adc pted by the Conference. 


Te - 

The Conference is unanimously of 743 «pinion that it is very desirable 

that States should, in the exercise of s1er power of regulating questions of 
nationality, make every effort to redaze so far as possible cases of dual 
nationality, ` 

and that the League of Nations shet H zonsider what steps may be taken 
for arriving at an international settlexert of the different conflicts which 
arise from the possession by an indivicwa of two or more nationalities. 


F 


The Conference recommends that Stats should adopt legislation designed 
to facilitate, in the case of persons pcssesing two or more nationalities at 
birth, the renunciaticn of the nationeLiy of the countries in which they are 
not resident, without subjecting such --munciation to unnecessary conditions. 
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vV 


It is desirable that States should apply the principle that the acquisition 
of g foreign nationality through ator elientian involves the loss of the previ- 
ous nationality. 

It is also desirable that, pending the complete realisation of the above 
principle, States before conferring their nationality by naturalisation should 
endeavour to ascertain that the person concerned has fulfilled, or is in a 
position to fulfil, the conditions required by tke law of his country for the 
loss of its nationality. 


VI 


The Conference recommends to States the study of the question whether 
it would not be possible 

1. to introduce into their law the principle of the equality of the sexes in 
matters of nationality, taking particularly into consideration the interests 
of the children, l 

2. and especially to decide that in principle the nationality of the wife 
shall henceforth not be affected without her consent either by the mere fact 
of marriage or by any change in the nationality of her husband. 


VII 


The Conference recommends that a woman who, in consequence of her 
marriage, has lost her previous nationality without acquiring that of her 
husband, should be able to obtain a passport from the State of which her 
husband is a national. 


VIII 


The Conference draws the attention of States to the advisability of ex- 
amining at a future conference questions connected with the proof of na- 
tionality. 

. It would be highly desirable to determine the legal value of certificates of 
nationality which have been, or may be, issued by the competent authorities, 
and to ley down the conditions for their recognition by other States. 


B.—TERRITORIAL SEA 


The Committee on Territorial Waters felt that the expression “territorial 
sea” was more appropriate. 

This Committee embodied the results of its work in a Report with three 
Annexes. 

In addition the Conference adonied the following resolution and recom- 
mendations: 
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I 


RESOLUEDL 
The Conference, 


Notes that the discussions have reveai-d, n respect of certain fundamental 
points, a divergence of views which for t= present renders the conclusion of a 
convention on the territorial sea impos=ble but considers that the work of 
codification on this subject should be coazizued. It therefore: 


1. Requests the Council of the —2azue of Nations to communicate 
to the Governments the articles, an22x3d to the present Resolution and 
dealing with the legal status of tre €rritorial sea, which have been 
drawn up and provisionally approved vith a view to their possible incor- 
poration in a general convention or it territorial sea; 

2. Requests the Council of the Leazrs of Nations to invite the various 
Governments to continue, in the lizrt əf the discussions of this Confer- 
ence, their study of the question 07 tLe breadth of the territorial sea, 
and questions connected therewith. anc to endeavour to discover means 
of facilitating the work of codificat=n 

3. Requests the Council of the Le. sue of Nations to be good enough to 
consider whether the various maritixe States should be asked to trans- 
mit to the Secretary-General offiz-cl information regarding the base 
lines adopted by them for the determination of their belts of territorial 
sea; 

4. Recommends the Council of tLe League s Nations to convene, as 
soon as it deems it opportune, a new zoaference either for the conclusion 
of a general convention on all quesi.oas connected with the territorial 
sea, or even—if that course shou:c s-em desirable—of a convention 
limited to the points dealt with in tte Annex. 


; ANNZX 
THE LEGAL STATUS OF THE TERRITORIAL SHA 
GENERAL PE@7I IONS 


Artick 1 
The territory of a State includes a be. sfsea described in this Convention 


as the territorial sea. 
Sovereignty over this belt is exercised subject to the conditions prescribed 


by the present Convention and the otter rales ‘of international law. 


Article 2 
The territory of a Coastal State inc uc=s also the air space above tis 
territorial sea, as well as the bed of the see, and the subsoil. 
Nothing in the present Convention prejidices any conventions or other 
rules of international law relating to tae exercise of sovereignty in these 
domains. 
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RIGHT OF PASSAGE 
Article 3 


“Passage” means navigation through the territorial sea for the purpose 
either of traversing that sea without entering inland waters, or of proceeding 
to inland watecs, or of making for the high sea from inland waters. 

Passage is not innocent when a vessel makes use of the territorial sea of a 
Coastal State Zor the purpose of doing any act prejudicial to the security, 
to the public policy or to the fiscal interests of that State. 

` Passage inclades stopping and anchoring, but in so far only as the same are 
incidental to o-dinary navigation or are rendered necessary by force majeure 
or by distress. 


I. VESSELS OTHER THAN WAR SHIPS 
Article 4 


A Coastal State may put no obstacles in the way of the innocent passage 
of foreign vess=ls in the territorial sea. 
Submarine vessels shall navigate on the suriace. 


Article 5 
The right of passage does not prevent the Coastal State from taking all 
necessary steps to protect itself in the territorial sea against any act preju- 
dicial to the ser urity, public policy or fiscal interests of the State, and, in the 


case of vessels proceeding to inland waters, against any breach of the condi- 
tions to which she admission of those vessels to those waters is subject. 


Article 6 


Foreign vesszls exercising the right of passage shall comply with the laws _ 
and regulations enacted in conformity with international usage by the 
Coastal State, and, in particular, as regards: 

(a) the safety of traffic and the protection cf channels and buoys; 

(b) the protection of the waters of the Coastal State against pollution 
of any kind catsed by vessels; 

(c) the protection of the products of the territorial sea; 

(d) the rights of fishing, shooting and analogous rights belonging to the 
Coastal State. 

The Coastal State may not, however, apply these rules or regulations in 
such a manne” as to discriminate between foreign vessels of different 
nationalities, ner, save in matters relating to fishing and shooting, between 
national vessels and foreign vessels. 


Article 7 


_ No charge may be levied upon foreign vessels by reason only of their 
passage througl the territorial sea. 
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Charges may only be levied upon = foreign vessel passing through the 
territorial sea as payment for specific se-~ices rendered to the vessel. These 
‘charges shall be levied without discrim-xcafion. 


Artick 8 


A Coastal State may not take any sizs on board a foreign vessel passing 
throug, the territorial sea to arrest azy person or to conduct any investi- 
gation by reason of any crime commiciec on board the vessel during its 
passage, save only in the following cas-e: 

(1) if the consequences of the crime 2xt2nd beyond the vessel; or 

(2) if the crime is of a kind to disturt -h2 peace of the country or the good 
order cf the territorial sea; or 

(3) if the assistance of the local auchocities has been requested by the 
‘eaptain of the vessel or by the consul >? the country whose flag the vessel 
flies. 

The above provisions do not affect hn -ight of the Coastal State to take 
any steps authorised by its laws for th= pu-pose of an arrest or investigation 
on board a foreign vessel in the inlanc waters of that State or lying in its 
territorial sea, or passing through the tı xisorial sea after leaving the inland 
waters. l 

The local authorities shall in all cas-s pay due regard to the interests of 
navigation when making an arrest on Ecard a vessel. 


l Artie 9 

A Coastal State may not arrest nor =i7ezt a foreign vessel passing through 
the territorial sea, for the purpose of =xsrzising civil jurisdiction in relation 
to a person on board the vessel. A Coagal State may not levy execution | 
against or arrest the vessel for the purp2se of any civil proceedings save only 
in respect of obligations or liabilities incmr=d by the vessel itself in the course 
of or for the purpose of its voyage throu gh the waters of the Coastal State. 

The above provisions are without prej.idice to the right of the Coastal 
State în accordance with its laws to levy execution against, or to arrest, a 
foreign vessel in the inland waters of tLe State or lying in the territorial sea, ` 
or passing through the territorial sea efte? leaving the inland waters of the 
State, for the purpose of any civil prcececings. 


ArticB 1) 
_ The provisions of the two precedinz Articles (Arts. 8 and 9) are without 
prejudice to the question of the treatmert of vessels exclusively employed 
in a governmental and non-commercis. 3e:vice, and of the persons on board 
such vessels. 
Artic 11: 

The pursuit of a foreign vessel for an infringement of the laws and regu- 

lations of a Coastal State begun when she foreign vessel is within the inland 
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waters or terr.torial sea of the State, may bə continued outside the terri- 
torial sez, so bng as the pursuis has not been interrupted. The right of 
pursuit ceases as soon as the vessel which is pursued enters the territorial sea 
of its own coumtry or of a third State. 

The pursuit shall only be deemed to have begun when the pursuing vessel 
has satistied i-self by bearings, sextant angles, or other like means that the 
pursued vesse or one of its boats is within the limits of the territorial sea, 
and has begur the pursuit by giving the signal to stop. The order to stop 
shall be given at a distance which enables it to be seen or heard by the other 
vessel. i 

A captare ox the high sea shall be notified without delay to the State whose 
flag the captured vessel flies. 


I. WARSHIPS 
Article 12 


As a general rule, a Coastal State will not orbid the passage of foreign 
warships in it. territorial sea and will not require a previous authorisation 
or notification ` 

The Coasta) State has the righż to regulate the conditions of such passage. 

Submarinesshall navigate on the surface. 


Article 13 


Tf a foreign warship passing tarough the territorial sea does not comply 
with the regulations of the Coastal State and disregards any request for com- 
pliance which may be brought to its notice, the Coastal State may require 
the warship tc leave the territorial sea. 


II 
RECOMMENDATICN CONCERNING INLAND WATERS 


The Ccnference recommends 

That the Convention on the international régime of maritime ports, 
signed at Gensva on the 9th December, 1923, should be supplemented by 
the adoption f provisions regulating the scope of the judicial powers of 
States with rezard to vessels in their inland waters. 


Il 
RECOMMENDATION CONCERNING THE PROTECTION OF FISHERIES 


The Conference, 

Taking into 2onsideration the importance of the fishing industry to certain 
countries; 

Recognising further that the protection of the various products of the 
sea must be ccnsidered not only :n relation to the territorial sea but also to 
the waters bey-nd it; 
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And that it.is not competent to dea. with these problems nor to do any- 
thing to prejudge their solution; 

Noting also the steps already initiased on these subjects by certain 
organs of the League of Nations, 

Desires to affirm the importance of tLe Fork already undertaken or to be 
undertaken regarding these matters, eitner through scientific research, 
or by practical methods, that is meascres of protection and collaboration 
which may be recognised as necessary Hr ~he safeguarding of riches consti- 
tuting the common patrimony. 


C.—RESPONSIBILITY OF STATES 


The Responsibility Committee was unadle to complete its study of the 
question of the responsibility of States :cr Jamage caused on their territory 
to the person or property of foreigners, wc accordingly was unable to make 
any report to the Conference. 


D.—GENERAL RECOMMENDATDMS WITH A VIEW. TO THE 
PROGRESSIVE CODIFICATION 9? INTERNATIONAL LAW 


Finally the Conference adopted the folowing recommendations with a 
view to the progressive codification of mt: rnational law: 


I 

The Conference, 

With a view to facilitating the progressive codification of international 
law, 

Recommends 

That, in the future, States should be zutled as far as possible by the pro- 
visions of the Acts of the First Confercrc= for the Codification of Interna- 
tional Law in any special convention: which they may conclude among 
themselves. Í 


II 

The Conference, 

Highly sppreciating the scientific w-rk which has been done for codifi- 
cation in general and in regard to the subj: cts on its agenda in particular, 

Cordially thanks the authors of such werk and considers it desirable 

That subsequent conferences for the :odification of international law 
should also have fresh scientific work 1; -heir disposal and that with this 
object, international and national instizut-ons should undertake at a suf- 
ciently early date the study of the furaznental questions of international 
law, particularly the principles and rules and their application, with special 
reference to the points which are placed on the agenda of such conferences. 
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I 
The Conference, 

- Considering it to be desirable that there should be as wide as possible 
a coédrdinaticn of all the efforts made for the codification of international ` 
law, 

Recornmends 

That the work undertaken with this object under the auspices of the 
League of Nations and that undertaken by the Conferences of American ` 
States may k= carried on in the most complete harmony with one another. 


IV 

The Conference, 

Calls the atention of the League of Nations to the necessity of preparing 
the work of the next conference for the codification of international law a 
sufficient tim- in advance to enable the discussion to be carried on with the 
necessary rap_dity and in the light of the information which is essential. 

For this purpose the Conference would consider it desirable that the pre- 
paratory wor= should be organised on the following basis: 


1. The Committee entrusted with the task of selecting a certain 
number cf subjects suitable for codification by convention might draw 
up a report indicating briefly and clearly the reasons why it appears 
possible snd desirable to conclude international agreements on the sub- 
jects selected. This report should be sent to the Governments for 
their opirion. The Council of the League of Nations might then draw 
up the li:t of the subjects to be studied, having regard to the opinions 
expressec by the Governments. 

2. An appropriate body might be given the task of drawing up, in 
the light >f all the data furnished by legal science and actual practice, a 
draft convention upon each question selected for study. 

3. The draft conventions should be communicated to the Govern- 
ments wish a request for their observations upon the essential points, 
The Couxcil would endezvour to obtain replies from as large a number 
of Goverrments as possible. 

4. The replies so received should be communicated to all the Gov- 
ernments with a request both for their opinion as to the desirability of 
placing such draft conventions on the agenda of a conference and also 
for any fesh observations which might be suggested to them by the 
replies of the other Governments upon the drafts. 

5. The Council might then place on the programme of the Con- 
ference sich subjects as were formally approved by a very large 
majority of the Powers which would take part therein. 


IN FAITH WHEREOF the above-mentioned Delegates have signed the pres- 
ent Final Act. 
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Done at The Hague on the twelfth dzy G April, one thousand nine hun- 
dred and thirty, in a single copy, which chal be deposited in the archives of 
the Secretariat of the League of Natiors ard of which certified true copies ` 
shall be transmitted by the Secretary--enzral to all the Members of the 
League of Nations and all the non-Mem2r £ tates invited to the Conference. 


Union or SOUTH AFRICA 

Charles W. H. Lansdown 
GERMANY 

Géppert 

Hering 

Richter 

Fleischmann 

Schiicking 

Fr. von Freyberg 

M. Elisabet Luders 
UNITED STATES or AMERICA 

David Hunter Miller 

Green H. Hackworth 

Theodore G. Risley 

Ruth B. Shipley . 
AUSTRALIA 

Maurice Gwyer 

Oscar F. Dowson 

W. E. Beckett 
AUSTRIA 

Leitmaier 
BELGIUM 

J. de Ruelle 

Ch. de Visscher 

Marcelle Renson 
BRAZIL 

G. de Vianna Kelsch 


Subject to reservation as regards the sec- 
ond paragraph of the fifth recommendation 


regarding questions of nationality. 


GREAT BRITAIN 
AND NORTHERN IRELAND 


and all Parts of the British Empire 
which are not separate Members of 


the League of Nations. 


Maurice Gwyer 
Osar F. Dowson 
W E. Beckett 


CANDA 

Jean Désy 

L. B. Pearson 

J. F. MacNeill 
CHILE 

M guel Cruchaga 


Abjandro Alvarez 
H Marchant 


(CHITA 
CLao-Chu Wu l 


TOL MBIA 
Francisco José Urrutia 
A. J. Restrepo 
(CBA 
D az de Villar 
Ozrlos de Armenteros 


LENMARE 


F. Martensen-Larsen 
V Lorck 


Erez Crry or DANzIG 
Stefan Sieczkowski 


EGYET 
A Badaoui 
M. Sid Ahmed 


SPAN 
A Goicoechea - 
Gnés Vidal 
Miguel de Angulo 
Jian Gomez Montejo 


1 Translation by the Secretaria>oi the League of Nations. 


ESTONIA 
A. Piip 
Al. Warma 
FINLAND 
Onni Talas 
Bruno Kivikoski 
FRANCE 
Paul Matter 
_ A. Kammerer 
GREECE 
Ad referendum 
Megalos Caloyanni 
Jean Spiropoulos 
HUNGARY 
Eugène de.Berezelly 
INDIA 
Basanta Kumar Mullick 
Alma Latifi 
IRISH Free STATE 
John J. Hearne 
John V. Faby 
Charles Green 
ICELAND 
Sveina Bjørnsson 
ITALY 
Ameceo Giannini 
Giulio Diena 
Arrigo Cavaglieri 
Gabrizle Salvioli 
Giuseppe Cantii 
Camillo Rossi 
Michele Giuliano 
JAPAN 
H. Nagaoka 
Latvia 
Charles Duzmans 
Robert Akmentin 
LUXEMBURG f 
Conrad Stumper 
Mexico 
Eduardo Suarez 
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NICARAGUA ` 

T. F. Medina 
Norway 

J. Jorstad 
Tur NETHERLANDS 

v. Eysinga 
PERU 

A. N. Puente 
POLAND : 

Stefan Sieczkowski 

S. Rundstein 

J. Makowski 
PorTuGAL 

José Caeiro da Matta 

José Marfa Vilhena Barbosa de 

Magalhaes 

Prof. Doutor J. Lobo d’Avila Lima 
RouMANIA 

Demstre Negulesco 

C. M. Sipson 

N. Dascovici 
SALVADOR 

J. Gustavo Guerrero 


SWEDEN 


Adlercreutz 
SWITZERLAND 

V. Merz 

Paul Dinichert 
CZECHOSLOVAKIA 

Miroslav Plešinger-Božinov 

Dr. Yaclav Joachim 

D. Sitensky 
TURKEY 

M. Nousret 

Veli 

Chinssi Zihni 
URUGUAY 

E. E. Buero 


YUGOSLAVIA 
B. Christitch 
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CONVENTION ON CERTAIN QUESTIONS RELATING TO THE 
CONFLICT OF NATIONALITY LAWS?! 


[Names of the High Corirccting Parties.] 


Considering that it is of importance to settle by international agreement 
questions relating to the conflict of naticnaity laws; 

Being convinced that it is in the general iz terest of the international com- 
munity to secure that all its members shorld recognise that every person 
should have a nationality and should heve wne nationality only; 

Recognising accordingly thet the ideal tc wards which the efforts of hu- 
manity should be directed in this domain is :he abolition of all cases both of 
statelessness and of double nationality; 

Being of opinion that, under the econ=mi:. and social conditions which at 
present exist in the various countries, it i3 nct possible to reach immediately 
a uniform solution of all the above-menz.on-d problems; 

Being desirous, nevertheless, as a first step toward this great achie raent 
of settling in a first attempt at progressive codification, those questions 
relating to the conflict of nationality laws or which it is possible at the pras- 
ent time to reach international agreement, 

Have decided to conclude a Convention and have for this purpose sp- 
pointed as their Plenipotentiaries: 


[Designation of Ple-ipeEentiaries.] 


Who, having deposited their full powezs řoand in good and due form, have 
agreed as follows: 


CHAPTER I.—GENEBAL PRINCIPLES 
Article 1 


It is for each State to determine under ite own law who are its nationals. 
This law shall be recognised by other Stazes -n so far as it is consistent with 
international conventions, international sus-om, and the principles of law 
generally recognised with regard to national-ty. 


Article 2 


Any question as to whether a person pos:esses the nationality of a par- 
ticular State shall be determined in acecrdaxce with the law of that State. 


Article 3 


Subject to the provisions of the present Ccnvention, a person having two 
or more nationalities may be regarded as iis naticnal by each of the States 
whose nationality he possesses. 


1 Publications of the League of Nations. V. Legal Questions. 1930. V. 3. 
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Article 4 


A State may not afford diplomatic protection to one of its nationals against 
a State whose nationality such person also possesses. 


Article 5 


Within a third State, a person having more than one nationality shall be 
treated as if ke had only one. Without prejudice to the application of its 
law in matters of personal status and of any conventions in force, a third 
State shall, of the nationalities which any such person possesses, recognise: 
exclusively in its territory either the nationality of the country in which he 
is habitually snd principally resident, or the nationality of the country with 
which in the circumstances he appears to be in fact most closely connected. 


Article 6 


Without pzejudice to the liberty of a State to accord wider rights to 
renounce its nationality, a person possessing two nationalities acquired 
without any voluntary act on his part may renounce one of them with the 
authorisation. of the State whose nationality he desires to surrender. 

This autho-isation may not be refused in the case of a perscn who has his 
habitual and principal residence abroad, if the conditions laid down in the 
law of the State whose nationality he desires to surrender are satisfied. 


CHAPTER IJ.—Exparriatioy PERMITS 
Article 7 


In so far es the law of a State provides for the issue of an expatriation 
permit, such 2 permit shall not entail the loss of the nationality of the State 
which issues it, unless the person to whom it is issued possesses another 
nationality o? unless and until he acquires another nationality. 

An expatration permit shall lapse if the holder does not acquire a new 
nationa.ity within the period fixed by the State which has issued the permit. 
This provisicn shall not apply in the case of an individual who, at the time 
when he reczives the expatriation permit, already possesses a nationality 
other than that of the State by which the permit is issued to him. 

The State whose nationality is acquired by a person to whom an expatria- 
tion permit Las been issued, shall notify such acquisition to the State which 
has issued tke permit. 


SHAPTER IIT.—Nationatity or MARRIED WOMEN 
Article 8 


If the nat:onal law of the wife causes her to lose her nationality on mar- 
riage with a Zoreigner, this consequence shall be conditional on her acquiring 
the national-ty of the husband. 
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Articl2 9 
If the national law of the wife causes her. to lose her nationality upon a 
change in the nationality of her husband occurring during marriage, this 
consequence shall be conditional on her acquiring her husband’s new | 


nationa-ity. 
Article 19 


Natiwalisation of the husband during ma riage shall not involve a change 
in the nationality of the wife except y with h-r consent. 


Article 11 


The wife who, under the law of her councry,. lost her nationality on mar- 
riage shall not recover it after the dissoluticn of the marriage except on her 
own application and in accordance with tke law of that country.. If she 
does recover it, she shall lose the nationality which she acquired by reason 
of the marriage, 


CHAPTER [V.—NationaLity OF CHILDREN 
Article 12 


Rules of law which confer nationality by r-ason of birth on the territory of 
a State shall not apply automatically to chldren born to persons enjoying 
diplomatic immunities in the country where the birth occurs. 

The law of each State shall permit child em of consuls de carrière, or of, 
officials of foreign States charged with offcial missions by their Governments, 
to become divested, by repudiation or othe-wise, of the nationality of the 
State in which they were born, in any case In which on birth they acquired 
dual nationality, provided that they retain she nationality of their parents, 


Article 13 


Naturalisation of the parents shall conZe- on such of their children as, 
according to its law, are minors the nationelity.of the State by which the 
naturalisation is granted. In such ease the law of that State may specify 
the conditions governing the acquisition o: its nationality by the minor 
children as a result of the naturalisation o: the parents. In cases where 
minor children do not acquire the nationality of their parents as the result of 
the naturalisation of the latter, they shell retain their existing nationality. - 


sicle 14 


A child whose parents are both unknown sall have the nationality of the 
country of birth. If the child’s parentags is: stablished, its nationality shall 
be determined by the rules applicable in casee where the parentage is known. 

A foundling is, until the contrary is proves], presumed to have been born 
on the territory of the State in which it was ound. 
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. Article 15 


Where the nationality of a State is not acquired automatically by reason 
of birth on its territory, a child born on the territory of that State of parents 
- having no nationality, or of unknown nationality, may obtain the national- 

ity of tne said State. The law of that State shall determine the conditions 
- governing the acquisition of its nationality in such cases. 


Article 16 


If the law of the State, whose nationality an illegitimate child possesses, 
recognises that such nationality may be losi as a consequence of a change in 
the civil status of the child (legitimation, recognition), such loss shall be 
conditional on the acquisition by the child of the nationality of another 
State under the law of such State relating to the effect upon nationality of 
changes in civil status. 


CHAPTER V.—ADOPTION 


Article 17 


If the law of a State recognises that its nationality may be lost as the result 
of adoption, this loss shall be conditional upon the acquisition by the person 
adopted of the nationality of the person by whom he is adopted, under the 
law of the State of which the latter is a national relating to the effect of 
adopticn upon nationality. 


CHAPTER VI.—GENERAL AND FINAL PROVISIONS 


Article 18 


The High Contracting Parties agree to apply the principles and rules con- 
tained in the preceding articles in their relations with each other, as from the 
date of the entry into force of the present Convention. 

The inclusion of the above-mentioned principles and rules in the Conven- 
tion shall in no way be deemed to prejudice the question whether they do or 
do not already form part of international law. 

It is understood that, in so far as any point is not covered by any of the 
provisions of the preceding articles, the existing principles and rules of 
international law shall remain in force. 


Article 19 


Nothing in the present Convention shall affect the provisions of any 
treaty, convention or agreement in force between any of the High Con- 
tracting Parties relating to nationality or matters connected therewith. 
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Article 20 


Any High Contracting Party may, wher Signing or ratifying the present 
Convention or acceding thereto, append az express reservation excluding any 
one or more of the provisions of Articles tc 17 and 21. 

The provisions thus excluded cannot bs adplied against the Contracting 
Party who has made the reservation nor >-lied on by that Party against any 
other Contracting Party. 


Article 2_ 


If there should arise between the Higa Ce=ntracting Parties a dispute of 
any kind relating to the interpretation or -prication of the present Conven- 
tion and if such dispute cannot be satisfactoriy settled by diplomacy, it shall 
be settled in accordance with any applicab.e =2reements in force between the 
parties providing for the settlement of interrational disputes. 

In case there is no such agreement in fore F etween the parties, the dispute 
shall be referred to arbitration or judicial : et#ement, in accordance with the 
constitutional procedure of each of the part=s to the dispute. In the ab- 
sence of agreement on the choice of anotner tribunal, the dispute shall be 
referred to the Permanent Court of Internazicnal Justice, if all the parties to 
the dispute are parties to the Convention of the 16th December, 1920, 
relating to the Statute of that Court, and f aay of the parties to the dispute 
is not a party to the Protocol of the 16th De :mber, 1920, the dispute shall 
be referred to an arbitral tribunal corstit-tec in accordance with the Hague 
Convention of the 18th October, 19C7, fa tae Pacific Settlement of Inter- 
national Conflicts. 


Article 25 


The present Convention shall remain oz22 antil the 31st December, 1930, . 
for signature on behalf of any Member af th2 League of Nations or of any 
non-Member State invited to the First Ccdifeation Conference or to which 
the Council of the League of Naticns as communicated a copy of the 
Convention for this purpose. 


Article Zé 


The present Convention is ‘subject to retiffation. Ratifications shall be 
deposited with the Secretariat of the League of Nations. 

The Secretzry-General shall give notice of -he deposit of each ratification 
to the Members of the League of Nations aad to the non-Member States 
mentioned in Article 22, indicating the daze «f its deposit. 


` Article $e 


As from January Ist, 1931, any Membercf -he League of Nations and any 
non-Member State mentioned in Article 2 oz whose behalf the Convention 
bas not been signed before that date, may aczede thereto. ~ 


OFFICIAL DOCUMENTS 197. 


Accession shall be effected by an instrument deposited with the Secretariat 
of the League of Nations. The Secretary-General of the League of Nations 
shall give notice of each accession to the Members of the League of Nations 
and to the non-Member States mentioned in Article 22, indicating the date 
of the deposit of the instrument. 


Article 25 


A procès-verbal shall be drawn up by the Secretary-General of the League 
of Nations as soon as ratifications or accessions on behalf of ten Members of 
the League of Nations or non-Member States have been deposited. 

A certified copy of this procés-verbal shall be sent by the Secretary-Gen- 
eral of the League of Nations to each Member of the League of Nations and 
to each ron-Member State mentioned in Article 22. 


Article 26 


The present Convention shall enter into force on the 90th day after the 
date of the procès-verbal mentioned in Article 25 as regards all Members of 
the League of Nations or non-Member States on whose behalf ratifications or 
accessions have been deposited on the date of the procés-verbal. 

As regards any Member of the League or non-Member State on whose ` 
behalf a ratification or accession is subsequently deposited, the Convention 
shall enter into force on the 90th day after the date of the deposit of a 
ratification or accession on its behalf. 


Article 27 


As from January Ist, 1936, any Member of the League of Nations or any 
non-Member State in regard to which the present Convention is then in 
force, may address to the Secretary-General of the League of Nations a 
request for the revision of any or all of the provisions of this Convention. 
If such a request, after being communicated to the other Members of the 
League and non-Member States in regard to which the Convention is then 
in force, is supported within one year by at least nine of them, the Council of 
the League of Nations shall decide, after consultation with the Members of 
the League of Nations and the non-Member States mentioned in Article 22, 
whether a conference should be specially convoked for that purpose or 
whether such revision should be considered at the next conference for the 
codification of international law. 

The High Contracting Parties agree that, if the present Convention is 
revised, the revised Convention may provide that upon its entry into force 
some or all of the provisions of the present Convention shall be abrogated in 
respect of all of the Parties to the present Convention. 
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Article. 28 


The present Convention may be dencun d. 

Denunciation shall be effected by a no:ifi ation in writing addressed to the . 
Secretary-General of the League of Natons, who shall inform all Members 
of the League of Nations and the ro=-Member States mentioned in 
Article 22. 

Each denunciation shall take effect ore year after the receipt by the SA 
retary-General of the notification but cnly as regards the Member of the 
League or non-Member State on waose >ekalf it has been notified. ? 


Article 29 


1. Any High Contracting Party may, ıt the time of signature, ratification 
or accession, declare that, in accepting 72e >resent Convention, he does not 
assume any obligations in respect of all cr aay of his colonies, protectorates, 
overseas territories or territories under s1ze-ainty or mandate, or in respect 
of certain parts of the population of tt said territories; and the present 
Convention shall not apply to any territcries or to the parts of their popula-~' 
tion named in such declaration. 

2. Any High Contracting Party may 2-ve notice to the Secretary-General 
of the League of Nations at any time suse quently that he desires that the 
Convention shall apply to all or any of h:s t-rritories or to the parts of their 
population which have been made the sub ect of a declaration under the 
preceding paragraph, and the Conventia shall apply.to all the territories 
or the parts of their population named :n auch notice six months after its 
receipt by the Secretary-General of the Lee zue of Nations. 

8. Any High Contracting Party may, ct any time, declare that he desires 
that the present Convention shall cease tc arply to all or any of his éolonies, 
protectorates, overseas territories or zerritori-s under suzerainty or mandate, 
or in respect of certain parts of the populetioa of the said territories, and the 
Convention shall cease to apply to the -ersitories or to the parts of their 
population named in such declaration «ne year after its receipt by the 
Secretary-General of the League of Naticns. 

4. Any High Contracting Party may xakə the reservations provided for 
in Article 20 in respect of all or any of h.s elonies, protectorates, overseas 
territories or territories under suzerainty cr mandate, or in respect of certain 
parts of the population of these territories, at the time of signature, ratifica- 
tion or accession to the Convention or a> th= time of making a notification 
under the second paragraph of this article. 

5. The Secretary-General of the League of Nations shall communicate to 
all the Members of the League of Nations an 1 the non-Member States men- 
tioned in Article 22 all declarations and noces received in virtue of this 
article. 
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Article 30 


The present Convention shall be registered by the Secretary-General of 
the League of Nations as soon as it has entered into force. 


Article 31 


The French and English texts of the present Convention shall both be 
authoritative. 

In faith whereof the Plenipotentiaries have signed the present Convention. 

Done at The Hague on the twelfth day of April, one thousand nine hun- 
dred and thirty, in a single copy, which shall be deposited in the archives of 
the Secretariat cf the League of Nations and of which certified true copies 
shall be transmitted by the Secretary-General to all the Members of the 
League of Nations and all the non-Member States invited to the First 


Conference for the Codification of International Law. 


GERMANY 
Göppert ` 
Hering 

AUSTRIA 
Leitmaier 


BELGIUM 
J. de Ruelle 


Subject to accession later for the colony 
of the Congo and the mandated territories.! 


. GREAT BRITAIN 
AND NORTHERN. ĪRELAND 


and all Parts of the British Empire 
which are not separate Members of 
the League of Nations 


Maurice Gwyer 

Oscar F. Dowson 
AUSTRALIA 

Maurice Gwyer 

Oscar F. Dowson ` 
UNION OF SOUTH AFRICA 

Charles W. H. Lansdown 
IrIsn FRE STATE 

John J. Hearne . 


INDIA 


In sccordance with the provisions of 
Article 29 of this Convention I declare that 
His Britannic Majesty does not assume any 
obligation in respect of the territories in 
India of any Prince or Chief under His 
Suzerainty or the population of the said 
territories. . 


Basanta Kumar Mullick 


CHILE 


Miguel Cruchaga 
Alejandro Alvarez 
H. Marchant 


CoLoMBIA 


A. J. Restrepo 
Francisco José Urrutia 


Subject to reservation as regards Article 
102 
CUBA 
Ad referendum 


Subject to reservation as regards Articles 
9, 10 and 11.41 


Diaz de Villar 
Carlos de Armenteros 


1 Translations by the Secretariat of the League of Nations. 


200 THE AMERICAN JOURNAL OF ILTERNATIONAL LAW 


DENMARK 


Subject to reservation as regards Articles 


Mrzico 


Sc-ject to reservation as regards para- 


Band 112 grapa 2 of Article 1.1 
Martensen-Larsen ` F-uardo Suarez 
V. Lorck NETIERLANDS 
D Tk: Netherlands: 
Fren CIty or ANZIG _ (1 Exclude from acceptance Articles 8, 
Stefan Sieczkowski f 9and 10. 
(2. Do not intend to assume any obliga- 
Ecyrrt gation as regards the Netherlands 
“A. Badaoui - Indies, Surinam and Curaçao. 1 
M. Sid Ahmed v Eysinga 
SENIN J. Kosters 
A. Goicoechea Paer , ; 
Sucject toreservation asregards Article 4.1 
Estonta M H. Cornejo 
A. Piip POLND 
Al. Warma S-cfan Sieczkowski 
FRANCE S Rundstein 
Paul Matter J. Makowski 
A. Kammerer l POoRSUGAL 


Jczé Caeiro da Matta 


GREECE Jc:é Maria Vilhena Barbosa de 


Ad referendum 


Megalos Caloyanni Alagala oT: 
i P->f. Doutor J. Lobo d’Avila Lima 
Jean Spiropoulos se 
SALTADOR 
ICELAND J. 3ustavo Guerrero 
Ad referendum SWI-SERLAND 
Sveinn Björnsson ; _  Sucrect to reservation as regards Article 
ITALY 10.1 
` Amedeo Giannini Vv Merz 
P. al Dinichert 
Latvia l Czm=OSLOVAKIA 
Charles Duzmans : V=roslav Plešinger-Božinov 
Robert Akmentin D- Václav Joachim 
LUXEMBURG URTEUAY 
Conrad Stumper E E. Buero 


1 Translations by the Secretariat of Te League of Nations. 
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PROTOCOL RELATING TO MILITARY OBLIGATIONS IN 
CERTAIN CASES OF DOUBLE NATIONALITY! 


The undersigned plenipotentiaries, on behalf of their respective Gov- 
ernments, 

With a view to determining certain relations of stateless persons to the 
State whose nationality they last possessed, 


H greed as follows: 
ave agreed as follows Article 1 


A person possessing two or nore nationalities who habitually resides in one 
of the countries whose naticnality he possesses, and who is in fact most 
closely connected with that country, shall be exempt from all military 
obligations in the other country or countries. 

This exemption may involve the loss of the nationality of the other coun- 


try or countries. 
TY Article 2 


Withouż prejudice to the provisions of Article 1 of the present Protocol, 
if a person possesses the nationality of two or more States and, under the law 
of any one of such States, has the right, on attaining his majority, to-re- 
nounce or decline the nationality of that State, he shall be sie from 
military service in such State during his minority. 


Article 3 
A person who has lost the netionality of a State under the law of that State 
and has acquired another nationality, shall be exempt from military obliga- 
tions in the State of which he has lost the nationality. 


Article 4 


The High Contracting Parties agree to apply the principles and rules 
contained in the preceding article in their relations with each other, as from 
the date of the entry into force of the present Protocol. 

‘The inclusion of the above-mentioned principles and rules in the said 
article shall in no way be deemed to prejudice the question whether they do 
or do not already form part of international law. 

It is understood that, in so far as any point is not covered by any of the 
provisions of the preceding articles, the existing principles and rules of 
international law shall remain in force. 


Article 5 
Nothing in the present Protocol shall affect she provisions of any treaty, 
convention or agreement in force between any of the High Contracting 
Parties relating to nationality or matters connected therewith. 
l Article 6 
Any High Contracting Party may, when signing or ratifying the present 
1 Publications of the League cf Nations. V. Legal Questions. 1930. V. 4. 
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Protocol or acceding thereto, append aa ezpress reservation excluding any 
one or more of the provisions of Articlas land 5. 

‘The provisions thus excluded cannct be applied against the High Con- 
tracting Party who has made the reservaqion nor relied on by that Party 
against any other High Contracting Party 

Articls 7 . 

If there should arise between the Hizh Contracting Parties a dispute of 
any kind relating to the interpretation cr application of the present Protocol ` 
and if such dispute cannot be satisfactcrily settled by. diplomacy, it shall be 
settled in accordance with any applicas.e agreements in force between the 
Parties providing for the settlement of international disputes. 

In case there is no such agreément in sore between the Parties, the dispute 
shall be referred to arbitration or judicia. =ttlement, in accordance with the 
constitutional procedure of each of th2 Parties to the dispute. In the 
absence of agreement on the choice of enosher tribunal, the dispute shall be 
referred to the Permanent Court of Inzeraational Justice, if all the Parties 
to the dispute are Parties to the Prctosol of the 16th December, 1920, 
relating to the Statute of that Court, end £ any of the Parties to the dispute . ` 
is not a Party to the Protocol of the 135h December, 1920, the dispute shall 
be referred to an arbitral tribunal constitwed in accordance with the Hague 
Convention of the 18th October, 1907 ioc the Pacific Settlement of Inter- 
national Conflicts. i 

; i Artise & 

The present Protocol shall remain «pe. until the 31st December, 1930, 
for signature on behalf of any Membe- oi the League of Nations or of any 
non-Member State invited to the First Ccdification Conference or to which 
the Council of the League of Natiors Las communicated a copy of the 
Protocol for this purpose. 

Artize € 

The present Protocol is subject tx ratification. Ratifications shall be 
deposited with the Secretariat of the League of Nations. 

The Secretary-General shall give no-ice of the deposit of each ratification 
to the Members of the League of Na-iors and to the non-Member States 
mentioned in Article 5, indicating the Ja of its deposit. : 


Artise D ' 


. As from January 1st, 1931, any Mex be- of the League of Nations and any 
non-Member State mentioned in Article t on whose behalf the Protocol has 
-not been signed before that date, may a@ede thereto. 

Accession shall be effected by an instrument deposited with the Searotariat 
of the League of Nations. The Secretars-General of the League of Nations 
‘shall give notice of each accession to sae viembers of the League of Nations 
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` and to the nona-Member States mentioned in Article 6, indicating the date 
of the deposit of the instrument. 


Article 11 


A roeal shall be drawn up by the Secretary-General of the League 
of Nations as soon as ratifications or accessions on behalf of ten Members of 
the League of Nations or non-Member States have been deposited. 

A certified ©py of this procès-verbal shall be sent by the Secretary-General 
to each Member of the League of Nations and to each non-Member State 
mentioned in Article 6. 

j Article 12 

The presen- Protocol shall enter into force on the 90th day after the date 
of the procès-verbal mentioned in Article 9 as regards all Members of the 
League of Netions or non-Member States on whose behalf ratifications or 
accessions hae been deposited on the date of the procès-verbal. 

As regards any Member of the League or non-Member State on whose 
behalf a ratifization or accession is subsequently deposited, the Protocol shall 
enter into forse on the 90th day after the date of the deposit of a ratification: 
or accession cn its behalf. 

f Article 13 

As from Jamuary Ist, 1936, any Member af the League of Nations or any 
non-Member State in regard to which the present Protocol is then in force,, 
may address 30 the Secretary-General of the League of Nations a request for 
the revision of any or all of the provisions of this Protocol. If such a request, 
. after being ©@mmunicated to the other Members of the League and non~ 

Member States in regard to which the Protocol is then in force, is supported 
- within cne year by at least nine of them, the Council of the League of Nations 
shall decide, after consultation with the Members of the League of Nations 
and the non-Member States mentioned in Article 6, whether a conference 
should be spezially convoked for that purpose or whether such revision should 
be considerec. at the next conference for the codification of international law. 

The High Contracting Parties agree that, if the present Protocol is 

revised, the rew Agreement may provide that upon its entry into forca some 
or all of the >rovisions of the present Protocol shall be abrogated in TopSet 
of all of the Parties to the present Protocol. 


Article 14 


The presext Protocol may be denounced. 

Denunciation shall be effected by a notification in writing addressed to the’. 
Secretary-General of the League of Nations, who shall inform all Members 
of the Leagu2 of Nations and the non-Member States mentioned in Article 6. 

Each denunciation shall take effect one yzar after the receipt by the Sec- 
retary-General of the notification but only as regards the Member of the 
League or nen-Member State on whose behalf it has been notified. 
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Article 15 


1. Any High Contracting Party may. ab Lhe time of signature, ratification 
or accession, declare that, in accepting zke present Protocol, he does not 
assume any obligations in respect of all a say of his colonies, protectorates, 
overseas territories or territories under s1z« -ainty or mandate, or in respect 
of certain parts of the population of tke aid territories; and the present 
Protocol shall not apply to any territoris or to the parts of their population 
named in such declaration. 

2. Any High Contracting Party may cive notice to the Secretary-General 
of the League of Nations at any time susseguently that he desires that the 
Protocol shall apply to all or any of hiz -e:ritories or to the parts of their 
‘population which have been made the wk ect of a declaration under the 
preceding paragraph, and the Protocol shall apply to all the territories or the 
parts of their population named in such mccice six months after its receipt 
by the Secretary-General of the League =: “lations. 

3. Any High Contracting Party may, = any time, declare that he desires 
that the present Protocol shall cease to arly to all or any of his colonies, 
protectorates, overseas territories or terri es under suzerainty or mandate, 
or in respect of certain parts of the popu-cticn of the said territories, and the 
Protocol shall cease to apply to the territcrie or to the parts of their popula- 
tion named in such declaration one year <f-ar its receipt by the Secretary- 
General of the League of Nations. 

4, Any High Contracting Party may nake the reservations provided for 
in Article 4 in respect of ell or any of h £ colonies, protectorates, overseas 
territories or territories under suzerainty «1 mandate, or in respect of certein 
parts of the population of these territorie:, at the time of signature, ratifica- 
tion or accession to the Protocol cr at the sine of making a notification u uncer 
the second paragraph of this article. 

5. The Secretary-General of the Leagu: 0: Nations shall communicate to 
all the Members of the League of Natzm: and the non-Member States 
mentioned in Srnie 6 all declarations and r»ətices received in virtue of this 


ticl 
SSN Article 13- 


The present Protocol shall be registere 1 L the Secretary-General of the 
League of Netions as soon as it has entez :d into force. 


Article _’ } 

The French and English texts of the peesent Protocol shall both be 
authoritative. 

In faith whereof the Pleripotentiaries =av= signed the present Protocol. 

Done at The Hague on the twelfth day ef April, one thousand nine hun- 
dred and thirty, in a single copy, which sail ve deposited in the archives of 
the Secretariat of the League of Nations :ad of which certified true copies 
shall be transmitted by the Secretary-Gere-al to all the Members of tke 
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League of Nations and all the non-Member States invited to the First 
Conference for the Codification of International Law. 


GERMANY 

Géppert 

Hering 
AUSTRIA 

Leitmaier 
BELGIUM 

J. de Ruelle 

Subject to accession later for the Colony of 
the Congo and the mandated territories.! 
GREAT BRITAIN 

AND NORTHERN IRELAND 
and all parts of the British Empire 
which are not separate Members of 
the League of Nations 

Maurice Gwyer 

Oscar F. Dowson 
COLOMBIA 

A. J. Restrepo 

Francisco José Urrutia 


CuBA 
Ad referendum 
Diaz de Villar 
Carlos de Armenteros 


DENMARK 
F. Martensen-Larsen 
V. Lorck 


EGYPT 

A. Badaoui 

M. Sid Ahmed 
SPAIN 

A. Goicsechea 
FRANCE 

Paul Matter 

A. Kammerer 
GREECE 

Ad referendum 
Megalos Caloyanni 
Jean Spiropoulos i 


Iniso FREE STATE 
John J. Hearne 


INDIA 


In accordance with the provisions of 
Article 15 of this Protocol I declare that His 
Britannie Majesty does not assume any 
obligation in respect of the territories in 
India of any Prince or Chief under His 
suzerainty or the population of the said 
territor=2s. 


Basenta Kumar Mullick 
CHILE 
Miguel Cruchaga 
Alejandro Alvarez 
H. Marchant 
LUXEMBURG 
Conrad Stumper 
MEXICO 
Eduzrdo Suarez 
Tue NETHERLANDS 
The Netherlands: 
1. Exelude from acceptance Article 3; 
2. Do not intend to assume any obliga- 
tion as regards Netherlands Indies, 
Surinam and Curagao. 
v. Eysinga 
J. Kosters 
PERU 
M. H. Cornejo 
PorTUGAL 
José Caeiro da Matta 
José Maria Vilhena Barbosa de 
Mzgalhaes 
Prof. Doutor J. Lobo d’Avila Lima 
SALVADOR 
J. Gustavo Guerrero 
URUGUAY 
E. E.'Buero 


1 Translations by the Secretariat of the League of Nations: 
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PROTOCOL RELATING TC A CERTAIN CASE OF 
STATELZ=SNESS! 


The undersigned plenipotentiaries, on behalf of their respective Gov- 
ernments, 

With a view to preventing statelessz=ss arising in certain CERCETAS TROPA; 

Have agreed as follows: 

Articls 1 

In a State whose nationality is not e«nferred by the mere fact of birth in 
its territory, a person born in its territory cf a mother possessing the nation- 
ality of that State and of a father wiftout nationality or of unknown na- 
tionality shall have the nationality of tne said State. 


Article 2 


The High Contracting Parties agre» to apply the pines: and rules 
contained in the preceding article in th-ir relations with each other, as irom 
the date of the entry into force of the »resent Protocol. 

The inclusion of the above-mentiored principles and rules in the said 
article shall in no way be deemed to >> judice the question whether they do 
or do not already form part of interns#ioral law. 

It is understood that, in so jar as any point is not covered by any of the 
provisions of the preceding article, the 2xisting principles and rules of inter- 
national law shall remain in force. 


Arties 3 
Nothing in the present Protocol she1 affect the provisions of any treaty, 


convention or agreement in force between any of the High Contracting 
Parties relating to nationality or matters connected therewith. 


Artiee 4 


Any High Contracting Party may, “zhen signing or ratifying the piesni 
Protocol or acceding thereto, append =n express reservation excluding any 
one or more of the provisions of Articles 1 and 5. 

The provisions thus excluded cannct ke applied against the High Con- 
tracting Party who has made the reservation nor relied on by that Party 
against any other High Contracting Party. 


Arvine & 


If there should arise between the Hagh Contracting Parties a dispute of 
any kind relating to the interpretation. >r pplication of the present Protocol 
and if such dispute cannot be satisfacs>rily settled by diplomacy, it shall be 
settled in accordance with any appliceble agreements in force between the 
Parties providing for the settlement ci international disputes. . 


1 Publications of the League of Nations. V. Legal Questions. 1930. . V. 5. 
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Tn case there is no such agreement in force between the Parties, the dispute 
shall be referred to arbitration or judicial settlement, in accordance with the 
constitutional procedure of each of the Parties to the dispute. In the ab- 
sence of agreement on the choice of ancther tritunal, the dispute shall be 
teferred to the Permanent Court of International Justice, if all she Parties to 
the dispute are Parties to the Protocol of the 16th December, 1920, relating 
to the Statute of that Court, and if ny of the Parties to the dispute is not a 

‘Party to the Protocol of the 16th December, 1920, the dispute shall be 
referred to an arbitral tribunal constituted in accordance wita the Hague 
Convention of the 18th October, 1907, for the Pacific Settlement of Inter- 
national Conflicts. 

Article 6 

The present Protocol shall remain open until the 31st December, 1930, for 
signature on behalf of any Member of the League of Nations or of any non- 
Member State invited to the First Codification Conference or to which the 
Council of the League of Nations has communicated a copy of the Protocol 
for this purpose. 


Article 7 


The present Protocol is subject to ratification. Ratificatcons shall be 
deposited with the Secretariat of the League of Nations. 

The Secretary-General shall give notice of the deposit of each ratification 
to the Members of the League of Nations and to the non-Member States 
mentioned in Article 6, indicating the date of its deposit. 


Article 8 


As from January Ist, 1931, any Member of the League of Nations and any 
non-Member State mentioned in Article 5 on whose behalf the Protocol has 
not been signed before that date, may accede thereto. 

Accession shall be effected by an instrument deposited with the Secre- 
tariat of the League of Nations. The Secretary-General of the League of 
Nations shall give notice of each accession to the Members of the League of 
Nations and to the non-Member States mentioned in Article 6, indicating 
the date of the deposit of the instrument. 


Article 9 


A procés-verbal shall be drawn up by the Secretary-General cf the League 
cf Nations as soon as ratifications or accessions on behalf of ten Members of 
the League of Nations or non-Member States have been depos:ted. 

A certified copy of this procès-verbal shall be sent by the Seeretary-Gen- 
eral to each Member of the League of Nations and to each non-Member 
State mentioned in Article 6. 
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Article 10 


The present Protoco- shall enter intc “orce on the 90th day after the date 
` of the procès-verbal mentioned in Art.cle 9 as regards all Members of the 
League of Nations or 20n-Member Stases cn whose behalf ratifications or 
accessions have been d2posited on the zate f the procès-verbal. 

As regards any Member of the Leaxie cr non-Member State on whose 
behalf a ratification or accession is sipseqently deposited, the Protocol 
shall enter into force on the 90th day afer tne date of the deposit of a rati- 
fication or accession or its behalf. 


Articl? 11 


` As from January Ist, 1936, any Menor ef the League of Nations or any 
non-Member State in regard to which tn2 present Protocol is then in force, 
may address to the Secretary-General of tLe League of Nations a request 
for the revision of any or all of the picvisiens of this Protocol. If such a 
request, after being communicated to tre otaer Members of the League and 
non-Member States in regard to whick she Protocol is then in force, is sup- 
ported within one year by at least nine cf th: m, the Council of the League of 
Nations shall decide, after consultation -witL the Members of the League of 
Nations and the non-Member States mı nticned in Article 6, whether a con- 
ference should be specially convoked for that purpose or whether such 
revision should be considered at the n=xt c«nférence for the codification of 
international law. 

The High Contracting Parties agree «hat, f the present Protocol is revised, 
the new Agreement may provide that tpor. its entry into force some or all 
of the provisions of the present Protocci shs ll be abrogated in respect of all 
of the Parties to the present Protocol. 


Artick 12 


The present Protoccl may be denouzced. 

Denunciation shall ke effected by a rctification in writing addressed to the 
Secretary-General of tae League of Na-ions, who shall inform all Members 
of the League of Nations and the non-Memter States mentioned in Article 6. 

Each denunciation shall take effect one year after the receipt by the 
Secretary-General of tie notification bet ony as regards the Member of the 
League or non-Member State on whose belalf it has been notified. 


Artic-e 13 
1. Any High Contrecting Party mar at the time of signature, ratification 
or accession, declare that, in acceptirg th- present Protocol, he does not 
assume any obligations in respect of all or aay of his colonies, protectorates, 
overseas territories or territories under suze-ainty or mandate, or in respect 
of certain parts of the population of the said territories; and the present 
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Protocol shall not apply to any territories or to the parts of their population 
named in such declaration. 

2. Any High Contracting Party may give notice to the Secretary-General 
of the League of Nations at any time subsequently that he desires that the 
Protocol shall apply to all or any of his territories or to the parts of their 
populaticn which have been made the subject of a declaration under the 
preceding paragraph, and the Protocol shall apply to all the territories or the 
parts of their population named in such notice six months after its receipt 
by the Secretary-General of the League of Nations. 

3. Any High Contracting Party may, at any time, declare that he desires 
that the present Protocol shall cease.to apply to all or any of his colonies, 
protectorates, overseas territories or territories under suzerainty or mandate, 
or in respect of certain parts of the population of the said territories, and the 
Protocol shall cease to apply to the territories or to the parts of their popula- 
tion named in such declaration one year after its receipt by the Secretary- 
General ai the League of Nations. 

4, Any High Contracting Party may make the reservations provided for 
in Article 4 in respect of all or any of his colonies, protectorates, overseas 
territories or territories under suzerainty or mandate, or in respect of certain 
parts of the population of these territories, at the time of signature, ratifica- 
tion or accession to the Protocol or at the time of making a notification under 
the second paragraph of this article. 

5. The Secretary-General of the League of Nations shall communicate to 
all the Members of the League of Nations and the non-Member States men- 
tioned in Article 6 all declarations and notices received in'virtue of this 
article. 

Article 14 


The present Protocol shall be registered by the Secretary-General of the 
League of Nations as soon as it has entered into force. 


Article 15 


The French and English texts of the present Protocol shall both be 
authoritative. 

In faith whereof the Plenipotentiaries have signed the present Protocol. 

Done at The Hague on the twelfth day of April, one thousand nine hun- 
dred and thirty, in a single copy, which shall be deposited in the archives of 
the Secretariat of the League of Nations and of which certified true copies 
shall be transmitted by the Secretary-General to all the Members of the 
League of Nations and all the non-Member States invited to the First 
Conference for the Codification of International Law. 
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‘BELGIUM 
‘J. de Ruelle 


Subject to accession later for the colony 
of the Congo and the mandated territories. 


- Great BRITAIN 
AND NORTHERN IRELAND 
and all parts of the British Empire 
which are not separate Members of 
the League of Nations 
Maurice Gwyer 
Oscar F. Dowson 
AUSTRALIA 
Maurice Gwyer 
Oscar F. Dowson 
Union or SOUTH AFRICA 
Charles W. H. Lansdown 
IRISH Fres STATE 
John J. Hearne 
INDIA l 
In accordance with the provisions of 
Article 13 of this Protocol I declare that His 
Britannie Majesty does not assume any 
obligation in respect of the territories in 
India of any Prince or Chief under His 
suzerainty or the population of the said 
territories, 
Basanta Kumar Mullick 
CHILE 
Miguel Cruchaga 
Alejandro Alvarez 
H. Marchant . 
COLOMBIA 
A. J. Restrepo 
Francisco José Urrutia 
. CUBA 
Ad referendum 
Diaz de Villar 
` Carlos de Armenteros 
DENMARK 
Ad referendum 
F. Martensen-Larsen 
V. Lorck 
Free Ciıry or DANZIG 
Stefan Sieczkowski 
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ZGTPT 
£. Badaoui 
M. Sid Ahmed 
32AN ` 
£. Goicoechea 
IST TONIA 
Ł. Piip 
Al, Warma 
FR-NCE 
Eaul Matter 
Ł. Kammerer 
SJRIECE 
Ad referendum 
Megalos Caloyanni 
«2an Spiropoulos 
LAVIA , 
Charles Duzmans 
Eobert Akmentin 
LUXEMBURG 
Conrad Stumper 
Mrxico 
aduardo Suarez 
Tes NETHERLANDS 
The Netherlands do not intend to assume 
any obligation as regards the Netherlands 
AnGes, Surinam and Curagao.? 
~. Eysinga J. Kosters 
Prav 
vI. H. Cornejo 
PAND f 
Stefan Sieczkowski 
3. Rundstein 
T. Makowski 
PcRTUGAL 
José Caeiro da Matta 
José Maria Vilhena Barbosa de 
Magalhaes 
Prof. Doutor Lobo d’Avila Lima 
COrcECHOSLOVAKIA 
- Miroslav PleSinger-BoZinov 
Dr. Vàclav Joachim 
ZUGUAY 
E. E. Buero 


1 Translations by the Secreteziet of the League of Nations, 
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SPECIAL PROTOCOL CONCERNING STATELESSNESS ! 


The undersigned plenipotentiaries, on behalf of their respective Gov- 
ernments, 

With a view to determining certain relations of stateless persons to the 
State whose nationality they last possessed, 

Have agreed as follows: 


` 


Article 1 


If a person, after entering a foreign country, loses his nationality without 
acquiring another nationality. the State whose nationality he last possessed 
is bound to admit him, at the request of the State in whose territory he is: 

(i) if he is permanently indigent either as a result of an inevrable disease 
or for any other reason; or 

(ii) if he has been sentenced, in the State where he is, to not less than one 
month’s imprisonment and has either served his sentence or obtained total 
or partial remission thereof. 

In the first case the State whose nationality such person last possessed 
may refuse to receive him, if it undertakes to meet the cost of relief in the 
country ‘where he is as from the thirtieth day from the date on which the 
request was made. In the second case the cost of sending him back shall be 
borne by the country making the request. 


_ Article 2 


The High Contracting Parties agree to apply the principles and rules con- 
tained in the preceding article in their relations with each other, as from the 
date of the entry into force of the present Protocol. 

The inclusion of the above-mentioned principles and rules in the said arti- 
cle shall in no way be deemed to prejudice the question whether they do or 
do not already form part of international law. 

It is understood that, in so far as any point is not covered by any of the 
provisions of the preceding article, the existing principles ‘and rules of inter- 
national law shall remain in force.’ 


Article 3 


Nothing in the present Protocol shall affect the provisions cf any treaty, 
convention or agreement in force between any of the High Contracting 
Parties relating to nationality or matters connected therewith. 


Article 4 


Any High Contracting Party may, when signing or ratifying the present 
Protocol or acceding thereto, append an express reservation excluding any 
one or more of the provisions of Articles 1 and 5. 


1 Publications of the League of Nations. V. Legel Questions. 1920. V. 6. 
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The provisions thus excluded cannot De applied against the High Con- 
tracting Party who has made’‘the reservaficn nor relied on by that Party 
against any other High Contracting Party. 


Article 5 

If there should arise between the H-gh _ .ntracting Parties a dispute of 
any kind relating to the interpretation or ap-lication of the present Protocol 
and if such dispute cannot be satisfacicrily x2ttled by diplomacy, it shall be 
settled in accordance with any applicable :=reements in force between the- 
Parties providing for the settlement of international disputes. 

In case there is no such agreement in fo-ze between the Parties, the dis- 
pute shall be referred to arbitration or judic=. settlement, in accordance with 
the constitutional procedure of each of thc Parties to the dispute. In the 
absence of agreement on the choice of enotzer tribunal, the disput2 shall be 
referred to the Permanent Court of International Justice, if all the Parties 
to the dispute are Parties to the Protccol a the 16th December, 1920, re- 
lating to the Statute of that Court, and if any of the Parties to the dispute is 
not a Party to the Protocol of the 16th Dec=nb~, 1920, the disputa shall be 
referred to an arbitral tribunal constitutec in accordance with the Hague 
Convention of the 18th October, 1907, for ae Pacific Settlement of Inter- 
national Conflicts. 

Article 6 


The present Protocol shall remain apen <ntil the 31st Decemker, 1930, 
for signature on behalf of any Member of -ze League of Nations or of any 
non-Member State invited to the First Cactication Conference or to which 
the Council of the League of Nations he communicated a cory of the 
Protocol for this purpose. 

Artick 7 


The present Protocol is subject to razific-ion. Ratifications shall be de- 
posited with the Secretariat of the League c Nations. 
‘The Secretary-General shall give nctice G the deposit of each ratification 
to the Members of the League of Nations =nd to the non-Memter States 
mentioned in Article 6, indicating the date =: its deposit. 


Article 8 

As from January Ist, 1921,amy Member c the League of Nations and any 
non-Member State mentioned in Artizle | on whose behalf the Protocol 
has not been signed before that date, may =2cede thereto. 

Accession shall be effected by an instrumei deposited with the Secretariat 
of the League of Nations. The Secretsry-G=neral of the League ot Nations 
shall give notice of each accession to tha M-=mbers of the League o: Nations 
and to the non-Member States mentioned in Article 6, indicating the date 
of the deposit of the instrument. , 
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Article 9 
A procès-verbal shall be drawn up by the Secretary-General of the League 
cf Nations as soon as ratifications or accessions on behalf of ten Members of 
the League of Nations or non-Member States have been deposited. 
A certified copy of this procés-verbal shall be sent by the Secretary- 
General to each Member of the League of Nations and to each non-Member 
State mentioned in Article 6. 


Article 10 


The present Protocol shall enter into force on the 90th day after the date 
of the procès-verbal mentioned in Article 9 as regards all Members of the 
League of Nations or non-Member States on whose behalf ratifications or 
accessions have been deposited on the date of the procès-verbal. 

As regards any Member of the League or non-Member State on whose > 
behalf a ratification or accession is subsequently deposited, the Protocol 
shall enter into force on the 90th day after the date of the deposit of a ratifi- 
cation or accession on its behalf. 


Article 11 


As from January Ist, 1936, any Member of the League of Nations or any 
non-Member State in regard to which the present Protocol is then in force, 
may address to the Secretary-General of the League of Nations a request 
for the revision of any or all of the provisions of this Protocol. If such a 
request, after being communicated to the other Members of the League 
and non-Member States in regard to which the Protocol is then in force, is 
supported within one year by at least nine of them, the Council of the 
League of Nations shall decide, after consultation with the Members of the 
League o? Nations and the non-Member States mentioned in Article 6, 
whether a conference should be specially convoked for that purpose or 
whether such revision should be considered at the next conference for the 
codification of international law. 

The High Contracting Parties agree that, if the present Protocol is revised, 
the new Agreement may provide that upon its entry into force some or all 
of the provisions of the present Protocol shall be abrogated in respect of 
all of the Parties to the present Protocol. 


Article 12 


The present Protocol may be denounced. : 

Denunciation shall be effected by a notification in writing addressed to the 
Secretary-General of the League of Nations, who shall inform all Members of 
the League of Nations and the non-Member States mentioned in Article 6. 

Each denunciation shall take effect one year after the receipt by the Secre- 
tary-General of the notification but only as regards the Member of the League 
or non-Member State on whose behalf it has been notified. 
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Article 1€ 


1, Any High Contracting Party may, at the time of signature, ratification 
or accession, declare that, in accepting tòc present Protocol, he does not 
assume any obligations in respect of all œ aay of his colonies, protectorates, 
overseas territories or territories under s1=<ainty or mandate, or in respect 
of certain parts of the population of tre sid territories; and the present 
Protocol skall not apply to any territories -z to the parts of their population 
named in such declaration. 

2. Any High Contracting Party may cive notice to the Secretary-General 
of the League of Nations at any time sub=quently that he desires that the 
Protocol shall apply’to all or any of his t= ritories or to the parts of their 
population which have been made the sckject of a declaration under the 
preceding paragraph, and the Protocol stalapply to all the territories or the 
parts of their population named in such roie six months after its receipt by 
the Secretary-General of the League o? Na ons. 

3. Any High Contracting Party may, at -ny time, declare that he desires 
that the present Protocol shall cease to app3 to all or any of his colonies, pro- 
tectorates, overseas territories or territcré . under suzerainty or mandate, 
or in respect of certain parts of the populasian of the said territories, and the 
Protocol shall cease to apply to the terriic3s or to the parts of their popu- 
lation named in such declaration one yezr ater its receipt by the Secretary- 
General of the League of Nations. 

4. Any High Contracting Party may maze the reservations provided for 
in Article 4 in respect of all or any of kis solonies, protectorates, overseas 
territories or territories under suzerainty o` mandate, or in respect of certain 
parts of the population of these territcries ¿t the time of signature, ratifica- 
tion or accession to the Protocol or at ta- time of making a notification 
under the second paragraph of this arzicle- 

5. The Secretary-General of the Leagaeef Nations shall communicate to 
all the Members of the League of Natioxs and the non-Member States 
mentioned in Article 6 all declarations anc notices received in virtue of this 
article. l 

Article 1= 


Tke present Protocol shall be regiszerec by the Secretary-General of the 
League of Nations as soon as it has enter2c into force. 


Article 13 
The French and English texts of tae present Protocol shall both be 
authoritative. 
In faith whereof the Plenipotentiaries 2=\2 signed the present Protocol. 
Done at The Hague on the twelfth dey-cf April, one thousand nine hun- 


dred and thirty, in a single copy, which skæl be deposited in the archives of 
the Secretariat of the League of Natiors aad of which certified true copies 
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shall be transmitted by the Secretary-General to all the Members of the 
League of Naéions and all the non-Member States invited to the First 
Conference for the Codification of International Law. 


` AUSTRIA 
Leitmaier 


GREAT BRITAIr 

AND NORTHERN IRELAND 
and all parts cf the British Empire 
which are not separate Members of 
the League of Nations 


Maurice Gw7ver 
Oscar F. Do-vson 


Union oF SOUTH AFRICA 
Charles W. H. Lansdown 


IRISH Free State 
John J. Heazne 


INDIA 

In accordance with the provisions of 
Article 13 of this Protocol, I declare that 
His Britannic Ma-esty does not assume any 
obligation in resect of the territories in 
India of any Prnce or Chief under His 
suzerainty or the population of the said 
territories. 


Basanta Kumar Mullick 


COLOMBIA 


A. J. Restrevzo 
Francisco Jcsé Urrutia 


CUBA 
Ad referendum 
Diaz de Villar 
Carlos de Armenteros 
EGYPT 
A. Badaoui 
M. Sid Ahmed 
SPAIN 
A. Goicoechea 
GREECE 
Ad referendum 
Megalos A. Caloyanni 
Jean Spiropoulos 
LUXEMBURG 
Conrad Stumper 
Mexico 
Eduardo Suarez 
PORTUGAL 
José Caeiro da Matta 
José Maria Vilhena Barbosa de 
Magalhaes 
Prof. Doutor J. Lobo d’Avila Lima 
SALVADOR 
J. Gustavo Guerrero 
URUGUAY 
E. E. Buero 


REPORT OF THE FIRST COMMITTEE! 
(Nationality) 
Raprorteur: His Excellency M. J. Gustavo GUERRERO. 


The First C »mmittee of the Conference for the Progressive Codification 
of Internationel Law began its proceedings by completing its Bureau. For 
this purpose it appointed M. Chao-Chu Wu (China) its Vice-Chairman, 
MM. Schwagila (Austria), Dowson (British Empire) and de Navailles 
(France) its Drafting Committee, and M. J. G. Guerrero its Rapporteur. . 


1 Publicaticns of the League of Nations. V. Legal Questions. 1930. VY. 8. 
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It examined the problem of nationality, discussing the various points as 
far as possible in the order indicated in she Bases laid down by the Pre- 
paratory Committee. 

From the outset of its work the Comnittee realised that nationality is 
one of the most delicate and difficult net-ers to regulate, since, elthough it 
is primarily a matter for the municipal [av of each State, it is nevertheless 
governed to a large extent by principles cf nternationallaw. As M. Politis, 
the Chairman, reminded the Commitiee =t the opening of its. proceedings, 
the difficulty—indeed the impossibilitr—c settling this matter is due to the 
fact that nationality is essentially a politial problem which affects the life 
of the State throughout the course of iss development. The very formation | 
of the State requires a population waich will ensure its preservation and 
continuity. This necessity gives rise’ so a clash between the conc2ptions on 
which the municipal law of the varicus ecintries is based. 

The Committee thus realised the impossibility of reconciling now, by 
setting up rules which would be in the nature of a Somipromulce: the vital 
interests of emigration and immigration States. , 

Having thus admitted the autonomy of the State in diterna anthers 
connected with its nationality, the Commc-ttee also unanimously recognised 
the need to proceed with the utmost caution when examining tha conflicts 

` which arise in practice through the diversty of, and divergencies between, 
the various systems of municipal law. 

Thus, the Committee began its work in fall consciousness of the difficulties 
attending the international regulation of rationality. It did not attempt . 
to bring about complete uniformity ir the laws governing the question, or 
to remove all difficulties attendant upor double nationality, or entirely to 
eliminate statelessness. The results of i& work may accordingly appear 
limited and unambitious. They will meve-theless provide a clear indication 
of the existing tendency to modify as far a: possible certain principles which 
are still in force. 

The texts adopted by the Committe2 in lude: 

(1) a Convention on certain questicns Plating to conflict of nationality _ 
laws, adopted unanimously, &5 delegations voting; ss 

(2) two Protocols adopted by a majoritz of more than two-thirds of the . 
delegations present: one on the question cf the military service of persons 
having two or more nationalities; the othar on the nationality o7 children ` 
whose fathers have no nationality or aze ot unknown nationality; 

(3) a special Protocol, adopted by a simple majority, on the relations of 
stateless persons with the State whose nationality they last possessed; 

(4) a number of veux and recoramendazions to be inserted in the Final 

_ Act of the Conference. 


S 


Basis Nc. - 


First of all, the Committee examired she first Basis er by the 
Preparatory Committee of the Conference, which lays down certain general 


- 
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principles in connection with nationality: on the one hand, the principle of 
the scvereignty of the State which determines, by its laws, who are its 
nationals; on the other, the necessity for these laws to take into account the 
principles generally recognised by States. 

The Preparatory Committee had, moreover, prepared a text containing a 
schedule—which did not purport to be exhaustive—of these generally 
recognised principles. 

During the discussion of this Basis several currents of opinion became 


manifest, either in the amendments submitted, or the explanations given 


ky the Delegations. The most radical proposal was to omit this Basis 
altogether, not because the State’s right to legislate was contested, but 
because a special provision to this effect was thought to be unnecessary. 
The suggestion was also made that if this Basis were omitted, its essential 
features should be embodied in the Preamble ta the Convention. 

Another suggestion was that the general principles circumscribing legis- 
lative freedom which ought to be taken into account by the various States 
should be defined in greater detail. 

There were, however, contrary proposals in favour of avoiding any indi- 
_ cation that any such general principles might exist outside the conventional 
' provisions freely accepted by States. 

The Committee felt itself unable to accept any of these suggestions. It 
asserted the general principle that each State has exclusive competence to 
determine under its laws who are its nationals, and that these laws should 
be recognised by other States provided they are in accordance with interna- 
tional conventions, international custom, and the generally recognised 
principles of law in connection with nationality. 

Basis No. 1 had become Articles 1 and 2 of the Convention. 

Article 1, which was adopted by 38 votes to 2, is worded as follows: 


Article 1 : 

It is for each State to determine under its cwn law who are its nationals. 
This law shall be recognised by other States in so far as it is consistent 
with international conventions, international custom, and the principles 
of law generally recognised with regard to nationality. 

Article 2, which was adopted by 41 votes to 1, has been worded as follows: 


Article 2 


Any question as to whether a person possesses the nationality of a par- 
ticular State shall be determined in accordance with the law of that State. 


Basis No. 2 
The text proposed as Basis of discussion by the Preparatory Committee 


laid down that, ifa person after entering a foreign country los} his national- 
ity without acquiring another nationality, the State whose national he had 
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been remained bound to admit him to its territory at the requast of the 
State where he had been residing. 

The discussion on this question showed tnat the Committee was divided 
into two almost equal groups. Some delegn ions were in favour of maintain- 
ing this Basis, while an almost equal nurrb + was in favour of its omission. 

The latter argued that the question, as 2nunciated by the Preparatory 
Committee, was of a political nature trans@nding the limits of nationality 
questions and becoming a matter of intern-tional police. Various delega- 
tions added that if a provision of this kircl were adopted, it would be the 
first time that an international convenzicr had interfered with the free- 
dom of States to admit or refuse to admit -creigners into their territory. 

An attempt was made to reach an agreement on a formula which would 
enable an indigent and stateless fore-gme-, and also a stateless foreigner 
sentenced to not less than one month’s inorisonment, to be sent back to 
his country of origin. 

The Committee adopted by a simpe mcafority the T thus submitted 
to it. It forms the subject of a special Procol, which reads as follows: 


If a person, after eniering a foreign æœvntry, loses his nationclity with- 
out acquiring another nationality, ize State whose nationality he last 
possessed is bound to admit him, at the ‘equest of the State in whose terri- 
tory he ts: 

(i) if he is permanently indigent ecth2r c3 a resull of an incuratle disease 
or for any other reason; or 

(ii) af he has been sentenced, in the Sic where he is, to not less than one 
month’s imprisonment and has either 3e-tzd his sentence or obta‘ned total 
or partial remission thereof. 

In the first case the State whose r.atierality such person last possessed 
may refuse to receive him, if it underick £ io meet the cost of relief in the 
country where he is as from the thirtiet? day from the date on which the 
request was made. In the second case the „ost of sending him back shall be 
-borne by the country making the request. 


The Committee also unenimously adovt=d a recommendation proposed 
by the Swiss Delegation concerning the setil: ment of statelessness in general. 

This recommendation, intended for icsert.m in the Final Act of she Con- 
ference, is worded as follows: 


I. The Conference is unanimously oj tu opinion that ii is very desirable 
that Staies should, in the exercise of fies power of regulating questions 
of nationality, make every effort to reduce 10 far as possible cases of state- 
lessness, 

and that the League of Nations ee continue the work it hae already 
undertaken for the purpose of arriving = an international settlzmeni of 
this important matter. 
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Another vex, proposed by the Chinese Delegation, was adopted by a 
majority. It -eads as follows: 


II. Th Conference recommends States to examine whether it would be 
desirable hat, in cases where a person loses his nationality without ac- 
quiring a2other nationality, the State.whose nationality he last possessed 
should be bound to admit him to its territory, at the request of the country 
where he is, under conditions different from those set out in the Special 
Protscol relating to statelessness, which has been adopted by the Conference. 


Basis No. 3 

The Preparatory Committee had proposed, as Basis of discussion, that a 
person having two nationalities might be considered as its national by each 
of the two St.tes whose naticnality he possessed. 

This text gsve rise to two observations which have been taken into account 
in the text firally adopted by the Committee. 

In the first place, several delegations observed that provision had to be 
made, not merely for cases of double, but also multiple, nationality. 

It was .alsc pointed out that as one of the objects of the Convention in 
which this provision was to be inserted was to remedy as far as possible the 
inconvenience caused by double or multiple nationality, the text adopted 
should contain an express reservation in favour of the other provisions 
relating to this question. ee 

The Comn.ittee, therefore. adopted by 4C votes to 1 the text proposed by 
the Drafting Committee, which thus became Article 3 of the Convention. 
This Article s worded as fol.ows: 


Article 3 


Subje t to the provisions of the present Convention, a person having two 
or more nationalities may be regarded as tis national by each of the States 
whose nctionality he poss2sses. 


Basis No. 4 

The Comnittee examined the following text proposed by the Preno 
Committee: “A State may not afford diplomatic protection to one of its 
nationals against a State whose nationality such person also possesses.” 

_The Preparatory Committee had also proposed’ as an alternative to be 
added to tl= above text: “. . . if he is habitually resident in the latter 
State.” 

The Chinsse Delegation esked for the omission of this Basis on grounds 
of principle. Other delegations also held that this Basis should be omitted, 
because the thought it went beyond the scope of a nationality convention. 
Other delegations formulated reservations; these would have preferred a 
specificatior to the effect that diplomatic protection might still be granted, 
on humanitarian grounds, in special cases. The majority of the Committee, 
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nevertheless, pronounced in favour of the *xt without the alternative pro- 
posed by the Preparatory Committee. 

A proposal was made to add a new parag-aph to Basis No.4. According 
‘to this proposal, a person possessing two or more nationalities could not put 
forward the fact that he was a national of or= of the States whose nationality 
he possessed in order to bring, before an iraernational tribunal or commis- 
sion, a personal action against another State of which he was also a national. 

The Committee has not embodied thi: proposal in the Convention, 
since it deals with a case that is so rare as be of little interest at present 
to the majority of States. 

The text, adopted by 29 votes to 5, beeor-es Article 4 of the Convention 
and is worded as follows: 


F Article 4 
A State may not afford diplomatic motection to one of its nationals 
against a State whose nationality such peson also possesses. 


Basis No. & 

In connection with this Basis, a preliminazy question arose regarding the 
’ preference which might be given, within a th-ord State, to one of the, nation- 
alities possessed by a person who is a nationa_oi two or more States. Was - 
it desirable or not to make a distinction, as~vas done in the text proposed 
by the Preparatory Committee, according so whether the question was 
regarded from the point of view of the peronal status of the individual 
or from the other points of view? 

Some delegations were in favour of doirs away with this distinction, 
while others asked that the application of tk- rules of law followed: by the 
third State in regard to personsl status shcxld be expressly reserved. A 
number of delegations further observed that the present Conference should 
avoid taking up questions, such as that of pers: nal status, which come within 
the scope of private international law, and seme of which are dealt with in — 
- the Hague Conventions on Private Internamional Law. The Committee 
eventually adopted this view, and reserved >o the conventions in force and 
the rules of law followed in the third State in -he matter of personal status. 

Another question was what criterion shaul= be adopted to determine in 
a third State the nationality of a person possesting two or more nationalities. 
The idea set forth in the Basis of allowirg th= person concerned to put for- 
ward, under certain conditions, the natioral—y of his choice was rejected 
by the majority of the Committee. 

The text finally adopted is governed by the idea that a person possessing _ 
more than one nationality must be treated in = third State as if he had only 
one. In order to determine that nationality, was agreed that the authori- 
ties of the third State might take certain finite factors into account, 
namely, the fact that the person concerned L_s his habitual and principal 
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residence in one of the countries of which he is a national, or other circum- 
stances which show more clearly his close connection with one particular 
nationality. In the opinion of the majority of the Committee, if he estab- 
lishes his habitual and principal residence in one of the countries whose na- 
ticnality he possesses, or if he shows by his acts that he is most closely 
connected with one of those countries, he thereby makes his choice and en- 
ables the third State, if necessary, to recognise him as oclustyely possessing 
one particular nationality. 

The text adopted by the Committee, by 35 votes to 2, has tecome Article 
5 of the Convention. It is worded as follows: 


Article 5 


Within a third State, a person having more than one nationality shall be 
treaizd as if he had only one. Without prejudice to the application of its 
law in matters of personal siatus and of any conventions in force, a third 
Siate shall, of the nationalities which any such person possesses, recognise 
exclusively in its territory either the nationality of the country in which he is 
habitually and principally resident, or the nationality of the country with 
which in the circumstances ke appears to be in fact most closely connected. 


Basis No. 6 

This Basis, which concerns the loss of nationality resulting from the 
voluntary acquisition of another nationality, and the conditions to which a 
State mzy subject the loss of its nationality, formed the subject of very long 
and interesting discussions. 

The Committee seemed to be divided into two groups. Many delegates, 
almost zll being delegates of countries of emigration, explained that their 
laws laic down certain conditions or even in certain cases required the issue 
of expatriation permits before their nationals could lose their nationality. 
On the cther hand, the representatives of certain countries of immigration— 
but not all—stated that they were in favour of the principle that naturalisa- 
tion abroad involved the loss of the previous nationality. The former group 
pleaded that it was in the interest of the country of origin to prevent certain 
of its nationals renouncing their nationality in order to avoid certain obliga- 
tions, whereas the latter considered that the system of authorisation for 
obtaining freedom from allegiance was an antiquated system which did not 
take into account the conditions of modern life cr of the right which, in their 
opinion, every person possessed to change his allegiance freely. 

Attempts to harmonise these two points of view failed, and the Com- 
mittee found itself obliged, as a compromise, to omit Basis 6 and put for- 
ward a recommendation adopted by the majority to be inserted in the Final 
Act of the Conference. This recommendation, though the second paragraph 
was strongly opposed by a minority of the Committee, was adopted as a 
whole by 23 votes to 7. It reads as follows: 
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-V. It is desirable that States shculd azvly the principle that the acquisi- 
tion of a foreign nationality through naazalisation involves the loss of the 
previous nationality. 

It is also desirable that, pending the -omplete realisation of TE 
principle, States before conferring their nazonality by naturalisation should 
endeavour to ascertain that the person esrcerned has fulfilled, cr is in a 
position to fulfil, the conditions reguirec Y the law of his country for the 
loss of tis nationality. 


The Committee also considered a propcsec addition to Basis No. 6 to the 

effect that a State which has conferred its xetionality on a person by natu- 

--ralisation should not be able to withdraw zm that person the rights and 
privileges. attaching to such nationality, exzept in certain cases‘ specifically 
defined. 

The Committee decided not to insert this >coposal as an article of the Con- 
vention, but to state in its report that it a:d examined the possibility of 
restricting the freedom of each State to witactaw its naturalisation. . In view 
of the difficulties encountered, it decided not ta lay down any rule but merely 
to call upon the various States, appealing zc their sense of justice, to use 
their right of withdrawing their nationality in the most reasonsble and 
limited manner possible. 


‘Basis No. 6 b£ 

The Preparatory Committee had proposed i in Basis No. 6 bis tkat a re- 
lease from allegiance (expatriation permit) does not entail loss of nationality 
until a foreign nationality is acquired. 

Several delegations proposed that this Bees should be omitted, but the 
majority of the Committee agreed that its ma ntenance would ve calculated 
to eliminate certain cases of statelessness. 

The Committee also adopted two pzopcsils intended to complete ‘ia 
proposed text; one provides that the expatricton permit shall lapse if a new 
nationality is not acquired within a certain tne limit; the other that, where 
an expatriation permit has been issued, she -ect that a new nationality has 
been acquired shall be notified. 

The text finally submitted by the Drafcing Gommittee was adopted by the 
Committee by 30 votes to 6. It has become Article 7 of the Convention. 


Article 7 


In so far as the law of a State provid2s jor the issue of an expatriation 
permit, such a permit shall not entai! she l-es of the nationality of the State 
which issues it, unless the person to wi-or. Eis issued possesses another na- 
tionality or unless and until he acquires aa-ther nationality. 

An expatriation permit shall lapse if iF holder does not acquire a new. 
nationality within the period fixed by the S-cle which has issued the permit. 

~ This provision shall not apply in the case ef an individual who, at the time 
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when he receives the expatriation permit, already possesses a nationality 
other than that of the State by which the permit is issued to kim. 

Tie Siate whose nationality is acquired by a person to whom an ex- 
patriation permit has been issued, shall notify such acquisition to the 
State which has issued the permit. 


Bases Nos, 7, 8 AND 9 

Bases Nos. 7, 8 and 9 of the Preparatory Committee concerned the ques- 
tion of the effects of the naturalisation of parents on the nationality of their 
children who are minors. 

Basis 7 provides that the naturalisation of the parents in a country shall 
confer on their children who are minors the nationality of that country 
except in certain cases defined by its laws. Several opinions vere expressed 
as to the conditions to which such acquisition of nationality may be sub- 
jected and as to the law which should apply for the determ-nation of the 
children’s minority: law of the country of origin, law of the country of 
naturalisation, or both. On this Jast point the majority of tie Committee 
considered that it must choose one or the other, and it finally decided in 
favour of the law of the country of naturalisation. 

Further, finding that the laws of the various countries ciffer in many 
respects among themselves in regard to this question as a whole, the Com- 
mittee drafted a text which leaves States wide freedom of astion. At the 
same tima the Committee took care in this case, as in the others, to eliminate 
statelessness as far as possible, and the provision it adopted precludes the 
possibility of a minor remaining without nationality in any c:rcumstances. 

The text, which was adopted by the Committee by 33 votes to 3 and which 
combines Bases 7 and 9, has become Article 13 of the Convenzion. It reads 
as follows: 


Article 13 


Naturalisation of the parents shall confer on such of their children as, 
according to its law, are minors the nationality of the State by which the 
naiuralisation is granted. In such case the law of that Sizte may specify 
the sonditions governing the acquisition of its nationality by the minor 
children as a result of the naturalisation of the parents. In cases where 
minor children do not acquire the nationality of their parents as the result 
of the naturalisation of the latter, they shall retain their exisiing nationality. 


Basis No. 10 
. The Committee retained the text of the first sentence of this Basis, which 
provides, in the case of children born to persons enjoying diplomatic immuni- 
ties, an exception to the common law that is very widely admitted. In so 
doing it merely placed on record a rule thai is generally applied. It consid- 
ered, moreover, that the formula “persons enjoying diplomazic immunities” 
covers in particular the case of members of arbitral tribunals and interna- 
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tional commissions of enquiry; in accordsxce ` ‘with the existing Aika of 
international law. 

The Committee felt bound, however, to amit the second sentence in the 
first paragraph of this Basis, which reac = follows: “The child (born to 
persons enjoying diplomatic immunities) wi, however, be entitled to claim 
to come within the provisions of the lew œ the country to the extent and 
under the conditions prescribed by that law?- Certain countries asked that 
this sentence should be retained, as ther 1a +s allowed children born to per- 
sons enjoying diplomatic immunities to choce the nationality of their coun- 
try of birth. The Committee consider2d, 1»wever, that in abolishing this 
provision it in no way interfered with the lav bf those States, and, moreover, 
avoided giving rise to tie belief that States were in general bound to grant 
their nationality to chidren who, being bæra in their territory to persons 
enjoying diplomatic immunities, claimed th: benefit of their laws. 

With regard to the sezond paragraph, the: Committee considered the case 
of various persons exercising official furcticas but not necessarily enjoying 
diplomatic immunities. It considered :n pecticular the case of consuls de 
carrière, and in general shat of officials of fcrzign States employed by their 
Governments on official missions. All these >érsons have been included in 
this second paragraph. 

The text adopted by the Committee by 33 votes to 1 has become Article 
12 of the Convention. . 

Article 12 


Rules of law which confer nationality by ason of birth on the territory of 
a State shall not aprly automatically to catdren born to persons enjoying 
diplomatic immunitizs in the country wie the birth occurs. 

The law of each State shall permit shilon of consuls de carriéze, or of 
officials of foreign States charged with ogt-ial missions by their Govern- 
ments, to become divested, by repudiatior. a otherwise, of the nationality of 
the State in which thzy were born, in any case in which on birth they ac- 
quired dual nationality, provided thai they retain the nationality of their 
parents. 


© Basis No. Li 
. This Basis did not lead to any difficulties z regards substance, end the 
Committee merely amplified it by a provisicn regarding the case in which 
the filiation of a child of unknown parents ‘s 2stablished later. 

The text adopted by the Committee, ty 4. votes, has become Article 14 
of the Convection. 
i Article. 14 

A child whose parents are both unknown-©iall have the nationality of the 
country of birth. If the child’s parenicg. zs established, its nationality. 
shall be determined by the rules applicub-e 72 cases where the parertage is 
known, Eee’ 
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A foundling is, until the contrery is proved, presumed to have been born 
on the territory of the Siate in which it was found. : 


Basis No. 12 

The text adopted by the Committee to replace the text of Basis No. 12 
proposed by the Preparatory Committee appears, on comparison with the 
latter, to mark a retrograde step. It does not, in fact, contain any obligation 
to confer on a child of parents having no nationality, or whose nationality is 
unknown, the nationality of the State of birth if it lives there up to a certain 
age. : 

The Committee desired, indeed, to take into eccount certain observations 
made by the delegations of various States regarding the provisions of their 
domestic laws relating to persons without nationality. A few States also 
wish, for economic reasons the force of which must be admitted, not to 
assume at present an obligation to increase the number of their nationals by 
granting their nationality indiscriminately to stateless children. For these 
reasons, the text, as adopted, has not the same scope as the original Basis. 
It nevertheless indicates a tendency of the Committee, which desires that 
States should consider the possibility of introducing into their national laws 
provisions which would prevent an alarming increase of stateless persons. 

The Polish Delegation submitted a compromise which, if accepted by 
States, would be likely to do away with a number of cases of statelessness. 
The Committee decided that this proposal should form the subject of a 
Protocal annexed to the Conventicn. 

The text, adopted unanimously as an article of the Convention (Article 15) 
by the 40 members who voted, reads as follows: 


Article 15 
Where the nationality of a State is not acquired automatically by reason 
of birth on its territory, a child born on the territory of that State of parents 
having no nationality, or of unknown nationality, may obtain the national- 
ity of the said State. The law of that State shall determine the conditions 
governing the acquisition of its nationality in such cases. 


The Protocol, adopted by 26 votes to 2, is drafted as follows: 

In a State whose nationality is not conferred by the mere fact of birth in 
tis territory, a person born in its territory of a mother possessing the 
nationality of that State and of a father without nationality or of unknown. 
nationality shall have the nationality of the said State. 


Basis No. 13 
The Committee decided to delete Basis No. 18, which refers to the ac- 
quisition under certain conditions of the nationality of the State of birth by a 
child of parents whose nationality is not transmitted to it by operation of 
law. This Basis had raised numerous difficulties, and a further argument for 
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its deletion was that the cases to which £ sGzventional provision of this kind 
could have applied are altogether excep iord. 
Baszs Nos. 14 amr 14 bis 

‘Guided by the same considerations a: ir he case of Basis 13, the Com- 
mittee decided to omit Bases Nos. 14 ard =< bis concerning the nzetionality 
of children korn on ships. f 

l Basis Nc. 13 

Basis No. 15 provided, without prèjuTc- to the liberty of each State to 


accord wider rights to renounce its'nat-an lity, that a person having two | 


nationalities might renounce one of thase_ with the authorisation of the 

Government concerned. The text propcsec dy the Preparatory Ccmmittee 

added that such authorisation might nct Le refused if the person had his 

habitual residence abroad and satisfiec the conditions necessary to cause 
loss of his former nationality to result from His being naturalised abroad. 

` The. text adopted by the Committee afte: long discussion consżitutes a 

compromise intended to reconcile the divergent views expressed. 

The text of the Basis was limited so as so clude the case of an ‘natidual 
. possessing two nationalities, one of wEick was acquired voluntarily by 
naturalisation. This was done in order to meet the wishes of certain im- 
migration countries. 

It was alsc pointed out that, as the Guanes desired to eliminate double 
nationality as far as possible, it should belaid down that a person pcssessing 
two nationalities acquired at birth shoul= be =ble, on reaching his majority, 
to opt for one or the other of these nationaltes, 

The Committee did not agree with this sugestion. It has made the right 
to renounce the nationality of a State Jepend upon authorisation being 
given by the State whose nationality the person concerned intends zo relin- 
quish, and it agreed that such authorisatic should not be refused to a 
person having his habitual and principa residence abroad, provided the 
conditions required by the law of the Stace whose nationality is to be 
relinquished are complied with. 


_ In spite of the Committee’s desire to elixirste cases of double nationality K 


as far as possible, it has not admitted that a person possessing two national- 
ities may, in order to avoid service obligatżcus -a one of the countries of which 
he is a national, renounce the naticnality of that country without further 
formalities. If, however, States have tne ght to refuse release from 
allegiance, it is desirable that their laws shld make provision for such 
release under the conditions laid down in -ke Jaw of the State concerned. 

The Committee adopted by 37 votes te 2-the following text, which has 
become Article 6 of the Convention. 


Article 6 


Without prejudice to the liberty of a Stet to accord wider rights to re- 
nounce its nationality, a person possess rg iwò nationalities acquired 


~ 
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without any voluntary act on his part may renounce one of them with the 
authorisation of the Stcte whose nationality he desires to surrender. 

This authorisation may not be refused in the case of a person who has his 
habitual and principal residence abroad, ij the conditions laid down in the 
law of the State whose nationality he desires to surrender are satisfied. 


Moreover, on the proposal of several delegations—in particular the Danish 
Delegation—the Committee decided to examine the question of the military 
obligations of persons having double nationality and to draft a text allowing 
States which so desire to undertak2 to exempt such persons irom military 
service in one of the countries of which they are nationals. 

Though the suggestion that a rule of this nature should be inserted in the 
actual text of the Convention was not generally accepted, the Committee 
decided unanimously to place it in a separate Protocol of the Convention. 

This provision, which forms the subject of the first article of a Protocol 
annexed to the Convention, was supplemented by two other articles, pro- 
posed by the British and French Delegations respectively. 

These three articles are worded as follows: 


Article 1 


A person possessing two or riore nationalities who habitually resides in 
one of the countries whose nationality he possesses, and who is in fact most 
closely connected with that country, shall be exempt from all military ob- 
ligations in the other country or countries. 

This exemption may involve the loss of the nationality of the other smihte 
or countries. 

Article 2 


Without prejudice to the provisions of Article 1 of the present Protocol, 
if a person possesses the nationality of two or more States and, under the 
law of any one of such States, has the right, on attaining his majority, to 
renounce or decline the nationality of that State, he shall be exempt from 
military service in such State during his minority. 


Article 3 


A person who has lost the nationality of a State under the law of that 
State and has acquired another nationality, shall be exempt from military 
obligations in the State of which he has lost the nationality. 


The Committee also adopted two recommendations regarding the settle- 
ment of the problem of double nationality in general: the first was proposed 
by the Swiss and the second by the United States Delegation. 

These recommendations are worded as follows: 


III. The Conference is unanimously of the opinion that it is very 
desirable 
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that States should, in the exercise of thé? power of regulating questions of 
nationaiity, make every effort to recuce so far as possible casee of dual 
nationality, 

and that the League of Nations shcutd zonsider what steps may be taken 
for arriving at an international setilemert of the different conflicts which 
arise from the possession by an individ 1cl of two or more nationalities. 

IV. The Conference recommends that States should adopt legislation 
designed to facilitate, in the case of persan: Dossessing two or more national- 
ities at birth, the renunciation of the-nctinality of the countries in which 
they are not resident, without subjecttng each renunciation to unnecessary 
conditions. 


Basis No. 16 

A very full discussion took place on the cuestion of the nationality of 
married women. Further, the Commitee, bziore taking its decisions, heard 
the views of the delegations of the women’s Hternational associatiors, who, 
after being received by the Bureau of the Corfarence, expressed the desire to 
lay their views also before the Committee itf at a plenary meeting. 

Thus the texts of Bases 16 to 19 were adoo@¢ with a full knowledge of the 
facts and after an exhaustive examination toth of the situation and of 
` existing tendencies. 

Basis No. 15 provides that if the national lar of the wife causes her to lose 
her nationality on marriage with a forsigna>, this consequence shall be 
conditional on her acquiring the nationelity ef the husband. As already 
observed, this text forms a compromise betw-en two diametrically opposed 
conceptions: that of the countries which 2cusider that in the matter of 
nationality there should be complete equality s=tween the sexes, and that of 
the countries in which the status of the hustand governs that of thə wife. 
Although some countries admit the formez >-zinciple in their laws either 
wholly or in part and apply it more or less ecmpletely, the laws of many 
countries provide that, from the point of view cf nationality, the wife must, 
as a rule, follow her husband. 

Tt was observed that the co-existence of thas two piinas the freedom 7 
of the wife on the one hand and the unity of tac iamily on the other—had the 
effect of increasing the number of cases of duble nationality and also of 
statelessness. In point of fact a woman can bse her nationality through 
marriage with a foreigner, and being unable tc acquire that of her husband 
can become stateless, while on the other hand, retaining the nationalizy she 
possesses by birth, she can also acquire that of her husband. For that 
reason the Committee, without attempting 10 cecide in favour of eitaer of 
the two existing systems—indeed that is rathe the duty of the legislatures 
of the different countries—simply endeavcured to remedy some of the de- 
fects resulting from existing conditions and, in particular, the case of state- 
lessness provided for in the text of this Easie If States adopt this text, 
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progress will have been made in elirninating cases of statelessness among 
married women. 

Several celegations had proposed to add a provision to the effect that a 
woman wao,-according to her national law, is entitled on marrying a for- 
eigner either to take her husband’s nationality or to retain her own nation- 
ality, does not lose her nationality unless she acquires her husband’s nation- 
ality under the latter’s national law. 

The delegations which proposed this additional paragraph withdrew it, 
because the Committee thought, first, that the case was covered by the text 
of the Besis, and also because the possibility referred to in this proposal 
would in practice very seldom arise. A woman who, under her national 
legislation, is allowed an option, will certainly not renounce her nationality 
until she has made sure that, according to the law of her husband’s country,” 
she can acquire her husband’s nationality. 

The text adopted by the Committee, by 32 votes to 2, has become Article 
8 of the Convention. 


Article 8 


If the national law of the wife causes har to lose her nationality: on 
marriage with a foreigner, this consequence shall be conditional on her 
acquiring the nationality cf the husband. 


RECOMMENDATION 

Although, in order to harmonise as far as possible the various opinions 
expresse the Committee did not feel itsel? called upon to introduce any 
alterations in Basis No. 16, it nevertheless agreed to the suggestion, put 
forward by various delegations, to adopt a væu pointing out that there was 
a fairly pronounced tendency to place both sexes on an equal footing in the 
matter of nationality, taking into consideration the interest of the children, 
and also to allow a woman who marries a foreigner greater freedom in the 
matter of retaining her nationality of origin. 

In this connection, the Committee combined in one text two proposals 
submitted, one by the Belgian Delegation and the other by the Delegation of 
the United States of America and, by 27 votes to 2, it adopted the following 
recommendation: 


VI. The Conference recommends to the States the study of the question 
whether it would not be possible 

(1) to introduce into their law the principle of the equality of the sexes in 
matters of nationality, taking particularly into consideration the interests 
of the children, 

(2) and especially to decide that in principle the nationality of the wife 
shall henceforth not be affected without her consent either by the mere fact of 
marriage or by any change in the nationality of her husband. 
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. Basis Nz: 17 
The text of the Pipito Committæ, hich the Committee Seated bý i 
30 votes to 2 and which has become Artide3 of the Convention, is as follows: 


Article 9 


If the national law of the wife causes ter to lose her nationality upon a 
change in the nationality of her husaurd occurring during marriage, this 
consequence shall be conditional om Fe~ acquiring her husband's new 
nationality. 


T Basis Nc. B 
The Committee rejected a proposal tc «nit this Basis and adopted the 
text of the Preparatory Committee by 2= votes to 7. This has become 
Article 10-of the Convention. 


Article 10 


_ Naturalisation of the husband dur? {re cvarriage shall not involve a change 
in the seit of the wife except «sh her consent. 


‘Basis No 1: 
The Committee did not accept a proms. to delete this Basis. By 26 
votes to 2 it adopted the following text, +h:ca has become Article 11 of the 
Convention. , 


. Article 11 


The wife who, under the law of her cawrzry, lost her nationality on mar-- 
riage shall not recover tt after the diseclut-cn of the marriage except on her 
own application and in accordance wih tae law of that country. If she 
does recover it, she shall lose the nationc-iE which she acquired by reason of 
the marriage. 


The Committee then adopted, in the fornr cf a recommendation, a Polish 
proposal, supported by the Delegation o? Salvador, to the effect that a 
woman who becomes a stateless person in eoasequence of her marriege may 
obtain a passport from the State of whick her husband is a national. 

“This recommendation, which was adopted 37 all the members except two, 
reads as follows: 


VII. The Conference recommends that + woman who, in consequence of 
her marriage, has lost her previous naticrat-y without acquiring that of her 
husband, should be able to obtain a passpo-t from the State of which her 
husband is a national. 


Basis No. 3) 
The Committee deleted Basis No. 20, whisk refers to the acquisition of the 
father’s nationality by an illegitimate chil- "ho has been legitimated. It 
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considered that States should, in particular, undertake to prevent stateless- 
ness in illegitimate children, and that Basis No. 20 bis would serve this 
purpose. 


Basis No. 20 bis 
The Comitis agreed to Basis No. 20 bis, which is designed to prevent an 
illegitimate child becoming a stateless person, in certain cases, on being 
legitimated or recognised. 
The text adopted by the Committee, by 35 votes to 1, has become Article 
16 of the Convention. 


Article 16 


If tke law of the State, whose nationality an illegitimate child possesses, 
recognises that such nationality may be lost as a consequence of a change in 
the civil status of the child (legitimation, recaginition), such loss shall be 
conditional on the acquisition by the child of the nationality of another State 
under the law of such State relating to the effect upon nationality of changes 
in cwù status. 


Basis No, 21 

Basis No. 21 is intended to prevent statelessness in certain cases as a 
result of adoption. 2 

The Committee accepted an-amendment to the Preparatory Committee’s 
text to rep-ace the words “enfant adoptif” by the word “adopté”. This 
wording is of wider scope and allows any adopted person; no matter what his 
age may ba, to retain his nationality if he does not acquire that of the 
adoptive errant 

It was also proposed to draft this Basis by following as closely as possible 
the text adopted for Basis No. 20 bis. This proposal was agreed to, and the 
Committee adopted unanimously by 38 votes the following text, which has 
become Article 17 of the Convention: 


Article 17 


If the law of a State recognises that its nationality may be lost as the result 
of adoption, this loss shall be conditional upon the acquisition by the person 
adoptec of the nationality of the person by whom he ts adopted, under the law 
of the State of which the latter is a national relating to the effect of adoption 
upon nationality. 


FINAL CLAUSES 


The Committee examined the general and formal clauses to be embodied i in 
the Convention which it has drawn up. 

It adopted as the basis of this study the texts prepared by the Central 
Drafting Committee, to which it referred certain proposals formulated by 
various delegations. 
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The Committee indicated the lines cn which, in its opinion, the article 
should ke drafted which refers to the r2.a7ions between the Convention and 
the agreements that have already besa concluded or may subsexuently be 
concluded by Governments. It also fernhed indications for the drafting of 
the clause relating to the conditions gc re ‘ning the application of the provi- 
sions laid down on nationality in the c=jories and other territories under the 
authority of the Contracting States. 

As regards the article relating to re: ervations, the Rules of Procedure of 
the Conzerence left each Committee t= <a ze its own decision as to the limits 
within which States could exclude individual provisions from acceptance by 
means of reservations. . 

Two tendencies were revealed in th: Committee. Some delegations 
thought that States must be left free tz exzlude any provision whatever from 
their acceptance, while others would kev- preferred that certain provisions 
should not be made the subject of rerervations. The latter view was not 
accepted, but it was generally agreed tha States should themselves limit as 
far as possible their right to make rese-va ions when signing or ratifying the 
Convention or when acceding to it. 

As regards the interpretation of the vod “provision”, it was understcod 
that that term must be taken in a wid=sexrse. Since a State has the right to 
exclude whole articles from its accepterce it is free, under the rule that ‘the 
whole includes the part”, to exclude a 2215 only of the text of an article, but 
it was agreed that the exclusion of a cart of a text should be understood in 
the material sense of the word and nob zs affecting the meaning or the scope 
of the provision. 

Protccous 


As indicated above, two Protoccls ware adopted by a two-thirds majority 
of the votes cast. The Committee fu-th-r adopted a special Protocol by a 
simple majority. l 

These three Protocols are indepencect of the Convention. They will be 
opened separately for the signature ot zb accession of States. They indi- 
cate which of the general and formal cs=as-s of the Convention are applicable 
to each of them. 

RECcOMMETDFTIONS : 

Apart from the recommendations men ioned above, the Committee also 
adopted the following texts: 

I. Recommendation submitted by tæ Dzechoslovak, Polish, Portuguese, 
Roumanian and Yugoslav Delegatiors acopted by 21 votes to 3: 


The Conference draws the atienttm o, States to the advisability of examin- 
ing a: a future Conference questions conected with the proof of nationality. 

It would be highly desirable to cxt2rnine the legal value of certificates of 
nationality which have been, or may. >e issued by the competent authorities, 
and to lay down the condiiions for Tee recognition by other States. 
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II. Recommendation submitted by the Drafting Committee and adopted 
unanimously: 


The Conference, 

With a view to facilitating the progressive codification of international 
law, 

Recommends 

That, in the future, States should be guided as far as possible by the pro- 
visions of the Acts of the First Conference for the Codification of Interna- 
tional Law in any special conventions which they may conclude among 
themselves. 


The Committee also referred to the Drafting Committee a veu of the Greek 
Delegation and the observations submitted on the organisation of future 
Conferences for the Progressive Codification of International Law. The 
Committee hopes that the Conference may thus make recommendations on 
this important question. 

Althougk the Conference has succeeded in drawing up the texts mentioned 
in the present Report, it notes with regret that it has been unable to accom- 
plish at present the main object of its work, which was to provide full regula- 
tions, by means of a convention, for the problem of nationality. It has en- 
countered almost insurmountable obstacles, due to divergencies in the 
different laws and also to the more or less marked tendency of each delegation 
to press the claims of its own country’s laws. As a result, the agreements 
adopted do not entirely eliminate the unfortunate consequences of double 
nationality and statelessness. 

Nevertheless, the whole Convention can be said to be dominated by a 
general idea which the legislatures of every country must regard as expressing 
the feeling cf the Conference. This idea is that every individual should have 
a nationality and that it is most important for all countries to prevent any 
person from possessing multiple nationality. 

Although there are still very imporzant questions to be settled, it is only 
right to poirt out that this first attempt at the codification of nationality laws 
marks a very noteworthy advance. 

In conclusion, the Rapporteur would like to emphasise one point which is 
of particular importance: when and hcw do the Contracting Parties propose 
to bring their own laws into line with the provisions of the Convention 
adopted? According to Article 18, the Parties agree to apply, in their rela- 
tions with zach other, the principles ard rules of the Convention as from the 
date of its coming into force. In order to be eble to carry out this under- 
taking the States must, before ratifying, take any steps that may be neces- 
sary to bring their laws into line with the new conventional provisions which 
they are prepared to accept. 


“234 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


REPORT OF THE SECO) COMMITTEE! 
(Territorial Sea) 
Rapporteur: M. Franco= (Netherlands) 


The Second Committee was appoirted to study the Bases of Discussion 
drawn up by the Preparatory Comm-ttee vith regard to territozial waters 
(see Document C.74.M.39. 1929.V.). Af a general discussion, this Com- 
mittee formed two Sub-Committees, the first to examine Bases of Discussion 
Nos. 1, 2, 5 and 19 to 26 inclusive, the sec ».d to examine Bases Nos. 6 to 18 
inclusive. Bases Nos. 3, 4, 27 and 28 wer- eserved for consideration by the 
full Committee. The results of the waz of the Sub-Committees were 
embodied in two reports and sukmitted t= the Committee. 

The Committee appointed as its Chacman M. Géppert, Delegate of 
Germany, as Vice-Chairman His Excellazy M. Goicoechea, Delegate of 
Spain, and as its Rapporteur Profes ar François, Delegaze of the 
Netherlands. 

The Chairman of the First Sub-Ccmm_ftee was His Excellency M. Bar- 
bosa de Magalhes, Delegate of Portugal, the Second Sub-Committee being 
presided over by the Chairman of the »Bnary Committee, M. Göppert. 
The Second Sub-Committee appointed 2 special Committee cf Experts, 
which defined for it certain technical terms This Committee was presided 
over by Vice-Admiral Surie (Netherlends . Other special committees were 
set up to study particular questions. 

The discussions of the Committee shoved that all States admit the prin- 
ciple of the freedom of maritime naviga-bn. On this point there are no 
differences of opinion. The freedom of rawigation is of capital importance 
to all States; in their own interests they cugat to favour the application of the 
principle by all possible means. 

On the other hand, it was recognised taut international law attributes to 
each Coastal State sovereignty over a bk2t of sea round its coasts. This 
must bé regarded as essential for the prot :ction of the legitimate interests of 
the State. The belt of territorial s2a bms part of the territory of the 
State; the sovereignty which the State exercises over this belt does not 
differ in kind from the authority exercised over its land domain. 

This sovereignty is however limited by conditions established by interna- 
tional law; indeed it is precisely becatse ta» freedom of navigation is of such 
great importance to all States that the rigas of innocent passage through the 
territorial sea has been generally recognise]. 

There may. be said to have been agr:ement among the delegations on 
these ideas. With regard, however, to th= breadth of the belt over which’ 
the soverzignty of the State should be -ognised, it soon became evident 
that opinion was much divided. ‘These differences of opinion were to a 


1 Publications of the League of Nations. 7 Legal Questions. 1930. v. 9. 
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great extert the result of.the varying geograph-cal and économ.e conditions 
in different States and parts of the world. Certain delegations were also 
anxious about the consequences which, in their opinion, any rales adopted 
for time of peace might indirectly have on questions ‘of neutrality in time 
of war. - 

The Committee refrained from taking a decision on the question whether 
existing international law recognises any fixed breadth of the belt of terri- 
torial sea. Faced with differences of opinion on this subject, the Committee 
preferred, in conformity with the instructions it received fron the Con- 
ference, nob to express. an opinion cn what ought to be regarded as the 
existing law, but to concentrate its efforts on reaching an agreement which 
would fix the breadth of the territorial sea, for the future. It regrets to 

confess thas its efforts in this direction met with no success. 

The Preparatory Committee had suggested, as a basis of disussion, the 
following scheme: : 


1° Limitation of the breadth of the teritorial s2a to three miles; 

2 Recognition of the claim of certain States specifically mentioned to a 
territorial sea of greater breadth; ; 

3° Acceptance of the principle of a zone oh the high sea contiguous to the 
territorial‘sea in which the Coastal State would be able to axercise the 
control necessary to prevent, within its territory or territo-ial sea, the 
infringement of its Customs or sanitary regulations or interference with 
its security by foreign vessels, such control not to be exercised more 
than twelve miles from the coast. 


The Committee was unable to accept this scheme. Objections were 
raised by various delegations to each of the three points in turn. 

The fixing of the breadth at three miles was opposed by those Szates which 
maintain that there is no rule of law to that effect, and that their national 
interests necessitate the adoption of a wider belt. The proposal to recognise 
a wider belt for these States and for them alone, led to objections from two 
sides: some States were not prepared to recognise exceptions to the three-mile 
rule, while the above-mentioned States themselv2s were of opinion that the 
adoption of such a rule would be arbitrary and were not prepared to accept 
any special position which was conceded to them merely as part o7 the terms 
of an agreement. The idea embodied in the third point, nemely, the . 
acceptance cf a contiguous zone, found a number of supporters though it 
proved ineffective as the basis for a compromise. 

. The first: question to be considered was the nature of the rights which 
would belong to the Coastal States in such a zone. The supporters of the ` 
proposal contemplated that, first of all, the Coasial State should be able to 
enforce its customs regulations over a belt of sea extending twelve miles out 
from the coast. It need scarcely be said that States would still be free to 
make treaties with one another conferring special or general rights in a wider 
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zone—for instance,.to prevent pollutior ofthe sea.’ Other States, however, 
were of opinion that in Customs matt=rs bilateral or regional agreements. 
. would be preferable to the making of milective conventions, in view of the 
special circumstances which would apy + each case. These States were 
- opposed to granting the Coastal Stat2 ary right of exercising Customs or 
other control on the high seas outside the tarritorial sea, unless the right in 
- question arose under a special convenz-on concluded for the purpose. The 

opposition of these States to the este risknent of such a zone was further 

strengthened by the possibility that. if sach rights were accorded, they 

would eventually lead to the creation œ a belt of territorial sea which 
„included the whole contiguous zone. P 
À Other States declared that they were ready to accept, if necessary, a 

. contiguous zone for the exercise of Customs rights, but they refused to recog- 
nise the possession by the Coaste] Stat= o` any rights of control with a view 
to preventing interference with its sceurcw. The recognition of a special 
right in the matter of legitimate defere: ageinst attack would, in the opinion 
of these States, be superfluous, since shas right already existed under the 
general principles of international law if, however, it was proposed to give 
the Coastal State still wider powers in thismatter, the freedom of navigation 
would thereby be seriously endangerec. wiskout, on the other hand, affording 
any éffective guarantee to the Coastal Sta.c. But other States regarded the 
granting of powers of this nature in the ccatiguous zone as being a matter of 
primary importance. The opinion was 2<pressed that the Coastal State 
should be able to exercise in the air akov- the contiguous zone rights corre- 
sponding to those it might be in a posiior so claim-over the contiguous zone 
itself. The denial of such rights ove> the sontiguous zones both of sea and 
air would therefore, they stated, infuence the attitude of the States in 
question with regard to the breadth o` tke territorial sea. 

Certain delegations pointed cui haw aportant it was that the Coastal 
State should have in the contiguous zcre effective administration of its 
fishery laws and the right of protectng ‘ry. It was, on the other hand, 
agreed that it was probably unnecesearr to recognise special rights.in the | 
contiguous zone in the matter of sani ary regulations. 

, The various points of view referred to cn pages 3 and 4 of this report, in 
so far as they were expressed in the plenery, meetings of the Committee, will 
be found in the Minutes, and in particular in those of the thirteenth mosting 
on April 3rd, 1930, which are annexea tc this report.! 

After discussions, which could not be prolonged because of the limited 
time available, the Committee came ~c the conclusion that in view of these 
wide divergencies of opinion no agre=mea; could be reached for me present 
on these fundamental questions. 

‘This conclusion necessarily affected the result of the examination of the 
other points. 

The First Sub-Committee had ‘drawn <p and adopted thirteen Artiles on 


1 See p, 253, tara, 
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the subjests which had been referred to it for examination. The Committee 
had to decide what should be done with the result of the sub-committee’s 
labours. Some Delegations thought that, despite the impossibility of 
reaching an agreement on the breadth of the territorial sea, it was both 


possible and desirable to conclude a Convention on the legal status of that . 


sea, and for that reason proposed that these Articles should be embodied ina 
convention to be adopted by the Conference. Most of the Delegations 
however took a contrary view. The Articles in question were intended to 
form part of a convention which would determine the breadth of the terri- 
torial sea. In several cases the acceptance of these Articles had been in the 
nature of a compromise and subject to the condition, expressed or implied, 
that an’ agreement would be reached.on the breadth of the belt. In the 


‘absence of such an agreement there cculd be no question of concluding a, 


convention containing these Articles slone. -On the basis of a recent prece- 


dent, a third compromise was suggested, namely, that the Articles should be’: 


embodied in a convention which might be signed and ratified, but which would 


not come into force until a subsequent agreement was concluded on the. 


breadth o? the territorial sea. It was eventually agreed that no convention 
should be concluded immediately, and it was decided that the Articles 
proposed by the First Sub-Committee and provisionally appreved by the 
Committee, should ‘be attached as an annex to the Commitiee’s report, 
(Annex I, p. 6).1 

The absence of agreement as to the breadth of the territorial sea affected 
to an even greater extent the action to be taken on the Second Sub-Com- 
mittee’s report. The questions which that Sub-Committee had to examine 
are so closely connected with the breadth of the territorial sea that the 
absence of an agreement on that metter prevented the Committee from 
taking even a provisional decision on the Articles drawn up by the Sub- 
Committee. These Articles nevertheless constitute valuable material for 
the continuation of the study of the question, and are therefore also attached 
to the present report (Annex II, p. 11)? 

One difficulty which the Committee encountered in the course of its ex- 
amination ‘of several points of its agenda was that the establishment of 
general rules with regard to the belt of the territorial sea would, in theory at 
any rate, effect an inevitable change in the existing status of certain areas of 
water. In this connection it is almost unnecessary to mention the bays 
' known as “historic bays”; and the problem is besides by no means confined 
to bays, but arises in the. case of other areas of water also. The work of 
codification could not affect any rights which States may. possess over certain 
parts of their coastal sea, and nothing, therefore, either in this report or in 
its annexes, can be open to that interpretation.’ On the other hand, it must 
be recognised that no definite or concrete results can be obtained without 
determining and defining those rights. The Committee realises that in this 
matter too the work of codification will encounter certain difficulties. 


1See p. 239, infra, -3 See p. 247, infra. 
S } : 
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Nevertheless, in athe Connnittes? s opizior it. should not be concluded that 
difficulties in arriving at an immediate coavention must necessarily ‘lead ' 
States to abandon the work begun. A2coccingly, the Committee: proposes 
that the Conference should request the Co1acil of the League of Nations to 

‘invite the Governments to continue, ia ta: light of the Conference’s dis- 
cussions, the study of the breadth of the ser-orial sea and its allied questions - 
and to seek ways and means of promoz-rg tne work of codification, and the 

- good understanding of States in all tha. ecccerns the development of inter- 
national maritime traffic! In this conrecte n it is suggested that the Coun- 
cil of the League should consider wh2th> the various States should be 
invited to forward to the Secretary-Ger2-a. official information, eisher in the 
form of charts or in some other form, zega ‘ding the basè lines adopted by 
them for. the measurement of their belts o serritorial sea. 

Lastly, the Committee proposes tha’. tte Conference should recommend. 
the Council of the League to convene, s¢ œn as it deems opportune, a new 
Conference, either for the conclusion of a general convention on all questions 
connected with the territorial sea, or even—E such a course seems desirable— j 
of a convention limited to the points dal with in Annex I2? # l 

The Preparatory Committee, when d-aving up its questionnaire, observed 
that the question of jurisdiction over foreigr vessels in ports did not quite lie 
within the scope of the questions wt -vaich the Conference’ was, to be 
called upon to deal. After examining th:: replies of the Governments, the 
Preparatory Committee found that oxniers were divided as to the desira-. . 
bility of embodying this point in the frtu-e convention. a 

The Committee decided not to deal FitŁ -his subject. It was pointed out 
that it was a very complex one which Icy cctside the scheme of the proposed 
convention and could not be treated ia ftL in the two Bases of Discussion 
drawn up by the Preparatory Commtte Further, the opinion was ex- 
pressed that, although the rules on the sud ect could not be said to have no 
connection with the Convention, there vas no urgent need to settle the | 
problems involved at once; indeed, they £L eady form the subject of a large 
number of bilateral Conventions. Ot.er Delegations would have preferred 
to have seen the two Bases discussed sze, in their opinion, they solved - 
certain aspects of the problem; but in —iew of the short time Aa i these - 
Delegations did not object to the dele ior >f thé Bases. 

It was decided to submit the folbwag recommendation to the Cor- 


ference: 


eT t j j . 
“The Conference recommends thet the Convention on the. interna- 
tional régime of maritime ports, siga=d at Geneva on December 9th, 
"1923, should be supplemented by th: adoption of provisions regulating , 
‘ the scope of the judicial powers o Stases with regard to vessels in their 
inland waters.” 


+See Annex IV, p. 257, IPC. . 2 See p. 239, infra. 
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Although the giesa of protection of the various products of the sea and | 
the regulation of fisheries do not, strictly speaking, come within the scheme 
of the Conference’s work, nevertheless, a general agreement in this field > 
would lessen the need which some States feel for a contiguous zone of sea. 
for fishery purposes. ‘The Committee proposes that the Conference should ' 
adopt the following recommendation: `. 


The Corference, 
‘Teking nto consideration the importance of the fishing industry to 


certain corntries; p 
Revognicing further that the protection of the various products of the 
sea must b2 considered not only in relation to the territorial sea ibat also 
the waters beyond it; 
And tha; it is not competent to deal with these Serene nor to do 
anything t» prejudge their solution; 
Noting elso the steps already initiated on these subjects by certain 
orgars of tae League of Nations, 
Desires to affirm the importance of the work already undertaken or to 
^ be undertaxen regarding these matters, either through scientific re- 
search, or >y practical methods, that is measures of protection and 
collaboraticn which may be recognised as necessary for the etae 
of ichpe. coastituting the common patrimony. 
. l ANNEX I 
is THE LIGAL STATUS OF THE TERRITORIAL SEA 
l GENERAL PROVISIONS 
Article 1 


The territory cf a State includes a belt of sea described in this Convention 
as the territcrial sea. E 

Sovereignty over this belt is exercised subject to the conditions prescribed 
by the present Convention and the otker rules of international law. i 


Observations g 
_ The idea which it has been sought to express by stating that the belt of 
territorial s2a forms part of the territory of the State is that the power 
exercised by the State over this belt is in its nature in no way different from 
the power which the State exercises over its domain on land.’ This is also 
the reason why the term “sovereignty” has been retained, a term which 
better than sny other describes the juridical nature of this power. Ob- 
viously, sovereignsy over the territorial sea, like sovereignty over the domain 
on land, can only be exercised subject to the conditions laid down by inter- 
national law. As the limitations which international law impos2s on the 
power of the State in respect of the latter’s sovereignty over the territorial 
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sea are greater than those it imposes ia rerpect of the domain on land, it has 
not been thought superfluous to make rpe -ial mention. of these limitations in 
the text o? the article itself. These linit_wons are to be sought i in the first . 
place in the present Convention; as, > wer, the Convention cannot hope 
to exhaus: the matter, it has been Dodi necessary bo efer also to the 
other rules of international law. 

“There was some hesitation whether it- “vould be Betis to use the TN 
“territorial waters” or the term “terricrā sea”: The use of the first term, 
which was employed by the Preparatory Ce mmittee, may be said to be more 
general and it is employed in several irtemational conventions. There can, 
however, be no doubt that this term i. litely to lead—and indeed has led— 
to confusion, owing to the fact that it is Lo used to indicate inland waters, 
or the sum total of inland waters and “t ritorial waters” in the restricted 
sense of this latter term. For these rasas, the expression “territorial sea” 
has been adopted. i 
Arti-le 2 . : 

The territory of a Coastal State inchide also the air space above the terri- 
torial sea, as well as the bed of the s2a. std the subsoil. 

Nothing in the present Conventiax p:qudices any conventions or other 
rules of international law relating tc tke exercise of sovereignty in these 
domains. 


t 


Observations 

“It has been thought desirable that £ Sema provision should be inserted 
concerning the juridical status of the air avove the territorial sea, the bed of 
the sea, and the subsoil. The tex; as drafted is on similar lines to the 
previous article. It therefore follovs that the Coastal State may also 
exercise sovereignty in the air space abc+e the territorial sea, and over the 
bed of the sea and the subsoil. It i inportant to emphasise that in these 
domains also sovereignty. is limited >y tae rules of international law. As 
regards the territorial sea, including #he ar and the bed of the sea as used in 
maritime navigation, these limitaticrs ere, in the first place, to be found in ` 
the present Convention. So far az ecacerns the air space the matter is 
governed by the provisions of other cor+entions; as regards the bed of the 
sea and the subsoil, there are but fer7 ras of international law. 


RIGHT 2F FASSAGE i 
‘ åriel= 3 
“Passage” means navigation thrcuga the territorial sea for the purpose 
either of traversing that sea without 22t>-ing inland waters, or of proceeding | 
to inland waters, or of making for tLe Lizh sea from inland waters. 
Passage is not innocent when a vessel makes use of the territorial sea of a` 
Coastal State for the purpose of doirg ery act prejudicial to the security, to 
the publie policy or to the fiscal inicrest . of that State. ; 
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Passage includes stopping and anchoring, but in so far only as the same are . 
incidental to ordinary navigation or are rendered necessary by force majeure 
or by distress. 


Observations 

For a passage to be deemed other than innocent, the territorial sea must 
be used for the purpose of doing some act prejudicial to the security, to the 
public policy or to the fiscal interests of the State. It is immaterial whether 
or not the intention to do such an act existed at the time when the vessel 
entered the territorial sea, provided that the act is in fact committed in that 
sea. In other words, the passage ceases to be innocent if the right accorded 
by international law and defined in the present Convention is abused and in 
that event the Coastal State resumes its liberty of action. The expression 
“fiscal interests” is to be interpreted in a wide sense, and includes all 
matters relating to Customs. Import, export and transit prohibitions, even 
when not enacted for revenue purposes but e.g. for purposes of public health, 
are covered by the language used in the second paragraph, promulgated by 
the Coastal State. 

It should, moreover, be noted that when a State has undertaken interna- 
tional obligations relating to freedom of transit over its territory, either as a 
general rule or in favour of particular States, the obligations thus assumed 
also apply to the passage of the territorial sea. Similarly, as regards access 
to ports cr navigable waterways, any facilities the State may have granted 
in virtue of international obligations concerning free access to ports, or 
shipping on the said waterways, may not be restricted by measures taken in 
those porzions of the-territorial sea which may reasonably be regarded as 
approaches to the said ports or navigable waterways. 


I. VESSELS OTHER THAN WARSHIPS 
Article 4 


A Coastal State may put no obstacles in the way of the innocent passage 
of foreign vessels in the territorial sea. 
Submarine vessels shall navigate on the surface. 


Observations a 

The expression ‘vessels other than warships” includes not only merchant 
vessels, but also vessels such as yachts, cable ships, ete., if they are not 
vessels belonging to the naval forces of a State at the time of the passage. 


Article 5 


The right of passage does not prevent the Coastal State from taking all 
necessary steps to protect itself in the territorial sea against any act preju- 
dicial to the security, public policy or fiscal interests of the State, and, in the 
case of vessels proceeding to inland weters, against any breach of the condi- 
tions to which the admission of those vessels to those waters is subject. 


1 
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Observations ` : 
_ The article gives the Coastal. State the “wht to verify, if necessary, ‘the 
‘innocent character of tae passage of a v2ssd and to take the steps necessary _ 
to protect itself agains; any act prejudicial -o its security, public policy, or 
fiscal interests. At the same time, in ordar t avoid unnecessary hindrances 
to navigation, the Coastal State is boanc so act with great discretion in 
exercising this right. ts powers are wideri a vessel’s intention to touch at ° 
a port is known, and include inter alic the right to satisfy itself that the 
` conditions of admission to the port are cornslied with: 


( ; Articel 6 


Foreign vessels exercising the right o? passage shall comply with iis laws 
and regulations enacted in conformity rh international veget by the ` 
Coastal State, and, in particular, as regarcs: 

(a) the safety of treffic and the protectiba of channels and han 

(b) the protection of the waters of tae © astal State against pollution of 
any kind caused by. vessels; 

(c) the protection cf the products of th: territorial sea; _ 

(d) the rights of fishing, shooting dac +1 alogous rights belonging to the’ 

. Coastal State. 

- The Coastal State may not, however, aczly these rules or regulations in 
such a manner as to discriminate betweex foreign vessels of different na- 
tionalities, nor, save -n matters relating zm fishing and shooting; between 
national vessels and foreign vessels. 


í 


m 


Observations : 

International law boa long recognised Le right of the Coastal State to 
` enact in the’ general interest of navigatior special regulations applicable to 
vessels’ exercising the right of passage trough the territorial sea. The . 
principal powers whica international law ha hitherto recognised as belonging 
to the Coastal State for this purpose cre 1-fined in this Article. 

It has not been considered desirable tc clude any special provision ex- 
tending the right of innocent passage tc pesons and merchandise ‘on board 
` vessels. It need hardly be said that therais no intention to limit the right 

of passage to the vessels alone, and that persons and property ori board are 

also included. A provision however spscially referring to “persons and: 

merchandise” would >n the one hand kav: Deen incomplete because it would 

not e.g. cover such things as mails or pass: r gers’ luggage, whilst on the other 

hand it would have gone too far because might have excluded the right of 
` the Coastal State to arrest an individual rm to seize goods on board. . 

The term “enacted” must be underste cd in the sense that the laws and 
régulations are to be duly promulgased. Vessels infringing the laws and 
regulations which have been properly erated are clearly amenable to the 
courts of the moet State. 
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The last paragraph of the Article must be piedi in a broàd sense; it 


does not refer only to the laws and regulations themselves, but to all measures 
taken ‘by. the ee Binte for the cre ae of the Article. 


Article 7 


No charge may be. levied upon foreign vessels by reason only of thew 
passage through the territorial sea. d 
Charges may only be levied upon a foreign vessel passing through ae 


territorial sea as payment for specific services rendered to the vessel. These ° 


charges shall be levied without discrimination. 


Observations 


The obžect of this article is to exclude any charges in respect of general | 


services ta navigation (light or conservancy dues, etc.), and to allow payment 
to be demanded only for special services rendered to the vessel (pilotage, 
towage, eic.). These latter charges must be made on ‘a. basis of strict 
_ equality and with no discrimination ketween one vessel and another. 
. The prevision of the first paragraph will include.the case of compulsory 
anchoring in the territorial sea, in the circumstances indicated in Article 3, 
last paragraph. ` : 
Article 8 

A Coastal State may not take any steps on board a foreign vessel passing 
through the territorial sea to arrest any person or to conduct any investiga- 
‘tion by reason of any crime committed on board the vessel ‘during its passage, 
save only in the following -cases: ere 

(1) if the consequences of the crime extend beyond the vessel; or 


(2) if the crime is of a kind to disturb the peace of the country or the good 


order of the territorial sea; or 


(3) if the assistance of the local authorities has been requested by the 


captain ofthe vessel or by the consul of the country whose flag the vessel flies. 
The above provisions do not affect the right of the Coastal State to take 


any steps authorised by its laws for the purpose of an arrest or investigation - 


on board & foreign vessel in the inland waters of that State or lying in its 

territorial sea, or passing through the territorial sea, niter leaving the inland 
waters. 

` The local authorities shall in all cases pay due cunt to the in tereats of. 

navigation when making an arrest on board a vessel. 


Observations | 

In the case of an offence committed onboard a foreign vessel in the terri- 
torial sea, 2 conflict of jurisdiction may arise between the Coastal State and 
` the State whose flag the vessel flies. If the Coastal State wishes to stop the 
vessel with a view to bringing the guilty party before its courts, another kind | 
of conflict may arise: that is to say between the interests of navigation, which: 
~ ought to be interfered with as little as possible, and the interests of the 


ł 


1 
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Coastal State in its desire to make its cr- mal laws effective throughout the 
whole of its territory.. The proposed a tid does not attempt to provide a 
solution for the first of these conflicis; t «seals only with the second. The 
question of the judicial competence of e222 of the two States is thus left 
unaffected, except that the Coastal Sta-e’: power to arrest persons or carry 
out investigations (e.g. a search) durizg te passage of the foreign vessel 
through its waters will be confined to zhe 2ases enumerated in the article. 
In cases not provided for in the article, legal proceedings may still be taken 
by the Coastal State against an offencer i! the latter is found ashore. It 
was considered whether the words “iz tke opinion of the competent local 
authority” should not be added in (2) -it-1 the word “crime”, but the sug- 


gestion was not adopted. In any dispute 32tween the Coastal State and the . 


flag State some objective criterion is deiraole and the introduction of these 
words would give the local authority an exclusive competence which it. is 
scarcely entitled to claim. 

The Coastal State cannot stop a for:ign vessel passing through the terri- 
torial sea without entering the inland wicers of the State simply because 
there happened to be on board a persor wanted by the judicial authorities of 
the State for some punishable act conm-tted elsewhere than on board ‘the 
vessel. It would be still less possible fr a request for extradition addressed 
to the Coastal State in respect of an off n@ committed abroad to be regarded 
as a valid ground for interrupting the ve sel’s voyage. 

In the case of a vessel lying in the zar‘torial sea, the jurisdiction of the 
Coastal State will be regulated by th= G:ate’s own municipal law and will 
necessarily be more extensive than in sh= case of vessels which are simply 
passing through the territorial sea along the coast. The same observation 
applies to vessels which have been in oze «i the ports or navigable waterways 
of the Coastal State. The Coastal St.ie, however, must always do its 
utmost to interfere as little as possible wi2 navigation. The inconvenience 
caused to navigation by the stopping cf £ large liner outward bound in order 
to arrest a person alleged to have canm_tted some minor offence on land 
can scarcely be regarded as of less inpcrzance than the interest which the 
State may have in securing the arrest cf t2 offender. Similarly, the judicial 
authorities of the Coastal State shaulc, as far as possible, refrain from 
arresting any of the officers or crew of th- vessel if their absence ‘would make 
it impossible for the voyage to continie 


Artile 8 


A Coastal State may not arrest nor di-ert a foreign vessel passing through 


the territorial sea, for the purpose of ex=rcising civil jurisdiction in relation 
to a person on board the vessel. A Ucastal State may not levy execution 
against or arrest the vessel for the pumpase of any civil proceedings save only 
in respect of obligations or liabilities iusurred by the vessel itself in the course 
of or for the purpose of its voyage thro=gh the waters of me Coastal State. 


Mis 
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The above provisions are without prejudice to the right of the Coastal 
State in eccordance with its laws to levy execution against, or to arrest, a 
foreign vessel in the inland waters of the State or lying in the territorial sea, 
or passing through the territorial sea after leaving the inland waters of the 
State, for the purpose of any civil proceedings, i 


Observations 
The rules adopted for criminal jurisdiction ire been closely followed. A 
vessel which is only navigating the territorial sea without touching the 
inland waters of the Coastal State may'in no circumstances be stopped for 
the purpose of exercising civil jurisdiction in relation to any person on board 
- or for lewying execution against or for arresting the vessel itself except as a 
result of events occurring in the waters of the Coastal State during the 
voyage in question, as for example, a collision, salvage, ete., or in respect of 
obligations incurred for the purpose of the voyage. 


Article 10 


The provisions of the two preceding Articles (Arts. 8 and 9) are without 
prejudice to the question of the treatment of vessels exclusively employed in 
a governmental and non-commercial service, and of the persons on board 
such vessels. 


Observations 

The-question arose whether, in the case of vessels belonging to a Govern- 
ment and operated by a Government for commercial purposes, certain 
privileges and immunities might be claimed as regards the application of 
Articles.38 and 9. The Brussels Convention relating to the immunity of 
State-owned vessels deals with immunity in the matter of civil jurisdiction. 
' In the light of the principles and definitions embodied in that Convention 
(see in particular Article 3), the Article now under consideration lays down 
that the rules set out in the two preceding Articles are without prejudice to 
the question of the treatment of vessels exclusively employed in a govern-- 
mental and non-commercial service, and the persons on board such vessels. 
Government vessels operated for commercial purposes therefore fall within 
the scope of Articles 8 and 9. _. 


Article 11 


The pursuit of a foreign vessel for an infringement of the laws and regula- 
tions of a Coastal State begun when the foreign vessel is within the inland 
waters or territorial sea of the State may be continued outside the territorial 
sea so long as the pursuit has not been interrupted. ` The right of pursuit 
ceases as soon as the vessel which ‘is pursued enters the territorial sea of its 
own country or of a thitd State. : 

The pursuit shall only be deemed to have begun when the pursuing vessel 
has satisfied itself by bearings, sextant angles, or other like means that the 


: 
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pursued vessel or one of its boats is withir the limits of the territorial sea, : 


and has begun the pursuit by giving the siznal to-stop. The order to stop 
shall ‘be given at a distance which ena>les it to be seen or heard by the. 
other vessel. 

A capture on the high sea shall be Lottied Wion delay to the State 


' whose flag the captured vessel flies. 


Observations `. ; a 
This article recognises the “right of pu-suit” of the Coastal State and 
states the principles with some precision. When the foreign vessel in the 
territorial sea receives the order to stop, the vessel giving the order need not 
necessarily be in that sea also. This case arises in practice in connection 
with patrol vessels which, in order to p clize the fisheries, cruise along the 
coast at a little distance outside the limit:. ofthe territorial sea. In such case, 
when the pursuit commences, it will te :ufficient if. the offending vessel 


(or its boats, if the infringement is being committed by their means) jis ` 
' within the territorial sea. 


Pursuit must be continuous; once in‘er-upted, it may not be resumed.. 
The question whethera pursuit has or his rot been interrupted is a question 


' of fact. The right of pursuit ceases in e~er~ case as soon as the vessel enters 


the territorial sea of its own country or of 1 third State. 


The point was raised: at what precise mcment may pursuit be deemed to ` 
have begun? If a patrol vessel receives a vireless message informing it that. 


an offence has been committed and sets 0.16 vithout having seen the offending 
vessel, can it be ‘said that pursuit has aready begun? The conclusion 
reached was that it can not. Pursuit caa not be deemed to have begun until 


1 
È 


the pursuing vessel has ascertained for i-seE the actual presence ofa foreign , 


vessel in the territorial sea and has, by means of ‘any recognised signal, given 
it the order to stop. It was thought that, to avoid abuses, an order trans-' 


mitted by wireless should not be regard2d as sufficient, since there ‘were no | 


limits to the distance from which such =n «rder might be given. 


The arrest of a foreign’ vessel on the hgh sea is an occurrence of so excep- ; z 


tional a nature that, in order to avoid misinderstandings, the State whose’ 


- flag the vessel flies must be notified of the reasons for the’ arrest. It was 


therefore deemed advisable to require the State of the vessel effecting the 
capture to notify the other Piate e concemec. 


Il. WARSUES 
Article 12 : 
As a general rule, a Coastal State will rot forbid the passage of foreign 


warships. in its territorial sea sad will rot require a previous authorisation . 


or notification. 
The Coastal State has the. right to regulae the conditions of such passage. 
Submarines shall navigate on the surface. 


1 


1 
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Observations 

_To state that a Coastal State will not forbid the innocent passage of for- 
eign warskips through its territorial sea is but to recognise existing practice. 
- That praccice also, without laying down any strict and absolute rule, leaves 
_ to the Stete the power, in exceptional cases, to prohibit the passage of 
foreign warships in its territorial sea. 

The Coestal State may regulate the conditions of passage, particularly as 
regards the number of foreign units passing simultaneously through its terri- 
torial sea—or through any particular portion of that sea—though as a general 
rule no previous authorisation or even notification will be required. 

Under nə pretext, however, may thers be any interference with the passage 
of warships through straits constituting a route for international maritime 
traffic between two parts of the high sea. 


Article 13 


If a foreign warship passing through the territorial sea does not comply 
with the rezulations of the Coastal State and disregards any request for com- 
pliance which may be brought to its notice, the Coastal State may require 
the warship to leave the territorial sea. 


Observations 
A special stipulation to the effect that warships must, in the territorial sea, 
respect the local laws and regulations has been thought unnecessary. 
‘Nevertheless, it seemed advisable to indicate that on non-observance of 
_ these regulations the right of free passage ceases and that consequently the 
warship may be required to leave the territorial sea. 


`” Annex II 
REPORT OF.SUB-COMMITTEE NO. i., 
BASE LINE 


Subject to the provisions regarding bays and islands, the breadth of the 
territorial s2a is measured from the line, of low-water mark along the entire 
coast. 

For the purposes of this Convention, the line of low-water mark is that 
indicated on the charts officially used by the Coastal State, provided the 
latter line does not appreciably depart from the line of mean low-water 
spring tides. 

Elevations of the sea bed situated within the territorial sea, iong only 
above water at low tide, are taken into consideration for the determination 
of the base line of the territorial sea. 


1 


‘Observations 
The line of low-water mark following all the sinuosities of the coast is 

taken as the basis for calculating the breadth ‘of the territorial see, excluding 
f i i : 
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the special cases of (1) bays, (2) islancs mar the coast and (8) groups of 
islands, which will be dealt with later. Te article is only concerned with 
the general principle. 

The traditional expression ‘‘low-wazer mark” may be interpreted, in 
different ways and requires definition. In sacactice, different States employ 
different criteria to determine this line. Ihe two following criteria have 
been taken more particularly into considezation: first, the low-water mark 
indicated on the charts officially used by t Coastal State, and, secondly, 
the line of mean low-water spring tides. Preerence was given to the first, as 
it appeared to be the more practical. Nof «very State, it is true, possesses 
official charts published by its own hydrographic services, but every Coastal 
State has some chart adcpted as official ty the State authorities, and a 
phrase has therefore been used which also cludes these charts. 

The divergencies due to the adoptior of Afferent criteria on the different, ` 
charts are very slight and can be disregamsd. In order to guard against 
abuse, however, the proviso has been sddze! that the line indicated on the 
chart must not depart appreciably from th: nore scientific criterion: the line. 
of mean low-water spring tides. The zen “appreciably” is admittedly 
vague. Inasmuch, however, as this provier would only be of importance in 
a case which was clearly fraudulent, snd ss, moreover, ‘absolute precision 
would be extremely difficult to attain, it is -oought that it might be accepted. 

If an elevation of the sea bed whisk = only uncovered at low tide is 
situated within the territorial sea off the mainland, or off an island, it is to be 
taken into consideration on the analog’ of the North Sea Fisheries Conven- 
tion of 1882 in determining the base line cf the territorial sea. : 

It must be understood that the provisi=is of the present Convention do 
not prejudge the questions which arise in -egard to coasts which are ordi-, 
narily or perpetually ice-bound. 

i BAZSs 

In the case of bays the coasts of which Felong to a single State, the belt of 
territorial waters shall be measured from 4 straight line drawn across the 
opening of the bay. If the opening of th: Day is more than ten miles wide, 
the line shall be drawn et the nearess pciat to the entrance at. which the 
opening does not exceed ten miles. ‘ 


Observations 

_ It is admitted that the base line proviced by the sinuosities of the coast 
should not be maintained under all ci‘cumstances. In the case of an 
indentation which is not very broad at.t; opening, such a bay should be 
regarded as forming part of the inland wax rs. Opinions were divided as to 
the breadth at which this opening should te fixed. Several Delegations were 
of opinion that bays, the opening of vhien did not exceed ten miles, should < 
be regarded as inland. waters; an imagina>- line should be traced across the 
bay between the two points jutting out iu--hesi, and this line would serve as 
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a basis for determining the breadth of the territorial waters. If the opening 

of the bay exceeds ten miles, this imaginary line will have to be drawn at the 

first place, starting from the opening, at which the width of the bay does-not 
exceed ten miles. This is the system adopted i.2. in the North Sea Fisheries 

Convention of May 6th, 1882. Other Delegations were only prepared to 

` regard the waters of a bay as inland waters if the two zones of territorial sea 
met at the opening of the bay, in other words, if the opening did not exceed 
twice the breadth of the territorial sea. . States which were in favour of a 
territorial belt of three miles held that the opening should therefore not 
exceed six miles: Those who supported this opinion were afraid that the 
adoption of a greater width for the imaginary lines traced across bays might 
undermine the principle enunciated in' the preceding article so long as the 

‘conditions which an indentation has to fulfil in order to be regarded as a bay 
remained undefined. Most Delegations agreed to a width of ten miles, 
provided'a system were simultaneously adopted under which slight indenta- 
tions would not be treated as bays. 

However, these systems could only be applied in practice if the Coastal 
States enabled sailors to know how they should treat the various indenta- 
tions of the coast. 

_ Two systems were proposed; these have been set out as annexes to the 
observations on this article. The Sub-Committee gave no opinion regarding 
these systems, desiring to reserve the possibility of considering other Ere 
or modifications of either of the above systems. 


Appendix A 
Proposal of the Delegation of the Uniied States of America 


In the cese of a-bay or estuary the coasts of which belong to a single State, 
or to two or more States which have agreed upon a division of the waters 
thereof, the determination of the status of the waters of the bay or rai 
shall be made in the following manner: 

_ (1) On a chart or map a straight line not to exceed ich nautical milesi in 
length shail be drawn across the bay or estuary as follows: The line shall be 
drawn between two headlands or pronounced convexities on the coast which ` 

. embrace the pronounced indentation or concavity comprising the bay or 

estuary if the distance between:the two headlands does not exceed ten 

nautical miles; otherwise the line shall be drawn through the point nearest to 
the entrenze at which the width doas not exceed ten nautical miles; 

(2) The envelope of all ares of circles having a radius equal to one-fourth 
the length of the straight line across the bay or estuary shall then be drawn’, 
from all points on the coast of the mainland (at whatever line of sea-level is 
adopted on the charts of the coastal State) but such arcs of circles shall not 
be drawn around islands in connection with the process which is next 
described; 


` 


i] 


\ 
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(3) It the area enclosed within the straint line and the aa of the- 


arcs of circles exceeds the „area of a sem‘-ci-cle whose diameter is equal to 


one-hali the length of the straight line acros -he bay or estuary, the waters of, 


the bay or estuary inside of the straight lize shall be regarded, for the pur- 
poses of this convention, as interior. waters: otherwise they shall not pe. 80 


` regarded. 


When the determination of the status of -te waters ofa bay. or estuary has 
t been made in the manner described above, se delimitation of the territorial 
waters shall be made as follows: ` 

(1) If the waters of the bay or estuary ere found to be fiterioe waters, 


\the straight line,across the entrance or ac~=ss the bay or estuary shall be: 
* regarded asthe boundary between interior -vaters and territorial waters, and 
the three-mile belt of territorial waters shal >e measured outward from that 


line in the same manner as if it were a por-Dn of the coast;’ 

(2) Otherwise the belt of territorial wet:rs shall be ‘measured outward 
from all points on the coast line; 

(3) In either case ares of circles of three rie idia shall be drawn around 
the coasts of islands (if there be any) im accordance with provisions for 


l delimiting territorial waters around islands. 


l i e 
( 


Appendix R 
5 , Compromise-Proposal of the Trench Delegation 


In the case’ of indentations where ther is only one Coastal State, the 


. breadth of the territorial sea may be mea vred from a straight line drawn 
-across the opening Of the indentation provided that the length of this line 


does not exceed ten miles and that the ind-tation may properly be termed ' 


` 


a bay. 


In order that an indentation may be Hoba termed a bays ‘the area ` 


comprised between the curve of the coast rd its chord must be equal to or 
greater than the area of the segment of -Łe circle the centre of which ‘is 
situated on the perpendicular to the chord. its middle, at a distance from 
the chord equal to one half of the lengsh əf this chord and. of which the 


- radius is equal to the distance which separ.stes this point arom one end of 


the curve. 
y 


i PORTS ; 
` In determining the breadth of the terrtorial sea, in front of. ports the 


‘outermost permanent harbour works shal >e regarded as forming part of, . 


the Call 


y 


Observations 


' The waters of the port as far as a line drawn Jered ‘the outermost fixed _ 


‘works thus constitute the inland waters of the Coastal State. poo 


X 


` 
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ROADSTEADS 


Roadzteads' used for the loading, unloading and anchoring of vessels, the 
limits of which have been fixed for that purpose by the Coastal State, are 
included in the territorial sea of that State, although they may be situated 
partly outside the general belt of territorial sea. The Coastal State must 
indicate the roadsteads actually so employed and the limits thereof. ‘ 


" Observations 


It had been proposed that roadsteads which serve for the loading and 
unloading of vessels should be assimilated to ports. These roadsteads would 
then have been regarded as inland waters, and the territorial sea would have 
been measured from their outer limits. It was thought, however, impossible 
to adopt this proposal. Although it was recognised that the Coastal State - 
must be permitted to exercise special rights of control and of police over the. 
roadsteads, it was considered unjustifiable to regard the waters in question as 
inland weters, since in that case merchant vessels would have had no right of 
innocent passage through them. To meet these objections it was suggested 
that the right of passage in such waters should be expressly recognised, the 
practical result being that the only difference between such “inland waters” 
and the serritorial sea would have been the possession by roadsteads of a` 
belt of territorial sea of their own. As, however, such a belt was not con- 
sidered necessary, it was agreed that the waters of the roadstead should be 
included in the territorial sea of the State, even if ney extend beyond the 
general limit of the territorial sea. 


oe 3 


ISLANDS 


Every island has‘its own territorial sea. An island is an area’ of land, sur- 
rounded by water, which is permanently above high-water mark. 


Observations 


“The dafinition of the term “island” does not ET artificial islands, 
provided these are true portions of the territory and not merely floating 
works, anchored buoys, ete. The case of an artificial island erected near to 
the line of demarcation, between the territorial waters of two countries is 
reserved. 

An elevation of the sea bed, which is only exposed at low tide, is not 
deemed to be an island for the purpose of this Convention... Bee however . 
the above proposal concerning the Base Line.) 


GROUPS OF ISLANDS 
Observations 

With regard to a group of islands’ (archipelage) and islands situated asar 
the coast, the majority of the Sub-Committee was of opinion that a distance 
of 10 miles should be adopted as a basis for measuring the territorial sea 
outward in the direction of the high sea. Owing to the lack of technical 


3 
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details, however, the idea of drafting a dainte text on this subject had to be 
abandoned. The Sub-Committee did rct express any opinion with regard - 
to the nature of the waters included witŁia she group. 


STRAITS 

In straits which form a passage between. two parts of the high sea, the 
limits of the territorial sea shall be ascexamed in the same manner as on 
other parts of the coast, even if the same State is the Coastal State of both 
shores. 

When the width of the straits exceeis tae endih of the two belts of 


territorial sea, the waters between those twa belts form part of the high sea. 


_ If the result of this delimitation is to leave an area of high sea not exceeding 


two miles in breadth surrounded by terrisor.al sea, this area may be assimi- 
lated to territorial sea. 


ni 


Observations , 

Within the straits with which this Artie Jeals the belts of sea around the 
coast constitute territorial sea in the same way as on any other part of the 
coast. The belt of sea between the tc chores may not be regarded as 
inland waters, even if the two belts of tezrit orial sea and both shores belong 
to the same State. The rules governing tle ina of demarcation between the . 
ordinary inlend waters and the territoris. se, are the same as on other parts 
of the coast. 

When the width throughout the straits ex :eeds the sum of the breadths of 
the two belts of territorial sea, there is a «hannel cf the high sea through the 
strait. On the other hand, if the widta shcoughout the strait is less than 
the breadth of the two belts of territorial sec, the waters of the strait will be 
territorial waters. Other cases msy anc in fact do arise: at certain places 
the width of the strait is greater than, Hil: elsewhere it is equal to or less 
than, the total breadth of the two belts cf territorial sea. In these cases, 
portions of the high sea may be surrumecec by territorial sea. It was 
thought that there was no valid reason why these enclosed portions of sea— 
which may be quite large in area—shoulc act ke treated as the high sea.. If 
such areas are of very small extent, how27e, practical reasons justify their 
assimilation to territorial sea; but it is prcpo ed in the Article to confine such 


_ exceptions to “enclaves” of sea not moz» tkan two nautical miles in width, 


a 


Just as in the case of bays which lie witain the territory of more than one 
Coastal State, it has been thought better Lo - to draw up any rules regarding 
the drawing of the line of demarcation b2s-veen the respective territorial seas 
in straits lying within the territory of mcre zhan one Coastal State and of a 


. width less than the breadth of the two belt o? territorial sea. 


‘ 


The application of the Article is limites tc strains which serve as a passage 
between two parts of the high sea. It ices net touch the regulation of 
straits which give access to inland waters omy. As regards such straits, the 
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rules remme S and where necessary islands, wi ia to be 
applicable. 


PASSAGE OF WARSHIPS THROUGH STRAITS 


Under no pretext whatever mgy the passage even of warships through 
straits used for international navigation between two parts of the high sea 
be interfered with. 


Observations 


Accorcing to the previous Article the waters of straits whieh do not form 
part of the high sea constitute territorial sea. It is essential to ensure in all 
circumstances the passage of merchant vessels and warships through straits 
between two parts of the high sea and forming ordinary routes of interna- 
tional navigation. 


DELIMITATION OF THE TERRITORIAL SEA AT THE MOUTH OF A RIVER 


When a river flows directly into the sea, the waters of the river constitute 
inland water up to a line following the general direction of the coast drawn 
across the mouth of the river whatever its width. If the river flows into an 
estuary, the rules applicable to bays apply to the estuary. 


Annex ITI 
SECOND COMMITTEE T y 
5 TERRITORIAL WATERS 
EXTRACT FROM THE PROVISIONAL MINUTES -OF THE 


‘THIRTEENTH MEETING HELD ON THURSDAY, APRIL 3, 1930, 


AT 9.15 A.M. 
' Chairman: M. GÖPPERT 


M. Musuaxogt (Japan).—I do not think that we should vote, I think 
however that M. Giannini is right in this sense, that it is desirable to know 
the views of the different delegations. I propose, therefore, that each dele- 
gation should in turn state its attitude on this question without any vote 
being taxen, and merely in a few words what its attitude i is. 

The Cuarrman.—I think M. Mushakoji’s proposal is an excellent one. 

M. Giwwezt (France).—It is to be understood that this is to, be a provisional 
expression of opinion. It is not a categorical or final declaration of our 
attitude. Each delegation will announce its position in principle. 

The Cuarrman.—lI quite agree with what M. Gidel says, and the views 


` 


-expressed must be interpreted accordingly. 


Mr. Lanspown (Union of South Africa).—I beg to express my view in 


favour of Basis No. 3 as printed, that the breadth of territorial waters should 


be three nautical miles. 
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M. Scuticxine (Germany).—The German Delegation is in favour of the 
: thrée-mile rule, together with the existerce of an adjacent zone, in the hope 
that the acceptance of the principle of tae -djacent zone may facilitate the 
acceptance of- the three-mile rule by ather countries: 

Mr. Mitrer (U.S. A.).—I read one seatence which is jadi in various 
- existing treaties oi the United States: : : 


“The High Contracting Parties d2cl-re that it is their firm intention 
.to uphold the principle that three murine miles extending from the . 
coastline outwards and measured from low matt mark constitute the . 
proper iimits of territorial waters.” - . 


M. vz Ruste (Belgium).—We accep: tLe three-mile rule, sovics with . 


, a zone of adjacent waters. 

Sir Maurice Gwrzr (Great Britain) —™ re British Delegation firmly sup- 
ports Basis No. 3—that is to say, a territori:1 belt of three miles without the 
exercise, as of right, of any powers by ta3 Coastal State in the contiguous 
zone, and they do that on three grounds, wh_ch I will express in as few words 
as I can: First, because in their view the shre-mile limit is a rule of interna- 
tional law already existing adopted br maritime nations which possess 
nearly 80% of the effective tonnage of the world; secondly, because we have 
already, in this Committee. adopted the prmnciple of sovereignty over terri- 
torial waters; and thirdly, because the tare<-mile limit is the limit which is 
most in favour of freedom of navigation. 

I ought tc add that-in this matter I spaak aloe on behalf of His Majesty’ s 
Government in the Commcnwealth of Aostralia. 

. Mr. Prarson (Canada).—The Goverrment of Canada is in favour of the ‘ 
three-mile territorial limit for all nations aml for all purposes. 

M. Marcuant (Chile).—The Chilean Delegation will accept six miles as 
the breadth of territorial waters without en adjacent zone, or ADEE miles with 
an adjacent zone. 


M. W. Hsen (China) .—The Chines: Delegation sie the Basis of 


Discussion No. 3 in principle. 
M. Arango (Colombia).—I am in favour of the deie limit. 
M. DE ARMENTEROS (Cube).—The Cukan Delegation is against Basis 
_ No. 3. ‘I pronounce mysel? in favour of six miles with an adjacent zone. 
M. Lorcx (Denmark).—We are in pin: iple in favour of Basis. of Dis- 
_ cussion No, 3, but as the rales concernirg hays are very unsettled and the: 
question of payed is of great importance tb Denmark; it is impossible for me > 
to give a definite decision at the momen’. 
Abdel Hamid Bapaour Pacha (Egypt..—We are in favour of three miles 
territorial water, together with an adjaccut zone. 
M. AnGuto (Spain).—In accordanes witL their spendment: the Spanish 
Delegation is in favour oë six miles terriorial water, together with an 
adjacent zone, 


a 
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M. Varma (Estonia).—The Estonian Delegation wishes for the three miles 
territorial water, and an adjacent zone. 

M. Erca (Finland).—For reasons of solidarity with its neighbours the 
Scandinavian States, the Finnish Delegation favours a zone of four miles for 
territorial waters, provided an adjacent zone of sufficient width is granted to 
her at the same time. In the latter case the Finnish Delegation could also 
accept a three-mile zone, but primarily she favours a four-mile zone. If, 
contrary to expectations, the majority of the Commission did not pronounce 


‘in favour cf an adjacent zone, the Finnish Delegation reserves the right to 


come back to this question and to take a different attitude regarding the 
depth of territorial waters. 

M. Girne (France).—France has no objection to the acceptance of the 
three-milz rule, provided that there is a belt of adjacent waters, and subject 
to the rules which may be agreed to in regard to the method of determining 
the datum line of the territorial belt. | 

M. Gianyini (Italy).—May I ask my French colleague the meaning of the 
reservation he has made. : 
` M. Give. (France),—I will explein myself more fully on a subsequent 
occasion as I would not wish to proiong this process of voting. I thought 
however that I had made my meaning sufficiently clear; we desire an adja- 
cent zone and we accept the three mile limit provided that a solution satis- 
factory to us is arrived at with regard to the datum line of the territorial belt. 

M. Sprropvoutos (Greece).—The Greek Delegation has already stated that 
they accept the three mile rule. They would even be prepared to accept two 
miles in the interests of the freedom of navigation if all States were prepared 
to accept it. As we have already eccepted the three mile limit and the 
principle of sovereignty, the Greek Delegation considers that no adjacent 
zone is necessary. However, as there are some countries which desire a 
greater extent than three.miles of territorial waters, they would even be 


. prepared to accept an adjacent zone, particularly as Greece, according to the 


legislation at present.in force, already possesses one. 

Sir Ewart Greaves (India) „The Government of Tadig notepts Basis 
No. 3. 

Mr. Charles GREEN (Irish Free State)—The Government of the Irish 
Free State accepts Basis No. 3 as printed, but recognises that, in certain 
countries and for certain purposes, there are requirements of the nature set 


- out in Basis No. 5. 


M. Biérwssen (Iceland).—The Icelandic ai accepts four railes. 

M. Giannini (Italy).—Six miles. - 

M. Musmaxosı (Japan).—The Japanese Delevation wooapte the three-mile 
limit without an adjacent zone. 

M. Aresar (Latvia).—The Latvian Delegation . accepts si six miles with an 
adjacent zone. 

M. Razstap (Norway).—As there is no binding rule of international law 


256 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


on this question, the Norwegian Government considers that it is necessary 
to take into consideration the requirerents of the different countries. The 
Delegation pronounces in favour of th= lin of four miles; that rule is older 
than the three-mile rule. | 

With regard-io other countries, the D crwegian Seas would be 
prepared to recognise a greater width of frritorial waters provided, as is 
stated in the Norwegian Government's paiz:ted reply, that the demand was 
based on continuous and ancient usage. 

With regard to adjacent waters, ther mart be limited by the needs regard: 
ing customs and security. 

Admiral Sure (Netherlands).—Tke NScherinhds Delegation cannot give 
an opinion on the question of adjacent. wa: ers until it is informed what rights 
will be involved. It is, however, prezared to accept Basis No. 3 as regards 
the breadth of the territorial waters, ~vhi:L it accepts at three miles. 

It bases its decision, first, on the nezessiry of safeguarding the interests of 
-commercial navigation on the high seas, sad secondly, on the consideration 
of not placing any too heavy obligations m the Coastal State. 

M. Srransopi (Persia).—The Persian —2legation accepts the six-mile rule 
with an adjacent zone. 

M. Maxowsxr (Poland).—The Pecish Delegation i is in favour of a three- 
mile breadth of territorial waters togethe: with an adjacent zone sufficiently 
wide to enable the Coastal State to zrot=-+ its legitimate interests. 

M. pt Macarnars (Portugal).—The Fortuguese Delegation has already 
said that it desires a territorial belt 3f twelve miles in width, but it is pre- 
pared to accept a belt of six miles provicel there is an adjacent zone also of 
six miles in width. 

The reason for the claim of a territoriebelt of six miles is, firstly, because 
of the special position of Portugal on tht zontinental plateau and its posses- 
sion of fisheries which are vital to its irterests, and secondly, for a general 
reason; that is to say, that the three-mil- imit is inadequate, as is proved by 
the clairns for adjacent waters whic= haws been put forward by many other 
countries, some of them demanding a geat width for the adjacent zone: 

They therefore accept the six-mile beb iogether with adjacent waters, and 
in those adjacent waters they deranc to be accorded police rights over 
fisheries such as have been recommend: c in all recent fishery congresses. 

M. Merman (Roumania).—The Roamanian Delegation accepts a terri- 
torial belt of six miles and reserves its 2-titude on the question of adjacent 
waters. 

M. Sr6zore (Sweden).—The Swedisa Delegation desires a ieutonal belt - 
of four miles in width, but recogniszs as ‘egitimate the other historic belts at 
present in force in a certain numbe> of Ouniries, that is, for example, three 
and six mile zones. 

’M. Srtensxy (Czechoslovakia) ——Th2 Czechoslovak Diaria desires 
the greatest possible freedom of nevigzion, but not having any coast line 
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they consider that they should abstain from proposing a definite extent for 
the zone of territorial waters. 

Cunas: Bey (Turkey).—The Turkish Delegation desires a six-mile belt of 
territorial waters with an adjacent zone. 

M. Burro (Uruguay).—The Uruguayan Delagation desires a istvitorial 
belt of six miles and reserves its attitude on the question of adjacent waters. 

M. Novaxovitcn (Yugoslavia).—The Yugoslav Delegation desires a 
territorial belt of six miles and reserves its attitude on the question of 
adjaceni waters. 

M. DE VIANNA-KELSCH (Brazil) ~The Brazilian Delegation accepts a 
territorial belt of six miles for all purposes. 

M. Eaorrew (U.S.8.R.).—If one takes into consideration the state of 
positive law at the present time, as it can be discovered in the legislation of 
the different States through treaties and diplcmatie correspondence, it is 
necessary to recognise the great diversity of vie-v which exists regarding the 
extent in which the exercise-of the rights of the Coastal State exists in the 
waters called territorial and adjacent. The exercise of such rights for all 
purposes or for certain purposes is admitted sametimes within the limit of 
three, sornetimes four, six, ten or twelve miles. 

The reasons, both historical and theoretical, nvoked by some States and 
disputed by others, cannot be put into oppositicn to these facts and the rule 
or actual necessity for States to ensure their reeds, particularly in waters 
along the coast which are not used for international navigation. This 
aspect which has been already noted in the literature on the subject, as well 
as in debates, in this Commission, cannot be overlooked. 

Under these conditions it would be better tc confine oneself to a general 
statement to the effect that the use of international maritime waterways 
must under no conditions be interfered with. 


Annex IV 


RESOLUTION CONCERNING THE CCNTINUATION OF THE 
WORK OF CODIFICATION ON THE SUEJECT OF TERRITORIAL 
. WATERS 

The Conference, 

notes that the discussions have revealed, in respect of certain fundamental 
` points, a divergence of views which for the present renders the conclusion of 
a convention on the territorial sea impossible, 

but ecnsiders that the work of codification cn this subject should be con- 
tinued. It therefore: i 

(1) Requests the Council of the League of Nations to communicate to the 
Governments the articles annexed to the present Resolution and dealing with 
the legal status of the territorial sea,! which kave been drawn up and pro- 


1 See Annex I, p. 239, supra. 
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visionally approved with a view ts their pcssible incorporation in a general 
convention on the territorial sea; 


(2) Requests the Council of the League of Nations to invite the various ` 


Governments to continue, in the light of th discussions of this Conference, 


their study of the question of the breadth of the territorial sea and questions - ` 


connected therewith, and to endeavour to Ciscover means of facilitating the 
, work of codification; 

. (38) Requests the Council of the Tei cf Nations to be good enough to 
consider whether the various maritime state should be asked to transmit to 
the Secretary-General official information regarding the base lines adopted 
by them for the determination of their belt . of territorial sea; 


(4) Recommends the Council of the Leagze of Nations to convene, as soon ` 


as it deems opportune, a new conference ei:l=r-for the conclusion of a general 
convention on all questions connected witk the. territorial sea, or even—if, 
that course should seem desirable—of a ccnvention limited to the points 
dealt with in the following Annex. 


1 These articles are reproduced Ż i Annex I, p. 239. 
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HAGUE CONFERENCE ON REPARATIONS 


January, 1930 
FINAL ACT! 


The representatives of Germany, Belgium, France, Great Britain, Italy 
and Japan, meeting at Geneva on the 16th September, 1928, being inspired 
by the desire which was common to all their Governments to reach a speedy 
settlement of the questions arising out of the war, declared to zhis end their 
agreement on the following points: 


(1) The opening of official negotiations relating to the request put forward 
_ by the Chancellor of the Reich on the subject of the early evacuation 
of the Rhineland; 

(2) The necessity for a complete and final settlement of the question of 
reparations and of the constitution for this purpose of a Committee 
of Financial Experts nominated by the six Governments; 

(3) The acceptance of the principle of the constitution of a Committee of 
Verification and Concilietion, the composition, mode of operation, 
okject and duration of this committee to form the subject of nego- 
tiations between the Governments. 

The Committee of Financial Experts met at Paris and made its report on 

the 7th June, 19292 


The Governments above mentioned, taking the view that the conclusions 
of this report concerned also the Governments of Greece, Portugal, Poland, 
Roumania, Czechoslovakia and Jugoslavia as well as the Governments of 
Canada, the Commonwealth of Australia, New Zealand, the Union of South 
Africa and India, invited these Governments to take part in the negotiations 
and agreements affecting them. 

In consequence the delegates of the Governments above mentioned, ac- 
companied by the representative of the Government of the United States of 
America in the capacity of observer and with specifically limited powers, met 
in conference at The Hague under the chairmanship of His Excellency, 
Monsieur Henri Jaspar, Prime Minister of Belgium, and as the result of meet- 
ings held from the 6th to the 31st August, 1929, the following instruments 
were drawn up: 


1 British Papers, Misc. No. 4 (1930), Cmd. 3484, pp. 14-17. This and other numbered 
footnotes inserted by the Managing Editor of the Journau. Others in the British Parlia- 
mentary Papers. 

2 See Supplement to this JOURNAL, April, 1930 (Vol. 24), pp. 81-143. 
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(1) Letters of the 3)th August, 192), relating to the evacuation of the 
Rhineland;! 

(2) Agreement dated the 30th August, 1£29, as to the Franco-German and 
Belgo-German Commissions of Conciliation established by the 
Treaties of Lacarno; ; : 

(3) Protocol of the 31st August, 1929, with its annexes concerning the 
approval in principle of the abcv2 mentioned Report of the Experts, 
the settlement of various questios connected with its application! 
and the establishment of vari2us committees intended to prepare 
the putting into force of that repat. 


These committees aad also the Organizstion Committees for which that 
report provided have submitted the result of their labors to the Chairman. 

Moreover, as it app3ared necessary ~o cure at the same time a general 
settlement of the pecuniary liabilities resulting from the Treaties of St. 
Germain, Neuilly and Trianon, of Austr, Bulgaria and Hungary, these 
Powers were invited tc take part in the ne¢ otiations and to send their repre- 
sentatives tò The Hague. 

-These were the circumstances in which the conference resumed its sittings’ 
and the representatives of the Governments above mentioned met at The 
Hague on the 3rd January, 1930. 

In consequence of tae decision which wis taken to establish at Basle the 
seat of the Bank for International Settlements, representatives of the Swiss 
Government were invited to take part for this purpose in the labors of the 
conference. 

As a result of meetings held from the 3-d to the 20th January, 1930, the 
following instruments were drawn up: 


1. Agreement witk Germany. 
2. Agreement witk Austria? 
3. Agreement witk Bulgaria.* 
4. Agreement witk Hungary.’ 
5. Agreement with Czechoslovakia.’ 
6. Convention with. Switzerland. 
7, Arrangement relating to the Corcument Memorandum accompanying 
the Experts’ Plan. 
8. Arrangement b3tween the creditor Powers (Germany). 
9. Arrangement between the cred-tor Powers (Austria, Hungary, Bul- 
garia—Liberation Debt)? 
10. Arrangements as to the financiel n obilization of the German annui- 
ties. 
11. Letters exchanged concerning the German-American Agreement.’ 
1 See Supplement to this Jounnan, Apr, 1930 (Vol. 24), pp. 144-152. 
2? See ibid., pp. 153-160. 
3 To be printed in the next issue of ihis SUPPLEMENT. 
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12. Letters exchanged concerning the tariffs of the German Railway 
Company. 

13. Transitory provisions. 

14. Letters of the German and Belgian Governments on the subject of the 
agreement on the German marks in Belgium. 


The President announces further that in connection with The Hague Con- 
ference the following agreements have been signed by Germany concerning 
the waiver of claims, the liquidation of German property rights and interests, 
the operations of the Clearing Offices and German marks į in Belgium: 


With Felgium: Agreements of the 13th July, 1929, and 16th January, 
1936. 

With Great Britain: Agreement of 28th December, 1929.* 

With France: Agreement of 31st December, 1929, 

With Italy: Agreement of 20th January, 1930. 

With Poland: Agreement of 31st October, 1929 (deposited together in the 
archives of the conference). 

With Canada: Agreement of 14th January, 1930. 

With the Commonwealth of Australia: Agreement of 17th January, 1930. 

With New Zealand: Agreement of 17th January, 1930. 


The present act will remain deposited in the archives of the Belgian Gov- 
ernment, which will deliver an authentic copy to each of the Governments 
which have taken part in The. Hague Conference and also to the Powers 
signatory of the Treaties of Peace of Versailles, St. Germain, Neuilly and 
Trianon. 

Done ai The Hague in a single copy the 20th January, 1930. 


The President of the Conference: The Secretary of the Bulgarian 
HENRI JASPAR. Delegation: 


The Secretary-General: Dr. Oo eee 
MORA HENERY: The Secretary of the French Dele- 


The Secretary of the German Dele- . gation: 
gation: DE FELCOURT. 
Dr. Bourze. 
The Secretary of the Austrian Dele- ae aon of the mush Delega- 
gation: EDA 
Dr. HANS. RurzrrT B. Howorts. 
The Secretary of the Belgian Dele- The Secretary of the Canadian Dele- 
gation: . gation: 
G. DE GRUNNE. J. Rew HYDE. 
i * See Cmd. 3486. 
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The Secretary of the Australian 
Delegation: 
Jas. R. COLLINS. 


The Secretary of the New Zealand 
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The Secretary of the Polish Delega- 
sion: 
d. Lrpsxr. 


Delegation: The Secretary of the Portuguese 
E. Toms. Delegation: 
The Secretary of the Greek Delega- AE TORTS Po 
tion: 
G. Couvstas. The Secretary of the Roumanian 


Delegation: 


The Secretary of the Hungarian Sram RADULESCO. 


Delegation: 
L. Gaszaco. The Secretary of the Czecho-Slova- 
The Secretary of the Itelian Delega- xian Delegation: 
tion: AEnost HEIDRICH. 
Burt. i 


The Secretary of the Japanese Dele- 
gation: ' 
K. KOBAYASHI. 


The Secretary of the SUBSE PR Dele- 
zation: 
Vr. Martinac. 


AGREEMENT WITH 3ERMANY? 


The representatives cf Germany, Belgiun, France, Great Britain, Italy 
and Japan, meeting at Geneva on the 16:h September, 1928, expressed their 
determination to make a complete and finel settlement of the question of 
reparations and, with a view to attaining this object, provided for the con- 
stitution of*a Committee of Financial E=pe-ts. 

With this object the experts met at Paris and their report was made on the 
7th June, 1929. Approval in principle wes given to this report by The 
Hague Protccol of the lst August, 192€. 

The duly authorized representatives of the Government of the German 
Reich, the Government of His Majesty tke King of the Belgians, the Govern- 
ment of the United Kingdom of Greet Bri-ain and Northern Ireland, the 
Government of Canada, the Government of the Commonwealth of Australia, 
the Government of New Zealand, the Gov: rament of the Union of South 
Africa, the Government of India, the Government of the French Republic, 
the Government of the Greek Republic, the sovernment of His Majesty the 
King of Italy, the Government of His Maj-sty the Emperor of Japan, the 
Government of the Repablic of Poland, she Government of the Republic of 
Portugal, the Government of His Majesty tae King of Roumania, the Gov- 
ernment of the Czechoslovak Republic and -he Government of His Majesty 
the King of Yugoslavia 

Have reached the folbwing agreement: 


1 Cmd. 3484, pp. 1&-27, 
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ARTICLE I 


The Experts’ Plan of the 7th June, 1929, together with this present agree- 
inent and the protocol of the 31st August, 1929 (all of which are hereinafter 
described as the New Plan) is definitely accepted as a complete and final 
settlement, so far as Germany is concerned, of the financial questions result- 
ing from the war. By their acceptance the signatory Powers undertake the 
obligations and acquire the rights resulting for them respectively from the 
New Plan. 

The German Government gives the creditor Powers the solemn under- 
taking tc pay the annuities for which the New Plan provides in accordance 
with the stipulations contained therein. 


ARTICLE II 


As from the date when the New Plan is put into execution as provided in 
the final clause of this present agreement, Germany’s previous obligation is 
entirely replaced, except in respect of the German External Loan 1924, by 
the obligation laid down in the New Plan. The payment in full of the annui- 
ties there mentioned, in so far as the same are due to the creditor Powers, is 
accepted ky those Powers as a final discharge of all the liabilities of Germany 
still remaining undischarged, referred to in Section XI of Part I of the Dawes 
Plan as interpreted by the decisions of the Interpretation Tribunal set up 
under the London Agreement of the 30th August, 1924. 


ARTICLE III 


A. The signatory Governments recognize that the accounts between the 
Reparation Commission and Germany relating to transactions prior to the 
period of the Dawes Plan, together with all accounts involving credits to 
Germany, either now or in the future, against the original capital debt are 
henceforth obsolete and without practical effect end declare them closed in 
their present condition. 

B. (a) In execution of paragraph 148 of the Experts’ Report of the 7th 
June, 1929; on the understanding that the following declaration is to be con- 
sidered as a full compliance with the requirements of that paragraph as to a 
waiver, Germany declares that she waives every claim as defined by the 
following list, whether for a payment or for property, which she may have 
addressed or might hereafter address to the Reparation Commission or to 
anv creditor Power signatory of the present agreement for any transaction 
prior in date to the signature of this agreement, connected with the World 
War, the Armistice Conventions, the Treaty of Versailles or any agreements 
made for their execution: 


(1) claims relating to property or pecuniary rights of prisoners of war in 
so far as they have not already been settled by special agreements; 
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(2) claims seeking to obtain the reimburs2mnent of payments made under 
paragraph 11 of the annex to Article 296 of the Treaty of Versailles; 

(8) claims relating to loans issued by the Drmer German colonies; 

(4) any claims, whether for a payment er far property, which the German 
Government has presented or ncigns present for its own account 
other than State claims notified, urcer the clearing procedure pro- 
vided for under Articles 296 and 75 >f the Treaty of Versailles, by 
the creditor to the debtor office. 


(b) By wey of reciprocity the creditor Pcrers accept in conformity with 
the recommendation of paragraph 96 of the Szperts’ Report of the 7th June, 
1929, the payment in full of the annuities f:xec thereby as a final discharge of 
all the liabilities. of Germany still remaining undischarged and waive every 
claim additional to those annuities, either f4r a payment or for property, 
which has been addressed or might be acdresed to Germany for any past 
transaction falling under the same heads of daim as those appearing under 
(1) to (4) above. . 

(c) The provisions of the present article Jo not affect the execution of 
agreements later in date than the 10th January, 1920, for the abandonment 
of the liquidation of German private prorerty, rights or interests or the 
restitution either of those properties, rights or interests or the proceeds of 
their liquidation. 

C. (a) The creditor Governments uncertake, as from the date of the 
acceptance of the Experts’ Report of the “tL June, 1929, to make no further 
use of their right to seize, retain and liquicase the property, rights and inter- 
ests of German nationals or companies ecntblled by them, in so far as not 
already liquid or liquidated or finally dispos=4 of, including the rights of the 
signatory creditor Powers under Article 30€, paragraphs (5), (6) and (7) of 
the Treaty of Versailles. 

(b) The execution of this undertaking wil be regulated by special agree- 
ments between the German Governmert end each of the Governments 
concerned. 

(c) The signatory Governments will use every effort to clear up definitely 
all outstanding questions relating to the erect tion of this undertaking within 
one year after the coming into force of tte New Plan. 

(d) This undertaking has no applicatiom ia cases where special settlements 
have already been made. 

D. All or some of the questions mentiored in the present article as to the 
waiver of claims and the cessation of liquidstion are governed, as between 
` the German Government on the one hand and the following Governments 
respectively on the other hand, by the agreements concluded on the following 
dates, that is to say: Belgium, 13th July, -929 and 16th January, 1930; 
Great Britain, 28th December, 1929; Canada 14th January, 1930; Common- 
wealth of Australia, 17th January 1980; Wer Zealand, 17th January, 1930; 
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France, 31st December, 1929; Italy, 20th January, 1930; Poland, 31st Octo- 
ber, 1929. 


ARTICLE IV 


From and after the date on which the New Plan comes into force, the 
Office for Reparation Payments and the organizations in Berlin connected 
therewita shall be abolished and the relations with Germany of the Repara- 
tion Commission shall come to an end. 

Under the régime of. the New Plan only those of the functions of these 
organizations the maintenance of which is necessitated by the New Plan will 
continue in existence; these functions will be transferred to the Bank for 
International Settlements by the “Small Special Committee’’; the Bank for 
International Settlements will exercise them within the conditions and limits 
of the New Plan in conformity with the provisions of its Statutes. 

Under the régime of the New Plan the powers of the creditor Powers in re- 
lation to Germany will be determined in accordance with the provisions of 
the Plan. 

In regard hereto the representatives of the Belgian, British, French, Italian 
and Japanese Governments and the representatives of the German Govern- 
ment have made the declarations contained in Annex I. 

The osher measures necessary in view of the change from the present sys- 
tem to that of the New Plan, are those provided for in Annex II. 


Bias 


É 
ARTICLE V 


The annuities mentioned in the present agreement include the amounts 
required for the service of the German External Loan, 1924. These annui- 
ties do not include the amounts which the Experts’ Plan of the 7th June, 
1929, assigns to the United States of America. 


ARTICLE VI 


The contracting parties recognize the necessity, with a view to putting 
into force the New Plan, of the constitution of the Bank for International 
Settlements. They recognize the corporate existence of the Bank to take 
effect as soon as it is constituted in accordance with the Statutes annexed to 
the law incorporating the Bank which is the subject of the convention con- 
cluded with the Government of the Swiss Confederation. 


ARrTICLE VII 


The Government of the Reich will deliver to the Bank for International 
Settlements, as trustee for the creditor Powers, the debt certificate referred 
to in Arnex III. 

Further, the German Government guarantees that the German Railway 
Company (Deutsche Reichsbahngesellschaft) will deliver to the Bank for 
International Settlements the certificate mentioned in Annex IV. 
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ARTICLE VII 


With a view to facilitating the successful working of the New Plan the 
German Government ceclares spontaneously that it is firmly determined to 
make every possible effort to avoid a decl:tation of postponement and not to 
have recourse thereto until it has come to tke conclusion in good faith that 
Germany’s exchange and economic life may be seriously endangered by the 
transfer in part or in full of the postponatls portion of the annuities. I+ re- 
mains understood that Germany alone has acthority to decide whether ocea- 
sion has arisen for declaring a postponement as provided by the New Plan. 


ARTICLE 1X 


The German Government undertakes tc take the measures necessary for 
the enactment of the special laws required ior the application of the New 
Plan, that is to say— 

(a) the law for the amendment of the Bank Law of the 30th sa 1924, 

in accordance with Annex V; 

(b) the law for the amendment cf ‘the law of the Deutsche TA EETA i 

sellschaft, in accordance with Annex VI. 

These laws may only be amended in the conditions and in accordance with 
_ the procedure laid down by Annexes Va sud VIA. 

The German Government further undertakes to apply the provisions con- 
tained in Annexes VIT and XI relating to the assignment of the proceeds of 
certain taxes by way of collateral security for the service of the several parts 
of the German annuities. 


ARTICLE X 


The contracting parties will take in thei: respective territories the meas- 
ures necessary for securing that the funds and investments of the Bank, re- 
sulting from the payments by Germany, skal be freed from all national or 
local fiscal charges. 

The Bank, its property and assets, and <lso the deposits of other funds en- 
trusted to it, on the territory of, or depen-l2ni on the administration of, the 
parties shall be immune from any disabilities and from any restrictive meas- 
ures such as censorship, requisition, seizure o` confiscation, in time of peace 
or war, reprisals, prohibition or restriction af =xport of gold or currency and 
other similar interferences, restricticns or erchibitions. 


ARTICLE $ 


The Governments of the creditor Powez: Lave settled the text of a trust 
agreement, appearing in Annex VIII, foi the receipt, management and 
division of the German annuities. 

The Bank for International Settlements cpon its establishment will be 
invited to give its adhesion to the agreement, and the Governments referred 
to will appoint delegates with the powers necessary to sign. 
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The German Government declares that it has been informed of the text of 
the agreement. 


ARTICLE XII 


The system bf deliveries in kind will be governed by the provisions con- 
tained in Annex IX hereto and in the second annex to the Protocol of the 
31st August, 1929. oan 

The methods of administering the law of Great Britain entitled ‘The Ger- 
man Reparaticn (Recovery) Act 1921” and the levy on German imports 
into France have been settled by agreements between the German Govern- 
ment on the one hand and the British and French Governments respectively 
on the other; tae text of these agreements is set out in Annex X. 


ARTICLE XII 


The German Government confirms all thexpriorities, securities and rights 
hitherto created for the benefit of the German External Loan, 1924, and de- 
clares that notaing in the New Plan or in consequence of the termination of 
the Dawes Plan, diminishes or varies the nature and extent of its prior ob- 
ligations and engagements assumed under the general bond securing said 
Loan, all of which are preserved in their integrity. The Governments of the 
other signatory Powers similarly confirm and recognize the absolute prior 
position of the service of the German External Loan, 1924, and declare, in 
so far as they are concerned, that all the priorities, securities and rights 
hitherto granted said loan remain unimpaired including those under the 
London Protoz0l dated 30th August. 1924. In particular, out without 
limiting the foregoing general declarations, the Governments of the German 
Reich and of the other signatory Powers recognize that the specific first prior 
charge for the benefit of the said loan continues to attach to all payments 
hereafter to be made by Germany for reparation or other treaty costs, in- 
cluding noz on_y the non-postponable portion of the German annuities to be 
paid into tae Annuity Trust Account but also the postponable portion of the 
German annuizies to be paid into the Annuity Trust Account; and the said 
Powers accordingly agree that the amounts currently required for the service 
of said loan shall be paid out of said annuities to, or upon the order of, the 
trustees of saic loan in priority to any other disbursements made therefrom. 
The Government. of the German Reich further accepts and confirms the 
provisions for the secarity of the German External Loan, 1924, which are 
contained in Annex XI, of which the English text is alone authentic. 


ARTICLE XIV 


The creditor Powers recognize that their acceptance of the solemn under- 
taking of the German Government replaces all controls, special securities, 
pledges or charges existing at the present time, with the exception of those 
specially mentioned in Article XIII and in Annexes VI, VII and XI. 
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ArRTIcL2 AV 


1, Any. dispute, whether between the Governments signatory to the pres- 
ent agreement or between one or more of shose Governments and the Bank 
for International Settlements, as to the icterpretation or application of the 
New Plan shall, subject to the special pro~isions of Annexes I, Va, VIA and 
IX be submitted for final decision to ar arvitration tribunal of five members. 
appointed for five years, of whom one. wha will-he the rkaimuot, 

: ws Mam oi eun a, we gba 20 EAE 


Eal P iss : 48 E E atm LURE RLS eee oe 
piai ee eet e dade a PPR ae Se Be Ge eae, 





Papier oy te po ADE Fo ae present consti- ` 
Juve tue Arbitrátion Tribunal ee HIGHER Ly the agreement of London of the 
30th August, 1924. 

2. Vacancies on the Tribunal, whethez -hey result from the expiration of 
the five-yearly periods or occur during the zourse of any such period, shall ‘be 
filled, in the case of a member who is a na..ional of one of the Powers which 
are creditors of Germany, by the Frenca Government, which will first reach 
an understanding for this purpose with -he Belgian, British, Italian and 
Japanese Governments; in the case of the member of German nationality, 
by the German Government; and in the cazes of the three other members by 
the six Governments previously mentionel acting in agreement, or in de- 
fault of their agreement, by the President for the time being of the Perma- 
nent Court of International Justice. 

3. In any case in which either Germany >r the Bank is plaintiff or defend- 
ant, if the chairman of the Tribunal corsidars, at the request of one or more 
of the creditor Governments parties to the proceedings, that the said Gov- 
ernment or Governments are principal‘y concerned, he will invite the said 
Government or Governments to eppoint—and in the case of more Govern- 
ments than one by agreement—a member who will take the place on the 
Tribunal of the member appointed by the French Government. : 

In any case in which, on_the oocasiorz ca dispute between two or more 

F creditor Guvgrnments, there is no matic cai of onelor more of those Govern- 
ments among the members of the Tribunal that Governn.snt or those Gov-; 
ernments <P, have the right to appoins eesh a member who will sit on į thate 
occasion. wm the -chairnith cónsiders thai some of the said Guvernments 


on eran aS 


apare a common interest in the dispute, Le vill Linvite them to appoint a singie ~~ 


member. Whenever, as a result of this pre vision, the Tribunal is composed 
of an even number of members, the chairman shall have a casting vote. 

4, Before and without prejudice to a firal decision, the chairman of the 
Tribunal, or, if he is net available in any cise, any other member appointed 
by him, shall be entitled, on the request 92 eny party who makes the applica- 
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tion, to make any interlocutory order with a view to preventing any violation 
of the rights of the parties. 

5. In any proceedings before the Tribunal the parties shall always be at 
liberty to agree to submit the point at issue to the chairman or any one of the 
members of the Tribunal chosen as a single arbitrator. 

f. Subject to any special provisions which may be made in the submission 
—provisioas which may not in any event affect the right of intervention of a 
third party—the procedure before the Tribunal or a single arbitrator shall be 
governed by the rules laid down in Annex XII. 

The same rules, subject to the same reservation, shall also apply to any 
proceedings before this Tribunal for which the annexes to the present agree- 
ment provide. 

7. In the absence of an understanding on the terms of submission, any 
party may seize the Tribunal directly by a proceeding ex parte, and the Tri- 
bunal may decide, even in default of appearance, any question of which it is 
thus seized. 

8. The Tribunal, or the single arbitrator, may decide the question of their 
own jurisdiction, provided always that, if the dispute is one between Govern- 
ments and a question of jurisdiction is raised, it shall, at the request of either 
party, be referred to the Permanent Court of International Justice. 

9. The present provisions shall be duly accepted by the Bank for the settle- 
ment of any dispute which may arise between it and one or more of the 
signatory Governments as to the interpretation or application of its Statutes 
or the New Plan. l 


FINAL CLAUSE 


M. Henri Jaspar, Prime Minister of Belgium, as Chairman of the Hague 
Conference of 1930, will deliver to each of the signatory Governments a 


certified copy of the present agre2ment (which expression here, and in all 


places where the context admits, includes the annexes hereto) immediately 


after signature. The French and English texts are both, in the aksence of 
‘special provision to the contrary, authentic, provided that, for the certifi- 


cates mentioned in Article VII and the German laws mentioned ir Article 
IX of the present agreement the German text, and for the provisions of 
Annex XI the English text, alone will be authentic. 

The present agreement shall be ratified and the deposit of ratifications 
shall be made at Paris with the French Government, Í 

The Powers of which the seat of government is outside Europe will be en- 
titled merely to inform the French Government through their diplomatic 
representatives at Paris that their ratification has been given; in that case 
they must transmit the instrument of ratification as soon as possible. 

The New Plan will come into force and will be considered as having been 
put into execution on the date on which the Reparation Commission and the 
chairman of the Kriegslastenkommission have agreed in reporting: 
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(1) The ratification of the present agr32n ent by Germany and the enact- 

_ment of the German laws in acedriance with the relative annexes. 

(2) The ratification of the present egre=ment by four of the following 

Powers, that is to say, Belgium. G-eat Britain, France, Italy and 

Japan. a 

(3) The constitution of the Bank fo? Irfrnational Settlements and the 

` acceptance by the Bank of tke ctrdertakings by it for which the 

present agreement provides, ard <Lio its receipt of the certificate of 

the German Government and tke 2-rtificate of the German Railway 
Company as provided in Annexes _IT and IV. 


The report of the Reparation Commissid2 shall require a unanimous: vote 
of the members of the commission ag 2oastituted for the purposes of the 
Treaty of Versailles when a question cooceraing Germany is under considera- 
tion, the Japanese delegate nevertheless taking part in the discussion and 
giving his vote. 

The report of the Reparation Ccomssion and the chairman of the 
Kriegslasienkommission will be notifiec tc all the Powers signatory of the 
present agreement. , 

Provided always that the sukstitut.cn cf the obligations and annuities of 
the New Plan for those of the Experts’ Phn of the 9th April, 1924, shall date 
from the Ist September, 1929, regard keng had to the provisions of The 
Hague Protocol of the 31st August, 192S, and of Annex ITI to the present 
agreement. 

The present agreement will come ints force for each Government other 
than the four of those mentioned abov2 b~ name who first ratify, on the date 
of notification or deposit of ratificat-cn. 

Provided always that any such raviicaxtion shall have the same effect as if 
it had taken place before the report of sae Reparation Commission and the 
chairman of the Kriegslastenkommiss-or. 

The French Government will trarsx_t to all the signatory Governments a 
certified copy of the proces-verbaux 27 tre deposit. 

Done in a single copy at The Hagae, the 20th day of January, 1930. 


CURTIUS, ' PHILIP SNOWDEN. 
WIRTH. PHILIP SNOWDEN. 
SCHMIDT. -Henn Catron. 
MOLDENJATER. LoucHEUR, 
HENRI Jis? sr, N. Pourris. 
PauL Ermans. J. G. Ports. 

E. FRANCA. A. Mosconi. - 
PHILIP SNOWDEN. A. PIRELLI. 
PETER LARSIN. SuvicH. 


GraxviuLta Ryaiz. M. Apator. 
E. Toms. K. Hirota. 
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J. MROZOWSKI. Au, ZEUCEANO, 

R. ULRICH. Dr. EpuarD BENEŠ. 
Tomaz FERNANDES. STEFAN OSUSKY. 

G. G. Mrronzsco. Dr. V. MARINKOVITOH., 
N. TrruLEsS2O0. Const. FoTITcn. 


J. Lueosraxo. 


Annex I 


EXCHANGE OF DECLARATIONS BETWEEN THE BELGIAN, BRITISH, FRENCH, 
ITALIAN AND JAPANESE GOVERNMENTS ON THE ONE HAND AND THE 
GERMAN GOVERNMENT ON THE OTHER.! 


The representatives of the Belgian, British, French, Italian and Japanese 
Governments make the following declaration: 

The New Plan rests on the principle that the complete and final settlement 
of the reparation question is of common interest to all the countries which 
this question concerns and that the Plan requires the collaboration of ell 
these couniries. Without mutual good will and confidence the object of the 
Plan would not be attained. 

It is in this sense that the creditor Governments have, in The Hague Agree- 
ment of January 1930, accepted the solemn undertaking of the German 
Government to pay the annuities fixed in accordance with the provisions of 
the New Plan as the guarantee for the fulfilment. of the German Govern- 
ment’s obligations. The creditor Governments are convinced that, even if 
the execution of the New Plan should give rise to differences of opinion or 
difficulties, the procedures provided for by the Plan itself would be sufficient 
to resolve them. 

It is for this reason that The Hague Agreement of January 1930 provides 
that, under the régime of the New Plan, the powers of the creditor Powers 
shall be determined by the provisions of the Plan. 

There remains, however, a hypothesis outside the scope of the agreements 
signed today. The creditor Governments are forced to consider it without 
thereby wishing to cast doubt on the intentions of the German Government. 
They regard it as indispensable to take account of the possibility that in the 
future a German Government, in violation of the solemn obligaticn con- 
tained in The Hague Agreement of January 1930, might commit itself to 
actions reyealing its determination to destroy the New Plan. 

It is the duty of the.creditor Governments to declare to the German Gov- 
ernment that if such a case arose, imperilling the foundations of their com- 
mon work, a new situation would be created in regard to which the creditor 
Governments must, from the outset, formulate all the reservations to which 
they are rightfully entitled. 

However, even on this extreme hypothesis, the creditor Governments, in 
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the interests of general peace, are prepared, E2fore taking any action, to ap- 
peal to an international jurisdiction of inzensestable authority to éstablisa 
and appreciate the facts. The creditor Pewer or Powers which might re- 
gard themselves as concerned, would theretore submit to the Permanert 
_ Court of International Justice the questicn whether the German Govern- 

ment had committed acts revealing its detemination to destroy the New 
Plan. 

Germany should forthwith declare tast, n the event of an affirmatire 


decision by the court, she acknowledges that it is legitimate that, in order to ~ 


ensure the fulfilment of the obligations of tLe debtor Power resulting from 


the New Plan, the creditor Power or Powe:s should resume their full libersy 


of action. 

The creditor Governments are convinced that such a Hivpothetical situa- 
tion will never in fact arise and they feel sszured that the German Governi- 
ment shares this conviction. But they 2scnsider that they are bound in 
loyalty and by their duty to their respeczi-e countries to make the above 
declaration in case this hypothetical situasi-n should arise. 

The representatives of the German merenmenh on their side, make the 
following declaration: 

The German Government takes note of the above declaration of the 
creditor Governments whereby, even if the execution of the New Plan should 
give rise to differences of opinion or. diffizalies in regard to the fulfilment of 
the New Plan, the procedureg proven’ foe zn the Plan would be sufficient to 
resolve them. 

The German Government take note acccrdingly that under the régime of 
the New Plan the powers of the creditc1 Towers will be determined in ac- 
cordance with the provisions of the. Plan 

As regards the second part of the deeHxation and the hypothesis formu- 
lated in this declaration, the German 3-vernment regrets that such ‘an 
eventuality, which for its part it regarls ¿s impossible, should be cont2m- 
plated. 

Nevertheless, if one or more of the crecitor Powers refer to the Permanent 
Court of International Justice the questi<n whether acts originating with 
the German Government reveal its determination to destroy the New Flan, 
the German Government, in agreement. wth the creditor Governments, at- 


cepts the proposal that the Permanent Court should decide the question, and _ 


declares that it acknowledges that it is egiimate, in the event of an affirma- 
tive decision by the court, that, in ozde7 to ensure the fulfilment of the 


financial obligations of the debtor Power -esulting from the New Plan, the 


creditor Power or Powers should resume their full liberty of action. 


The French, German and English terts of the present annex are equally: 


authoritative. 
: CURTIUS. SCHMIDT. 
WIRTH. MoLpENHAUER. 
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HENRI JASPAR. A. Mosconi. 
Pau Hyrmans. A. PIRELLI. 

- E. EFRANCQUI. . SUVICH. . 
PHILIP SNOWDEN. ADATCI. . 
Henri CHÉRON. K. Hirota. 
LoucHEUR. 

ANNEX II 


MEASURES OF TRANSITION 4 


1. The transfer to the Bank for International Settlements of the docu- 
ments belonging to the Reparation Commission and the organizations of the 
Dawes Flan, will take place in so far only as may be deemed by the Small 
Special Committee referred to in Annex Y of the Experts’ Report of the 
7th June, 1929 (§ 166) to be strictly necessary for the exercise of the functions 
of the Bank for International Settlements. 

2. (i) Germany’s previous obligation, except in respect of the German 
External Loan 1924, being entirely replacec by the obligation laid down in 
the New Plan, the German A, B and C tonds, the bonds of the Deutsche 
Reichsbahn-Gesellschaft, the German industrial bonds and the bonds of the 
Bank fü- Deutsche Industrie Obligationen are finally cancelled and shall be 
destroyed. 

(ii) The claims of Germany against Austria, Hungary and Bulgaria 
referred to in Article 261 of the Treaty of Versailles and the debts of Germany 
referred to in Articles 213 of the Treaty of St. Germain, 196 of the Treaty of 
Trianon and 145 of the Treaty of Neuilly are finally cancelled and the 
securities and documents relating thereto shall be destroyed. 

(iii) The measures to be taken for the destruction of the instruments 
above-mentioned will be settled by the Small Special Committee. 

3. © As soon as the New Plan has been put into force the accounts of the 
transitional period referred to in Annex III, Article I (1) and (2) to The 
Hague Frotocol of the 31st August, 1929, will be closed. Sums in fact paid 
by Germany during that period in excess of the amounts due by her during 
the same period, whether under the fifth annuity of the Dawes Plan or under 
the New Plan, and the provisions of § II of Annex III and § I of Annex IV 
of The Hague Protocol, will be reimbursed to Germany. 

Gi) For the whole of the period during which the Agent-General for 
Reparation Payments has had such a surplus at his disposal, interest will be 
credited to Germany in so far as the Agent-General has received interest by 
the investment in reichsmarks of the sums at his disposal up to the amount 
of that surplus; interest will be debited to Germany in so far as, and for the 
period during which, the payments made ky her have been less than those 
which she would have made if the New Plan had been put into force on the 
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ist September, 1929, regard being had tc tke sums referred to in the two 
following paragraphs; this interest will be caulated at a rate equal to that 
of the average interest produced by the <ct~l surplus to be reimbursed to 
Germany. 

(iii) The sum of six million reichsmarks refrred to in § 2 of Annex III to 
The Hague Protocol is to be deemed due ay Germany on the day on which 
the Agent-General for Reparation Payments received from Germany pay- 
ments in excess of the amounts due under st New Plan sufficient to cover 
that sum. ; 

(iv) The sum of thirty million reichsmarke referred to in § 1 of Annex IV 
to The Hague Protocol is to be deemed due 3y Germany as follows: 

5 million R.M. on 20th September, 1929 
ff « © 20th October, K 
i “ 20th November, “ 
fe “ è “«& 20th December, “ 
the balance (10 million R.M.) on the 31rt December, 1929. 

(v) The balance of the above interest account will be settled when the 
principal sum due to Germany is reimbursed in accordance with the complete 
settlement of accounts to be approved by th Small Special Committee. 

(vi) This settlement of accounts is without prejudice to the right of the 
German Government to recover any savings made on the amount of six 
million reichsmarks referred to in paragreph (iii) above by the Reparation 
Commission and the organizations of the Daves Plan whose expenses have 
hitherto been covered by the Dawes annrities. The amount of these 
economies, if any, will be notified and pa.d 1o the German Government as 
soon as the Reparation Commission is in a position to do so. 


Annex [II 
DEBT CERTIFICATE OF THE GERMAN GOVERNMENT ! 
I 


The German Government, by this present certificate, undertakes a solemn 
engagement subject to the stipulations of the New Plan as defined by Article 
I of the Agreement of the Hague of January 1930, to pay to the Bank for 
International Settlements as Trustee for tae -reditor Powers, and not to an 
other agent nor by way of direct payment to any one of its creditors, andin 
conformity with the following provisions, the annuities set out in the follow- 
ing table plus the sums required for the se vice of the German External 
Loan 1924 as provided in the general bond dated October 10th, 1924. The 
annuities set out in the table shall be paid by equal monthly instalments on 
the 15th of each month and if the 15th is not a working day then on the 
working day next following. 


1 Cmd. 3484, pp. 31-39, and Cm. 3598, pp. 22~29. 
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To Ty 5 Cs (:) e 1613. 


1 
“ 1972 A ri EE EET 1621.5 
“ 1973 E o oc: Peer renee ae reer 1624.9 
“1974 BES MDT Boh ce EE E 1627.6 
BO i ce OE ADT Boe ee wien sed 1634.2 
“1976 Oe AT Gaensler eral aig 1637.9 
“1977 w ATON S22 an nel th ek Meise 1644.6 
“1978 Oe” SOTO wed eatt wake Sails 1654.7 
a ROE “ERY * GEOR AS aea raat ated 1659.6 - 
“1980 By + SUR Oh plc teh lene 1670.5 
“1981 Be MOB Bs oe ccc estat 1687.6 
“1982 o KIBI n renee 1691.8 
“ 1983 AOD E:r P 1703.3 
“1984 O° ee EE 1683.5 
“ 1985 8 E- TE 925.1 
“1986 We OS TS ins Sosa Sabet 931.4 
“1987 o AIBE ea a tas 897.8 


The service cf the German External Loar, 1924, shall constitute a part of 
the annuities payable during the respective annuity years until said loan is 
fully redeemed, and the amount required fcr the service of the loan in each 
annuity year as determined by the trustees of said loan shall be added to the 
amounts specified in the foregoing table in determining the aggregate sum of 
each annuity payable thereunder. The annual amounts payable for the 
service of the loan shall be treated as payments on account of the non-post- 
ponable portion of the respective annuities and shall be transferred when 
received to the credit of the trustees for tae German External Loan, 1924. 


I 


1. Except for any period in which the transfer of the postponable portion 
of the annuity is suspended, the monthly payments of the Reich must be 
made in currencies other than the reichsma:k. 

2. Provided always that with a view to the execution of the programmes 
relating to deliveries in kind and of the arrangements under the Reparation 
Recovery Acts, and with a view to meeting any administrative expenses 
incurred in Germany the Bank of Internacional Settlements may request 

that a corresponding part of these payments may be made in reichsmarks. 
` 8. The Bank may notify to the German Government and the Reichsbank 
simultaneously one month at least in advance of the payment dates the 
Bank’s preferences with respect to the currencies in which payment is to be 
made. In case these preferences are not.complied with, the Government of 
the Reich may make payment of such parts of the German annuities as do 
not relate to the service of the German Exteznal Loan, 1924, in the currencies 
of the creditor countries whose nationals weze members of the Committee of 
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Experts of 1929, divided as nearly as possiblein proportion to their respective 
shares, it being, however, understood that payments in currencies other than 
the reishsmark which are not on a gold or gold exchange standard shall be 
made only with the consent of the Bank. 

4. The Bank for International Settlements shall give its receipt to the 
German Government for all sums which it’ pays or causes to be paid under 
this certificate. .The receipt shall make note of the currencies received, but 
credit shall be given to the Germen Government in the reichsmark equivalent 
of these currencies. 

The Bank’s receipt giving cradit in reichsmarks for payments made to the 
Bank for International Settlernents by the German Government or on its 
behalf for the execution of the New Plan, shall during the normal operation 
of the New Plan constitute a complete and sufficient discharge of the obliga- 
tions of the German Government with respect to such payments. 

Should, however, transfer postponement be in whole or partial effect, the 
Bank’s receipt giving credit in reichsmarks shall constitute a complete and 
sufficient discharge of the obligations of the German Government with re- 
spect to all payments into the Annuity Trust Account made in foreign ex- 
change and with respect to such portions of the payments made in reichs- 
marks as in the opinion of the Bank provide current funds for deliveries in 
kind or services. As to the remainder, the receipt of the Bank shall be in 
the nature of a temporary acknowledgment only. 

5. The German Government undertakes that the reichsmark shall have 
and rezain its convertibility into gold or devisen as contemplated in Section 
31 of the Reichsbank Law of tae 30th Avgust, 1924, and that in all circum- 
stances for the general purposes of the New Plan the reichsmark shall have 
and shall retain a mint parity of 1/2790 kilogramme of fine gold as defined in 
the German Coinage Law of the 30th Avgust, 1924. 

Suras paid in currencies other than reichsmarks into the Annuity Trust 
Account shall be calculated in serms of reichsmarks subject to the provisions 
o2 the last preceding paragraph at the average of the middle rates (Mittel- 
kurs) prevailing on the Berlin Bourse during the fifteen days preceding the 
date o? payment. 


III 


1. To tbis certificate are attached coupons representing each the whole of 
one annuity payable, after deduction of the amounts required for the service 
oi the German External Loan, 1924; each coupon is divided into two parts 
—Part A represents that part of the annuity which is mobilizable and non- 
postponable; Part B the postponable portion of each annuity. Each part of 
the annuity coupon enjoys absolutely equal rights throughout except with 
regard to the possibility of postponement hereinafter provided for. 

2. The Bank shall distribute moneys in payment of the mobilized or 
mobilizable portions of the annuity coupon among the whole of the bond- 
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holders and the ereditor Governments in p»cp wtion to the rights of éach to 
share in the portion of the annuity coupons Lot subject to postponement, 
without allowing a priority of any kind to cay tranche or to any claim. It 
will distribute the moneys relating to the 1o+mobilizable portions of the 
annuity coupons amongst the creditor Goreramenis, the transfer of these 
moneys taking place only after the transfer d the moneys relating to the 
mobilized or mobilizable portion of the anncit, coupon. 


IV 


1. The service of interesż and amortizatica œ the mobilizable or mobilized 
portions of the annuity coupons shall de pail t the Bank in currencies other 
than the reichsmark by the German Reich w-th» ıt any reservation, ĉe., on its 
own responsibility. The financial service of tusse mobilizable or mobilized 
portions of the annuities shall constitute » fal and unconditional inter- 
national obligation in the ordinary financial sese of the word. ` 

2. Furthermore, upon tae request of the Bank for International Settle- 
ments, acting as trustee of the creditcr Pov-ere if and in so far as the Bank 
considers such a course opportune, Germany andertakes to substitute for 
Part A of the coupons issuable bonds bearirg is name, representing, on the 
same’ conditions as this ceriificate and the scid -oupons, an obligation of the 
Reich. The amount and orm of these bords and the specifications of the 
currency in which they shell be issued shall be ixed by the Bank. 

3. If any one or more of the creditor States skxvuld intend to utilize internal 
issues of German bonds in connection with =prcations for the conversion of 

‘national debt, such bonds shall be quoted only on their market of issue. 

4, If and in so far as Germany shall redeem reparation loans (general or 
conversion loans) which can be redeemed befor their due date according to 
the issue conditions, the part of the annvit7 d=stined for the service of the 
loan so redeemed will accrie to Germany. “t% understood that the Bank 
will, as far as possible, make every effort to secum: that loans will not be issued 
without granting to Germany an appropricterig-t of anticipated redemption. 

5. Germany shall have the right to redeex <1 or any part of the not yet 
mobilized annuities (Parts A and B of the corpons) on a basis of 514 per 


cent. discount. 
Y 


1. The payment of the non-mobilizable >>mon of the annuity coupons 
shall be made to the Banz for Internations] -etilements by the German 
Government in the same conditions as that cf zhe mobilized or mobilizable 
portion of the annuity coupons. 

2. Nevertheless, 

(a) Bonds representing the non-mobilisat2 portion of the annuity 

coupons cannot be created except w-tL the consent of the German 
Government. | 
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_ (b) It is in respect of the non-mobilizable portion of the annuity coupons 
that the German Government may avail itself of the right of post- 
poning transfer or payment on the following conditions. 

3. The German Government, by giving at least 90 days previous notice, 
shall have the right to suspend for a maximum period of two years from its 
due date all or part of the transfer of the postponable part of the annuity. 
Transfer postponement thus declared shall affect the postponable annuity as 
and from that date on which transfer postponement becomes effective. 

4, If, during any annuity year, the German Government shall avail itself 
of this power, the transfers falling due during any second year cannot be 
postponed for more than one year from their respective due dates, unless and 
until the transfers due during the first year shall have been effected in full, in 
which case the transfers due during such second year may be postponed two 
years from their respective due dates; and the transfers due during any third 
year cannot be postponed at all until the transfers due during the first year 
have been effected in full. 

5. At any time when postponement of transfer is in effect but not until one 
year after it has become effective, the German Government shall have the 
right to postpone payment for one year of 59 per cent. of any sum the trans- 
fer of which shall then be susceptible of postponement under the conditions 
stated above. This percentage may be increased upon the recommendation 
of the Acvisory Committee provided for in part 8 (e) of the Report of thé 
Experts of 1929. 

6. Any sum in reichsmarks the transfer of whichis postponed shall be 
deposited to the account of the Bank for International Settlements at the 
Reichsbank for eventual release of balances not absorbed by deliveries in 
kind, against payments in foreign currencies by the German Government. 
At all times the employment, whether for investment or for deliveries in 
kind, of reichsmarks so deposited shall be subject to agreement between the 
Reichsbank and the Bank for International Setilements. 

7. In sattling the way in which these sums ere to be employed account 
shall be taken of the possibility of establishing special programmes in con- 
formity with the procedure, provision for which is made in Appendix I to 
Annex Ih to The Hague Protocol of the 31si August, 1929. 

8. Interest at the rate of 1 per cent. per annum above the prevailing 
Reichsbank discount rate, or 514 per cent., whichever is lower, shall be paid 
half-yearly by the German Government on the daily amount of the sums the 
transfer or payment of which has been postponed and which have not been 
invested or utilized for deliveriesin kind. This interest shall be treated inall 
respects similarly to the principal sum upon which it accrues, and the return - 
upon that portion of the funds actually invested shall be for the account of 
the creditor Powers. 

9. At the end of any period in respect of which a total or partial postpone- 
ment of transfer or payment has been declared for any monthly instalment, 
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the instalment or part thereof the transite oz payment of which has been sa 
postponed shall become immediately payabl: to the Bank for International 
Settlements in foreign currencies, with the exe eption of any amounts of which 
the creditor Powers have already had the benefit in some other form in pur- 
suance of the New Plan. This clause mo lifi, s in no way the functions of the 
Special Advisory Committee provided fo- in the New Plan. 

10. In the event of any declaration of tostoonement made by Germany or 
at any other time wher the German Gcvemmment declares to the creditor 
Governments and to the Bank for Internatioral Settlements, that it has come 
to the conclusion in good faith that Germary’s exchange and economic life 
may be sericusly endanzered by the transfer in part or in full of the post- 
ponable portion of the annuities, the Bank fo -International Settlements shall 
convene the Special Advisory Committee m-ntioned in Chapter 8 (e) of the 
Experts’ Plan of the 7tk June, 1929. 

The Special Advisory Committee shall foxthwith consider the situation in 
all its aspects, as provided in the Plan, and sLall indicate for consideration by 
the Governments and tke Bank what, in shez opinion, are the measures that 
should be taken in regard to the applica-ior of the Plan. In application of 
Article 124 of the Repor- of the Experts o: ths 7th June, 1929, any recommen- 
dation of the committee affecting the righis ci the creditor Governments shall 
not bind the creditor Gcvernments unless it 3 accepted and confirmed by the 
creditor Governments who participated in -he decision of September 16th, 
1928, to set up the Committee of Experts. Similarly, any recommendation 
affecting the rights of the German Government shall not bind the German 
Government unless it is accepted and ecnfizmed by that Government. 


VI 


The German Government undertakes Jurng the period up to March 31st, 
1966, to maintain at the Bank for Intermat.onal Settlements a non-interest 
bearing deposit equivalsnt to 50 per cert. cf the average deposit remaining 
in the Annuity Trust Account, but not -xc eding 100 million reichsmarks. 

The Bank shall to th:s end certify to the Serman Government and to the 
creditor Governments every month the everge of the balance at the close of 
each working day left by the creditor Governments on deposit without in- 
terest during that month, in respect of the sums arising from the German 
payments under the Dawes Plan or under tLe New Plan up to the time when 
they are drawn out by the creditor Govermnents. 

The first deposit will be paid by the German Government to the Bank 
fifteen days after the putting into execu-ior of the New Plan, the amount of 
the deposit being calculated on the aver: ge >f the daily balances above men- 
tioned left with the Agent-General for Renaration Payments or the Bank 
during the month ending two working days prior to the date of deposit, 
excluding sums returneble to the German Sovernment under Annex III of 
the Hague Protocol of August 31st, 1922. 
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The deposit shall be maintained at the amount so calculated during one 
month. At the end of this period the deposit will be adjusted by a further 
deposit or by the withdrawal of part of the existing deposit, on the basis of the 
average of the daily balances referred to above during the month ending two 
wcrking days before the date of the adjustment. 

A similar adjustment will take place at the end of the second month from 
the date of the first deposit. 

At the end of the third month, and thereafter, at intervals of three months, 
the deposit shall be adjusted on the basis of the average of the daily balances 
referred to above during the three months ending two working days before 
the date of each such adjustment. The intervals referred to in this para- 
greph may be changed by agreement between the Governments concerned 
with the concurrence of the Bank for International Settlements. 


Vil 


As a collateral guarantee the German Government, without prejudice to 
its genezal liability for payment of the annuities and its compete freedom to 
make these payments out of its general revenues and without prejudice to 
the securities for the German External Loan, 1924, assigns, in pursuance of , 
the provisions of the relative annex of the Agreement of The Hague of 
January, 1930, the proceeds of the customs, tobacco, beer and alcohol 
(Monopcly Administration) duties to the service of the presant certificate, 
including the service of any bonds which may be issued in accordance with 
the New Plan. ; 

The proceeds of the annual direct tax of 6€0 million reichsmarks payable by 
the German Railway Company are also assigned as a collateral guarantee to 
the service of the annuities. The emounts of the obligation of the German 
Ra:lway Company will be paid in accordance with the certificate of debt of 
that Company on the first day of each month, and if the full amount of the 
previous monthly payment due by the German Government has been paid, 
the amounts so paid by the German Railway Company will be transferred, 
immedietely on their receipt, to the German Government. 


VIII 


The obligation of the German Governmeni in relation to the annuities for 
which this certificate provides shall not be deemed to have been fulfilled until 
all sums, the transfer or payment of which may from time to time have been 
suspended, have been either in fact completely transferred to the Bank for 
International Settlements in the shape of approved currency other than the 
reichsmark or employed for deliveries in kind. 


IX 


At the end of each annuity period, when the Bank for International Settle- 
ments has received from the German Government the amounts due under 
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this present certificate, the Bank will return `o the Government the coupon 
corresponding to the payments of that anruity period. The certificate itself 
will be delivered when all the coupons heve Deen paid. 


The foregoing provisions shall not be deemed to affect the provisions of the 
New Plan, which are not dealt with in this certificate. 


Annuity Coupon (not including the service cf tf e German External Loan, 1924) 


Part A 


The German Reich will pay to 
the creditor Powers at the Bank for 
International Settlements on ac- 
count of the non-postponable part 
of the annuity for the period from 
the , 19 , to the 

, 19 , the sum of 
612,000,000 reichsmarks. 

The relative provisions of the 
certificate apply to the present 
coupon.. 

A note of the payment of each 
instalment will be endorsed on the 
present coupon. When the ful 
amount of the above sum has been 
paid this coupon will be returned to 
the German Government. 

Berlin, the , 1930. 

Reichsschuldenverwaltung. 

(Administration of the Debt of 
the Reich.> 


Part B 


Th- German Reich will pay to the 
crecibr Powers at the Bank for In- 
ternaional Settlements on account 
of tLe postponable part of the 
eanuty for the period from the 

,19 , to the 
, 19 , the sum of 
reichamarks. 

Ths relative provisions of the 
certifcate apply to the present 
ecHIpcn. 

A aote of the payment of each 
instament will be endorsed on the 
present coupon. When the full 
anocnt of the above sum has been 
paid shis coupon will be returned to 
tae Cerman Government. 

Belin, the , 1980. - 

Re chsschuldenverwaltung. 

(Administration of the Debt of 
tke Eeich.) 


ANNEX |V 


CERTIFICATE OF THE GERMaN FAILWAY COMPANY! 


By the present certificate,-the undersignac confirm that the German Rail- 
way Company has to pay, as contribuvior to the annuity for reparation 
purposes to be paid by the Reich, a Reick tax amounting to 660 million 


reichsmarks per annum. 


This tax will fall due in equal month y Sants of 55 million reichs- 
marks after the end of each month on the fst day of the following month, 
and—where the first day happens to be a Sunday or holiday—on the fol- 


1 Cmd. 3484, pp. 39-40, and Cmd. 3598, p. 80. inal certificate substituted for form of 


certificate originally appearing as Annex IV. 
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lowing working day. It shall be paid direct irto the account of the Bank 
for International Settlements at the Reichsbark. The payments begin to 
fall due on the Ist October, 1929, and end on the 1st April, 1966. - Payments 
on the Jue dates must be effected before 9 o’clcck in the morning. 

The tax is to be paid in accordance with the conditions, privileges and 
guarantees fixed by the Railway Law of the 13th March, 1930, and, in par- 
ticular, in conformity with the following provis:ons: 

The tax shall be paid out of the operating. receipts of the company with 
recourse, if necessary, to all reserves. It shall rank after the expenditure on 
personnel and on the same footing with expenditure on material and con- 
sumable stores. It shall enjoy priority over any other tax now levied on the 
railway company, or which may be levied in the future, and shall rank prior 
to any other charge, by way of mortgage or otkerwise, on the company. 

In conformity with Article 5 of the Law of the 13th March, 1930, the 
undertaking assumed by the company to psy th- reparation tax for the year 
1965 and until the 31st March, 1966, will be transferred to the organization . 
to be created to administer the railways of the Beich in conformity with Ar- 
ticle 92 of the Reich Constitution, tae above pro~isions being applied mutatis 
mutandis. 

ANNEX V 


PROVISIONS TO BE INSERTED OR MAINTAINED IN THE GERMAN BANK LAW 
(Omitted from this SUPPLEMENT.) 


Annex Va 
PROCEDURE FOR THE MODIFICATION OF CERTAIN PROVISIONS OF THE GERMAN 
BANK LAW 
(Omitted from this SUPPLEMENT.) 


ANNEX VI 


AMENDMENTS TO BE MADE IN THE LAW AND IN THE STATUTES CONCERNING THE 
GERMAN RAILWAY COMPANY 
(Omitted from this SUPPLEMENT.) 


Annex VII 


ASSIGNMENT BY WAY OF COLLATERAL GUARANTEE OF CERTAIN REVENUES OF 
THE GERMAN GOVERNMELT? 

1. The German Government assigns, subject tc the charge in favor of the 
trustees for the German External Loan, 1924, the proceeds of the customs, of , 
the tobacco taxes, the beer tax and the tax on spicits (Administration of the 
Monopoly) for the service of the certificate representing the annuities pay- 
able by Germany, including the service of any bonds which may be issued 
under the provisions of the New Plan. To this end, the Reich, without 


1 Cmd. 3484, pp. 67-68. 
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prejudice to its general responsibility for tze payment of the annuities and 
its entire discretion to effect these paymezts out of general revenues, will 
secure out of the receipts from the abov= revenues by way of collateral 
guarantee the sums necessary to cover the amnuities as elsewhere determined. 
The assignment constitutes a negative ple-ge and is ruled by the following 
conditions: 

2..The Reich will not create any charge >n the. assigned revenues for any 
other loan or credit without the consen; o? -ne Bank for International Settle- 
ments. If any such charge is created cn tk- assigned revenues with the con- 
` sent of the Bank, the charge for the aanuit:2s payable by Germany will rank 
ahead of any such other charge. 

3. If at any time the total yield of the assigned revenues should fall below 
150 per cent. of the highest budgetary x-atribution payable by Germany 
under the New Plan, the Bank may require that additional revenues sufficient 
to assure the immediate restoration of the yield to the above percentage be 
assigned and the German Government wil forthwith comply with that re- 
quirement accordingly. 

4, Should the German Government chamge the system of collecting any of 
the assigned revenues, then the receipts s2cured to the Reich by the new 
system will be assigned in substitution for the original tax. l 

5. The provisions of this annex shall tak: effect in substitution for the pro- 
visions of the protocol concerning the e-ntributions to be made by the 
German Government and the institction £ control over. the revenues from 
the customs and from the taxes on spirits, beer, tobacco and sugar, which is 
Annex I to the agreement between the Rezaration Commission and the Ger- 
man Government for the carrying out of the Report of the First Committee 
of Experts, London, August 9th, 1924, end that protocol shall cease to have 
effect accordingly. 

Annax VITI 
TRUST AGREEMENT BETWEEN THE CREDITOR GOVERNMENTS AND THE BANK 
FOR INTERNATIONAL SSTTLEMENTS 1 
(Translation) 

Entered into this 17th day of May, 1:30, between the Governments of 
His Majesty the King of the Belgians, »f the United Kingdom of Great 
Britain and Northern Ireland, of the Commonwealth of Australia, of New 
Zealand, of the Union of South Africa, si India, of the French Republic, of 
the Greek Republic, of His Majesty the Xing of Italy, of His Majesty the 
Emperor of Japan, of the Republic of Pand, of the Republic of Portugal, 
of His Majesty the King of Roumenia, ad His Majesty the King of Yugo- 
slavia (hereinafter called the creditor Gcvernments), of the one part, and 
the Bank for International Settlemert: (hereinafter called Trustee), of 
the second part, 


1 British Parliamentary Papers, Hague Agr=ments, 1930. Cmd. 3598, pp. 10-21. 
Final agreement substituted for jorm of agreerners appearing as Annex VIII. 
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Witnesseth: 


Whereas the creditor Governments in connection with the carrying out of 
the New Plan as defined in The Hague Agreement of January, 1930 (herein- 
after called the Plan), desire jointly to appoint the Bank for International 
Settlements their joint and sole trustee to receive, manage ard distribute the 
annuities payable by Germany, and to perform other functions with respect 
thereto, all as provided by the Plan; and within the limits of the Statutes 
of the Bank. 

Whereas the Bank: for IA PETES Settlements has taken note of the 
provisions of the Plan and is prepared to accept the appointment as such 
trustee; 

Thecefore, it is agreed between the parties hereto that the description, 
the conditions and the limitations of the functions of the Trustee with 
respeci thereto and of the relations, obligations and rights o? the parties are 
those set forth as follows: ; 


ARTICLE I 


The creditor Governments jointly appoint the Bank fcr International 
Settlements their joint and sole trustee for the purposes herein defined. The 
Bank cecepts the appointment and agrees to carry out the trust on the con- 
ditions herein stated. 


ARTICLE II 


The “Trustee is empowered and agrees, 

(a) to receive any balances transferred by the Agent General for Repara- 
tion Payments on the winding up of his accounts, subject to the 
rights of the different creditor Governments in the distribution of 
such balances and to any claims and commitments thereon which 
may be outstanding at the time of transfer, all of which, as shown 
by the records of the Agent General for Reparation Payments, will 
be reported to the Trustee when the transfer is made; 

(b) io hold in safe-keeping, as trustee, until the same shall be duly dis- 
charged, the Certificate of Debt, with coupons attached, issued and 
delivered by the German Government pursuant to the terms of the 
Plan, the receipt of which the Trustee acknowledges and a copy of 
which is attached hereto as Exhibit A;! 

(c) to hold in safe-keeping as trustee, until the same shall be duly dis- 
charged, the certificate issued and delivered by the German Railway 
Company in acknowledgment of its liability, pursuant to the terms 
of the Plan, the receipt of which the Trustee acknowledges and a 
copy of which is attached hereto as Exhibit B;? 


1Pruted supra, p. 274. } 2 Printed supra, p. 282. 
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(d) commencing the 17th day of Mey, 1830. to réceive in trust each month 
from the German Reich for the account of the creditor Govern- 
ments signatory hereto and “or tae .ccount of the trustees of the 
German External Loan 1924 all payments thereafter to be made by 
Germany under the Plan and th3 a>o0ve-mentioned Certificate of 
Debt representing the service of the mid loan or the payment of the 
sums attributable to the saic creditcr Governments on account of 
the non-postponable annuities and the postponable annuities as 
defined and specified in the Plan. 


A certified schedule stating the monthly and annual share during the 
whole perioc of the annuities of each creditor Government signatory hereto 
in the non-postponable and postponable pomtions and in the total of the 
German annuity is attached hereto as Exhibis ©.’ 


ARTICLE ILI 


Except during a period when the trans‘er >f the postponable annuity is 
suspended, és provided for in Article XI below, the Trustee will accept only 
currencies other than reichsmarks in payment of the monthly instalments of 
the annuities payable by Germany, subject always to the proviso that the 
Trustee may accept reichsmarks, in each monsh of a given annuity year, for 


3 Omitted from this Suppremenr. See the table cf Distribution of the Annuities among 
the creditor Powers proposed by the experts, printec as Annex VII to the Report of the Com- 
mittee of Experts of June 7, 1929, in Supplemen# to tha Jovana for April, 19380 (Vol. 24), 
pp. 136-189. The annual shares of each creditor Goverament given in Exhibit C correspond 
to the distribution of the experts of June 7, 1929, except shat the amount assigned by them to 
the United States is not included, as stated in Art. V of she agreement with Germany, supra, 
p. 265. i 

A separate agreement between Germany and the Un-ted States provides for the payment 
of the American share direct to that Government and nct through the Bank for International 
Settlements. The separate agreement will be prirtedin the next number of this SurrrE- 
MENT. 

.- The non-postponable portion for each year ‘rom 193C to 1966 is fixed as follows in Exhibit 
C, the difference between that amount and tie total f r the year being stated as the post- 
ponable portion: 


Reichsmarks Reichsmarks 

France 2.00... ..ce eee e noss 500,000,000 Serbia ........-........2. 6,000,000 
British Empire ...:........ 55,000,000 Greece 2... eee eee twee eens 
Thalys vie ds hae teen nee 42,000,000 Portugal ................06 2,400,000 
BelMUM 5b caeeectesee es saes age. Japans vase ei vawy Wee 6,600,000 
Roumania .. 2.6... cee ee eee eee sw Poland aici nctdtaedadiooae Aone eas 
612,000,000 


For the period 1966-1988, the schedule in Exhibit C states: “The division of the last 
twenty-two annuities into non-postponable and postpo sable portions will be notified in due 
course to the Eank for International Settlements in 2xecition either of an agreement between 
the Creditor Governments and the German Governmeat or cf a decision of the Interpreta- 
tion Tribunal.’ (Cmd. 3598, p. 49.) 
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an amount eqral to one-twelfth of the total of any current annual programme 
for payments =nder delivery in kind and Reparation Recovery Act procedures 
for the year ia question. 

In arrangirz for the receipt of currencies other than reishsmarks the 
Trustee, after having been notified of the requirements of the creditor Gov- 
ernments. wil. inform the German Government and, at the same time, the 
Reichshank,’s3 least one month in advance of the due dates for payment, of 
its preference relative to the currencies which it desires to have paid into 
its account. If these preferences are not complied with, the Trustee is 
authorized tc accept payment from Germany entirely in the currencies of 
the creditor « »untries whose nationals were members of the Committee of 
Experts and æ nearly as may be in proportion to the respective shares of these 
countries, it teing understood that payments in currencies other than reichs- 
marks which =re not based upon the gold or gold exchange stardard will only 
be made witk the consent of the Trustee. 

The Trust22 will give receipts to the German Government for all sums 
which it pay: or causes to be paid both on account of the postponable and 
on account az the non-postponable annuity. These receipts will show the 
currencies received as well as the equivalent value in reichsmarks, with 
which the Geman Government will be creditec. 

At the end of each annuity year, when the Trustee has received from the 
German Government the sums due for that y2ar, in accordance with the 
Plan, the Tr_stee shall surrender to the German Government the coupon 
of the certificate of the German Government which correspords to the pay- 
ments of the year in question. 

The Trust= takes note of the undertaking given by the German Govern- 
ment that tk> reichsmark shall have and shall retain its ecnvertibility in ` 
gold or foreim exchange as provided in Section 31 of the lew of the 30th 
August, 192¢. and that, in all circumstances, for the general purposes of the 
Plan, the recehsmark shall have and shall retain a mint parity of 1/2790 
kilogram of Zne gold, as defined in the German coinage law of August 30, 
1924, 

The sums paid in currencies other than re:chsmarks into the Annuity 
Trust Accou=t shall be calculated in reichsmarks, subject to the provisions of 
the above urcertaking, at the average of the middle rates (Mittelkurs) pre- 
vailing on tke Berlin Bourse during the period of fifteen days preceding the 
date of payment. 

The sums :n reichsmarks paid by the German Railway Company to the 
accourt of tae Trustee at the Reichsbank under the terms of the above- 
mentioned certificate of liability delivered by taat company, for an amount 
of fifty-five million reichsmarks on the first day of each monzh in respect of 
the previou:. month, shall, until the due discharge of the certificate, be 
placed each month at the disposal of the German Government by the 
Trustee as soon as they have been received, provided that the instalment of 
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the annuity payable by the German Govenment on the 15th day of the 
preceding month has been duly received. 


ARUCLE IV 


All the sums transferred from the secount -f the Agent General for Repara- 
tions or paid on account of the German annuities shall be received into an 
Annuity Trust Account. All the sums raic by Germany on account of the 
annuities shall be managed by the Trustee and shall be employed and dis~ 
tributed each month upon receipt as follows on the understanding that the’ 
obligations of the Trustee in regard to the said sums shall be only those 
normally incumbent upon a banker for the ex -cution of a trust agreement, and 
in no case shall the Trustee permit the acceunts or credits of any creditor 
Government to be overdrawn. 


(a) In the first place, the sums required monthly for the service of the 
German External Loan, 1924, shall >e transferred to the account or 
order of the trustees of the said loan, in conformity with the terms 
of the general bond securing it, on she understanding that this ap- 
propriation shall have pricrity ove: all others. This service con- 
stitutes a first charge, expressly prov.ded for as such, on the German 
annuities, whether non-postponable: or postponable. 

(b) One-twelfth of the share of each creditor Government in the non- 
postponable annuity shall be forthw-th allocated in the books of the 
Trustee to that Governmens within the Annuity Trust Account in 
currencies other than reichsmarks. If one of the Governments has 
mobilized a part of the ncn-postponable annuity allotted to it, 
there shall be retained every mcntk, out of the share due to that 
Government in virtue of the presen . paragraph, the sums required 
for the service of the obligations issued and outstanding, in con- 
formity with the conditions of the scatracts made on the occasion of 
such issues; these sums, deducted -rom the share of each of the 
Governments concerned in the isszes, shall be transferred each 
month to a trustee account relating © the loan thus issued and shall 
remain there until the moment wren payments have to be made for 

the interest service and amortizat on of the obligations, in ac- 
cordance with the terms of ihe resp: ctive loan agreements. 

(c) One-twelfth of the share due to eazk Government for settling the 
quota of deliveries in kind allotted to it in a given year shall be 
forthwith allocated in the books cf tLe Trustee to that Government 
within the Annuity Trust Azcount in reichsmarks, if no other pro- 
vision has been made by tae Governments concerned, including 
Germany, for the settlement of tais quota. 

(d) One-twelfth of the sum due to each Government in each annuity, 
after the allocations provided in paragraphs (b) and (c), shall be 
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forthwith allocated in the books of the Trustee to that Government 
within the Annuity Trust Accourt in currencies other than reichs- 
marks. f 

(e) In application of Article 88 of the annexes to the Experts’ Report of 
June 7th, 1929 (hereinafter called the “Experts Report”), the 
sums allocated as provided in the preceding paragraphs will remain 
without interest in the national sub-divisions of the Annuity Trust 
Account up to the equivalent of the following minimum amounts: 


Reichsmarks 

UB TAN CC? cua foil eta ae ES 68,037,500 
Great Britain... 22.0... usuaris 26,587,500 
EA n E E E coe be ee Be 13,887,500 
Dele uea raae ANEETA 7,512,500 
Roumania......... 6 eee eee eee 1,312,500 
Jugoslavia.. 2.2... 2 eee eee eee 5,462,500 
E e cca él alae eee 450,000 
Portugalo sss ogee aie Hee os 862,500 
PODS oo orecd ev dee Rv nate E E Saeed 862,500 
Póland eoep oasis ante aie ee ieee 25,000 


125,000,000 R.M. 


All sums standing in the national sub-divisions of the Annuity 
Trust Account in excess of the above minimum non-‘nterest-bearing 
deposits, may be freely withdrawn from the said account by the 
creditor Governments, in accordance with the following paragraph. 

‘(f) Subject to the foregoing and in accordance with the provisions of the 
Plan, the Trustee is authorized and agrees to transfer at such dates 
as may be indicated any sum allocated to any Government within 
the Annuity Trust Account to any interest-bearing account in the 
Bank for International Settlements or to any other bank or banker, 
or otherwise to dispose of it as the interested creditor Government 
may direct; but in no case will the Trustee permit the accounts or 
credits of any creditor Government to be overdrawn. 


ARTICLE V 


The Trustee shall not be bound to pay any interest on balances in the 
Annuity Trust Account. 


ARTICLE VI 
Any exchange profit or loss arising from transactions carried out by the 
Trustee for account of creditor Governments in connection w:th the manage- 
ment of the German annuities shall unless otherwise settled be credited or 
charged quarterly by the Trustee to the accounts of the Governments con- 
cerned, in proportion to their respective shares in the pr:ncipal moneys 
involved, subject to the provisions of Article IV. 
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ARTICLE VII 


The Trussee is authorized and agrees in cocnection with delivery in kind, 

reparation Recovery Act, and other similar rystems to pay in reichsmarks 
up to the amount of the monthly reichsmert balances available to the re- 
spective creditor Governments on cheques, crafts or orders duly executed 
by the. autkorized representative of any sue creditor Government. The 
creditor Governments respectively agree to k:ep the Trustee advised of the 
identity and authority of such representativ:s and to supply it with their 
specimen signatures. l 


ARTICLE V_IT 


Payment by the Trustee in compliance wita the documents referred to in 
the preceding article shall constitute full discharge to the Trustee for the 
reichsmark payments made. Payments in cucrencies other than reichsmarks 
made or transferred out of the Annuity Tris; Account upon the order of a 
creditor Government or effected under the authorizations contained in 
Article IV above, shall constitute a full discharge to the Trustee for the pay- 

-ments made. In addition, as soon as poss‘tle after the close of each annuity ` 
year when the respective creditor Governments shall have received the 
annual account and auditor’s report referred to in Article XVII hereof, the 
competent authority of each creditor Government shall give the Trustee a 

- final global quittance and release for the ectral payments made, during the 

annuity year in question, to or upon the order of the creditor Government 
concerned, s disclosed by the said accounts. 


ARTICLE LX 


The Trustee declares that it has taken rote that the German Government 
undertakes during the period up to March 31s, 1966 to maintain at the Bank 
a non-interast-bearing deposit equivalens t 50 per cent. of the average 
deposit remaining in the Annuity Trust Account, but not exceeding 100 
million reichsmarks. 

The bank shall to this end certify to tha German Government and to the 
creditor Governments every month the avers ge of the balances at the close 
of each working day left by the creditcr Gcvernments on deposit without 

‘interest during that month, in respect of the sums arising from the German 
payments under the Dawes Plan or under tLe present Plan up to the time 
when they are drawn out by the creditor Gavernments. 

The first deposit will be paid by the German Government to the Bank 
fifteen days after the coming into force of th- New Plan, the amount of the 
deposit being calculated on the average 9: -he daily balances above men- 
tioned left with the Agent-General or the Bark during the month ending two 
working days prior to the date of deposit. excluding sums returnable to the 
German Government under Annex ITI of Tke Hague Protocol of August 31st, 
1929, or any supplementary arrangement. The deposit shall be maintained 
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at the amount so calculated during one month. At the end of this period the 
deposit will be a ijusted by a further deposit or by the withdrawal of part of 
the existing depcsit on the basis of the average of the daily balances referred 
to above during the month ending two working days before the date of the 
adjustment. A similar adjustment will take place at the end of the second 
month from the Jate of the first deposit. At the end of the third month, and 
thereafter at intervals of three months, the deposit shall be adjusted on the 
basis of the avezage of the daily balances referred to above during the three 
months ending -wo working days before the date of each such adjustment. 
The intervals referred to in this paragraph may be changed by agreement 
between the Governments conzerned with the concurrence of the Trustee. 

The Trustee vill accept this deposit under the conditions set out in this 
article. i 

ARTICLE X 

The Trustee declares that it has taken note of the provisions of the Plan 
with respest to the functions assigned to the Bank for International Settle- 
ments in connection with any declaration of the German Government re- 
quiring the corvening of the Special Advisory Committee, and the Trustee 
agrees anc the creditor Governments confirm that the Trustee shall carry 
out the functions assigned to i; in that respect and in the manner described in 
the Plan. 

The Trustee takes note that, in application of Article 124 of the Experts’ 
Report, any recommendation of the Advisory Committee affecting the rights 
of the creditor Governments shall not bind those Governments unless it is 
accepted and Onfirmed by the creditor Governments which participated in 


‘the decision of September 16, 1928, to set up the Committee of Experts; and 


that similarly any recommendation affecting the rights of the German 
Government szall not bind that Government unless it is accepted and con- 
firmed by that Government. 


ARTICLE XI 
Immediatel- on receiving from the German Government in conformity 
with the Plan notification of suspension of transfer of the whole or part of 
the postponakle annuity the Trustee shall inform the creditor Governments 
accordingly. 


(a) As soor as this suspension becomes effective: 

(1) The Trastee shall continue to transfer each month the sums necessary 
for a:suring the service of the external loan of 1924 in accordance 
with paragraph (a) of Article IV of this contract; 

(2) Tte Trastee shall continue to credit or transfer each month in accord- 
ance with the provisions of paragraph (b) of Article IV of this 
contmet the sums paid by the German Government in respect of 
the ron-postponable annuity; 
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(8) In the event of a partial postponement, in any year, of transfer or of 
payment of the postponable annuities, the Trustee shall distribute 
the part of the postponable ennaities actually paid and transferred 
in that year in such a manner as z0 ensure, so far as may be possible, 
that the receipts of the several creditor Governments out of the 
aggregate payments acsually trensferred by Germany (whether on 
account of the unconditional or of the postponable annuities) shall 
be proportionate to their resp2ct-ve shares in the total annuities due 
by Germany under the Plan in respect of that year, provided always 
that the creditor Governments entitled to an allocation out of the 
unconditional annuities shall in ro case receive less than the alloca- 
tions due to them respectively oat of those annuities; 

(4) Should the amount of the postponeble annuities paid and transferred 
by Germany be insufficient to pr«vide in full to each of the creditor 
Governments its due share of tLe total German payments trans- 
ferred, having regard to the all+cations out of the unconditional 
annuity referred to in the previors paragraph, the Trustee shall, in 
accordance with the provisions o paragraph 202 of the annexes to 
the Experts’. Report withdraw “rom the guarantee fund, to be 
constituted by the French Goverrment, the sums necessary to make 
up the deficiency to each of the 2reditor Governments concerned. 
The sums so withdrawn from zke guarantee fund shall be repaid to 
that fund in accordance with the Plan at the end of the period of 
postponement. 


(b) During the course of a partial or tctal postponement of transfer the 
Trustee may accept from Germany payments in reichsmarks in respect of 
the amounts of which transfer has been postponed and of which payment 
has not been postponed under the Plan. “he Trustee is authorized to give 
to the German Government receipts for suzh payments which will be in the 
nature of temporary acknowledgments. These acknowledgments will be 
convertec. into final receipts pro tanio on tne transfer of the amounts post- 
poned, or on the utilization of the reichsmarxs accepted by the Trustee under 
this-paragraph for payments in respect of celiveries in kind or in respect of 
Reparaticn Recovery Acts.and similar pmcedures under the special pro- 
grammes referred to in Annex IV of the Experts’ Report. 

(c) Any sums accepted in reichsmarks Ly the Trustee under paragraph 
(b) above will be distributed in the form of tredits in the Trustee’s books in 
such a way as to complete the credits due to: ach creditor Government for the 
year in question under the Plan, and th guarantee fund in so far as it has 
been drawn upon. ‘These reichsmarks will be administered by the Trustee 
in the manner provided in the Plan. 

(d) The parties to this contract agree that all investments of such reichs- 
mark funds effected by the Trustee shall be made for the individual account 
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of the creditor Governments, as their interests require, for their advantage 
and at their zisk. In particular, the proceeds of investment of reichsmarks 
credited to tae guarantee fund will be assigned to the French Government. 


_ ÅRTICLE XII 


The creditor Governments and the Trustee agree that the Trustee shall 
have exclusive authority to act as agent of the creditor Goveznments or any 
one of them. so far as concerns the operations relating to the mobilization 
of the German annuities, and that in the discharge of the funccions and in the 
use of the authority entrusted to it as agent in this matter, the Trustee will 
be guided b the provisions of the Plan which govern mcbilization. In 
particular th2 Trustee will abide by the following provisions: 

(a) When it appears to the Trustee practically possible t> proceed with 
an issue of bonds representing the capitalization of a part of the 
annvity, the Trustee will inform the creditor Governments. The 
pose bility of proceeding with such an operation shell also be con- 

_sidezed by the Trustee whenever so required by one or more of the 
ored_tor Governments. 

If.after examination, and in cases other than that d2alt with in the 
second part of paragraph (b) below, the Trustee considers such an 
operation inopportune, it shall indicate to the Governments con- 
vern2d the reasons for this opinion. 

(b) If one or more of the Governments concerned intend themselves to 
pro@ed in their own markets with an issue, the Trustee shall fix 
the minimum conditions of issue ai‘the time of the operation. 

If however, such an operation is intended in connection with 
intemal conversion operations, the Government concerned will be 
free io offer the bonds on its own market on whatever conditions it 
may be able to obtain, without its being necessary for the Trustee 
to ecnsider whether the creation of the bonds is opportune, and on 
the understanding that the bonds will only be quoted on the market 
of issue. © 

(c) If one sr more of the Governments concerned propose an international 
issue on other markets than their own respective markets, the Trus- 
tee chall at their request, if it considers on examinstion that con- 
diticns on these markets permit such an operation, take steps to 
procsed with this issue and, determine, after making sure that the 
cent7al banks have no objection, the markets on which such offers 
may be made. 

In the case of such issues, the various Governments having a share 
not yet mobilized in the non-postponable portion of the annuity 
shal be given the right to participate in proportion to the following 
üguæs: France 500, Great Britain 84, Italy 42, Japan 6.6, Jugo- 
slava 6, Portugal 2.4. : 
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No issue of an interneticnal char .cter may however be made in 
the market of any of the countries the Government of which has 
signed this Trust Agreement vithout the approval of that Govern- 
ment both as regards the amouni cf the issue and as regards the 
conditions on waich it shall be aacshorized. 

(d). If it is decided to proceed with an isue and if one or more of the 
creditor Governments so request, tac Trustee shall arrange, in agree- 
ment with those Governmenis ard with the issuing bankers, the 
detailed, conditions on which the boards shall be issued. 

(e) The Trustee shall apply to the Germen Government, as provided in 
the Plan, for the creation cf issuabl bonds, 

(f) The Trustee declares its willingness ~o act as trustee or representative 
of the bondholders, or as agent fo? <ll issues of bonds made in pur- 
suance of the provisions of the Plen-relative to mobilization; to the 
extent provided in the loan contrac to be concluded between the 
Trustee and the Governments conzened on the occasion of an issue 
of such obligations, 

(g) The expenses and commissiors tote received by the Trustee both for 
the creation of konds and for their is ue shall be determined between 
the Trustee and the Governmenis concerned with regard to the 
importance of the functiors which may be attributed to it on the 
occasion of each operation. 


ARTICLE XILI 


The Trustee will credit to a special trust account the deposits which the 
French Government has undertaken to make, in the circumstances con- 
templated in the Plan, up to an amount of five hundred million reichsmarks, 
in currencies other than reichsmarks based upon the gold or gold exchange 
standard. 

The Trustee undertakes to administer these funds in such a way that th 
sums deposited shall be evailable in currencies other than reichsmarks, based 
upon the gold or gold exchange standard, in order to equalize the short 
payments to the other creditors during a p-riod of transfer postponement. 

Subject to the provisions of Article XI (c) and (d), the Trustee will pay 
interest to the French Government, ai th2 maximum current rate paid for 

_ long-term deposits, on the amount standing in this account in currencies 
other than reichsmarks. 

If it is agreed that this deposit snall remain for more than five years, the 
French Government shall be entitled to paztxipate in the profits of the Bank 
in respect of this deposit on the terms lei down in Article 53 (e) (i) of its 
Statutes. It shall be restored to the Frəmh Government in the circum- 
stances contemplated in the Plan. 
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ARTICLE KITV 


If the German Government elects to make the long term deposit, up to 
four huncred million reichsmarks, provided for in the Plan, the Trustee 
agrees to receive and administer this deposit and to take the consequent 
measures for allocation and utilization of its profits according to the provision 
of Article 53 (e) of the Statutes of the Bank. 


Anricta XV 


In addizion to making disbursements and keeping accounts in connection 
with deliveries in kind, Reparation Recovery Acts, and other similar systems 
as above provided, the Trustee declares that it takes note of the arrangements 
regarding deliveries in kind and Reparation Recovery Acts contained in the 
relevant annexes to the Hazue agreement of January, 1930, and agrees to 
observe tke same as far as lies within its province and powers as a bank as 
set forth in the Statutes. 


ARTICLE XVI 


The Trustee is authorized and agrees with respect to the assigned revenues 
of the Reich to exercise the discretions referred to in Section 3 of Annex 
UI of the Experts’ Report. 


ArRticLe XVII 


The Trustee shall furnish to each creditor Government at the close of each 
month an account showing all the receipts and payments of the Trustee 
during tast period in respect of the annuity received from Germany. The 
Trustee shall also furnish to each creditor Government as soon as may be 
after the 31st March in the year 1931, and every succeeding year, a copy of 
the accourt as approved by the auditors of the Bank for International Settle- 
ments of ell its operations in respect of the whole of the German annuities, 
including the service of the German External Loan 1924, since the close of the 
last preceding yearly accourt or, in the case of the first account, since the 
commensement of the operations of the Bank, and of any report that may 
be made ty the auditors on such accounts. The Bank shall also furnish to 
each creditor Government a copy of its annual general report as soon as 
published. 


ARTICLE XVII 


From the date of coming into force of the present contract until its com- 
pletion, the creditor Governments, in addition to maintaining the deposits 
referred to in Article IV (e), agree to pay to the Trustee a commission of 1 per 
mille on the actual payments received from the German Government on their 
behalf, in respect of the remuneration provided in Article 84 of the annexes 
to the Experts’ Report. 
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This payment will form a prior charge in “evor of the Trustee, in accord- 
ance with the Plan, on the sums received >v it on behalf of the creditor 
Governments within the Annuity Trust Acoint. 

The provisions of this article will remain iaforce failing any new arrange- 
ment; such new arrangement may be made xv. the end of the first or of any 
one of the first five financial years, at the = quest of one of the signatory 
Powers or of the Trustee. 


ARTICLE KIX 


The Trustee is authorized and agrees to 1tify forthwith to the creditor 
‘Government any difficulty which may ari@ between it and the German 
Government relative to the interpretation or -he application of the Plan. 


ARTICLE XX 


The creditor Governments and the Tru:tee agree that, if any dispute 
shall arise between them or any of them wi-L regard to the meaning or ap- 
plication of the provisions of this Trus; Azceement, the dispute shall be 
referred for final decision to the Tribunal pro~ided for by the Hague Agree- 
ment of January, 1930, unless the parties tc she dispute shall elect to refer 
the same to the president of the Tribunal cr a member thereof selected as 

sole arbitrator. 
l ARTICLE XXI 


The present contract shall come into foree between the Trustee and the 
creditor Governments whose representatives have signed it as soon as the 
Plan has been put into application and tlis contract has been signed on 
behalf of the Trustee and of four of the foll ring Powers: Belgium, France, 
Great Britain, Italy and Japan. 

The French text is alone authentic. 


Annex [IX 
REGULATIONS FOR DELIVER BS IN KIND! 


ARTICLE I 


Definition of the commodities and services whink may be supplied as. deliveries in 
kind 

1. Deliveries in kind within the meanin;; of the present regulations are 
commodities and services produced by the German economic system and 
supplied to a Power which is a creditor of Gexmany, the payment in respect of 
such commodities and services being effecte? wholly or in part by means of 
funds reserved for this purpose in executior „f the Experts’ Plan of the 7th 
June,-1929, according to the distributior ofthese funds as shown in the ap- 
pended table (Appendix I). 

i 1 Cmd., 3am, pp. 8—00. 
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2. The commodities and services which may form the subject-matter of a 
contract for deliveries in kind are, subject to the provisions of the present 
regulatiors, all commodities which are of German origin or manufactured in 
Germany and all services of a commercial nature performed by the German 
economic system, such as transport by land in Germany; transport by river, 
sea or air under the German flag; plans for public works and preparation of 

„schemes for works to be executed outside Germany; sales of German licences 
or patents to be utilized outside Germany; insurance contracts underwritten 
by German companies. 

3. The commodities showr on list A (Appendix ID) a: are described as ‘“ex- 
cluded” commodities and can. only be paid for as a delivery in kind in the 
case mentioned in paragraph 45 hereafter. 


. 4, The commodities which may be eventually included in list B (Appendix ' 


III) are described as “rationed” commodities and can only be supplied as a 
delivery in kind within the limit of the raticn existing at the time when the 
contract for such commodities is made and subject to the provisions of para- 
graphs 69 and 70 hereafter. 


‘5. The commodities shown in list C (Appendix IV) can only be supplied as _ 


deliveries in‘kind on conditicn that the buyer pays a part of their value direct 
to the seller according to the conditions laid down in Article VI of the present 
regulations and subject to the provisions of paragraphs 69 and 70 hereafter. 
6. No contract the value of which is less that 3,000. reichsmarks can be 
“approved as a contract for deliveries in kind unless it is a rider to a contract 
previous_y approved. 


J 


ARTICLE II 


Utilization of the quota allo:ted to each of the creditor Powers a deliveries in 
: kind 


7. Each creditor Power is responsible for the utilization of its quota for 
deliveries in kind. 


In principle and subject to the provisions of paragraphs 8 and 14 here- 


after, each Power is required to obtain approval for contracts providing for 
payments of which the total is sufficient in any given year to absorb the 
quota of that Power for deliveries in kind. 

8. Each Power may carry forward a part, not exceeding 40 per cent. of its 
quota Zor a given year, to the following year. The part thus carried forward 


will not be‘counted as part of the credit for the jollowing year for purposes of” 


calculating the part of the cuota for that year which may be carried forward. 

9. Contracts covering the total credits provided for deliveries in kind shall 
be passed before the 31st o? August, 1939, but these contracts shall not pits 
vide for any payment to be effected after that date. 


Any credits which may be available at thai date as a result of a aicela 


tion of contracts shall be utilized subject to agreement between the creditor 


LL 
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Goena concerned and the Germsa Government, for new contracts for 
deliveries in kind. 

No deliv ery shall be made and no paym: nt effected in ie of deliveries 
in kind after the 31st March, 1940. , 

10. In view of the delays which normally occur in fie execution of certain 
‘contracts, each creditor Power may, upon its own responsibility, and on the 
understanding that payments for whica provision has already been made - 
shall not. be thereby delayed, submit ccnttacts for approval’which involve . . 
payments in excess of the. credits. allot: 2c to that Power for deliveries in | 
kind within a given month. t 

The authorized amount of such excess sLall be saculet as follows: a 

Of the credits which are blocked in tk accounts of a Power as a result of ; 
delay in the execution of contracts approved for that Power, an amount not 
exceeding 39 per cent. may, if the Power so requests, be added to the credits 
available to it for deliveries in kind durinz tae following three months. The 
amount of these additional credits may zevar exceed that of the credits still . 
remaining available to the Power in,questior. for deliveries in kind during the 
three months following the period of three nonths in which the sums avail- 
able have been so increased. 

- At the end of each month the position sha] be adjusted on the basis of the 
amount of credits blocked at that time. 

11. If, owing to the adoption of the foregcing procedure, the payments to 
be made to suppliers of deliveriés in kind for the account of a creditor Power 
exceed the sums available to that Power tor this purpose, the necessary 

- amounts shall be advanced by the Power in cuestion.. These advances may , 
be drawn from any funds belonging to she Power which the latter may 

‘select. The sums in question will be returcled to the Power during the 
three months following the period of three nonths in which. the advances C 
were made. The refund will be effected 011 of the credits available for 
deliveries in kind, so that the total amouzt of-such credits allotted to the, 
Power in the attached table (Annex I) shall sot be increased. 


w 


ARTICLE IIT i ) 
‘General Provisions concerning the Execution zf Jontracts for Deliveries in Kind 


12. The German Government undertakes tc facilitate as far as possible the 
conclusion, within the scope of the present regulations, of commercial con- 
tracts under ordinary commercial conditiozs ky not taking or permitting to 
be taken any measure which would result in deliveries being unobtainable 
under ordinary commercial conditions. 

13. If a creditor Government considers tLat the German Government has ' 
not fulfilled this undertaking, and that owirg -o this fact it has-been unable 
to absorb in accordance with the present reguitions its quota of the credits 
set aside for deliveries in kind as defined in sh appended table (Annex I) it ' 


7 
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may submit the question to the arbitral tribunal for which provision is made 
in Article 15 of the Hague Agreement of January 1930. 

14, If the Tribunal considers the complaint to be wholly or partially 
founded it will fix the sum which the Government making tke complaint has 
been unable for this reason to utilize for deliveries in kind, and will cause 
such sum to be placed at the free disposal of the said Government. The 
obligation of the Government to utilize a part of its credit for deliveries in 
kind shall thereby be reduced by an equivalent amount. 

15. If on its own responsibility the Government making the complaint so 
requests, the Tribunal may, in accordance with paragraph 4 of Article 15 
of the Hague Agreement o? January 1930, by an interlocutory order cause a 
part ot the whole of the sum which the Government has stated that it has 
been unable to utilize for deliveries in kind, to be placed at the disposal of the 
said Government. 

16. In such a case the Tribunal shall, when delivering its award, fix the 
conditions under which the payment is to be reckoned against the sums to be 
paid under the award, or the conditions under which deliveries in kind shall 
be taker: to make good the sum paid. 


ARTICLE TY 
Organization 

17. The management of deliveries in kind includes two separate parts, 
namely, the approval of cor:tracts and the handling of the furds reserved for 
deliveries in kind. The craditor Governments concerned and the German 
Government remain responsible for the approval of contracts and entrust the 
management of the funds ~eserved for deliveries in kind to the Bank for 
Internazional Settlements. ; 

18. A contract is approved if there is agreement with regard to it between 
the creditor Government ccncerned and the German Government. 

19. Each creditor Government concerned in deliveries in kind and the 
German Government shall appoint an agert, whose duty it shall be to deal 
with all metters coricerning deliveries in kind and to fulfil ali functions de- 
volving upon him under the present regulations. 

Each agent shall remain responsible to his Government for the strict appli- 
cation o- the provisions of these regulations. 

The agents of the German, Belgian, British, French, Valiants Japanese and 
Yugoslav Governments shal. assemble whenever a Government concerned in 
deliveries in kind considers a meeting to be necessary. The meeting shall be 
called by the agent of the Government which proposes it. à 

The same agents shall meet every year, in principle during the second fort- 
night in May, in order to review the general situation as shown by the 
statistical documents supplied by the Bank for International Settlements. 

20. Thə agent of the German Government will be in permanent residence 
at Paris, where the agents will meet in all the cases for whieh provision is 
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made in the present regulations. The agents of the creditor Powers are 
under no obligation to have a fixed place of residence. ` 

21. The Bank for International Settlemen-s can incur no responsibility 
except with regard to the duties arising from the mandate with which it is- 
entrusted. 

22. The Bank for International Settlemerts vill effect the payments to be ° 
made in virtue of duly approved contracts whic are transmitted to it by the 
agent of the German Government or are :en; by the agent of the creditor 
Power concerned in execution of a decision c the arbitrator i in virtue of 
Article VII hereafter. 

23. The Bank will keep all accounts and statistics, and will exercise all 
supervision in respect of these payments. 

24. The Bank is also at liberty, in accorden += with paragraph 28 of Annex 
I to the Experts’ Plan of the 7th June, 1923, O appoint an Advisory Com- 
mittee, the object of which would be to inform generally the Bank of the 
progress of deliveries in kind. 

This committee may, if it thinks fit, coryok: those agents of the Govern- 
ments who de not form part of the committe> 


ARTICLE V 
Preparation and Rev-so- of Lists 


25. The co-efficients of list C represent sh2-proportion in terms of value 
which the raw materials of foreign origin inel=:ded in a commodity bear to 
the sale price of the commodity, delivery tak2a at the factory or warehouse 
of the seller. 

The co-efficients are based on a detailez cating of the sale price of the 
article. , : 

26. The same methods of determining zh- co-efficients shall be applied 
whenever list C is revised. ; 
List C shall include after each revisior commodities, the co-efficient of 
which determined as described above, is equa to or more than 25 per cent.. 
27. Exceptions, however, which are admitt21 regularly in accordance with 
Article VII hereafter, may be taken into coas-ceration when the list is drawn 
up. 
28. Lists A and C (Appendices II and IV) may be revised every two years, 

the first revision taking effect as from the isi-April, 1932. 

29. If one of the Governments concerned wshes that such revision should: 
be made, its agent shall inform the agents of he other Governments to this. 
effect before the 1st February of the year fixed for revision, and shall suggest 
a date for the consideration of its request. He will inform them of: the 
modifications which he proposes to make. 

30. Upon receipt of this request each apne shall announce whether he: 
intends to propose other modifications. 
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The Ravision Committee, consisting of the German, Belgian, British, 
French, Italian, Japanese and Yugoslav agents, will meet in Paris. 

31. If the agents present at the meeting agree, they shall fix the lists for 
the period of two years from the 1st April next following. 

32. In case of disagreement the question shall be submitted to- the arbi- 
trator whose functions are defined in paragraph 108 hereafter. 

After hearing the parties concerned the arbitrator shall draw up the lists 
for the peziod of two years as from the 1st April next following. 

33. The same procedure shall apply, if necessary, to the fixinz of the rations 
of list E (Appendix III). If the German Government desires that such 
rations shall be fixed, its agent shall submit & request to this effect to the 
agents of she creditor Powers at least two months before the date on which 
these programmes come into force. 


ARrTICLE VI 
Direct Payments 


34. Tke payments to be made by the purchaser direct to the seller without 
any entry being made to an account for deliveries in kind are governed by 
the rules set forth hereafter. 

35. In respect of any commodity delivered which appears in list C, the © 
purchaser shall pay direct to the seller that part of the price which corre- 
sponds to the co-efficient fixed for this commodity in accordance with para- 
graph 25 of the present regulations and subject to the provisions of Article 
VIL. 

36. If a contract makes the seller responsible for the transport of the 
commodity, and if the transport is not cazried out entirely by German means, 
a direct payment shall be due whenever the cost of the transport exceeds 
400 reicksmarks. 

37. If zhe cost of transport carried cut by non-German means exceeds 
400 reicksmarks, the purchaser shall pay the entire cost direct to the seller, 
unless taere is a special agreement between the agent of the creditor Govern- 
ment ccn2erned and the agent of the German Government. 

38. Transport by German means in or outside Germany of commodities 
ordered as a delivery in kind shall not give rise to any direc payment. 

39. Transport under German flag by river, sez, or air may of itself form the 
subject matter of a contract for deliveries in kind whenever it is effected 
between a German port and a port situated in the territory of a creditor 
Power or in one of its colonies, dependencies or mandated territories or 
vice versa. 

40. If a contract stipulates that the seller shall be responsible for erection 
outside Germany, such erection, whether carried out partly or wholly by 
means of German resources, shall not give rise to a direct payment unless its 
value exceeds 1,000 reichsmarks. 
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41. Erection within the meaning of the present regulations does not com- 
. prise foundations and masonry, but covers the installation and assembling 
of machines and plant the parts of which have been finished woolly. or mainly 
at the factory. ° 
42. If the cost of erection sae out tate Germany, ‘either wholly or 
partly by means of German resources, exceeds 1,000 reichsmarks, it shall be ` 
subject to a direct payment of 50 per cent. of such cost, subject to the . 
following limitations:. 


(a) 10 per cent. of the value of the PEN for contracts of an Sagent less 
than 200,000 reichsmarks;- 

(b) 10 per cent. of the first instalment of 200, 000 EEA and 5 per 
cent. of the balance for contracts exceeding 200,000 reichsmarks. 


` 43. If the total value of erection outside Germany exceeds these limits, 
the entire amount of the excess shall be added to the direct payment to be 
made by the purchaser to the seller. 

44. The foregoing provisions do not apply to the employment of German 
personnel outside Germany, which is goy verned. by the provisions of para- 
graphs 47 and 48 hereafter. 

45. If a contract for the supply of a composite object provides for the 
delivery as part of such object of: 


(a) commodities contained in list C; 

(b) equipment of a aporiailzed type not currently manufactured in 
Germany; ' 

(c) commodities mentioned in footnote 3 of list A, provided that ‘they’ 
are finished products, 


the delivery of these commodities shal! not aa rise to 4 direct payment 
unless their total value, delivered either by or to the seller at his factory or 
warehouse, exceeds 10 per cent. of the total value of the contract. 

A composite object within the meaning of the present regulations is one ii 
which the order is placed with a single supplier, is executed by him acting ` 
alone or with the assistance of subcontractors and makes him responsible 
_ for the working or output of the abae supplied (machinery, factory plant, 
ship, &e.). 

46. If the value defined in the died paragraph exceeds 10 per cent. of ' 
the total price of the contract, payment shall be made by the purchaser direct 
to the seller in respect of the commodities contained in list C, according to’ 
the rules applicable to such commodities under paragraph 35 of the present 
regulations, end for the entire value of the commodities mentioned under 
headings (6) and (c) of the preceding paragraph. 

47. If a contract provides for the employment of German personnel out- 
side Germany; 40 per cent. of the total wages and salaries of such Peron 
shall pe paid by the purchaser direct io tae seller. . 
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48. If, hcwever, the food of the personnel thus employed comes from Ger- 
many, or if -he personnel is provided with living accommodation in Germany 
while the work is being carried out, or if special arrangements for housing 
and feeding are made locally by the purchaser and the seller, the percentage 
shall be recuced by. agreement between the agent of the creditor Power 
concerned and the German agent. \Failing such agreement, the arbitrator ` 
for whom pcovision is made in paragraph 108 hereafter shal” decide. 

49, If the commodity ordered under a contract is the subject of a mort- 
gage, a lien »r any other charge in favor of a non-German creditor, and if it is 
to be delivesed free of any such charge, the payments required to ‘pay off any 
such charge shall be made by the purchaser direct to the seller. 

50. No d-rect pha shall be made if the contract makes the seller 
responsible zor: / 


(a) the nes inspection and supervision of commodities or of the 
, manufacture of commodities in Germany by persons employed by 
© the buyer or by inspectors belonging to recognized inspection 
agencies provided that these agencies, which need not neesat 
be ‘Serman, are established in Germany; 
(b) the transhipment or handling of commodities by non-German means 
ct labor; s 
(c) tke sums required to cover temporary advances for customs dues or 
` simlar non-German charges; 
(d) the ccsts of guarantee deposits in non-German currency. 


51. A direct payment shall be made in respect of any contract for insur- 
ance which 5 not accessory to a delivery or to work to be'executed as.a de- 
livery in kind, but which forms of itself a contract for such delivery.. The 
amount 9: this payment will be fixed for each individual case by direct agree- 
ment between the agent of the creditor Howes concerned and the German 
agent. 

ARTICLE VII 


Approval of Contracts 


‘ 52. No peyment shall be made by means of the funds ‘reserved for de- 
liveries in knd, unless in execution of a commercial contract previously 
approved by agreement between the creditor Government concerned and the 
German Government. 

53., Every contract shall contain a clause indicating that it is to be paid 
for out of ths funds reserved for deliveries in kind. 

54. By a contract within the meaning of the present regulations i is under- 
stood: 


(a) a document signed by the seller and the buyer; 
(b) a firm offer, with or without specification, accepted ethos reserve 
by tne buyer by letter or by telegram; 


t 
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} 


(c) a firm order accepted without 1 reserve by the seller by letter or by ` 


telegram. 


- 55. In the first place, the contracts must be accepted by the creditor 
Power concerned, which shall ascertain at she outset that. they are in con- 
formity with the regulations and that suffidert funds stand to its credit to 
meet the payments for which the contract provides when they fall due. 

56. Two copies of the contracts will then se transmitted to the agent of the 
German Government, either by registered ‘etier or delivered direct against 

`a receipt given by an authorized persor:.. 

57. Within three clear working days of rezeiving the contract the agent of 
the German Government shall inform the ¿gent which has transmitted the 
contract whether he accepts it with or without reservation or whether he 
proposes its rejection. 

58. If he has no objection to the contrast he will inform the Bank for 
International Settlements, to which he will sead a copy of the contract. 

59. If the agent of the German Governnent considers that the contract 
should be modified or rejected, or if he regards zhe details which it contains to 
be insufficient, he will return it, accomcanied by his observations and 
reasons, to the agent from whom it was received. 

60. If the agent of the creditor Government does not concur in the view of 
the German agent, he shall bring the question before the arbitrator for 

„Whom provision is made in paragraph 10& hereafter. After calling for the 
observations of the agent of the creditor P=wer concerned and the German 


agent, the arbitrator shall give a final deckion within a maximum of eight ` 


clear working days from the date on which she question was referred to him. 
' 61. The agent of the German Governm=nt may apply direct to the Ger- 
man seller for further information, or tc heve any changes made in the 
contract which he may consider to be nece:saty. It shall be his duty, how- 


ever, to inforrn the agent of the creditor Power, in order that the agent may - 


take the necessary action with regard to tte purchaser. 


62. Whenever the procedure is susper-lec in the. manner described it - 


shall be resumed with the same formalities and the same time limits as from 
the day on which the agent of the creditor =o-ver sends to the German agent 
the necessary information or the agreement of the parties toncerning the 
changes required to be made in the contrezt. 

63. When an appeal is made to the arbizrator the award shall be notified 
to the German agent and the agent of the creditor Power concerned. The 
latter may then send the contract direc. to the Bank for International 
Settlements, and shall be responsible for ‘n7orming the German agent to 
this effect. 

64. When a contract does not provide a definite ee of payments the 
German agent will draw up a schedule n agreement with the agent or 
authorized department of the creditor Gorerament, in order that the Bank 
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for International Settlements may set seide the sums required for paying. 
for the contract. 

'.65. The Bank for International Settlements will keep accounts for each 
creditor country showing the dates and amounts of the payments for which 
the approved contracts provide and indicating how much of the quota re- 
mains available for new contracts. 

Abstracts of these accounts will be supplied on the 1st and the 15th of sich 
month to the agent of the ‘creditor Power concernad and to the German agent, 

66. Before submitting a contract for approval the creditor Government 
concerned shall have definitely agreed with the purchaser the terms on which 
he can obtain payments out of the funds reserv3d for deliveries in kind. 

67. If, in the course of execution of a contrast, the buyer does not fulfil 
these ccnditions he shall continue to bear the entire responsibility for the 
contract, as far as the seller is concerned, under ordinary commercial condi- 
tions, even if the contract stipulates that it shall only be executed as a 
delivery in kind. 

68. In this case the Bank for International Settlements shall, if the 
creditor Power concerned so requests on iis own responsibility release the 
credits reserved but not yet utilized for payment for the contract. 

The agent of the German Government shall ke informed accordingly. 

69. Exceptions to the present regulations may be admitted by agreement 
between the agent of the creditor Government concerned and the agent of 
the German Government provided that żhey do not exceed: 


_(a) in the case of any rations which may eventually be fixed, 20 per cent., 
_of the ration allowed for the year in question; 
(b) in the case of ‘direct payments, 30 par cent. of the payments of this 
zind which should have been effected under the contract in quenia 
nad the regulations been strictly applied. 


70. If the conditions of a contract entail other exceptions to which the 
German agent agrees the contract shall only be approved provided that, of 
the Belgian, British, French, Italian, Japanese and Yugoslav agents, at 
least three agree to the exception proposed. 

71. In the case, however, of an exception tc the clause concerning re- 
exportation, which in principle remains forbidder:, the unanimous agreement 
of these six agents shall be required. 

72. In transmitting to the Bank for International Settlements a contract 
in respect of which exceptions have been admitted in application of para- 
graphs 69, 70 and 71 abovs, the agent of the German Government shall 
attach to the contract a note stating the nature of the exception granted and 
indicating which agents have given their consens. 

‘In the case of contracts approved in virtue of an arbitral decision in ac- 
cordance with paragraph 63, the agent who transmits the contract will 
attach to it a copy of the arbitral decision. 


fe 
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73. The statistics which the Bank for International Settlements will keep 


in execution of paragraph 23 will be sent by the bank each month to the 
agents of all the Governments and will shew: 


4 


(1) according to countries and categories th total amount of the contracts 
which it has received during the preceding month, those for an 


` amount exceeding 5 million reichsmarks and riders thereto being , 


shown separately; 
(2) the information transmitted to it wish contracts in accordance with 
paragraph 72. < 
ARTICLE VIII 
Payments 
(A) Payments for Deliveries in Kind. 


- 74.. For each creditor Government thers skall be openéd at the Bank for 
| International Settlements an account to which shall be credited all sums to 


be’ reserved by that Government, for deliveries in kind according to-the — 


approved schedule. All, payments made in respect of PPENOTES contracts 
shall be debited to this account. 

75. The credit balance at the end’ of eazh month shall be added to the 
credits opened during the following month. The sum available to the 
creditor Power for deliveries in kind during taat monte shall be the tare of 
these two amounts. : 

76. At the beginning of each month the agent of she editor Germen 
concerned and the agent of the German Government shall be informed of 
the state of the account. 


77, Subject to the reserves provided by th2 present regulations the sums . 


paid to this account can only be‘employec far the payment of contracts for 
deliveries in kind. 

78. For the purpose of paying for duly epproved contracts for deliveries in 
kind each creditor Power may dispose freely cf the eredit balance lying in his 
account, by any method of payment which is current in international com- 


merce, and particularly by means of cheques, orders to oe and time . 


drafts. ` 

The payments will be made by the Reichsbank in Berlin. 

79. The creditor Powers will transmis to the Bank for International 
Settlements the names and signatures of the officials who are authorized to 
issue orders to pay. - 7 

80. In principle, orders to pay shall be made out in reichsmarks. When a 


‘ contract st:pulates that payment is to be made in a non-German currency, ' 


the order to pay shall be made out in this carrency, but must bear the in- 
scription “payable in reichsmarks.’’ In shis case the conversion into 


reichsmarks shall be made at the time ci payment, at the official average l 


rate of the Berlin Bourse as quoted for the day preceding’ that of payment. 


? 
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81. If z contract provides for an agreed rate of conversion, the conversion 
into reichsmmarks shall be made at this rate. 

82, All orders to pay must indicate the approval number of the contractin 
respect of which they are issued. 

83. Cheques shall. be issued by the creditor Gcvernment made out in the 
name of tke seller and passed to the buyer for transmission to the seller. 
They carnat be cashed over the counter, but must-be passed through a 
bank account. i 

84. Orders to transfer shall bear the names of the buyer and seller, as 
well as thaz of the bank responsible for collectior. 

85. Time drafts shall be made payable not less than thirty days and not 
more than ninety days at most from the date of issue. They shall only -be © 
issued if the contract for which. they are required makes provision to this 
effect. 

They. skall be drawn by the creditor Governirent on the Bank for Inter- 
national Settlements. They shall not be accepted. 

They sel! be issued to the order of the buyer, who shall endcrse them and 
transmit them direct to the seller. 

They skall bear the words: “Payable at the Reichsbank in Berlin.” 

86. If a 2reditor Government which has issued a time draft does not pos- 
sess credits sufficient to meet the payment when i: falls due, it shall place the 
necessary funds at the disposal of the Bank for Internationa. Settlements 

‘two days before the due date. 

A creditor Government which advances a sun in this manner shall be 
reimbursed. out of the first credits which are therzafter placed at its disposal 
for deliveries in kind. 

87, The issuing authority and the agenz of the German Government 
will receive daily advice and periodical statements of the payments 
effected. 

88. The rules to be applied to the payments made in application of the , 
preceding paragraphs will be determinzd jointly by representatives of the 
German, Felgian, British, French, Italian, Japanese and Yugoslav Govern- 
ments ard the Bank for Intarnational Settlement, particularly in so far as 
concerns the requisite measures for safeguarding these payments. 

_ 89. Waen a seller has to make a payment to a buyer in executing or wind- 
ing-up a contract the buyer shall inform his Government and request the 
seller to make the pavimenti into the account for deliveries in kind opened for 
this Government. 

90. This provision shall not apply tə any payments of less than 10,000 
reichsmarks and of.less than 20 per cent. of the value of the contract, which 
the seller may be liable to make to the purchasez after the last payment for 
which the sontract provides has been made and the contract is consequently 
regarded ty the contracting parties as terminated. In such a case the pay- 
ments shell be made by the seller direct to the purchaser. 
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_' (B) Direct Payments 


91. When the case arises the previsions or Article VI of the present regula- 
tions concerning the direct payment of = part of the value of certain com- 
modities or services-shall be applied to a contract either: ’ 

(a) by the terms of the contract itsel? or- í 

(0) by the decision concerning the approval of the contract, such decision 

being regarded as conditional wth:n the meaning of Article VII. 


In the first case the dates and arnounts of the sums to be paid direct shall 
be stipulated in the contract. . 

In the second case the dates and amo<n7s of the sums to be paid direct 
shall be fixed by the decision of approval in such a manner that the direct 
payments are made at the same time 21d in the same proportions as the 
payments made on account of deliveries in kind. 

. In both cases the purchaser shall mak= tre direct payments to the seller 
in accordance with the rules of ordinary commerce. 

92. The foregoing provisions shall not prezlud:: the Bank for International 
Settlements in agreement with the credi-or Power concerned from meeting 
all the payments for which a contract provides; when they fall due. In this 
case the direct payments shall be made under.the conditions and in the 
currencies stipulated in the contract, bus is shall be debited to the creditor 
Power in an account other then that relaticg to deliveries in kind. 


ARTICLE IX - 


: Prohibition concernir re-exportation 


93. Each creditor Power undertakes, as far as possible, to prevent the 
commodities which it receives from Germany as deliveries in kind from 


being re-exported during five years. 


94. It shall not be considered to be re-2xportation within the meaning of 


_ the present regulations: 


(a). in cases of plant for public works whieh is utilized abroad by a firm of 
the creditor Power during a shert period not exceeding one year, 
wita an obligation for the return of the plazit to the territory of 
the creditor Power; 

. (b) if commodities are exported to the colonies, deparidonticn or . mandated 
territories of the creditor Power =~ 

(c) if they are intended for embassiez, consulates or higher hann 
institutes of the creditor Power abioad; 


_ (d) if after transformation or being itzorporated in another article the 


value of a commodity does not present more than 60 per cent. of 
the value of the article sold abrozd_ such value being estimated for 
delivery at the frontier or f.o.b. at a port of the creditor Power. 


«If mandated territories are allowed the benet® o: deliveries in kind this shall, as in the 
past, be without prejudice to the legal status of 52e mandste. 
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95. The. creditor Power shall not submit for approval any contract for the 
delivery of commodities unless the following declaration signed by the buyer 
is included in or attached to the contract: | : ; 

I undertake for five years not to re-export the commodities which form the subject of 
the present contract. 

-> In the event of my selling all or part of these commodities, I undertake to require my 
purchaser to take upon himself all the obligatians which I have assumed, and to cause 
the same undertakings to be given by his successive purchasers. 

If I fail to perform any of these undertakings I consent to be deprived of the possibil- 
ity of having new contracts concluded by me paid for by means of the funds which are 
reserved for deliveries in kind. 

Commodities shall not be zonsidered to be re-exported: 

(a) in cases of plant for pudlic works which is utilized abroad by a £rm of the creditor 

Power during a short period not exceeding one year, with' ob_igation for the re- 
turn of the plant to the territory of the creditor Power; 

(b) if commodities are exported to the colonies, dependencies or mandated territories 
of the creditor Power; 

(c) if they are intended for embassies, consulates or higher educational institutes of 
the creditor Power ebroad; 

(d) if after transformation or being incorporated in another article the value of the 
commodity does not represent more than 60 per cent. of the value of the article 
sold abroad, such value being estimated for delivery at the f-ontier or f.o.b. at 
a port of the creditar Power. 2 

96. If the contract is concluded by the creditor Government itself, the 

. latter will transmit it to the agent of the German Government, with. the 
undertaking for five years not to re-export the commodities or, if it sells 
‘them, to require of the buyer an ka in the form prescribed by 
paragraph 95 above. 

97. If a dispute arises between a creditcr Government and the German 
Government as to whether there has been re-exportation or not, it shall be 
submitted to the jurisdiction for which paragraph 107 hereafter provides., 


_ ARTICLE X 
Infractions and Frauds 


- 98. It shall be the duty o: the Governments concerned to take such steps 
within their respective territories as they may deem necessary in order that 
contracts may be executed in accordance with the present rezulations, and, 
in cases of fraud or wilful infraction, to apply such penalties as they may. 
consider appropriate in respect of their nationals. 

99. The Bank for International Settlements shall not incur any responsi- 
bility by reason of any frauc or irregularity committed during the execution 
of a contract. But it shall inform the agent of the creditor Government 
concerned and the German agent of any fact which may appear to it to 
constitute a fraud or wilful ¿infraction of the present regulaticns. 

100. The agents of the creditor Government and the agent of the German 
Government will inform one another of the investigation which their respec- 
tive Governments cause to b2 undertaken in order to ascertain whether there 


i 
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has been fraud or infraction of the present regulations in connection with a. 
contract and they shall inform one another of the result of such investigations. 

+101. Th2 Governments undertake to affozd one another full facilities for 
the purpose of carrying out the investigations which any of them may decide 
to make. For this purpose the agents of tae various countries will exchange 
such information as they possess and is likely to facilitate their respective 
tasks. 

102. If s Se n REN or the German Government ‘considers one, 
of its nationals to be guilty of fraud or of wilful infraction of the’present. 
regulations, its agent will so inform the agerts of the other Governments. - 

103.’Pursuant to such notification no ecntract to which one of the parties 
is a persor. whose name has thus been rotisied shall be approved during a 
period of two years from the date of the notification. 

104. A Government which has applied ior one of its nationals to be 
excluded may, before the end of the period of two years mentioned above, 
request that its national be removed from the list of excluded persons. 

105. If before the last payment under £ contract has been made, the buyer 
or seller -is found guilty by his Government of fraud or wilful infraction of 
the presenz regulations,.and if his name is notified in accordance with para- 
graph 102, no further payment shall be made out of the funds for deliveries 
in kind in respect of the contract which shell be liquidated direct between 
buyer and seller. 

If the sums paid up to that time exceed the value of the commodities or 
services due to be delivered under the contrect, the Governments concerned - 
shall do their utmost to obtain repayment of the excess to the ‘account for 
deliveries in kind of the creditor Power. 

108. In order that the provisions of the preceding paragraph may be 
applied, the agent of the Power which has ceclared its national to be excluded 
shall inform the Bank for International Sst-lements of the measures taken 
in this respect. 


s ÅRTICLE XI 
t Arbitration 

107. Any dispute which may arise Letween a creditor: Power and the 

German Government concerning the interpretation of the present regulations 

shall be submitted to the arbitral tribunal for which Article 15 of the Hague 


- Agreement cf January 1930 provides. 


The same procedure shall apply to any dispute which may arise concerning 


‘ the applicetion of the provisions of Article [II or in the case mentioned in 


pareraph 97 of the present regulations. 
` 108. All other disputes which may arise from the application of the erent 
regulations shall be submitted to an arbitrator of neutral nationality who is 
resident in Paris, and who is of high commerzial or industrial standing. 
This arbitrator shall be appointed for two years by unanimous agreement | 


G 
Hn Os $ ; 
i 
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‘between the German, Belgian, British, French, Italian, Japanese and Yugo- 
slav Governments; or failing unanimity, by the president of the arbitral 
tribunal mentioned in the preceding paragraph. 


ArticLe XII 
™emporary Provisions 

109. Ary contract, which has been approved by the date at which the 
present regulations come in-o force shall continue to be executed' under the 
procedure of the Wallenberg Regulaticns with the sole exception that pay- 
ment by cheque shall take she place of payment by means of sight drafts, 
and that the organizations for which the present regulations provide aa be 

substituted for those previoasly in existence. ' 
110. During a period of two years from the date when the verdict of guilt 
‘is pronounced no contract shall be approved in which the name of a person 
appears, either as purchaser or seller, in respect of whom the penalties for 
which Artizle XTI of the Wal enberg Regulations provides have been applied. 


‘ ARTICLE XIII 
; Revision of the Regulations 

111.’ The present'regulaticns may, at the request of one'of the Powers in- 
terested in deliveries in kind be submitted to revision. Such revision shall 
take effect gs from the 1st April of the year in question. 

Revision may first take piace in 1931 and thereafter at anteryais of ‘two 
years. 

112. The Government which proposes the revision shall ‘Stop all ihe 
other Governments concerned in deliveries in kind of its intention, before 
the 1st January of the year :n which revision may be made. It will state 
the’ points regarding which is suggests that modifications should be intro- 
duced into the regulations and the date which it proposes for the examination 
of its request. 

_ 113. The request shall be considered by a committee consisting of the 
agents or representatives of the German, Belgien; British, French, Italian, | 
Japanese and Yugoslav Governments. 

114. No modification may be made in the present regulations except by 
unanimous.agreement between the members of the committee constituted i in 
accordance with the preceding paragraph. i 


Articte XIV 
A-uthenticity of Texts 

115. These regulations are drawn up in French, English and German, the 
three texts being equally auchentic for purposes of interpretation.. It is 
understood that, in the event of an appeal to arbitration on the interpreta- 
tion and panding the decision of the arbitral tribunal, the interpretation 
considered ty the creditor Power concerned to bé the most favorable to the 
proper execution of deliveries in kind shell be taken to be correct. 
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APPENDIX IT 
List A 
Coramodities which may not be supplied as Deliveries in Kind* 


Groun I. (a) All commodities of foreign origin which have not undergone 
any transformation in German territory. 

(b) Foodstuffs manufactured from imported raw materials. 

(c). Gold, platinum and silver articles. 


Group ITI. Industrial prcducts the export of which i is prohibited at the time 
of the conclusion of the contract.§ 


Group III. Miscellaneous products: 


(a) Scrap iron and scrap steel (843). 

(b) Animal skins and hides (153 to 155), bone (156 f). 

(c) Paper clippings, waste paper, &c. (673 a). 

(d) Yarn waste, cotton waste, &c., and all waste from wez aving and other 
waste employed in the R of paper (548 b). 

(e) Natural phosphates of lime (227 d). 

(f) Minerals (237 a to s). 

(g) Radium, radium salts, preparations from radium (ex 266, ex 317 G, 
ex 388). 

(h) Wood in the log of all varieties, with the exception of pit props. 


APPENDIX IV 
List C 
Commons which can only be partially paid for out of the Funds for Deliveries 
in Kind 


This ‘ist is similar to the old list C under the Wallenberg Regulations, to 

which has been added the following modifications: 
(a) With regard to tember, the agreement of the 3rd July, 1928, remains 
in force. Paragraph 4 bears the following additions: 


; Per cent. 
Pit Props iccohie salem alee oun Taito he won eked oes 55 
Telegraph poles, clean............... Senate 60 
Railway sleepers, hard or soft wood, clean......... 60 


* The numbers in brackets are those of the German statistical list of commodities. 

t This prokibition does not apply to foodstuffs for consumption by German workmen em- 
ployed wishin the territory of a creditor Power in execution of a contract for deliveries in 
kind. 

This rrokibition applies only to articles of gold, platinum, or silver which do not form 
part of a composite object. (See Article VI, paragraph 45.) 

§ It is understood that no prohibition can be applied to the exportation of coal, coke, 
briquettes or lignite as a delivery in kind. 
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mg Per cent. 
(b) Item 470 a and b to be modified es icllows: 

470 a, b, and 28 c to f—flax and h2mp in the raw, 
steeped, bleached, dyed, crushed, scutched free | 
from glutinous fibre, cleaned. Xo og 

Tow........ TEE EEEE E TAT 95 
(c) Items 890 a and 909 are modified as fo_lows: aoe 

890 a— Wires (lacing, covering, &¢.) made of common 
metal, with the exception of aluminum, or alloy of 
these metals, covered with a casing or winding, or 
yarn or braiding, or other methocs of covering by 
materials for electro-technical purposes.......... 35 

909—Cahbles for the transmission of electric current, 
with the exception of those im aluminium, with pro- 
tective metal wrappings in the form of casing made 
of strips, wire, webbing or similar materials, 


Low tension cables...... 00... cs eee eee cence 35 
High tension cables. .... 2... 22... ee eee eee 40 
` (d) Add: Bronze propellers. ....... naua. cece cece eee 35 


_ (e) The following items: 


ex 156 f, bones, &c., 
ex 237 h, Braunstein (oxide of manganese), 
ex 869 Magnesium (metal), 

are to be daleted. 


ANNEX X i i 


AGREEMENT FOR AMENDING THE METHOD OF ADMINISTERING “THE GERMAN 
. REPARATION (RECO*ERY) act, 1921” ! 


Whereas it is desired to adapt the srovisions of the agreement between 
Great Britain and Germany for amending tie method of administering the 
“German Reparation (Recovery) Act, 1921,” signed on the 3rd April, 19257 
to the provisions of thë Experts’ Plan of 7th June, 1929, as adopted by the 
final Protocol of the Hague Conference ‘hereinafter referred to as the New 
Plan). 

Now therefore it is agreed ere the Government of the United King- 
dom of Great Britain and Northern Irelamd and the Government of the 
German Reich to substitute for the tarms of the above agreement the fol- 
lowing provisions: ae 
I iea f yA 

- The German Government undertake to psy each month on the same dates 
as the other payments forming the postpcnable annuity to the Bank for 


1 Cmd. 3484, pp. 100-102. ? See Supplem=nt to ~his Journat, Vol. 20 (1926), p. 100. 
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International Settlements for the account of His Britannic Majesty’s Gov- 
ernmen; the sterling equivelent of the reichsmark sums available under the 
New Plan for transfer by means of the Reparation (Recovery) Act to His 
Britannie Majesty’s Government, provided always that the amounts so 
paid shell not exceed twenty-six per cent. of the sterling value-of the German 
goods imported into Great Britain during the preceding month but one. 

So long as no postponement of transfers is in force the amount of reichs- 
marks available each year for transfer under this agreement shall be the 
amounts specified in the annex to this agreement, representing 23.05 per 
cent.* of she total annual amounts of deliveries in kind (including deliveries 
under Revaration Recovery Acts) provided in the New Plan for each of the 
ten years up to 31st August, 1939. In the event of any postponement of 
transfer the sum available shall be calculated in soordanos with Article ITT 
of this agreement. 

Reichsmarks for this purpose shall De reichsmarks as provided for in the 
New Plan. The sterling equivalent shall be calculated at the average of the 
middle rates (Mittelkurs) prevailing on the Berlin Bourse during the half- 
monthly period preceding each payment. 

The British Government undertakes in return to cause to be placed at 
the dispcsal of the German ‘Sovernment, out of the share of the British Gov- 
ernment ¿n the annuities provided for in the New Plan and available for 
deliveries in kind, the amount of reichsmarks of which the sterling equiva- 
lent has teen paid by the German Government. 


II 


The German Government shall arrange for the collection by the Reichs- 
bank or otherwise from the German 2xporters of the sterling amounts re- 
ferred tə in Article I above. The British Government agree that, having 
regard to the undertaking cf the German Government given in that article, 
the speciel reserve fund provided for in Article 6 of the agreement of 3rd 
April, 1325, shall be dispensed with, end the amount in that fund shall be 
placed at the free disposal of the German Government immediately on the 
coming into force of this agreement. 


Til 


The British Government shall at al times during the period of the New 
Plan have the right to a Reparation ‘Recovery). Act levy pari passu with 
any deliveries in kind, including those jurnished under a moratorium, that is 
to say, that of the total amount transferred in any year in deliveries in kind . 
(including the quotas under the Reparation Recovery Acts) the quota under 
the Britisa Reparation (Recovery) Acs will amount to 23.05 per cent. 

* As regards the period from 1st September, 1929, to 31st March, 1932, the above men- 


tioned percentage has been applied to the sum total of deliveries in kind (including Repara- 
tion Recovery. Act payments) to be effected during this period. 
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f IV 


It is understood that this agreement mer2ly amends the method of ad- 
ministering the Reparation (Recovery) Ast, that payments made under this 
agreement shall be regarded as deliverizs in Eind for the purposes of the de- 
liveries in kind system, and that its provisioms are without prejudice to any 
rights enjoyed by the British Governmənz with regard to that act under the 
New Plan. So long however as this agreement continues in force, the rela- 
tions between Germany and Great Britain with regard to the Reparation 
(Recovery) Act shall be governed exclusively thereby. 

y 

The present agreement shal! becom2 operative simultaneously with the 

coming into force of the New Plan. A certified copy thereof shall be trans- 


mitted by the parties to the Bank for International Settlements, so that the 
Bank may teke note of its provisions for all purposes under the New Plan. 


Done at Berlin the 2nd day of Januery, 1930. 


(gez) CurTius (gez.) RUMBOLD 


' ANN2X 


Retchsmarks amounts, the sterling equivalert oj which is payable by the vane 
Government under Ariic-e T of this Agreement 


RM. 
Period 1st Sept. 1929 to alot Marsh 1920...... 46,036,000 
year ie 19€1...... 190,964,000 
ae L! Fear 186,638,700 
oe te se “o 1983... 140,718,850 
seou fe “ 19E4...... 138,270,600 
he a8 i “ 1965...... 126,782,500 
«o “oo 1956... 107,948,700 
ORE af to TIET 95,669,700 
ee ine 5 M JOER pane 83,750,100 
ne ae €  1989...... 71,411,250 
Period ist April to 31st August 1939.......... 21,934,600 


ANNES. Ka 
(Translation) 


1,210,125,000 


AGREEMENT REGARDING THE METHOD CF ADMINISTERING THE LEVY ON 
THE VALUE OF GERMAN IMPORIS INTO FRANCE). 


In order to adapt the provisions of the agreement between France and 
Germany regarding the method of administering the levy on the value of 


1 Cmd. 3484, rp. 103-105.. 
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Germar: imports into Frarce, signed on the 16th March, 1928, to the provi- 
sions of the Experts’ Plan of the 7tŁ June, 1929, as adopted by the Final 
Protocol of the Hague Conference (hereinafier referred to as the New Plan), 
it is agrzed between the German and the French Governments that the 
following provisions be substituted for the terms of the above agreement: 


I 


The German Governmert undertake to psy each month on the same dates 
as the other payments forming the postponable annuity to the Bank of 
International Settlements for the account of the French Government the — 
equivalent in French franes of the reichsmark sums available under the New 
Plan fer transfer to the French Government by means of the levy on the 
value of German imports into France, provided always that the amounts so 
paid shall not exceed twenty-six per cent. of the value in francs of the 
German goods imported into France and Algeria during the preceding month 
but one. 

So long as no postponement of transfers is in force, the amount of reichs- 
marks available each year for transfer uncer this agreement shall be the 
amounts specified in the annex to this agreement, representing 4.95 per cent. 
of the total annual amounts of deliveries ir xind (including deliveries under 
Reparation Recovery Acts) provided’ in the New Plan for each of the ten 
years up to 31st August, 1939. 

In the event of any postponement of-transfer the sum available shall be 
calculated in accordance with Article III of this agreement. 

Reichsmarks for this purpose shall >e reichsmarks as provided for in the 
New Plan. The equivalent in francs shall de calculated at the average of 
the middle rates (Miitelku-s) prevailing on the Berlin Bourse during the 
half-moathly period preceding each payment. 

The French Government undertake in return to cause to be placed at the 
disposal of the German Government, out of the share of the French Govern- 
ment in the annuities prov-ded for in the New Plan and available for de- 
liveries in kind, the amouat of Reicasmarxs of which the equivalent in 
frances has been paid by the German Government. 


TI 


The Cerman Government shall arrange for the collection from the German 
exporters through the Reichsbank or otherwise of the amounts in francs 
referred to in Article I above. 

The French Government agree that, having regard to the undertaking of 
the German Government given in Article I above, the special reserve fund 
provided for in Article 5 of the agreement of the 16th March, 1928, shall be 
dispensed with, and the amount in that fund shall be placed at the free dis- 
posal of the German Government immediately on the coming into force of 
this agreement. 
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oF III op ts 

The French Govérnment shall at all times during the period of the New 
Plan have the right to a “Reparation (Recovery) Act” levy pari passų with 
deliveries in kind, including those furnishec under a moratorium, that is to 
say, that of the total amount transferred in amy year in deliveries in kind or 
by means of ‘Reparation (Recovery) Act” levies, the quota of the French 
“Reparation (Recovery) Act” levy will amount to 4.95 per cent. 

pirg 3 ' a IV g 

-It is understood that this agreement merely amends the method of col- 
lecting the levy on the value of German imports into France, that payments 
made-under this agreement shall be regarded as deliveries in kind for the pur- 
poses of the. deliveries in kind system, ani that its provisions, are without 
prejudice to the rights enjoyed by the French Government with regard to 
that levy under the New Plan. So long, rowever, as this agreement con- 
tinues in force, the relations between Germany and France with regard to the 
levy on imports shall be. governed exclusively thereby. 

. "y : ; 

_ The present agreement shall become crerative simultaneously, with the 
coming into force of the New Plan. 

A certified : copy shall be transmitted by she sontracting parties to the Bank 
for International Settlements, so that the 2ank may take note of its provi- 
sions for all purposes under.the Plan. 

Done at The Hague, the 18th day of J anuary, 1930. 

MoLDENHAUER 
CHÉRON 
ÅNNEX 
Amounts in. reichsmarks, of which the eguisaent : in francs | is nik by the 
German Government under Article 1 of this Agreement .. 


+ RM, 
| Period 1.9.29-81.3.30.......- "a.i 21,507,000 
1.4.80—31.3.3L. ee 36,609,600 
a be ae) Be >. 32,860,000 
E Ge eR, a ee 30,219,400 
gee eae | Lauen 29,693,700 
be? 1.4.84—31.3.3B. niaren 27,226,600 
A Hh BB Si SAG sae Set een a> 28,182,100 
MAA BEB BBY vce ic osad vente ak 20,545,100 
HS ABU Bl 888 vee hea eases 17,985,400 
“o er oe re ... 15,335,600 
i 1 


-4.89—81 8.39.0... 00.2.0, 4,710,500 


259,875,000 
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ANNEX XI 


SECURITIES FOR THE GERMAN EXTERNAL LOAN, 1924! 


The Government of the German Raich desiring fully to maintain the first 
charge by way of collateral security for the German External Loan of 1924, 
createc. by Article 5 of the general bond dated October 10, 1924, upon the 
gross revenues of the German Government from the customs and from the 
taxes cn tobacco, beer and sugar and from the net revenue of the German 

` Government from the spirits monopoly and also on such otker taxes, if any, 
as may hereafter be assigned by the German Government far the purpose of 
assuring the German budgetary contributions to the annuitizs, has proposed 
the following system for keeping effective said first charge on said revenues 
from and after the termination of the Dawes Plan and in sukstitution for the 
system of remitting and administering said revenues which has been in effect 
under the said Plan, and the trustees of the German Exterral Loan of 1924 
have consented to the application of che following system provided it be in- 
corporated as an annex to the Agreement of the Hague of January 1930 and 
be duly ratified by the Government of the German Reich and provided the 
Plan of the Committee of Experts of June 7, 1929, shall be duly carried into 
effect: 


System 


Article J. The tax collecting offices of the German Reich will continue to 
remit the total proceeds of the five revenues which collaterally secure the 
Germar. External Loan, 1924, namely, the gross revenues of the German 
Reich from the customs and from the taxes on tobacco, beer, and sugar, and 
the net revenue from the spirits monopoly; but they will remit the total pro- 
ceeds of these five revenues directly to the account of the trustees of said 
loan at the Reichsbank. In the event that the German Government, in 
compliance with the terms of paragraph 132 of the annexes of the Experts’ 
Plan of June 7, 1929, shall assign any additional revenues to assure a total 
yield of not less than 150% of the highest budgetary contribution provided 
for by that Plan, then the proceeds of such additional revenues shall also be 
remitted by the collecting offices direct ‘ly to said account of tke trustees at the 
Reichsaank. 

Article II. The account of the trustees at the Reichsbank may be in the 
name cf the Trustees of the German External Loan, 1924, or, at their elec- 
tion, in the name of the Bank for International Settlements for the account 
of the Trustees of the German External Loan, 1924. 

Article III. The funds received into the account of the trustees shall be 
subject to their disposition, at their discretion, for the purpose of assuring 
the regular service of the loan, but the trustees will, at the time of opening 


1Omd. 3484, pp. 105-107. 
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their account at the Reichsbank, issue a revocable standing order to the 
Reichsbank to the following general effect: $ 


(a) As soon as on or after the first of esch month a sufficient number of 
reichsmarks has been received in tbe account of the trustees to 
cover the amount of foreign currensy required for the monthly in- 
stalment of the service of the interest on and the redemption of the 
loan (including in such sum all charg2s, commissions or other pay- 
ments to be made by the German Government in connection with 
said loan) which is payable pursuens to the terms of the general 
bond on the next succeeding 15th of each said month, the Reichs- 
bank shall be authorized thereupcn t> release to the German Gov- 
ernment, or its order, all reichsmerk sums, being the remainder of 
the monthly proceeds of the revenues thereafter entering into the 
trustees’ account until the first day o7 the next month immediately 
succeeding, when there shall again be similarly retained in the 

_ account of the trustees a sufficient number of reichsmarks to cover 
the current monthly loan service irstalment and there shall be 
similarly released for the remainder of the month the balance of 
said reichsmark sums, such continuing system of monthly retention 
and release to be repeated month after month during the life of the 
loan, subject, of course, to revocatior or modification by the trus- 
tees, as provided below in Article IV. 

_ (b) On the 15th of each month, if and when the foreign currency instal- 
ment then due has been paid, the reichsmark sum previously 
blocked as cover therefor shall be raleased from the account of the 
trustees and placed at the disposizion of the German Government; 

(c) If prior to the 15th of any month the German Government choose to 
anticipate the foreign currency paymant payable on the 15th, then 
as soon as such payment is made to the trustees the reichsmarks 
blocked as cover therefor will be released from the account of the 
trustees and placed at the disposizior of the German Government. 


Article IV. This standing order of the tzustees to the Reichsbank may be 
revoked or modified at the discretion of the trustees at any time, whenever 
necessary in their opinion for the purpose of safeguarding fully the rights of 
the bondholders granted by the general bend. 

Article V. The foregoing system of receivirg, remitting and releasing the 
revenues shall come into effect as soon as possible after the legal termination 
of the Dawes Plan, and, if practicable, coincicentally therewith. The Ger- 
man Government agrees to consult with the trustees for the purpose of adopt- 
ing, in agreement with them, any measures nezessary to effect the transition 
from the past system of remitting the revenues to the new system of remit- 
ting the revenues in order that the service o? the loan may be fully pro- 
tected during any period of transition. 
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ANNEX XIT 
ARBITRATION. RULES OF PROCEDURE! 


1. The proceedings in any arbitration shall be governed >y the disposi- 
tions of Caapter ITI cf The Hague Convention of 1907 for the Pacific Settle- 
ment of International Disputes, except in so far as the same ere modified by 
the following provisions or by those of the Agreement of The Hague of 
January, 1930: 

In particular Article 85 of The Hague Convention shall apply to these 
proceedings, and each party shall pay its own expenses and ar equal share of 
those of the Tribunal. 

2. The Tribunal shall sit at The Hague or such other place as may be fixed 
by the Tribunal. 

The case of sitting shall be determined by the chairman and at least 
fcurteen days’ previous notice shall be given to the parties. 

3. Each party shall appoint a representative. 

Any communication between the parties and the Tribunal or between the 
parties themselves shall be conducted through these representatives. 

The Tribunal shall appoint a secretary tc whom communications shall be 
addressed. 

4. The procedure shall consist of two stages: 

(1) Written cases cr pleadings; and 

(2) Oral debates. 

The oral discussion shall be public. 

5. The party which is in the position of plaintiff shall celiver its case 
within six weeks from the date of the special agreement or a Cate to be fixed 
by the chairman or by the Tribunal, and the other party shall present its 
counter-cese within six weeks from the date on which it receives the case of 
the first party. 

If any dispute shall arise as to whieh party is in the position of plaintiff 
in any particular case, the matter shall be decided summarily by the presi- 
dent of the Tribunal or any member thereof appointed for this purpose by 
tke president. 


6. Cases shall contain: 

(1) a statement of the facts on which the claim is based; 

(2) a statement of law; 

(3) a statement of conclusions; 

(4) a list of the documents in support; these documents shall be attached 
tc the case. 


Counter-cases shall contain: 
(1) the affirmation or contestation of the facts stated in the case; 
(2) a statement of additional facts, if any; 
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(3) a statement of law; : 

(4) conclusions based on the facts stated; these conclusions may include 
counter-claims, in so far as the lester come > within the iupedionen 
of the tribunal; 

(5) a list of the documents in support; these documents shall be attached 
to the counter-case. 


7.. The parties shall also respectively heve the right to deliver a reply and 
rejoinder within three weeks after the recapt of the last preceding pleading. 

All cases shall be printed, six copies at least to be delivered to the opposing 
party and twelve at least to the Tribunal. Each party shall acknowledge the 
receipt of any document to the party wh ch has delivered it, and shall in- 
form the Tribunal of the date of receipt. 

Certified copies of any documents on which iesi is piiead shall be 
annexed to the pleading in which they are referred to. 

8. The periods above fixed may be ext2nded either by the agreement af 
the parties or by:a decision of the chairman or of the Tribunal. 

9. The written proceedings may be in E-glish, French or (where Germany 
is a party) in German. It shall, however, be open to any member of the 
Tribunal to require that any pleading o> cther document (including any 
translation) delivered in one of those three languages should be translated 
into another and, if necessary, duly certified. 

10. Not more than two advocates may appear on behalf of Hie party 
for each separate question submitted te arbitration. 

11. The advocates may address the Tribunal in their own language, sub- 
ject to the right of any member of the Tr-sunal or an opposing party to re- 
sah a translation into English or Frenct. 

. Shorthand minutes shall be taken on behalf of the Tribunal of all 
st areumente, and transcripts shall be supplied with all possible despatch 
to the members of the Tribunal and to the parties. The secretary of the 
Tribunal shall be responsible for the exceution of this clause and for the 
preparation of the necessary minutes. 

13. For all the purposes of the arbitration up to the commencement of the 

‘oral proceedings, the president or any two members of the Tribunal ap- 
pointed by him shall be qualified to take in the name and on behalf of the 
Tribunal any decisions which the Tribunal is authorized to take. 

14. No party may, without the consent of the other party, make use in 
the course of the discussion of any docum=snt which has not been previously 
communicated to the other party. 

15. Any member of the Tribunal may put to the parties during the discus- 

_ sion any questions which he thinks proper. The Tribunal may at any time 

before reaching 2 decision employ any means of information which it-con- 
` siders necessary, and may ask for any sup<lementary notes, memoirs or docu- 
ments which it thinks desirable. Should, however, the Tribunal resort to 
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other m2ans of information than those supplied by the parties it will allow 
them to submit arguments on the additional information. 

16. No oral explanation will be received from either party unless the other 
party is present or has been duly summonad. 

17. Any request or communication addressed to the Tribunal by one of 
the parties will be communicated at the same time to the other. 

18. The secretary of the Tribunal shall notify all proceecings instituted 
before the Tribunal to all parties to The Hague Agreement of January 1930. 

19. When any signatory Power or the Bank for International Settlements 
considers that it has an interest of a legal nature which may be affected by 
the decision in a case, it may submit a request to the Tribunal to be permitted 
to intervene as a-third party. 

In'the absence of an agreement between the parties, the chairman or any 
member of the Tribunal appointed by him for that purpose shall fix the 
time within which the party intervening is to deliver his case. 

Subject to any contrary decision of the Tribunal, the foregoing rules and 
the provisions as to arbitration of the Agreement of The Hague of January 
1930, aad in particular those relating to the appointment o? an additional 
member in certain cases, shall apply to a party intervening in the same man- 
rer as tc the original parties. 


CONVENTION RESPECTING THE BANK FOR 
INTERNATIONAL SETTLEMENTS? 


The daly authorized representatives of the Governments of Germany, of 
Belgium, of France, of the United Kingdom of Great Britain and Northern 
Ireland, cf Italy and of Japan of the one part 

And the duly authorized representatives of the Government of the Swiss 
Confederation of the other part 

Assemtled at The Hague Conference i in the month of January, 1930, have 
agreed on the following: 


ARTICLE 1. 


Switzerland undertakes to grant to the Bank of International Settlements, 
without delay, the following constituent charter having forze of law: not 
to abrogate this charter, not to amend or add to it, and not to sanction 
amendments to the Statutes of the Bank referred to in paragraph 4 of the 
charter otherwise than in agreement with the other signatory Governments. 


ARTICLE 2 


Any dispute between the Swiss Government and any one of the other 
signatory Governments relating to the interpretation or application of the 
present convention shall be submitted to the Arbitral Tribunal provided for 


1 Cmd. 3484, p. 110. 


824 THE AMERICAN o OF INTERNATIONAL LAW 


by the Hague Agreement of january, 1930. The Swiss Government may 
appoint a member who shall sit on the oc2asicn of such disputes, the presi- 
dent having a casting vote. fs having reecucse to this Tribunal the parties 
may always agree between th2mselves to submit their dispute to the presi- 
dent or to one of the members of the Trituns! chosen to act as sole arbiter. 


| ARTICLE 3 


The present convention is entered into for a period of 15 years. It is 
entered into on the part of Switzerland under reserve of ratification and _ 
shall be put into force as soon as it shall have been ratified by the Govern- 
ment of the Swiss Confederation. 

The instrument of ratification shall be deposited with the Ministry of 
Foreign Affairs at Paris. Upon the entry inz» force of the convention, the 
Swiss Government will initiate the necessarr constitutional procedure in 
order that the assent of the Swiss people wey be obtained for the main- 
tenance in force during the whole of the Bank’s existence of the provisions of 
the present convention. As soon as these measures have become fully 
effective the Swiss Government will notify tha other signatory Governments 
and these provisions shall become valid duriag the Bank’s existence. 


CONSTITUENT CHARTER OF THE BANE FOR INTERNATIONAL SETTLEMENTS.! 


Whereas the Powers signatory to the Eague Agreement of January, 
1930, have adopted a Plan which contemplates the founding by the central 
banks of Belgium, France, Germany, Great 3ritain, Italy and Japan and 
by a financial institution of the United States of America of an international 
bank to be called the Bank for International Settlements; 

And whereas the said central banks and a banking group including Messrs. 
J. P. Morgan & Company of New York, th2 First National Bank of New 
York, New York and the First National Banz of Chicago, Chicago have un- 
dertaken to found the said Bank and have guaranteed or arranged for the 
guarantee of the subscription of its autaor:zed capital amounting to five 
hundred million Swiss Francs equal to 145.161 ,290.32 gram, fine gold, divided 
into 200,000 shares: 

And whereas the Swiss Federal Govermment has entered into a treaty 
with the Governments of Germany, Belgium France, Great Britain, Italy 
and Japan whereby the said Federal Goverament has agreed to grant the 
present Constituent Charter of the Eank for International Settlements and 
not to repeal; amend or supplement the sa:c charter and not to sanction 
amendments to the Statutes of the Bank recerred to in Paragraph 4 of the 
present cherter except in agreement with the said Powers: 


(1) The Bank for International Settlemants (hereinafter called the Bank) 
is hereby incorporated. 
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(2) Its constitution, operations and activities are defined and governed 
by the annexed Statutes which are hereby sanctioned. 

(3) Amendment of articles of the said Statutes other than those enu- 
merated in Paragraph 4 hereof may be made and shall be put 
into force as provided in Article 59 of the said Starten and not 
otherwise. 

(4) Articles 2, 3, 4, 9, 15, 20, 25, 28, 46, 53, 56, 59 and 60 of the said- 
Statutes shall not be amended except subject to the following con- 
ditions: the amendment must be adopted by a two-thirds majority’ 
of the board, approved by s majority of the general meeting and 
sanctioned by a law supplementing the present charter. 

(5) ‘The said Statutes and any amendments which may be made thereto 
in accordance with Paragraphs 3 or 4 hereof respectively shall be 
valid and operative notwithstanding any inconsistency therewith 
in the provisions cf any present or future Swiss law. 

(6) The Bank shall be exempt and immune from all taxation included in 

- the following categories: 


(a) stamp, registration and other duties on all deeds or other 
documents relating to the incorporation or liquidation of the Bank; 
~.(6) stamp and registration duties on any first issue of its shares 
by the Bank to a central bank, financial institution, banking 
group or underwriter at or before the time of incorporation or in 
pursuance of Article 7 or 9 of the Statutes; 

(c) all taxes on the Bank's ‘capital, reserves or profits, whether 
distributed or not, and whether assessed on the profits of. the 
Bank before distribution or imposed at the time of distribution 
under the form of a coupon tax payable or deductible by the Bank. 
This provision is without pr2judice to the State’s right to tax the 
residents of Switzerland other than the. Bank as.it thinks fit; 

(d) all taxes upon any agreements which the Bank may make 
in connection with the issue of loans for mobilizing the German 
annuities and upon the bonds of poh, loans issued on a foreign 
market; 

(e) all taxes on the remunerations and salaries paid by the 
Bank to members of its administration or its employees of non- 
Swiss nationality. 


(7) All funds deposited with the Bank by any Government in pursuance 
of the Plan adopted by The Hague Agreement of January, 1930, 
shall be exempt and immure from taxation whether by way of 
deduction by the Bank on behalf of the authority imposing the 
same or otherwise. 

(8) The foregoing exemptions and immunities shall apply to present and 
future taxation by whatsoever name it may be described, and 
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whether imposed by the Confecerat.on, or by es cantonal, com- 
munal or other public authorities. ` A 

(9) Moreover, without prejudice to the exemptions specified above, 
there may not be levied on the Benz its operation or its personnel 
any taxation other than that of a general character and to which 
other banking establishments established at Basle or in Switzer- 
land, their operations and their pszsonnel, are not subjected de 
facto and de jure. 

(10) The Bank, its property and assets arc all deposits and other funds 
entrusted to it shall be immune in tine of peace and in time of war 
from any measure such as expropriasion, requisition, seizure, con- 
fiscation, prohibition or restriction sf gold or currency export or 
import, and any otter similar meacvres. 

(11) Any dispute between the Swiss Gover: ment and the Bank as to the 

interpretation or application o- tke present charter shall be re- 
‘ferred to the Arbitral Tribunal pro-7:ded for by The Hague Agree- 
ment of January, 1930. 


The Swiss Government shall appoint a member to sit on the occasion of 
such dispute, the president heving a casting wte. . 

In having recourse to the said Tribunal tae ~arties may nevertheless agree 
to submit their dispute to the president or ~o a member of the Tribunal 
chosen to act as sole arbiter. om. 


Done at The Hague, the 20th January, 192). 


J.-E. R. f 
CURTIUS. A. PIRELLI. 
HENRI JASPAR. SuvIcH. 
PAUL HyMAns. ` M. Aparcar. 
E. Francqu. ` K. Hirota. 
HENRI CHÉRON. G. BACHMANN. 
LovucHEUR. i W. BURCKHARDT. 
Partie SNOWDEN. . Dr. R. MIESCHER: 
A. MosconI. 

ANNEX. 


STATUTES OF THE BANK FOR INTERNATIONAL SETTLEMENTS! 
_ChapterI. Name, Seat end Objects 
ARTICLE 1. 


There is constituted under the name of the Bank for International Settle- 
ments (hereinafter referred tc as the Bank) s company limited by shares. 
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ARTICLE 2 ` 
The registered office of the Bank shall be situated at Basle, Switzerland. 


ARTICLE 3 


The objects of the Bank are: to promote the coöperation of central banks 
, and to provide additional facilities for international financial operations; and 
A ‘to act as trustee or agent in regard to international financial settlements 
a "entrusted to it under agreements with the parties concerned. 


ARTICLE 4 


As long as the New Plan as defined in the Hague Agreement of January, 
1930 (hereinafter referred to as the Plan), is in force, the Bank— 


` (1) shall carry out the functions assigned to it in the Plan; 
(2) shall conduct its affairs with a view to facilitating the execution of the 
Plan; and 
(8) shall obete the provisicns of the Plan in the administration and 
operations of the Bank; 
all within the limits of the powers granted by mak Statutes. 


During the said period the Bank, as trustee or agent for the Governments 
concerned, shall receive, administer and distribute the annuities paid by 
Germany under the Plan; shall supervise and assist in the commercializatior: 
and mobilization of certain portions of the aforesaid annuities; and shall 
perform such services.in connection with the payment of German reparations 
and the international settlements connected therewith as may be agreed 
upon by the Bank with the Governments concerned. 


Chapter II. Capital 
ARTICLE 5 


The authorized capital of the Bank shall be 500,000,000 Swiss gold francs, 
equivalent to 145,161,290.32 gr. fine gold. 

It shall be divided into 200,000 shares of equal gold nominal value. 

The nominal.value of each share shall also be expressed on the face of 
each share in terms both of Swiss francs and of the currency of the country 
in which it is issued, converted at the gold mint parity. 


ARTICLE 6 


The subscription of the total authorized capital having been guaranteed 
in equal parts by the Banque Nationale de Belgique, the Bank of England, 
the Banque de France, the Reichsbank, the Banca d’Italia, Messrs. X acting 
in place o= the Bank of Japan and Messrs. Y, New York, the Bank may 
begin business as soon as a minimum of 112,000 shares has. been subscribed. 
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ARTICLE 7 


(1) During the two years following in2orporation the Board of Directors 
of the Bank (hereinafter referred to as tae Board), shall arrange for the sub- 
scription of any unissued portion of the autaorized capital. 

(2) This unissued portion may be offerel to the central bank or other 
banks of countries which have not partieipzted in the original subscription. 
The selection of countries in which suck shares shall be offered for subscrip- 
tion and the amount to be subscribed im each shall be determined by the 
Board by a two-thirds majority, provided tnat offers of shares shall only be 
made in countries interested in reparaticns or in countries whose currencies, 
in the opinion of the Board, satisfy the practical requirements of the gold or 
gold exchange standard and that the amcunt issued in any one of these 
countries shall not exceed 8,000 shares. 

(3) The seven banking institutions mentioned in Article 6 shall, in accord- 
ance with their several guarantees, sub3eribe or arrange for the subscription 
in equal proportions of any part of the autarorized capital which at the end 
of two years remains unsubscribed. 


ARTICLE 8 


(1) Twenty-five per cent. only of th2 value of each share shall be paid up 
at the time of subscription. The balarce may be called up at a later date or 
dates at the discretion of the Board. Three months’ notice shall be given 
of any suzk calls. 

(2) If a shareholder fails to pay any zall on a share on the day appointed 
for payment thereof the Board may, efter giving reasonable notice to such 
shareholcer, forfeit the share in respect of which the call remains unpaid. 
A forfeited share may be sold on such tarms and in such manner as the Board 
may think fit; and the Board may execute £ transfer in favor of the person or 
corporation to whom the share is soid. The proceeds of sale may be received 
by the Bank, which will pay the defau_ting shareholder any part of the net 
proceeds over and above the amount >f tke call due and unpaid. 


ARTICUE 9 


. (1) The capital of the Bank may be inc-eased or reduced on the proposal 
of the Board acting by a two-thirds majority and adopted by a two-thirds 
majority of the general meeting. 

(2) In the event of an increase in tae arthorized capital of the Bank and 
of a furtaer issue of shares the distriouzior among countries shall be decided 
by a two-thirds-majority of the Board. The central banks of Belgium, 
England, France, Germany, Italy, Japan and the United States of America, 
or some other financial institution of the last-named country acceptable to 
the foregoing central banks, shall be entit.ed to subscribe or arrange for the 
subscription in equal proportions of ct least 55 per cent. of such additional 
shares. 
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(3) No part of the amount not taken by the banks of these seven countries 
shall be subscribed in any other country unless it is interested in reparations 
or at the time of issue its currency, in the opinion of the Board, satisfies the 
practical requirements of the gold or zold exchange standard. 


ARTICLE 10 


In extending invitations to subscribe for capital in accordarce with Article 
7, paragraph 2, or with Article 9, consideration shall be given by the Board 
to the desirability of associating with the Bank the largest possible number 
of central banks. 
, ARTICLE 11 


No skares shall be issued below par. 


Arricun 12 
The liability of shareholders is limited to the nominal value of their shares. 


ARTICLE 13 


The shares shall be registered and trensferable in the books of the Bank. 
The Bank shall be entitled withou; assignirg any reason to decline to 
accept any person or corporation as the transferee of a share. It shall not 
transfer shares without the prior consent of the central bank, or the institu- 
tion acting in lieu of a central bank, by or through whom the shares in ques- 
tion were issued. 
ARTICLE 14 


The skares shall carry equal rights to participate in the profits of the Bank 
and in any distribution of assets under Articles 53, 54 and 55 of the Statutes. 


ÅRTICLE 15 j 

The ownership of shares ož the Bank zarries no right of voting or represen- 
tation at the general meeting. The right of representation and of voting, 
in proportion to the numbe> of shares subscribed in each country, may be 
exercised by the central bank of that country or by its nominee. Should the 
central bank of any country not desire to exercise these rights they may be 
exercised by a financial institution of widely recognized standing and of the 
same nationality, appointed by the Eoard, and not objected to by the- 
central bank of the country in question. In cases where there is no central’ 
bank, these rights may be exercised, if the Board thinks fit, by an appropriate 
financial institution of the country in question appointed by tae Board. 


ÅRTICLE 16 


Any subscribing institution or banking group may issue, or cause to be 
issued to the public the sharəs for which it has subscribed. 
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ARTICLE 17 


Any subseribing institution or banking group may issue to the public 
certificates against shares of the Bank owned by it. The form, details and 
terms of issue of such certificates shall be determined by the bank issuing 
them, in agreament with the Board. 


ARTICLE 18 


` The receipt or-ownership of shares of tLe Bank or of certificates issued in 
accordance with Article 17 implies accep-ence of the Statutes of the Bank 
and a statement to that effect shall be entodied in the text of such shares 
and certificates. l 


ÅRTIOLE 19 


The registration of the name of a hoHer of shares in the books of the 
Bank establishes the title to ownership > tbe shares so registered. 


Chapter ITI. “Powe-s of the Bank 
ÅRTICLE 20 


The operations of the Bank shall b2 in conformity with the monetary 
policy of the central banks of the countr es 3oncerned. 

Before any financial operation is carr.ec cut by or on behalf of the Bank 
on a given market or in a given currency tke Board shall afford to the central 
bank or central banks directly concerned an opportunity to dissent. In the 
event of disapproval being expressed -thin such reasonable time as the 
Board shall specify, the proposed operazion shall not take place. A central 
bank may make its concurrence subjecs to conditions and may limit its 
assent to a specific operation, or enter int a general arrangement permitting 
the Bank to carry on its operations within such limits as to time, character 
and amount as may be specified. This erticle shall not be read as requiring 
the assent of any central bank to the witadrawal from its market of funds to 
the introduction of which no objection 124 been raised by it, in the absence 
of stipulations to the contrary by the centza_ bank concerned at the time the 
original operation was carried out. 

Any governor of a central bank, or his alternate or any other director 
specially authorized by the central bark cf the country of which he is a 
national to act on its behalf in this maize, shall, if he is present at the meet- 
ing of the Board and does not vote agiinet any such proposed operation, ` 
be deemed to have given the valid assent o” the central bank in question. 

If the representative of the central bark im question is absent or if a central 
bank is not directly represented on the Board, steps shall be taken to afford 
the central bank or banks concerned an opportunity to express dissent, 
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ARTICLE 21 


The operations of the Bank for its own account shall only be carried out 
in currencies which-in the opinion of the Board satisfy the. precise require- 
ments of the gold or gold exchange standard. ; 


ARTICLE 22 


The Board shall determine the nature of the operations to be undertaken 
by the Bank. The Bank may in particular: 


(a) buy atid sell gold coin or bullion for its own account or efor the jacon 
, of central banks; 

(b) hold gold for its own account under earmark in ceo banka: 

(c) accept the custody of gold for the account of central banks; 

(d) make advances to or borrow from central banks against aia’ bills of 
exchange and other short-term obligations of prime liquidity or other 
approved securities; 

(e) discount, rediscount, purchase cr sell with or without iis endorsement 
bills of exchange, cheques and other skort-term obligations of prime 
liquidity, including treasury bills and other such government short-_ 
term securities as are currently marketable; 

(f) buy and sell exchange for its own account or for the account of central 
banks; 

(g) buy and sell negotiable securities other than shares for its own account 
or- for the account of central banks; 

(h) discount for central banks bills taken from their portfolio and redis- 
count with central banks bills taken from its own portfolio; 

(i) open and maintain current or deposit accounts with central banks; 

` (j) accept: ve 
i (i) deposits from central banks on current or deposit account; 
(ii) deposits in connection with trustee agreements that may be 
made between the Bank and en in connection with inter- 
national settlements; ` 
Gii) such other deposits as in the opinion of the Board come 
within the scope of the Bank’s functions. i 


The Bank may also: 


(k) sct as agent or correspondent of any central bank; 
(Œ arrange with any central bank for the latter to act as its agent or, 
- correspondent. If a central bank is unable or unwilling to act in 

this capacity, the Eank may make other arrangements, provided 
that the central bank concerned does not object. If in such circum- 
stances it should be deemed advisable that the Bank should estab- 
lish its own agency, the sanction of « two-thirds majority: of the 
Eoard will be required; 
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-(m) enter into agreements to act as tristee or agent in connection with 
international settlements, provid2i that such agreements shall not 
encroach on the obligations of the Bark towards third parties; and 
carry out the various operations laid cown therein. 


ARTICLE 23 


Any of the operations which the Bank is authorized to carry out with 
‘central banks under the preceding article may be carried out with banks, 
bankers, corporations or individuals of any. cowctry provided that the central 
bank of that country does not object. 


ARTICLE 24 


The bank may enter into special agreements with central banks to facili- 
tate the settlement of international transazticrs between them. 

For this purpose it may.arrange with central tanks to have gold earmarked 
for their account and transferable on their order, to open accounts through 
which central banks can transfer their assets f-om one currency to another 
and to take such other measures as the Board may think advisable within 
the limits of the powers granted by these Statctes. The principles and rules 
‘governing such accounts shall be fixed by the Board. 


see ARTICLE 25 
The Bank may not: 


(a) issue notes payable at sight to bearer; 
(b) “accept” bills of exchange; 
` (c) make advances to governments; 

(d) open current accounts in the name of governments; 

(e) acquire a predominant interest in suy business concern; 

(f) except so far as is necessary for the cond_sct of its own business, remain 
the owner of real property for amy longer period than is required in 
order to realize to proper advantege sich real property as may come: 
into the possession of the Bank îr. sazisfaction of claims due to it. 


ARTICLE 26 - 


The Bank shall be administered with particular regard to maintaining its: 
liquidity, and for this purpose shall retain assets appropriate to the maturity 
and character of its liabilities. Its shor:-te-m liquid assets may include 
bank notes, cheques payable at sight drawn on first class banks, claims in 
course of collection, deposits at sight or az sbcrt notice in first class banks, x 
and prime bills of exchange of not more than rinety days’ usanee, of a kind be: 
usually accepted for rediscount by central bans. l 

The proportion of the Bank’s assets h2.d in any given currency shall be: 
determined by the Board with due regard to tae liabilities of the Bank. 
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Chapter IV. Management 
ARTICLE 27 
The administration of the Bank shall be vested in the Board. 


‘ : ARTICLE 28 
_ The Board shall be composed as follows: 


(1) Tke governors for the time being of the central banks of Belgium, 
France. Germany, Great Britain, Italy, Japan and the United States of 
America (hereinafter referred to as ex officio Directors), or if any of the said 
governors are unwilling or unable to hold office, their respective nominees 
(hereinafter referred to as substitute nominees). 

The tenure of office of a substitute nominee shall be within the discretion 
of the governor by whom he is appointed, but shall terminate in any case 
when that governor vacates office. 

Any ex officio Director mey appoint one person as his alternate who shall 
be entitled to attend and exercise the powers of a Director at meetings of the 
Board if the governor himself is unable to be present. 

(2) Seven persons representative of finance, industry or commerce, ap- 
pointed ane each by the governors of the central banks mentioned in sub- 
clause (1), and being of the same nationality as the governor who appoints 
him. 

During the continuance of the liability of Germany to pay reparation 
annuities, two persons of French and German nationality respectively, rep- 
resentative of industry or commerce, appointed by the governors of the 
Bank of France and of the Reichsbank respectively, if they so desire. 

Tf for any reason the governor of anv of the seven institutions above men- 
tioned is unable or unwilling to serve zs Director, or to appoint a substitute 
nominee under sub-clause (1), or to make an appointment under sub-clause 
(2), the governors of the other institutions referred to or a majority of them 
may invites to become members of the Board two nationals of the country of 
the governor in question, not objected to by the central bank of that country. 

Directors appointed as aforesaid, other than ex oficio Diractors or their 
substitute nominees, shall hold office for three years but shall be eligible for 
reappointment. 

(3) Not more than nine persons to be elected by the following procedure: 


The governor of the central bank of every country, other than those men- 
tioned in sub-clause (1), in which capital has been subscribed at the time of 
incorporation shall be entitled to submit a list of four candidates of his own 
nationality for directorship, which may include his own name. Two of the 
candidates on each list shall be representative of finance, and the other two 
of industry or commerce. From these lists the Board may elect, by a two- 
thirds majority, not more tkan nine persons. 
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The Directors so elected shall be divided by lot into three groups, as 
nearly as may be equal in number, of which on2 group shall retire at the end 
of the first, one at the end of the seconc, and one at the end of the third 
financial yeer of the Bank. The retiring Directors shall be eligible for re- 
election. 

At the first meeting of Directors i in tke sezond and succeeding financial 
years the Bosrd may elect by a two-thirds majority not more than three 
Directors from a panel of candidates composec of lists of persons with similar 
qualificatiors to those specified in connezzior with the first election. The 
governors of the central banks of every ccuntry, other than those mentioned 
in sub-clause (1), in which capital has ab the-date of such meeting been 
subscribed shall be entitled to submit a lis; of four persons to be included in 
the panel. Directors so elected shall hald ofice for three years, but shall 
be eligible for re-election. 

If in any of the countries referred to in tne preceding paragraph there is no 
central bank, the Board by.a two-thirds majority may nominate an appro- 
priate financial institution to exercise the -igkt of submitting a list of candi- 
dates for election. © 

ARTICLE 2G 


In the event of a vacancy occurring on she Board for any reason other than 
the termination of a period of office in accordance with the preceding article 
the vacancy shall be filled in accordance with the procedure by which the 
member to be replaced was selected. In ths case of Directors other than 
ex officio Dizectors, the new Director shal: aold office for the unexpired period 

only of his predecessor’s term of office. He shall, however, be eligible for 
re-election at the expiration of that term. 


ARTICLE 30 
Directors must be ordinarily resident ix Enrope or in a position to attend 
regularly at meetings of the Board. 
ARTICLE 31 


No persan shall be appointed or hold office as a Director who is a member 
or an Official of a government or a member ol a a legislative body, unless he is 
the governor of a central bank. 


ARTICLE 32 
Meetings of the Board shall be held not Iss than ten times a year. At 
least four cf these shall be held at the reristared office of the Bank. 
“ARTICLE 33 


A member of the Board who is not pzesert in person at a meeting of Di- 
rectors may give a proxy to any other member audhoniog him to vote at 
that meeting on his behalf. 
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ARTICLE 34 


Unless otherwise provided by the Statutes, decisions of the Board shall be 
taken by a simple majority of those present or represented by proxy. In the 
case of an equality of votes, the chairman shall have a seconc or casting vote. 

The Boa-d shall not be competent to act unless a quorum of Directors is 
present. This quorum shall be laid down in a regulation adopted by a two- 
thirds majcrity of the Board. 


ARTICLE 35 


The members of the Board may receive, in addition to out-of-pocket ex- 
penses, a fes for attendance at meetings and/or a remuneration, the amounts 
of whick w-ll be fixed by the Board, subject to the approvel of the general 
meeting. ` 

ARTICLE 36 


The proc2edings of the Board shall be summarized in minutes which shall 
be sigred by the chairman. 

Copies of or extracts from these minutes for the purpose of production in a 
court of justice must be certified by the General Manager of the Bank. 

A recard f decisions taken at each meeting shall be sent within eight days 
of the meet-ng to every member. 


ARTICLE 37 


The Board shall represent the Banx in its dealings with third parties and 
shall have tae exclusive right of entering into engagements on behalf of the 
Bank. Jt may however delegate this right to a member or members of the 
‘Board or of the permanent staff of the Bank, provided thet it defines the 
powers of esch person to whom it delegates this right. 


ARTICLE 38 


The Bank shall be legally committed vis-d-vis third parties by the signature 
of the President or by two signatures either of members of the Board or of 
members of the staff who have been duly authorized by the Eoard to sign on 

-its behalf. 
ARTICLE 39 


The Board shall elect from among its members a chairman end one or more 
vice-chairmen, one of whom shall preside at meetings of the Board in the 
-absence cf the chairman. 

The Chairman of the Board shail bs President of the Banz. 

He shall bold office for three years and shall be eligible for re-election. 

Subject tc the authority of the Board, the President will carry out the 
policy and control the administration of the Bank. 

He shall rot hold any other office which, in the judgment of the Board, 
might interfere with his duties as President. 
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ARTICLE 4) 


At the meeting of the Board at which the lection of a chairman is to take 
place, the chair shall be taken by the oldest member of the Board present. 


ARTICLE 41 


A General Manager shall be appointed b tbe-Board on the proposal of the 
President. He will be responsible to the Fres.cent for the operations of the 
Bank and will be the chief of its operating stef. 

The heads of departments, and any other o¥cers of similar rank, shall be 
appointed by the Board on recommendations made by the President after 
consultation with the General Manager. 

The remainder of the staff shall be appoirted by the General Manager 
with the approval of the President. 


ARTICLE 42 


The departmental organization of the Sark shall be determined by the 
Board. 


ARTICLE 43 


The Board may, if it thinks fit, appoint irom among its members an Exec- 
utive Committee to assist the President ir. the administration of the Bank. 
The President shall bea member and ez 9ficia chairman of this committee. 


ARTICLE 44 


The Board may appoint advisory commises chosen wholly or partly 
from persons not concerned in the Bank's meragement. 


ARTICLE 45 


As long as the Plan is in force, the Board shall convene the Special Ad- 
visory Committee referred:to in the Plan, upou receipt of the notice therein 
provided for. 


Chapter V. Genzel ~ eeting 
ARTICLE 46 


General meetings of the Bank may be aiter-ced by nominees of the central 
‘banks or other financial institutions referred to in Article 15. 

Voting rights shall be in proportion to zŁe number of shares subscribed in 
the country of each institution represenzed et the meeting. 

The chair shall be taken at general mzeimgs by the Chairman p the 
Board or in his absence by a vice-chairman. 

At least three weeks’ notice of genera: metings shall be given to those 
entitled to be represented. 

Subject to the provisions of these Statutss, the general meee shall 
decide upon its own procedure. 
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ARTICLE 47 


Within three months after the end of each financial year of the Bank, an 
annual general meeting shall be held upon such date as the Board may 
decide. . , 

The meeting shall take place at the registered office of the Bank. 

Voting by proxy will be permitted in such manner as the Board may have 
provided in advance by regulation. 


ARTICLE 48 
The annual general meeting shall be invited: 


(a) to approve the annual report, the balance-sheet upon the report of the 
auditors, and the profit and loss account, and any proposed changes 
in the remuneration, fees or allowances of the members of the Board; 

(b) to make appropriations to reserve and to special funds; and to consider 
the declaration of a dividend and its amount; 

(c) to elect the auditors for the ensuing year and to fix their remuneration; 
and . 

(d) to discharge the Board from all personal responsibility in respect of 
the past financial year. 


ÅRTICLE 49 


Extraordinary general meetings shall be summoned to decide upon any 
proposals of zhe Board: 


_ (a) to amend the Statutes; 
(b) to increase or decrease the capital of the Bank; 
(c) to liquidate the Bank. 


Chapter VI. Accounts and Profits 
ARTICLE 50 


The finansial year of the Bank will begin on Ist April and end on 31st 
March. Tbe first financial period will end on 31st March, 1931. 


ARTICLE 51 


The Bank shall publish an annual report, and at least once a month a 
statement of account in such form as the Board may prescribe. 

The Board shall cause to be prepared a profit and loss account and balance 
sheet of the Bank for each financial year in time for submission to the annual 
genera. meeting. 


ARTICLE 52 


The accoants and balance sheet shall be audited by independent auditors. 
The auditozs shall have full power to examine all books and accounts of the 
Bank and to require full information as to all its transactions. The auditors 
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shall report to the Board and to the generel meeting and shall state in their 
report: ` 


(a) whether or not they have obtained all the information and explanation 
they have required; and 

(b) whether, in their opinion, the balanc sheet dealt with in the report is 
properly drawn up so as to exaibit a true and correct view of the 
state of the Bank’s affairs according to the best of their information 
and the explanations given to thera, and as shown by the books of 
the Bank. 


ARTICLE 58 
The yearly net profits of the Bank shall be applied as follows: 


(a) five per cent. of such net profits, oz such proportion of five per cent. as 
may be required for the purpose, shall be paid to a reserve fund 
called the Legal Reserve Fund until that fund reaches an amount 
equal in value to ten per cent. of the amount of the paid-up capital 
of the Bank for the time being; 

(b) thereafter such net profits shall be applied in or towards the payment 
of a dividend of six per cent. per naum on the amount of the paid- 
up capital of the Bank. This divicend shall be cumulative; 

(c) as to the residue (if any) of such nav profits twenty per cent. shall be 
paid to the shareholders until a meximum further dividend of six 
per cent. (which shall be non-curalative) is reached, provided that 
the Board may in any year withhold all or any part of this additional 
payment and place it to the credit of a special dividend reserve fund 
for use in maintaining the cumvlat-ve six per cent. dividend pro- 
vided for in the preceding paragrank or for subsequent distribution 
to the shareholders; 

(d) after making provision for the foregoing, one-half of the yearly net 
profits then remaining shall be paid into the general reserve fund of 
the Bank until it equals the paid-up capital. Thereafter forty per 
cent. shall be so applied until the gemeral reserve fund equals twice 
the paid-up capital; thirty per cent. until it equals three times the 
paid-up capital; twenty per cen’. until it equals four times the 
paid-up capital; ten per cent. until it equals five times the paid-up 
capital; and from that point onwerd, five per cent. 

In case the general reserve func, b:7 reason of losses or by reason 
of an increase in the paid-up capital, falls below the amounts pro- 
vided for above after having once attained them, the appropriate 
proportion of the yearly net profits shall again be applied until the 
position is restored. f 

(e) As long as the Plan isin force any remainder of the net profits after 
meeting the foregoing requirements shall be disposed of as follows: 
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(i) as to seventy-five per cent. to such of the Governments or 
central banks of Germany and the countries entitled to share in the 
annuities payable under the Plan, as have maintained time deposits 
at the Bank subject to withdrawal in not less than five years from 
the time of deposit or after four years on not less than one year’s 
notice. This sum shall be distributed annually in proportion to the 
size of the deposits maintainec by the respective Governments or 
central banks in question.’ The Board shall have the power to 
determine the minimum deposit which would justify the distribu- 
tion provided for; 

Gi) as to twenty-iive per cent. as follows: 

If the German Government elects to make a long-term deposit 
with the Bank withdrawable only on the terms specified under 
sub-clause (i) above and amounting to the minimum sum of 400,- 
000,000 reichsmarks, the said twenty-five per cent. shall go into a 
special fund, to be used to aid Germany in paying the last renty: 
two annuities provided for in zhe Flan. 

If the German Government 2lects to make such long-term fects 
amounting to a sum below 40),000,000 reichsmarks, the participa- 
tion of the German Government shall be reduced in proportion, and 
the balance shall be added to the seventy-five per cent. referred to in 
sub-clause (i) above. 

If the German Government elects not to make any such long-term 
deposit, the said twenty-five per cent. shall be distributed as pro- 
vided in sub-clause (i) above. 

The special fund referred to above shall carry compound interest, 
reckoned on an annuel basis, at the maximum current rate paid by 
the Bank on time deposits. 

If the special fund should exceed the amount ated to pay the 
last twenty-two annuities, the balance shall be distributed among 
the creditor Governments as provided for in the Plan. 


(f) At the expiration of the period referred to in the first paragraph of 
sub-clause (e) the disposal of the remainder of the net profits referred 
to in sub-clause (e) shall be determined by the general meeting on 
the proposal of the Board. 


ARTICLE 54 


Reserve Funds 


The general reserve fund shall be available for meeting any losses incurred 
by the Bank. In case it is not adequate for this purpose, recourse may be 
had to the legal reserve fund provided for in Article 53 (a). 

These reserve funds, in the event of liquidation, and after the discharge 
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of the liabilities of the Bank and the costs of liquidation, shall be divided 
among the shareholders. 


Chapter VII. Genera! Provisions 
ARTICL 5E 


The Bank may not be liquidated except by a three-fourths majority of the 
general meeting. It shall not in any zase be liquidated before it has dis- 
charged all the obligations which it ha: assumed under the Plan. 


ARTICLE 56 - 


(1) Tf any dispute shall arise between tae Bank, on the one side, and any 
central bank, financial institution, or other bank referred to in the present 
Statutes, on the other side, or between ihe Bank and its shareholders, with 
regard to the interpretation or applicator: cf the Statutes of the Bank, the 
same shall be referred for final decision +> tke Tribunal provided for by The 
Hague Agreement of January, 1930. 

(2) In the absence of agreement as to the terms of submission either party 
to a dispute under this article may refer tre same to the Tribunal, which shall 
have power io decide all questions (inch ding the question of its own juris- 
diction) even in default of appearance by ths other party. 

(3) Before giving a final decision and witaout prejudice to the questions 
at issue, the president of the Tribunal, cr, if he is unable to act in any case, 
a member of the Tribunal to be designz-ed by him forthwith, may, on the © 
request of the first party applying the‘efor, order any appropriate pro- 
visional measures in order to safeguard the respective rights of the parties. 

(4) The provisions of this article shall aot prejudice the right of the parties 
to a dispute to refer the same by commor conzent to the president or a mem- 
ber of the Tribunal as sole arbitrator. 


ARTICLE 357 


In all cases not covered by the preced ng article, or by some other pro- 
vision for arbitration, the Bank may proceed or be proceeded against in any 
court of competent jurisdiction. 


ARTICLE &8 


For the purposes of these Statutes: 

(1) Central bank means the bank in any country to which has been en- 
trusted the duty of regulating the vo-ume of currency and credit in 
that country; or, where a banking system has been so entrusted, the 
bank forming part of such systema which is situated and operating 
in the principal financial market of that country. 

(2) The governor of a central bank means the person who, subject to the 
control of his board or other competent authority, has the direction . 
of the policy and administration cf the bank. 
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(3) A two-thirds majority of the Board means not less than two-thirds of 
the vctes (whether given in person or by proxy) of the whole 
directcrate. 


ARTICLE 59 


Amendments of any articles of these Statutes other than those enumerated 
in Article 60 may be proposed by a two-thirds majority of the Board to the 
general meeting and if adopted by a majority of the general meeting shall 
come into forces, provided that such amendments are not inconsistent with 
the provisions of the articles enumerated in Article 60. 


ARTICLE 60 


Articles 2, 3, 4, 9, 15, 20, 25, 28, 46, 53, 56, 59 and 60 cannot be amended 
except subject to the following conditions: the amendment must be adopted 
by a two-thirds majority of the Board, approved by a majority of the general 
meeting and sanctioned by a law supplementing the charter of the Bank. 


J. E. R. 


ARRANGEMENT RELATING TO THE CONCURRENT MEMO- 
RANDUM. ACCOMPANYING THE EXPERTS’ PLAN OF 7th JUNE 
19251 

The duly authorized representatives of the Governments of Belgium, 
France, Great Britain and Northern Ireland, Greece, Italy, Portugal, 
Roumania ard Jugoslavia have agreed with the German Government as 
follows: 

(1) The creditor Powers undertake that Germany shall on the conditions 
contained in she annex hereto (which is a reproduction of the “Concurrent ` 
Memorandun”’ attached ta the Report of the Experts’ Committee of the 
7th June, 1923)? have the benefit of any relief which any one or more of those 
Powers may receive in respect of its net outward payments on account of 
war debts. The war debts referred tc in this clause are those dealt with by 
the following agreements: 


Inter-allied debts which have been taker, into consideration in calculating the 
annuities according to the Young Plan 


(1) To the United States of America. 
Great Britain: Agreement of the 18th June, 1923. ` 
Francs: Agreement of the 29th April, 1926. 
Italy: Agreement of the 14th November, 1925. 
Eelgitm: Agreement of the 18th August, 1925. 
Yugoslavia: Agreement of the Zrd May, 1926. 

2 Cmd. 3484, pp. 129-130. 


2 Omitéed frem this Supplement. See text in Sipit to the April, 1930, JOURNAL 
(Vol. 24), pp. 141-143. 
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Roumania: Agreement of the 4ta December, 1925. 
Greece: Agreement of the 18th January, 1928. 
(2) To Great Britain: 
France: Agreement of the 12th July 1926. 
Italy: Agreement of the 27th January, 1926. 
Roumania: Agreement of the 19th Cetober, 1925. 
Yugoslavia: Agreement of the 91.1 Aagust, 1927. 
Portugal: Agreement of the 31st December, 1926. 
Greece: Agreement of the 9th Arril, 1927. 
(3) To France. 
Roumania: Agreement of the 17ta Jenuary, 1930. 
Yugoslavia: Agreement of the 20th .anuary, 1930 (dealing with the 
War Debt). 
Greece: Agreement of the 20th Jenucry, 1930 (provisions oe to 
the pre-armistice debt—Tranche A). 


(2) Any dispute between the contracting parties as to the interpretation 
or application of this agreement shall be submitted for final decision to the 
Tribunal established by the agreement with Germany concluded at The 
Hague in January 1930. 

(3) This arrangement, of whick ihe English and French texts are equally 

. authentic, shall be ratified, and shall go irto torce for each Government after 
ratification Ly it, at the same time as the agreement with Germany for the 
complete and final settlement of the question of noparaHone concluded on 
this‘ “same day at The Hague goes into force. 


Done at The Hague this 20th day of January, 1930 


CURTIUS. N. Portis. 

WIRTH. J. Q. Porims. 
ScHMIDT. A. Mosconi. 
MoLpENHAUER. A. PIRELLI. 

HENRI JASPAR. SUVICH. 

PauL HymMans. G. G. Mrronesco. 

E. Francqut. J. LUGOSIANO. 

HENRI CHÉRCH. AL. ZEUCEANO. ~ ` 
LOUCHEUR. Dr. V. MARINKOVITCH. 
PHILIP SNoWrSnN. Const. FOTITCH. 


ARRANGEMENT AS TO THE FINANCIAL MOBILIZATION OF 
THE GERMAN AMNUITIES?! 


The duly authorized representatives of the signatory Governments taking 
into consideration on the one hand, Article 135 of the Experts’ Report which 
states that from the point of view oZ the cracitor Powers, an essential aspect 
of the New Plan is in the fact that the annuity is paid in a manner lending 

1 Cmd. 3484, pp. 125-137. 


OFFICIAL DOCUMENTS 343 


itself to mobilization in accordance with the provisions laid down in this 

respect; and on the other hand, Article 161 of the same report which recog- 

nizes the necessity to re-establish the financial autonomy of Germany; 
Have agreec, in a spirit of collaboration, upon the following: 


I 


1. Certa:n creditor Governments state their intention to proceed, as soon 
as possible, with the issue on the international markets of one or more 
tranches of reparation bonds cf a total amount ci 300 million dollars. They 
propose to make this issue before the 1st October, 1930. 

2. The German Government declares that it will not issue any external 
long term loar before the 1st October, 1930, or, if the issue referred to in the 
preceding paragraph has not taken place before this date, before the expiry 
of one year frcm the date of the delivery to the Bank for International Settle- 
ments of the debt certificate of the Reich, on the understanding that this 
undertakirg shall not extend beyond the 31st March, 1931: This declara- 
tion concerns also the Reichspost and the German Railway Company. 

3. Moreover, the above mentioned declaration of the German Govern- 
ment lapses in the following cases: 


(a) Immediately upon the effective accomplishment of mobilization 
operstions for the amount mentioned above; 

(b) Two months after the Bank for International Settlements has notified, 
ir accordance with the provisions of Article 143 of the annexes to 
the Plan, that it appears to be practicable to proceed with the issue 
o: ths amount suggested above, or of an issue completing the amount 
if owing to the creditor Powers this issue has not taken place. 


4. The sur of 300 million dollars mentioned above refers to the effective 
proceeds, and not the nominal value, of the bonds issued. 

5. The Reich notifies that by virtue of an act dated the 26th October, 1929, 
it had contracted with the Svenska Tandsticke Aktiebolaget of Stockholm 
and with the N.V. Financieele Mij. Kreuger and Toll of Amsterdam for a 
loan of 125 million dollars. - 

It is cnderstood that the above declaraticns do not apply to this loan. 

The German Government undertakes, however, that the obligations of 
the Reich which are to be created by virtue of this act shall not be offered 
for pubic subscription until after the 30th June, 1933. 

The German Government undertakes, in agreement with the Svenska 
Tandsticke Aktiebolaget of Stockholm and with the N.V. Financieele Mij. 
Kreuger anc Toll of Amsterdam (whose adhesion is dealt with in a letter 
which sagll ke annexed to the present document),! that the service of this loan 
shall never give rise to any discrimination to the prejudice of the service of 
the uncondi-ional annuities. 


1 Letter specified omitted from this Supplement. 
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H 


6. The German Government reserves to itself the right to participate in the 
mobilizat:on issue of an amount of 300 millon dollars specified in paragraph 
1 above. This participation will take plac2 on the original terms. 

7. These operations will be carried out thcough the Bank for International 
Settlements. The proceeds and the service of the loan shall be divided be- 
tween the reparation creditors whe hav2 a share in the unconditional part 
of the annuities and the German Governmer:t in the proportion of two-thirds 
for the former and one-third for the latter. j 

8. The charges for such loans shall b2.covered in the above proportions 
by a deduction from reparation payments snd by a payment by the Reich 
to the Bank for International Settlements.. In the case of each of these ' 
loans, the sums provided by this deducticn aad this payment shall be merged 
by the Bank for International Settlemsais in an -account exclusively and 
solely reserved for the service of this loaa. 

9. The contracts for loans of the typ- mentioned above shall contain a 
clause for anticipated redemption after = period not longer than ten years. 

10. If the German Government declares its wish to make use of the option 
referred to above, and if it proves impossible to secure the suggested collabo- 
ration in the form described above, the Governments concerned declare that 
they are nevertheless firmly resolved to ettain this collaboration by seeking 
practical solutions to. achieve this result. , 

The German and French texts of the presen} arrangement are equally valid. 


For the German Government: For the Japanese Government: ` 
MOLDENSAUER. M. Aparo. 
For the British Government: __ K. Hirora. 
PHILIP SNOWDEN. or the Portuguese Government: 
For the French Government: R. ULRICH. 
HENRI CHÉRON. Tomaz FERNANDES. 
LOUCHEVR. Tor the Jugo-Slav Government: 
For the Italian Government: Dr. V. MARINKOVITCH. 
StvicuH. ; C. Forrrcs. 


AGREEMENT BETWEEN BELGIUM AND GERMANY CONCERN- — 
ING THE GERMAN MARKS IN BELGIUM - 


IDENTIC LETTERS ADDRESSED TO THE IRNSIDENT OF THE CONFERENCE 
BY M. HYMANS AND DR. CURTIUS, TEE 3ELGIAN AND GERMAN PLENI- 
POTENTIARIES! t. 

i (Transls-ior) 
Mr. President, Ten Hacerte, 16th January, 19380. 
In Annexe VI of the Experts’ Report oz Jrne 7th, 1929, the Experts ex- 


pressed the opinion that the New Plan ©œuld not enter into force before 
1 Cmd. 3434, p. 140. 
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the German and Belgian Governments had concluded an agreement, binding 
in internatioral law, regarding the so-called Marks Question. 

With regard to this question, I have the honour to inform Your Excel- 
lency that, in the name of the German and Belgian Governments, an Agree- 
ment was signed at Brussels on July 13th, 1929, to settle this question, and 
that after ratification this Agreement will enter into force at the same time 
as the New Flan. This declaration is made in agreement with the Belgian 
Government. í . f 

I beg you to accept, Mr. President, the expression of my highest considera- 
tion. 

TRANSITORY PROVISIONS! 


The Presicent of the Conference reports that the Governments represented 
at the Confezence of The Hegue have agreed upon the following provisions: 

By way oi supplement to Annex III to the Protocol of The Hague dated 
the 31st August 1929? the Agent-General for Reparation Payments shall 
be instructec. to make available to the Treasury of the Reich by way of loan, 
during the period from the signature of the agreement of The Hague on 
German repzrations of January 1930 to the ratification of the saidagreement 
by the German Government, the difference between the payments under the 
Dawes Plar. and the amounts provided in the New Plan. 

From zhe date of the ratiñcation by Germany of the agreement concluded 
at The Hague in January, 1930 on the subject of German reparations to the 
putting intc execution of the New Plan as provided in the fifth paragraph 
of the final clause of the said agreement, the German Government shall be 
entitled to pay to the Agent-General for Reparation Payments only the 
annuities due under the New Plan. 

If it should be impossible to put the New Plan into execution, the present 
agreement thall become null-and voic and the amounts withheld through its 
application shall be paid to the creditor Governments within four months. 

HENRI JASPAR. 
M. P. A. HANKEY. 


The 29ih January, 1930. 


ARRANGEMENT BETWEEN THE CREDITOR POWERS? 
(GERMANY) 


The duly authorized representatives of the Government of His Majesty 
the King of the Belgians, the Government of the United Kingdom of Great 
Britain and Northern Ireland, the Government of Canada, the Government 
of the Commonwealth of Australis, the Government of New Zealand, the 

1 Cmd. 34£4, p. 141. 


2 See Supplement to the April, 1930, Journax (Vol. 24), p. 159. 
3Cmd 3424, pp. 142-145. 
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Government of the Union of South Afsica the Government of India, the — 
Government of the French Republic, the Government of the Greek Republic, 
the Government of His Majesty the Kirg cf Italy, the Government of His 
Majesty the Emperor of Japan, the Gov-rnment of the Republic of Poland, 
- the Government of the Republic of Portu zal, the Government of His Majesty - 
the King cf Roumania, the Government of the Czechoslovak Republie and 
the Government of His Majesty the King of J ugoslavia, have concluded the 
ee arrangement: a 
. The signatory Powers accept the divion of the German payments 
ane from the New Plan as a final seftlemeént of all questions relating to 
the distribution of payments, transfers, cessions and deliveries already made 
by Germany in execution of the Treaty of Versailles, the Armistice Con- 
ventions, and any supplementary agrzements, subject only to the provisions . 
set out in Articles 3 and 4 of this arrangemeat. l 

This division among the signatory Powers shall not be affected by any ` 
existing arrangements between them nor by the result of accounts relating 
to past transactions. 

2. In consequence, all accounts betweer the signatory Powers or between 
any one of them and the Reparation Commission, relating to questions 
dealt with in Article 1 and regarding the period prior to the application of the 
Experts’ Plan of June 7th, 1929 (including accounts relating to the shares of 
the German pre-war public debt), have henceforth no purpose or effect and 
will be closed in their existing state, subject oaly to the provisions set out in 
Articles 3 and 4 of this arrangement. 


3. Nevertheless— 


(a) The saares of the Bagdad Railway Company at present held by the 
Reparation Commission will be alotzed in three equal portions to- 
France, Great Britain and Italy, witLout giving rise to any adjust- 
mext of accounts between the creditcr Powers. 

(b) The method of distribution of the cables ceded by Germany under the 
Treaty of Versailles will be settled by the creditor Powers concerned. 

(c) The expenses of the Experts Committee of 1929 to be met by the 
creditor Powers will be finally dividel among them in accordance 
with the percentages provided by tke Spa Agreement! and the 

_ complementary agreements. 

(d) Any sevings realized on the sums pzid to the sections of the Inter- 
Allied Rhineland High Commission ovt of the fifth Dawes annuity 
shall be used towards meeting the expenses of the said sections after 
the Eist August, 1929, includirg casts of liquidation. The balance 
of these expenses up to the following maxima: Belgium 250,000 | 
reichsmarks, France 750,000 reicksmarks, Great Britain 364,000 


1 See Supplement to this Journat, 222 (Vol. 16), p. 197. 
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reichsmarks, shall be defrayed from the fund provided for by Annex 
IV to tae Protocol of August 31, 1929.4 

(e) If the expanses of the Reparation Commission and of the organizations 
provided for by the Dawes Plan after 31st August, 1929 are not 
compleiely covered by the sums of 6 milion reichsmarks provided 
for by Annex III to the Hague Protocol of 31st August, 1929,? any 
excess shall be met out of savings realized by the Reparation Com- 

° mission and by the said organizations respectively on the sums 
allocated for such expenses out of the fifzh Dawes Annuity. 

(f) All questions relating to claims or assets oi the Reparation Commis- 
sion the distribution of which is not provided for by the above 
paragraphs will be settled by the Governments of Belgium, France, 
Great Britain, Italy and Japan. Any receipts in respect of these 
claims or assets will be distributed in accordance with the rules of 
distribution laid down by the Agreement of January 14th, 1925.5 

4, For the application of paragraph 192 of the annexes to the Experts’ 

_ Report, a sum of 118,100,000 reichsmarks will be handed over to Great 

Britain, Italy and Greece out of the rece‘pts in respect of the last five months 

of the Dawes Plan. 

This payment will be divided as follcws: 


Greet Britain... east ndis aeulx isa oe ies 102,00,000 
Tia a r les a os cee ota 14,800,000 
Greete neit a a EE EETA es 1,300,000 


It will be charged on the excesses of the various Powers in the following 
amounts: 


PY S566 456s eid eatin dee en te E a ah 89,389,446 
Belew sca ce gina ge ween epee s 12,014,283 
Japans i ak Scere ne r NE A 2,527,350 
Jugoslavia.... ee ee cece eens 13,021,695 
Portugalen a eee sad Sea a bh eh 134,661 
ROOM ANI. 255 fe atl onrera ar oeiee dkt 912,920 
Pokna onis ciety eas toatl Gace nia 108,645 


5. The payments made to the Reparation Commission by the Government 
of Denmark, by the Free City of Danzig and by the Danzig Harbor and 
Waterways Board, are regerded as constituting a final settlement of their 
respective cbligations towards the Reparation Commission in respect of 
state property ceded by Germany anc of their shares in the German pre-war 
publie debt 

6. The excess of the fund dealt witt in paragraph 113 of the annexes to the 

1 Printed in Supplement to this JOURNAL, April, 1930 (Vol. 24), p. 160. 
2 Ibil., p. 159. 

3 Printed in Supplement to this Jourwax, 1925 (Vol. 19), p. 62. 

4 Supplement to this JOURNAL, April, 1930 (Vol. 24), p. 139. 
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Hepat? Report of June 7th, 1929 (penultimate sentence),? will be: divided 
among the creditor Governments in ac cordance with the arrangements to be’ 
concluded between them when tke time comes. 

7. In order to give effect to Article VI of Annex I of the Protocol of 31st : 
August, 1929? the French and Italien Governments agree to pay to Great - 
Britain during each of the 36 firanciai years commencing April 1930, the 
annuities provided for in their respecti2 War Debt Funding Agreements by 
equal monthly instalments on the 15tk. of each month, instead of in ialf- ` 
yearly irstalments on the 15th September and 15th March of each year, 

The dates of the release of the Italiar zo_d deposit provided for in Article 7 
of the Anglo-Italian War Debt Funding Agieement will be similarly. modified. 

_ 8. The annuities provided by Articles 3 and 4 of Annex I of The Hague 

Protocol of August 31st, 1929, sha] bz paid in two equal instalments on the 
ist July and the 1st J anuary in each year, from the Ist July, 1930, to the 
ist January, 1966. For the current yeer, ia the absence of any different ar- 
rangement, the whole amount shall b3 paid on March 15th, 1930, with 
interest at 514% from October 1st, 1923. 

9. The service of the annuity cf 198 million reichsmarks, paymon of. 
which to Great Britain was guarantzed Ly France and Belgium under Article 
IIT of Annex I of the Hague Protocol c= Auzust 31st, 1929, will be met as to 
16,650,000 reichsmarks by Franceand as to 3.150,000 reichsmarks by Belgium: 

10. This arrangement, of which the Engl:sh and French texts are equally 
authentic, shall be ratified, and shal. go into force for each Government after: 
ratification by it, at the same time as the agreement with Germany for the 
complete and final settlement of the question of reparations concluded on this 
same day at The Hague goes into force. 

Done at The Hague this 20th day of Janvary, 1930. 


HENRI JASPAP. Suvicu. 

PauL Hyman, ApatTcr. ta 

E. FRANceur. K. Hrrota. 

PHILIP SNOwWDEr. J. MROZOWSKI. - 

PETER LAPIN. R. ULRICH. 

GRANVILLE Rre. Tomaz FERNANDES. ` 

E. Toms. G. G. Mironzsco. ` 

PHILIP SNCWDEN. N. TrruLEsco. 

' Pump SNOWDEN, J. LuGosrano. 

Henri Cufror. AL. ZEUCEANO, 

LovcHEtr. Dr. Epuarp BENEŠ. 

N. Po.rtis. ESTEFAN OSUSKY. 

J. G. POLITS. Dr. V. MARINKOVITCH. 
2 A. Mosconi. . Const, FOTITCH. 

A. PIRELLI. 


1 Supplement te April, 1930, JouRNAL (Vol. 24), p. 125. 2Ibid., p.156. ?Ibid., pp. 155-156. 
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